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SUBJECT INDEX 


Accounts — Suit for— Official Receiver of 
ex-broker's assets in insolvency assigning 
definite sum of money due from latter’s 
principal and not right to sue for accounts 
— Suit for rendition of accounts for reco- 
* very of sum assigned is incompetent 270a 
— Suit for — Interest — When granted — 
Plaintiffs’ suit and defendant’s cross. suit 
for rendition of accounts relating to number 
of properties — Plaintiffs alleging that 
defendant acted as manager and co-sharer 
on their behalf — Plaintiffs claiming future 
interest only in their plaint— Both Bides 
found liable to account — Defendant allowed 
interest on balance from year to year — 
Interest before date of final settlement held 
ought not to bo allowed 139d 

Acknowledgment — Acknowledgment con. 
taining promise to pay balance due on 
pronote Original pronote inadmissible — 
Acknowledgment can be basis of suit: 605/> 
Adverse Possession— Plaintiff mentioned 

only aB tenant in previous suit — Property 
in dispute sold in execution — No assertion 
of hostile title by plaintiff — Plaintiff’s 
possession held only that of licensee 440a 
Wakf property can be adversely 
possessed fPer Full Bench ; Dtn Mohatn - 
mad J ., dissenting^ (F B) 3695 

Waste land Construction of tempo, 
rary ohhappar surrounded by ordinary 
enclosure of bushes on land lying waste 
does not amount to adverse possession: 324 
"" Lessee attorning to 8 when crop was 
sown Entry in khasra made some time 
later Suit by another against 8 for pos- 
session— claiming adverse possession — 
Possession of commenced, when crops 

were sown and not when khasra entry was 
made 6a 

Possession need not be to the know, 
lodgo of real owner — Possession which is 
overt and without attempt to conceal is 
sufficient 6^ 

Appeal Jurisdiction — Suit for declaration 
by collateral that alienation, consideration 
for which waa alleged to he Re. 13,000, 
waa without consideration and legal neces. 
■«y and therefore not binding on him— 
buit dismissed by trial Court— District 


Appeal 

Judge, on appeal, holding that consideration 
to extent of Rs. 6608 was for valid neces- 
sity, but refusing to pass decree on ground 
that Rs. 6608 was outside his appellate 
jurisdiction — District Judge held had juris, 
diction to pass decree 765 

Appeal lies from amended decree 

though not from the order amending decree 

331a 


Memorandum of appeal — No memo. 

randum of appeal, whether in Letters 
Patent or in any other appeal is complete 
unless it mentions names of all parties 
against whom relief is sought 325c 

Necessary party impleaded in suit but 

not in appeal — Appeal should he dismissed 

— Such party has right of second appeal 

70 

Arbitration — Additional District Judge 
can entertain proceedings if powers of 
District Judge are assigned to him— On 
considering circumstances powers held so 
assigned Party not raising objection to 
jurisdiction of Additional District Judge at 
the time of disposing of case cannot subse- 
quently raise it 838 

— Minor — Proceedings are voidable at 

his option unless leave of Court is expressly 
obtained 582c 

Award Objection to award — Pro- 


u K o yuoupuueu w , uuoy 

with other work Petitioner not present 
on subsequent hearing when order to pro- 
ceed ex parte passed— At next hearing, 
application filed to set aside ex parte order 
—No replication filed till then nor any 

final order passed— Petitioner hold entitled 
to relief asked 

Award — Revision — Powers of Court 
are confined by 8. 115, Civil P. C. 434 
- Validity — Agreement between Mili. 
tary Department and contractor providing 
that disputes between parties are to be 
referred to arbitration of sanctioning autho- 
rity- No mention made, as to by whom 
reference is to be made-Reference by any 
officer of department and to the oflioer 
holding appointment of sanctioning autho. 
rity is perfectly valid 223a 
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Arbitration 

Validity — Judicial misconduct — Party 

is entitled to know details of claim prefer- 
red against him — Aggrieved party not 
ignorant of nature of claim against him 
Details of claim supplied to him on date of 
hearing — Failure by arbitrator to allow 
him further opportunity to meet the case 
does not amount to judicial misconduct 

223 b 

Award — Partition proceedings — 

Award declaring rights of parties in pro- 
perty without giving them possession — 
Award is declaratory and possession can- 
not be given in execution proceedings: 177a 
* Arbitration Act (9 of 1899) , S. 2 — 
Award relating to mortgaged property 
situated at Sialkot — Amritsar Court has no 
jurisdiction to make order filing award: 226 
Benami — Suit by benamidar — Principle 
where applies stated — Benami transaction 
of mortgage offending against provisions of 
Land Alienation Act — Suit by benamidar 
for possession is not maintainable 789 
Bengal Land (Redemption and Foreclo- 
sure) Regulation (17 of 1806), S. 8 — 
Mortgage without possession — Possession 
cannot be claimed — Foreclosure— No limi- 
tation for foreclosure 809a 

S. 8 — Suit for possession by mortgagee 

as owner — He must show that foreclosure 
proceedings were in order 809c 

'‘‘Bond — Entry in bahi khata — Entry 
should be scrutinized — Balance struck — 
Entry as “baqi rahe” signed by debtor and 
attested by witnesses — Entry amounts to 
acknowledgment — Entry as "baqi dena” 
by debtor is agreement — If attested, it 
amounts to bond” and requires stamp duty 

503 

Cantonments Act (2 of 1924) , Ss. 210 (g) 
and 213 — Person served with notice pro- 
hibiting him from Belling fruit — Person 
allowed to continue business on representa- 
tion — Person applying for license without 
paying prescribed fee — No license issued — 
Person summarily tried and convicted 
under Ss. 210 (g) and 213 — Conviction 
held could not be interfered in revision — 
Case held should not have been tried sum- 
marily 427 

Charge— Creation of — Compromise deed 
besides continuing attachment specifically 
prohibiting transfer of mortgaged property 
by judgment-debtor — Further failure in 
payment of instalments fixed entitling 
decree- holder to realize entire decretal 
amount — Deed oreates charge in favour of 
decree-holder 509 


Civil Procedure Code (6 of 1908 ) — 
Applicability— A provision of the Code of 
Civil Procedure cannot be made applicable 
to proceedings under an Act if that provi- 
sion is inconsistent with the procedure 
prescribed by the Act (Per Monroe , J.) 

658 b 

Ss. 2 (2) t 144 — Order on appeal set- 
ting aside sale of judgment, debtor’s pro- 
perty is decree — S. 144 covers such order 

456a 

S. 10 — Suit for rent for period subse- 
quent to that included in previously insti- 
tuted pending suit — Suit is not barred 
although same question may arise in both . 
suits 502 

* S. 11 — Decision of Small Cause 

Court on title in suit for rent is not res 
judicata in subsequent regular suit for rent 
and ejectment 811 

S. 11, O. 2, R. 2 — Cause of action dis- 
tinct— Gift of certain property to wife in 
lieu of dower — Widow remarrying after 
death of her husband — Suit for pre-emp- 
tion by brother of her husband dismissed 
— Subsequent suit for declaration of title 
to property on ground of remarriage of 
widow and for avoidance of gift— Suit is 
not barred under Sec. 11 or O. 2, B. 2 — 
Plaintiff held could not challenge validity 
of gift in suoh subsequent suit 492 

* S. 11 — Suit by mutawalli for posses- 

sion of mosque dismissed on ground of ad- 
verse possession — Demolition of mosque — 
Subsequent suit for restoration of building 
and declaration of right to say prayers 
held barred by res judicata (Per Full 
Bench ; Din Mohammad J. t dissenting) 

(FB) 369/ 

S. 11 — Decisions passed in executive 

capacity do not operate as res judicata 
(Per Din Mohammad J.) (FB) 369o 

* S. 11 — Order is not final until time 

of appeal has elapsed — Application by pre- 
vious mortgagee for setting aside execution 
sale on ground of illegality dismissed — 
Appeal against order pending — Suit for 
possession against previous mortgagee as 
purchaser of equity of redemption decreed 
after repelling same contentions of previous 
mortgagee, as raised in application for set- 
ting aside sale — Appeal against latter 
decree not barred — Decision in suit for pos- 
session held not res judicata in pending 
appeal in execution 2326 

11, Ex pin. 4 — In previous suit 
plaintiff s predecessors claiming partition 
of whole shamilat — Subsequent suit by 
plaintiff claiming that certain well and 
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land in shamilat was not liable to be parti- 
tioned is barred by res judicata 6716 

Ss. 24, 115— Case transferred under 

S. 24 — No revision lies — Petition for trans- 
fer not found to be bona fide — Case can be 
retransferred 95a 

* S. 47 — Suit by judgment-debtor to 

set aside sale held in execution on ground 
of fraud in respect of application under 
O. 21, R. 89 — Matter falls under S. 47 and 
cannot be agitated by separate suit 690 

S. 47 — Execution — Application for 

temporary alienation of judgment-debtor’s 
land — Mortgage created and mortgagee 
given possession but mortgage money not 
realized from mortgagee — Decree recorded 
as fully satisfied by mortgage — Subsequent 
suit by decree-holder against mortgagee 
held not barred by S. 47 214 

* S. 47 — Order amending decree passed 

on separate application, but not in execu- 
tion— Application does not fall under S. 47 
and no appeal is competent from order — 
Amended decree though appealable, revi- 
sion from order is entertainable 4a 

S. 47 (2 ) — Partition proceedings — 

Award declaring rights of parties without 
giving possession — Decree in accordance 
with award — Bona fide application for 
execution claiming possession with alter- 
native prayer to treat application as suit — 
Case held was fit for application of S. 47 (2) 

1776 

S. 51 Contumacious conduot on part 
of judgment-debtor is necessary for arrest 

692 

S» 60 — Compensation money in hands 
of Collector awarded under Land Acquisi- 
tion Aot is not liable to attachment 533 

S. 60 — Debt” means perfected and 
absolute debt 336 

* S. 60 (l) (c) ( as amended by S.36 of 

the Punjab Relief of Indebtedness Act 7 
of 1934) — House belonging to judgment- 
debtor exempted from attachment and sale 
under S. 60 (1) (o) as amended by 8. 35 — 
Mere fact that judgment-debtor has mort- 
gaged house with possession does not dis- 
entitle him to protection afforded by S. 60 
U) (o) 736 

S' 60 (l) (c) (as amended by S. 35 of 
Punjab Act, 7 of 1934) — Property validly 
and legally vested in Official Receiver in 

1933 —-Amendment coming into force in 
1935 does not dive9t him cf such property 
"—Succession opening out long after vesting 

of property Legal representatives can 
claim no exemption 469a 
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<S. 60 (l) (c) — Applicability of S. 60 

(l) (c) before amendment by S. 35, Punjab 
Relief of Indebtedness Act stated 4596 

* 5’. 60 (1) (c) — ‘Agriculturist’ means 

person who carries on and makes living by 
tillage and not mere owner of land 72 

* Ss. 63 and 73— Same property of 

judgment-debtor attached by two Courts of 
same grade and sold by one — Court selling 
is deemed to hold assets on behalf of other 
Court — Creditor in such other Court is 
entitled to rateable distribution without 
application for execution in Court holding 
assets 7546 

S. 64 — Attachment in execution of 

decree made subject to mortgagee rights of 
mortgagee — Subsequent compromise where- 
by mortgagors agree to transfer portion of 
mortgaged land in consideration of mort- 
gagee reducing mortgagee charge is not 
illegal 737c 

* S. 64 and 0. 38, R. 6 — Attachment 

before judgment made without complying 
with procedure laid down in O. 38, R. 5 — 
Order is mere irregularity and not nullity — 
Third party cannot ignore it and enforce 
mortgage against claims under attachment 

* 49 
S. 73 — Decree by one decree-holder 

against throe persons — Decree by another 
decree- holder against two of them — Sale 
in execution of latter’s decree — Former 
deoree-holder is entitled to rateable distri- 
bution 801a 

5. 73 — Sale proceeds held by Sub- 
Judge, First Class — Senior Sub-Judge can, 
without intervention of District Judge, 
transfer case to himself for rateable dis- 
tribution 8016 

5'. 73 Order in dispute between rival 
decree-holders is not appealable 801c 
<S. 92 — Suit by person claiming to be 
trustee of property dedicated for religious 
purposes, against rival trustee, for declara- 
tion that he is trustee and entitled to 
manage institution as such does not fall 
under S. 92 Sanction of Collector before 
institution of suit is not a necessity 8696 
6’. 110 High Court varying decree 
of lower Court— Party held entitled to ap- 
peal to Privy Council as of right — Appeal 
need not involve substantial question of 

law 8366 

S. 115, O. 37, R. 3 — Order under 
O. 37, R. 3 giving leave to defend condi- 
tionally is interlocutory order and does not 
amount to oase decided’ — No revision lies 
against it — High Court cannot interfere 
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even though it is assumed that it is not 
interlocutory order — Trial Court has full 
discretion in matter of granting leave — • 
Wrong exercise of discretion does not 
amount to material irregularity in exercise 
of jurisdiction 548 

S. 115 — Error by lower Court in 

drawing certain presumptions and conclu- 
sions is no ground for revision 357a. 

S. 144 — S. 144 includes decrees as 

well as orders 833 

S. 145 — Surety — Attachment — Notice 

to surety is essential — Notice can be given 
either by Court passing decree or by Court 
to which it is sent for execution 593 

S. 149 — Discretion under, should be 

exercised in favour of litigant except in 
cases of contumacy or positive mala tides — 
(Per Full Bench) (FB) 3616 

S. 149 and 0. 33, R. 7 — Application 
to sue as pauper rejected — Simultaneous 
order to pay court- fee by certain date — 
Court-fee paid by that date — Suit held filed 
when application to sue as pauper was 
made 41a, 

” ' S' 151 — Review — Surety bond fur- 
nished to deposit purchase price when asked 
to do so — Court ordering purchaser to 
deposit money and further that property 
be resold on failure and short-fall re- 
covered from him — Court becoming aware 
of surety bond and subsequently modifying 
order by directing surety to pay amount — • 
Court held had inherent power to review 
and modify its order 4726 

Ss. 151 and 152 — Remedy by way 
of appeal from decree open — Inherent 
jurisdiction cannot be invoked — No appeal 
or delay in appeal, though appeal compe- 
tent Error in decree — Application under 
S. 151 is entertainable — Matter is one of 
discretion with Court, to be exercised with 
regard to circumstances — Decree of sub- 
ordinate Court merging in decree sought to 
be amended — District Judge is competent 
to proceed under S. 152 to amend same 

46 

S. 152 — M selling portion of property 
to Z reserving certain portion to himself 
Suit by Z for portion of property left 
after excluding M’s portion — Z asserting 
that area to be partitioned was 100 square 
yards and that defendants were in wrong- 
ful possession of it — Defendants not deny, 
ing this assertion — Preliminary decree 
giving Z 50 square yards passed — Final 
order confirming preliminary decree made 
Appeal against final order dismissed — 
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Application by defendants for amendment 
of preliminary decree on ground that Z 
was wrongly given 50 square yards — 
Amendment held could not be made at that 
late stage 3316 

S. 153 and 0. 30, R. 1 — Suit by firm 

against firm working in Patiala State — 
Opposite party described as “firm S at 
Patiala through C, manager and proprie- 
tor” — Amendment by substituting name of 
G, sole proprietor and manager in place of 
firm 5' held should be allowed 718 

0. 1, R. 8 — Bona fide litigation — 1 

Omission to follow procedure under O. 1 ( * 
R. 8 is only technical irregularity (Per 
Full Bench ) (FB) 369 1 

0. 1 , R. 10 — Necessary party — Rule 

refers to suits as framed — After trial, 
Court thinking that claim of one claimant 
should be dismissed. — Such person should 

not be struck out 799 

* 0. 3, Rr. 1 and 4 — “Applying” is 

doing something more than mere acting — 
Provisions of Rr. 1 and 4 explained — 
Pleader applying on behalf of client must 
have his authority in writing 698 

0. 6, R. 17 — Mere introduction of 

fresh matter does not alter nature of suit 
— Alteration affecting case is one where 
original suit is wholly displaced by pro- 
posed amendment or where totally incon- 
sistent case is introduced — Leave to amend 
cannot be refused when such is not the 
case 712a. 

O. 6, R. 17 — Suit on contract of sale 

of land — Contract found to be void owing 
to invalid sanction — Purchaser though not 
claiming alternative relief for refund of 
purchase money held should be allowed 
to amend his plaint to recover purchase 
money : 39 P L R 287= A I R 1937 Lah 
146=162 I C 557, REVERSED 2446, 

* 0. 7, R. 11 and S. 149 — Power 

under O. 7, R. 11 is discretionary and the 
wording of S. 149 does not stand in its 
way (Per Din Mohammad and Cold - 

stream JJ. in Order of Reference) 

(FB) 361a 

0. 9, R.' 9 Break-down of lorry on 
way is sufficient reason for non-appearance 

2956 

O. 21, R. 2 — Compromise making 
over certain decrees owned by judgment- 
debtor to decree, holder — Balance agreed 
to be paid by instalments — In default 
decree-holder to execute decree for each 
instalment as it fell due — Provision held 
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did not amount to substitution of new de- 
cree for old one 6026 

O. 21, R. 2 (as amended by Punjab 

Relief of Indebtedness Act) — Payment out 
of Court — Judgment. debtor not applying 
for certification taking objection in execu- 
tion — Executing Court must go into ques- 
tion : 39 P L R 6= A I R 1936 Lah 842 
= 165 I C 368, OVERRULED 126 a 

0. 21, R. 49 — Interest of partner in 

partnership assets is moveable 65a 

0. 21, R. 64 — All formalities except 

that of affixing order on conspicuous part 
.of court-house proved — No evidence to the 
contrary — Attachment is presumed to be 
valid 16 

0. 21, R. 67 — Warrant for attach- 

ment of moveables belonging to judgment- 
debtor obtained by decree- holder — Bailiff 
on being informed on spot that property 
was already sold, submitting report to 
that effect Executing Court passing order 
directing case to be consigned to record 
room Order held did not amount to dis- 
missal of execution application — Fresh 
application for execution held not barred : 
AIR 1938 Lah 123, REVERSE D 728 
0. 21, R. 57 — "Consigned to record 
room” is tantamount to dismissal 123a 
0. 21, R. 57 — Agreement between 
parties that attachment should subsist till 
decree is . satisfied and execution applica- 
tion consigned to record room — Attach- 
ment does not end — Subsequent application 
for attachment and sale of same property 
Property found to be sold by judgment- 
debtor Decree, holder failing to proceed 

further and application consigned to re- 
cord room with note that execution incom- 
plete — Attachment held came to an end 

* # 1236 

O. 21, R. 58 Claim under, cannot 
be entertained after sale 568a 

0. 21, R. 58 Mortgagee in possession 
cannot object to attachment — His proper 
remedy is under Rr. 100 and 103 of O. 21 • 

^ ^ 5686 

O. 21, R. 63 Property subject to 
mortgage attached in execution of deoree 
Ubj action by mortgagee under O. 21, 

i’a d,8 “ 188 . 0 ^ ~ Suit by mortgagee hav- 
ing merely right to sue for possession on 

nn°ilr 8 n 0 oi al ?? e « morfc ^ a gQ does not fall 
under O. 21, R. 63 7fi0 a 

in ani ?‘ 21 a R 'Z 3 k S ' *00 Principle that 

iahtnl " I °- 21 ' E - 63 °°“8 of estab. 

Unhing consideration, etc. is on plaintiff 
woo had raised unsuccessful objection be. 
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fore executing Court does not apply to 
plaintiff who claims under mortgage and 
who has adopted wrong method of estab- 
lishing his right by suit under O. 21, 
63 Court viewing evidence in such 
suit as if such burden is on plaintiff — Its 
judgment is vitiated on point of law 760c 
1 O. 21, R. 63 — Occupancy rights of 
judgment-debtor attached in execution of 
decree — Landlord is entitled to bring suit 
for declaration that occupancy rights can- 
not be attached and sold 677a 

O. 21, R. 66 Objections — Objection 
to sale by judgment-debtor on ground of 
defect in proclamation — Objection dis- 
missed on ground that remedy under O. 21, 
R. 90 is open — Such remedy not found 
available — Judgment-debtor is entitled to 
claim adjudication upon earlier objection: 65c 

' . . 21% R. 66 (2) Application for sale 

giving required information No presump- 
tion that proclamation issued by Collector 
did so 1526 

O. 21, Rr. 85, 86 and 90 — Failure to 
deposit 75 per cent, of purchase money 
within fortnight does not amount to mate- 
rial irregularity in conducting or publish- 
ing sale Court cannot extend time for 
making such deposit and must resell pro- 

■ » « given in Rule 86 is only 

with respect to forfeiture of deposit and not 
resale 19Q 

— — O. 21, R. 90 — Inadequacy of price 

fetched is by itself no ground for setting 
aside sale 

7~,P;. 21, ^“Material irregularity in 
publishing and conducting sale — Auction 
price grossly inadequate — Substantial loss 
may be presumed ISZc 

^ rov ^ so (Lahore amend - 
merit) Objections as to contents of procla- 
mation ought to be raised before sale — Sale 
cannot be set aside merely on ground of 
omission to give approximate value or ren 
tal of properties 508a 

u. 42, U. 4 — Joint interest or liability 

Joint decree in favour of all defendants, 
their interests not being separate — Some 
of such defendants not made parties to 
appeal -Non.mclusion results in abatement 
of appeal as a whole - Where interests 
are separable, appeal can proceed against 
those defendants that are impleaded 356 

U. 23, R. 1 — Reference to arbitration 
7 Permission to plaintiff to withdraw suit 
to bring fresh one is illegal 582a 

— O. 23, R. 1 and S. 11 — Bar to fresh 
suit In appeal parties agreeing to dis- 
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missal of appeal — Court passing order dis- 
missing appeal allowing plaintiff to file 
fresh suit — Suit held not one withdrawn 
under O. 23, R. 1 — Fresh suit on same 
cause of action held barred by res judicata 

52 

0. 23, R. 1 (2) (b) — "Other sufficient 

grounds” in Cl. (2) (b) of Rule 1 of 0. 23 
must be ejusdem generis with the ground 
mentioned in Cl. (2) (a) 294 

0. 23, R. 3, O. 43, R. 1 (m ) — Appeal 

from order under O. 23, R. 3 is not incom- 
petent merely because preferred after de- 
cree is passed 766 

0. 30 — Joint Hindu family business 

must sue and be sued in name of its mem- 
bers 563a. 

* 0. 30, R. 1 and 0. 9, R. 13, Proviso 

— Suit by or against firm — Addition of 
partners’ names is not obligatory — Suit 
against firm through G — G also added as 
defendant — On G's failure to appear suit 
decreed ex parte — Application for setting 
aside ex parte decree — Decree ought to be 
set aside both against firm and G and not 
only against firm 823 

0. 32, R. 5— Person acting as de facto 

guardian ad litem — Formal order of ap- 
pointment absent — Proceedings held not 
invalid 709a 

0. 32, R. 7 — Provisions are manda- 
tory — Where a suit was compromised by a 
guardian ad litem of a minor without com- 
plying with the provisions of R. 7, the 
compromise and the decree passed thereon 
are not binding on the minor, even if the 
compromise was signed by the minor, he 
being not sui juris 7095 

** 0. 34, R. 6 (3) — Decree for sale 

under O. 34, R. 5 (3) — Sale proceeds should 
be applied first in discharge of amount 
found due in preliminary decree and not 
towards costs or interest — Principle of 
S. 60, Contract Act, cannot be applied 

289 

* 0. 39, R. 1 — Temporary injunction* 

under and stay of execution — Distinction 
between — Sale in contravention of injunc- 
tion under O. 39, R. 1 is not nullity as in 
case of stay order 220 

0. 40, Rr. l t 4 — Non.rendition of 

accounts by third party during Receiver’s 
administration is not appealable 3286 

* O. 40, R . 1 — Appointment of recei- 

ver is not limited to property over which 
plaintiff has lien 12 

0. 40, R. 1 — Partition suit — Likeli- 
hood of debts being realized or settled by 
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defendants without plaintiff’s knowledge — 
Appointment of receiver is proper 106 

0. 41, R. 1 — Amendment or correction 

of mistake in decree but not review of 
judgment — Whether supersedes original 
decree necessitating dismissal of appeal 
presented with copy of original decree — 
( Qucere) 76 a 

0. 41, R. 20 — Appeal against respon- 
dent barred by time — He is not "person 
interested in result of appeal” — His name 
cannot be added under O. 41, R. 20: 3256 

0. 41, R. 20 — ‘Interested’ — Defendant 

dying during pendency of suit — Legal 
representatives brought on record — In 
appeal, legal representatives not impleaded 
until right of appeal barred against them — 
Such persons cannot be joined under O. 41, 

R. 20 — Time cannot be extended under 

S. 5, Limitation Act 35a 

0. 41, R. 27 — Additional evidence 

when should be admitted stated 1146 

* 0. 41, R. 27 (l) ( b) —Test laid down 

in 01. (b) is one relating to state of mind of 
Appellate Court and not external standard 

161 

0. 41, R. 33 — Power to amend decree 

— Judgment imposing personal liability for 
costs on mortgagor — Decree drawn up in 
usual form and making no mention of such 
liability — Appellate Court can direct the 
decree to be amended and brought in con- 
formity with judgment 1886 

0. 43, Rr. 1, 2 and 0. 41, R. 1 — Con- 
solidated order recording compromise and 
granting decree in its term3— Appeal from 
such order filed with copy of order con- 
taining prayer that the order recording 
compromise and decree based thereon be 
set aside — Appeal held one under O. 43, 
R. 1 (m) — Copy of order is sufficient to 
satisfy O. 41, R. 1 read with O. 43, R. 2 

350 

* 0. 43, R. 1, Cl. (s) — Appointed re- 

ceiver declining to aot — Appointment of 
receiver in general may be contested in 
appeal 10a 

O. 45, R. 4 — Cases not directly falling 

under — Court has power to consolidate 
such appeals under R. 7 of Schedule to 
Rules of Indian Order in Council (9th 
February 1920) 207a 

* O. 45, R. 7 — Delay in depositing 

security — Condonation possible for cogent 
reasons — Courts closed when time fixed 
expired — Security could be deposited when 
Court reopened — Money deposited with 
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Bank for purchase of security to be depo- 
sited — Delay held could be excused 725a 

0. 45, Rr. 7 and 9— Security order — 

Revoking acceptance — Revocation mu9t be 
before admission of appeal under R. 8 

725 b 

0. 45, R. 7 — No power to extend 

period prescribed by R. 7 2075 

O. 47, R . 3 — Copy of order sought to 

be reviewed is not necessary — Nor appli- 
cation need be accompanied by affidavit 

295 a 

* 0. 47, R. 4 ( 2 ) (a) — ‘Opposite party’ 

* — Pro forma defendant not taking interest 

— Proceedings ex parte against him 
throughout — His interest sufficiently 
guarded by plaintiff — Such defendant is 
not opposite party’ — Notice to him of 
application for review is not necessary 
before it is granted 22 

Sch. 2, Para. 12 — Suit against joint 
owners for injunction referred to arbitra- 
tion — Some of the owners being minors — 
Sanotion of Court in respect of them not 
obtained — Award cannot be corrected by 
separating it as against minors 5826 

* Sch. 2. Paras. 17 and 19 — Agree. 

ment to refer dispute to arbitrators nomi- 
nated by each party — Agreement not 
providing for nomination of another arbi- 
trator in case one nominated refuses to act 

One of nominated arbitrators refusing to 
act Court cannot replace him by appoint- 
ing another 859 

-Sch. 2, Paras. 20, 15 (c)— Grounds 

for invalidity in Para. 15 (c) do not cover 
matters of procedure and not raised before 
arbitrator — Application under Schedule 2, 
Para. 20 Objection that applicant was 
partner of opposite party and so could not 
claim speoifio amount — Point decided 
against opposite party by trial Court but 
-no decision of High Court obtained on 
that point— No suoh objection raised before 
arbitrator— Separate suit for dissolution of 
partnership against applicant by opposite 
party — Award held could not be chal- 
lenged in suit — Decision on question whe- 
ther parties were partners did not operate 
as res judicata 604 

Companies Act (7 of 1913), S. 162— 
Agreement for settlement by arbitration — 
Limited Company in Punjab being one of 
the parties No specific reference to Arbi- 
tration Act— Arbitration Act held did not 
apply 8276 

8 . 171 * Appeal or application for 
revision arising out of action by oompany— 


I. R. 1938 Lahore 

Companies Act 
Leave of Liquidation Court is not neces- 
sary 754a 

Ss. 202, 235 — Petition under S. 235 
presented to High Court against certain 
•persons — High Court holding petition 
maintainable — Order of High Court is 
appealable under S. 202 (Per Young C. J. 
and Tek Chand J.) 658e 

S. 235 — Application under S. 235 is 

in nature of plaint and proceedings under 
S. 235 are judicial proceedings — Provisions 
of Civil Procedure Code are however in- 
applicable to petition under S. 235 (Per 
Monroe J.) 658a 

S. 235 — Petition by liquidator under 
S. 235 to High Court — Petition is not bad 
because liquidator does not state specific 
amount claimed — Liquidator must however 
bring all facts on which claim is based to 
notice of Court (Per Monroe J.) 658 a 

S. 235 — Petition under S. 235 to High 

Court — Name of certain persons added 
subsequently but documents relating to 
them filed later on — Date of application 
against these persons is date on which 
documents are filed (Per Monroe J.): 658 d 
S. 235 — Petition under S. 235 present- 
ed to High Court — Particulars on which 
claim is based or sums sought to be re- 
covered not mentioned — Petition not accom- 
panied by affidavit — Proceedings are not 
rendered defective by reason of these de- 
fects (Per Young C. J. and Tek Chand J.) 

658/ 

S. 235 — Proceedings under S. 235 

started in High Court against certain per- 
sons— Matters alleged against some of them 
entirely different from those alleged against 
others — Claims against all cannot be tried 
jointly on principles underlying O. 2, R. 6 , 
Civil P. C. (Per Young C. J. and Tek 
Chand J.) 658 g 

S. 235 — Proceedings against directors 
under S. 235 for misfeasance — Subsequent 
suit against them for compensation for 
misfeasance and fraud is incompetent on 
principle of res judioata 577 

Company— Winding up— Defendant hold- 
ing share in company registered in Indian 
State and residing in British India not 
appearing before State Liquidation Court 
and not submitting to its jurisdiction— Call- 
order made against him by Liquidation 
Court is without jurisdiction and cannot be 
enforced as such in British India 559 * 
Chairman receiving money on behalf 
of company Money aotually spent on- 
matters oonneoted with company — * Chair- 
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Company 

man is not personally liable for money so 
received 341a 

Contempt — Contempt of Court — Com- 
plaint charging certain persons of abduc- 
tion — Pending proceedings, complainant- 
taking copy of complaint to editor of 
newspaper — Editor publishing complaint 
with scare headlines and comments of his 
own — Publication held contempt of Court 

815 

Contract — Mandi contract with pacca 
ahrti of Bombay — A at Delhi placing with 
B, a pacca ahrti of Bombay, order for for- 
ward transaction of certain bales of cotton 
and undertaking to pay mandi — Contract 
held complete between parties and A held 
liable for mandi and loss suffered by B 

825 a 

Construction — Wagering contract — 

Speculation does not necessarily involve 
contract by wager — Common intention to 
wager must be proved — No proof of bargain 
express or implied, that goods were not to 
be delivered — Contract is not wagering con- 
tract 781a. 

Consideration — Original contract bet- 
ween parties a wagering transaction — For- 
bearance of plaintiff to sue and declare 
defendant defaulter constitutes good con- 
sideration for fresh agreement — Plaintiff is 
entitled to recover 781c 

Novation — Parties entering into new 

agreement to discharge debt — Right to 
revert to original position reserved if deb- 
tor fails to complete new agreement — 
Debtor failing to complete transaction — 
Creditor can sue on original cause of action 

757 6 

Enforcibility — Principal and agent — 

Agent having interest in contract may sue 
in his own name 673 

Counter-offer amounts to rejection of 

offer 3416 

Pucca arhtia is so-oalled agent acting as 

principal — S. 230, Contract Act, does not 
apply to pucca arhtia 253 

Construction — Author agreeing to 

grant to publishers sole and exclusive 
license to print, publish and sell his work 
— Author reserving to him copyright of 
such volume and also other rights — Agree- 
ment held amounted to only publishing 
agreement and not assignment of copyright 

173a 

Contract Act (9 of 1872), S. 16 — Undue 
influence — Proof — Merely raising atmos- 
phere of suspicion is not sufficient — There 


must be clear and definite evidence of case 
propounded 333 

* S. 23— Security bond for appearance 

of accused on fixed date — No agreement 
between surety and accused that latter 
would reimburse former for amount of 
security which might be forfeited — Amount 
subsequently forfeited — Accused three 
yearsafterwards voluntarily executing mort- 
gage in favour of surety, consideration be- 
ing amount forfeited — S. 23 held did not 
apply — Even in case of agreement to 
reimburse, accused held could not recover 
mortgaged land, both parties being in pari, 
delicto 732 

S. 23 — Champerty and maintenance — 

B agreeing to finance litigation costing 
about Rs. 9000 of A in return for part 
worth about one lakh of recovered property 

— A, a man of weak intellect and in habit of 

drinking — Agreement held unfair and 
therefore invalid 236 

S. 25 — Mere acknowledgment of liabi- 
lity does not fall under S. 25 2646 

* S. 25 — Promise to pay — Entry signed 

by debtor but not containing words amount- 
ing to promise to pay — Entry does not ful- 
fil requirements of S. 25 155 

* S. 25 (2) — Contract by minor — 

Ratification on attaining majority — Effeot 

— Consideration in earlier contract cannot 

be imported into subsequent contract — S. 25 
(2) does not apply 159a 

S. 25 (3) — Acknowledgment is pro- 
mise to pay within the meaning of S. 25 (3) — 
It is valid agreement for purpose of suing 
irrespective of whether debts covered there- 
by are time-barred 757a 

* S. 25 ( 3 ) Balance struck and interest 

fixed — This amounts to promise to pav: AIR 
1937 Lah 642, REVERSED (FB) 2346 

* S. 25 (3) — Petitioner entering into 

money bond to pay off father's time-barred, 
debts — Decree can be passed only against 
estate of deceased in petitioner’s hands — He 
is not personally liable 1596 

S. 30 — Teji mandi contracts are not 

wager^ without proof that common inten- 
tion of parties was to deal only in diffe- 
rence - 8256 

S. 65 — Contract void from inception 

— Money advanced is recoverable 721 d 

S. 74 — Contract of lease — Lessee pay- 
ing certain sum in advance and agreeing to 
pay balance by certain date — Contract 
providing that in case of failure to pay 
balance by appointed date, advance would 
be forfeited — Stipulation held not by way 
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of penalty — Advance held could not be 
recovered on failure of lessee 62 

S. 135 — Auction. purchaser allowed to 

-withdraw deposit on furnishing security to 
re. deposit when asked — Surety bond exe- 
cuted — Purchaser when asked to deposit 
amount asking for time which was granted 
— Consent of counsel for decree- holder — 
Court directing surety to pay amount — 
Surety held not absolved — Bond being in 
favour of Court, it had discretion to grant 
time to purchaser 472a 

Contribution — Suit for — Parties putting 
forward joint false defence— Costs awarded 
to opposite party — Anyone can claim con- 
tribution in costs paid —Liability should be 
proportionate 579 

Co-operative Societies Act (2 of 1012) , 
S. 8 (3) — Bye-laws under, bye-law 3 — 
Registered Building Society constructing 
house for member — Transaction is not loan 

86 

Copyright Act (1011, 1 ft 2 Geo. V, Ch. 
46), Ss. 6 and 7 — Scope — Remedies given 
by Ss. 6 and 7 are not alternative — Yet 
owner of copyright getting damages under 
S. 6 is not generally entitled to anything 
as damages under S. 7 173h 

Co-sharers— Right to alienate — Some of 
co. sharers executing mortgage entering into 
compromise with mortgagee agreeing to 
deliver some land to him in consideration 
of his reducing mortgage charge — Co- 
sharers are bound by terms of compromise 
to extent of their share — Compromise is 
not illegal merely because one of the mort- 
gagors is not party to it 7375 

Joint possession — Person opening 
doorway in wall of his house abutting on 
common courtyard — Each house abutting 
on courtyard and having door in it— Open- 
ing of door does not amount to ouster of 
other oo-owners — Suit for injunction does 

not lie unless inconsistent or excessive user 
la proved 

" Exclusive possession — One co-sharer 

jn exoluaive possession of portion of joint 

land not exceeding his share in it- Other 

co-sharer cannot dispossess him from such 
portion 

i | • possession One co-sharer 
in exclusive possession of land owned in 

“°-» h «ers - Other co. sharers 
ore entitled to money compensation in res. 
pect of exclusive user qho 

^«; f bt e arJ? 88 e “i on - po88a9ai ° D tow. 

^aoever obtained ia Rood possession for purpo. 

1938 Index (Lab.)— 3 & 4 * 


Court-fees 

863 of Court, fees Act — Constructive posses, 
sion through tenant is good possession: 275a 
"Court-fees Act (7 of 1870), S. 7 (iv) 
(c) — Suit falling under S. 7 (iv) (c) — 
Plaintiff failing to fix value of suit for pur- 
poses of court-fee but separately valuing 
his suit for jurisdictional purposes at certain 
sum — Amount so fixed for jurisdictional 
purpose should bo taken as value of relief 
for purpose of court-fee 647 

*5. 11 Court-fee ordered to be paid 
by decree not paid — Decree although not 
executable, yet application for execution is 
maintainable 3266 

S. 17 Sale by mortgagee of his rights 
under mortgage — Balance of mortgage 
money not being paid, suit by vendee 
against mortgagor and his surety and in 
alternative against vendor — Causes of 
action against original mortgagor and that 
against vendor are not distinct so as to 
attract S. 17 Mortgage found void — Ven- 
dor must refund money received by him 
under sale of mortgagee rights 566 

Sch. 2, Art. 17 (vi) and S. 7 (v) — 

Person not in possession of property claim- 
ing to be entitled to it — S. 7 (v) and not 
Art. 17 (vi) applies 2756 

Criminal Procedure Code (5 of 1808), 
Sec. 107 Petition under S. 107 for taking 
proceedings against certain person — Magis. 
trato can ask police to make preliminary 
enquiry and submit report: A l H 1028 
Lah 604=111 I G 450=20 Cr L J 866= 
20 P L R 666 and Cri. Bevn. No. 703 of 
1036, OVERRULED 86 i 

” j? s * and 145 Complaint under 
Ss. 107/145 Magistrate omitting to draw 
up original order under S. 145 (l) and to 
affix its copy at the spot under S. 145 ( 3 ) — 
All proceedings are vitiated — Final order 
is liable to be set aside 345 

S. 110 — Previous conviction is not 
necessary for order of security being passed 
Magistrate must consider and weigh evi- 
dence produced by prosecution 428 

” 133 “ 8 * J33 d oes not apply to long- 

standing obstruction but only to unlawful 
obstruction lately built in public place- 
Action under S. 133 can be taken only on 
proof of urgency or imminent danger to 
public It cannot be used as substitute for 
litigation in Civil Court 523 

S. 133 Magistrate ordering party to 
remove obstruction or appear before him 
to have order set aside or modified- Party 
appearing before him — Magistrate must 
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decide case himself — He cannot send it to 
other Magistrate for disposal 323 

S. 145 — S. 145 is applicable even to 

case of dispossession of tenants by land- 

lords . 

S. 164— Accused volunteering to make 

confession — Magistrate recording confes- 
sion but not appending certificate— Magis- 
trate deposing as to having gone through 
formalities — Confession held admissible 

556a 

S. 164 — That maker of statement is 

person in Court can be proved by police 

officer ^7 

Ss. 164, 533 — Confessions recorded 

under S. 164 — Actual questions and answers 
put by Magistrate to accused not recorded 
but Magistrate giving evidence under S. 533 
and satisfying Court that usual precautions 
■were taken — Confessions are admissible 

in evidence 200a 

S. 173— Order on police report that 

case be struck off is not judicial order: 469 

Ss. 190 (l) (c) and 191 — Magistrate 

taking cognizance on charge sheet filed at 
his instance— Magistrate acts under S. 190 
(l) (c) — Failure to comply with S. 191 
vitiates entire proceedings in his Court: 19 

Ss. 195 ( 3) and 476 — H applying to 

District Magistrate for taking action against 
M for giving false medical certificate to N 
in criminal complaint by M against H in 
Court of Naib Tahsildar — Matter referred to 
Additional District Magistrate for disposal — 
Additional District Magistrate ordering com- 
plaint to be made against M — Complaint 
held lodged without jurisdiction 641ft 

Ss. 196. A (2) and 195 — Object of 

conspiracy to commit non-cognizable offence 
— Some of accused parties to proceedings 
in which offence committed — Sanction for 
prosecution under S. 120-B, I. P. C., is not 
necessary only in the case of such accused 
but is necessary in the case of others 526 

S. 223 — Accused tried for cheating — 

Term ‘manner’ in S. 223 includes every 
ingredient by which act ceases to be one 
of mere deception and becomes one of 
oheating 828ft 

S. 247 — Case adjourned for judgment 

without attendance of complainant having 
been specially directed — Complainant 
absent on fixed day — Accused cannot be 
acquitted on that ground 121 

S. 252 (2) — Magistrate is bound to 

summon under S. 252 (2) at Government 
expense such of complainant’s witnesses as 
he considers necessary — Mere fact that 
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same case was investigated by police and no 
challan was put is no ground for refusing to 
summon such witnesses 444: 

Ss. 337 (1), 10 (2) — Term “District 

Magistrate’’ in S. 337 (l) includes Addi- 
tional District Magistrate empowered under 
S. 10 (2)— Pardon tendered by such Addi- 
tional District Magistrate without sanction 
of District Magistrate is not invalid 796a- 

Ss. 337 (1), 337 ( 1-A ) — Magistrate 

tendering pardon, stating in his order that 
pardon has been tendered to person con- 
cerned to make him approver to connect 
accused with offence of murder — It amounts- 
to sufficient compliance with S. 337 (1-A) 

7966 

S. 337 (l) — It is not necessary that 

acceptance of pardon tendered should bo 
expressed in any particular manner — It is 
to be gathered from circumstances 796c 

S. 337 (2) — Magistrate other than 

Magistrate taking cognizance of offence is 
entitled to record statement of person to 
whom pardon has been tendered 7 96d 

S. 342 — Applicability — Court witness 

— S. 342 does not apply to witness called by 
Court — Accused need not be examined' 

again after such witness 631a 

S. 342— Violation of Sec. 342 is illega- 
lity 543a 

* S. 342 — Warrant case — Exami- 

nation of accused after further cross-exa- 
mination of prosecution witnesses under 
S. 256 but before defence is nob illegal 

543ft 

* S. 403 (4) — Accused convioted under 

S. 211, Penal Code, but acquitted in revi- 
sion sought to be prosecuted again under 
S. 182, Penal Code, requisite sanction hav- 
ing been obtained — Case held to fall under 
sub-s. (4) of S. 403 — Fresh trial held not 
barred 625 

* 5. 403, Illus. (e) ■ — A acquitted by 

Second Class Magistrate of charge under 
S. 323, Penal Code — A cannot subsequently 
be retried under S. 324, Penal Code 614: 

S. 439 — Enhancement of sentence — 

Petition for, by party — Policy is to dismiss 
such petition but rule is not hard and fast 

116 

S. 476 — Notice of inquiry to person 

alleged to have committed offence is nob 
necessary 641a 

Ss. 476, 476- A — Application for mak- 
ing complaint under Sec. 476 dismissed in 
default — Applicant taking no steps to get 
order of dismissal set aside — lb is not open 
to superior Court to entertain another 
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application by same applicant and to make 
complaint — “Rejection” in S. 476- A includes 
rejection on ground of failure to prosecute 
application 429a 

5. 476 — It is not necessary that action 

under S. 476 must be taken before close or 
in strict continuation or within any parti- 
cular time after termination of proceedings 
in which perjury has been committed — 
Application need not necessarily be promp- 
ted by high motives (Obiter) 429 b 

S. 460 — Conciliation Board constituted 

under the Punjab Relief of Indebtedness 
Act is ‘Court” and proceedings before it 
are judicial proceedings — Board can take 
action in respect of contempt of Court com- 
mitted before it 366a 

* S. 498 — Appeal decided by High 

Court— Leave for appeal to Privy Council 
granted by Judicial Committee — Power of 
High Court to grant application for bail 
pending decision of appeal to Privy Coun- 
cil depends upon direction by Privy Coun. 
cii to accused to apply to High Court for 
bail 697 

S. 510 — Paper in somebody’s hand- 
writing that Chemical Examiner’s report 
shows that certain packets contain cocaine 
is not legal evidence and cannot be a sub. 
stitute for Chemical Examiner’s certificate 

* 496 
S. 529 Acoused breaking lock of 

house in absence of person in possession and 
taking possession of house — Order under 
S. 522 is competent 839a 

S, 522 Judge not finding that there 
was criminal force but finding complain- 
ant’s evidence regarding it as true -Order 
under S. 522 is competent 8395 

; S. 622 (3) S. 522 (3) imposes no 
period of limitation on Court of Appeal or 
Revision — Order restoring possession by 
Appellate Court more than one month 
after conviction — High Court in revision 
would not interfere 839c 

‘8s. 626 % 628 Case between Hindus 
and Mahomedans — Mere fact that Judge 
or Magistrate is Hindu or Mahomedan 
does not debar him from hearing it — But 
case reaching stage in which question of 
oommunaliam has become very prominent 

It is desirable that case should be 
transferred 706& 

S. 62G Complainant in cognizable 
case applying for transfer of case — Appli- 
cation opposed by Crown — Application 
cannot be granted — That Magistrate lives 
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in house of accused held no ground for 
transfer 569 

S. 540. A — Absence of accused — Trial 

is nullity — Exemption under S. 540-A — 
Provisions must be strictly complied with 

_ 216a 

S. 544 — Rules under, made by 
Punjab Government, Vol. 3, Chap. 9, R. 1 — 
Rule framed by Lahore High Court that 
ordinarily expenses of defence witnesses 
are to be paid by Government in every 
warrant case is ultra vires fPer Blacker 

J -) 693 

5. 561. A Application for expunging 
remarks by Magistrate — Remarks wholly 
unsupported by evidence on record even as 
legitimate inferences and wholly unjusti. 
fied and likely to affect future of applicant 
They should be directed to be expunged 

793 

Criminal Trial — Approver — Corrobora- 
tive statement of accused himself is most 
powerful form of corroboration, provided 
it definitely commits him to be present at 
murder 339a 

—Approver — Corroboration — Corrobo- 
rative evidence need not be evidence con- 
necting accused with every detail of crime 

— It is sufficient if it tends to connect 

accused with crime 3395 

Approver resiling in Sessions Court 
from statement in Committing Court sent 
up for trial— Statement must be treated as 
confession and may be sufficient for con- 
viction 235 

-Bail — Power of High Court to grant 
—Accused committed by competent Magis- 
trate on serious charge — High Court 
should not lightly release accused on bail 

7626 

.""“Circumstantial evidence— Presence of 

injuries on body — Presumption 1505 
—Complaint — Defamatory allegations 
against minor daughter affecting father — 
Father and daughter can file separate 
complaints Compromise and consequent 
acquittal of accused in father’s complaint 
do not affect complaint by daughter 739a 

- Complicated case — Services of Public 

Prosecutor or special Public Prosecutor 
should be sought at trial itself 6345 

—Concurrent jurisdiction-Lower Court 

should be moved first, particularly in case 
of application for bail — Exception to 
general rule 762a 

~ Confession Exculpatory part in. 
herently improbable — Court can act upon 
only inculpatory part 8505 
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Confession — Accused making confes- 
sion, although coming from police custody, 
present before Court for considerable period 
— Overwhelming prosecution evidence re- 
corded against him — Held that no infer- 
ence could be drawn that confession was 
improperly induced 731 

* Confession — Magistrate taken by 

Sub-Inspector in charge of investigation of 
murder to witness the accused discover 
dead body — Magistrate instead taking 
charge of investigation and recording con- 
fession in instalments — Sub-Inspector 
merely looking on — Genuineness of confes- 
sion is doubtful 594/> 

Confession Oral proof of confession 
that could be recorded is inadmissible: 594c 

Confession Whole confession unreli- 
able— Discovery too is unreliable 594<2 

Confession Confessing accused must 
be sent to judicial lock-up after confession 
and not to police custody — In case accused 
is sent to police custody, Court must look 
into surrounding circumstances to satisfy 
itself that confessions are voluntary 292 

Confession retracted ' — Evidentiary 
value stated 2525 

Duty of trial Court — Trial Judge 

must be strictly accurate in making com- 
ments on evidence given before him 288 

Dying declaration — Wound punctur- 
ing liver, lung, stomach, etc.— Victim held 
net capable of making any declaration 

_ , 268 

Evidence — Admissibility — Entry 

made in daily diary of thana before record- 
ing of first information is inadmissible in 
evidence for any purpose being part of pro- 
ceedings of police 787a 

Evidence — Statement of formal wit- 
ness for prosecution assisting defence has 
not much weight 714a 

Evidence— Police diary — Statement 
of witnesses recorded in police diary — Bur- 
den of rebutting it is not very heavy 
Witness respectable educated man and 
quite disinterested Slight discrepancy in 
his statement in Court and what is record- 
ed in diary His denial of accuracy of 
statement in diary may be accepted as cor 

recfe . 714c 

Evidence Medical officer examined 

before trying Magistrate should be insisted 
to come before Sessions Court 170 

Evidence Testimony of witnesses 
cannot be rejected merely because they are 
relations or partisans of one side— Such 

/77^u 
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testimony can be rejected when witnesses 
tell lies 150a 

First information report — Delay in 
making report is only suspicious circum. 
stance — lb is no ground for rejecting evi- 
dence 7145 

Joint trial — One accused absent — 
Exemption granted illegal — Trial is vitiat- 
ed 2165 

Judgment — Proper course of dealing 
with criminal case stated — Judge dealing 
first with accused’s statement and then 
with prosecution evidence believing that 
part which supported accused’s admission 
of guilt— Procedure held illegal 850a 
Motive Motive is to be judged by 
reasonable standards 594a 

‘ “Murder Accused held to have acted 
in right of private defence and not to have 
exceeded the right 791 

Murder— Sentence — Accused fatally 
stabbing deceased a3 result of deceased 
making and publishing denunciations 
against leader of his community in a pos- 
ter Accused having knowledge of poster 
for at least two days before offence — Held 
there was no grave and sudden provocation 
and sentence of death passed was proper 

355 

Murder Enhancement of sentence — 
Power to enhance sentence should be spar- 
ingly exercised by High Court only when 
failure to do so would lead to serious mis- 
carriage of justice 260 

Retracted confession — Contradictory 
confessions cannot be relied upon in ab- 
sence of direct testimony— Fact that some 
policemen were interested in investigation 
when confessions were made is good ground 
for not relying upon them 101 

; Revision — Retrial when ordered by 
High Court stated 332 

Revision Acquittal on erroneous 
view of law can be set aside 7395 

--Revision— Interference against acquit- 
tal The High Court has no power to 
interfere in revision against an acquittal 

* t < 339c 

Transfer application — Security bond 

demanded Transfer application actually 
made but not properly prosecuted and dis- 
missed— Security bond cannot be forfeited 

for want of prosecution of transfer applica- 
tion gg rj 

" Transfer of case Application for 
transfer based on communal motive is not 
maintainable— But Magistrate trying case 
committing errors of procedure and his 
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Criminal Trial 

action likely to raise apprehension of par. 
tiality Case should be transferred 576 

Transfer of case— Magistrate tryiog 

case shown to have had private interview 
with one of the parties and heard his ver- 
sion of case - That is sufficient ground for 
transfer of case to another Magistrate: 3 16 
Witness Poverty of witness i 3 no 
ground for discrediting himfPer Blacker J.) 

. (FB) 534a 

ustom — Proof of existence — Proof of the 
existence of custom over a period of about 
60 years is sufficient to hold that it is bind- 

ir) g . 680a 

Proof Few instances of recent times 
are not sufficient 447 c 

Proof of — Party must prove custom 
and that it governs him 431c 

"“7 Proof of— Custom repeatedly ascer. 
tamed and acted upon judicially —Judg. 
ment is evidence of custom 309c 

~ (Punjab) — Abadi Ferozepura — Eight 

of reversion in malba of houses of non. pro. 
prietors hold did not vest in all proprietors 

. , . . 6806 
Adoption Jhali Jats of village Deh- 
lon, Ludhiana District Adopted son is en. 
titled to succeed collaterally in adoptive 
father’s family 2 Q 3 

_ Alienation — Legal necessity — Joint 
debts incurred by members of a family for 
ordinary household necessities is just an- 
tecedent debt, unless expenditure covered 
by debt has been wastefully extravagant 

A1 . . 858 

Alienation— Ancestral land — To sup. 

port alienation necessity must exist at the 
time of alienation 648a 

7 Alienation Ancestral land — Just 
debt— Meaning explained — Amounts bor. 
rowed by big zamindar, having social posi- 
tion and large income, for purchase of 
costly clothes and ornaments cannot be 
considered as reckless expenditure so as to 
exclude amounts from category of just 
debts 6486 

7 Alienation Antecedent debt — Debts 
incurred after agreement of sale and later 
included in consideration for that sale are 
not antecedent debts 648c 

~~ Allen ation — Necessity — Purchase of 
ornaments 648 d 

—-Alienation — Good management — To 

sell property worth Es. 20.500 when there 

ilvTn / ^ f 10411 ° f ab ° Ub E8 * 6000 
L A.* b , acfc ot good management 648c 

^rnn o A l leDa V 1 0Q Mer ® fa0t fchafc Part of 
p operty sold was house property situated 


Custom (Punjab) 

within city limits i 3 not sufficient to take 
it out of customary restriction on sale of 
ancestral property 648/ 

Alienation — Alienation by father — 
Declaratory suit by son challenging aliena- 
tion Mere fact that son lives with father 
does not make suit collusive 648(7 

7 Alienation Declaratory suit challeng- 
ing sale of ancestral property — Such suit 
cannot be collusive between plaintiff, whe- 
ther minor or major, and vendor defendant 

... . 648/i 

Alienation Ancestral property — 

Necessity Alienee need only prove that 

antecedent debts discharged were due — 

Even outsider alienee is not protected if he 

knows true nature of debts and acts in bad 

faith .,. 648 i 

Alienation — Consent — Plaintiff’s 

grandfather selling ancestral land in 1888 
—At the time of sale only two reversioners 
living, of whom one was plaintiff’s father 
“Sale deed attested by plaintiff’s father 
Suib in 1901 by other reversioner for 
setting aside alienation in which plaintiff’s 
father made defendant — Plaintiff's father 
supporting sale and suit dismissed — Con- 
sent given by plaintiff’s father not proved 
to be mala ffde-Plaintiff suing to sot aside 
sale in 1934 - Plaintiff held had no locus 
standi to sue Suit held barred by consent 
of plaintiff s father 407 

77 ‘Alienation Ancestral property — 

Husband can alienate ancestral land in 
ayour of wife in lieu of reasonable dower 
Qfibt 43 l& 

Alienation Ancestral property — 
Banda Jats and agriculturists of Mianwali 
District Male proprietor has unrestricted 
powers of alienation 1666 

~ ^Alienation Ancestral property — 

Limited power— Persons should be mainly 
agriculturists and members of village com- 
mumty 107a 

Ancestral and non-ancestral propor- 
tion of land not distinguishable— Whole is 
non. ancestral 180 £ 

Applicability- Pawalia of Bhera held 

not governed by cuatora but by Mahome- 
dan law ^g^ 

Applicability — Mahajans of Hissar 
town, whose main source of livelihood is 
business and not agriculture are governed 
by Hindu law and not custom — Fact that 
Mahajans were consulted at the time of 
preparation of riwaj.i-am will not make 
Customary law applicable to all Mahajans 
of Hissar District 461 
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Arams of Jullundur Tahsil — Gift by 

sonless proprietor of ancestral land to sis- 
ter’s son is valid 550 

Bulewal village in Batala Tahsil 

Abadi — Non-proprietors cannot alienate 
site of houses 6425 

Evidence — Statements in riwaj-i-am 

in matters of succession are by them- 
selves strong evidence of the customs 
■followed by members of tribes mentioned 
therein even if instances are not cited: 556 

Father earning on service — Land in 

dispute built upon and within municipal 
limits — Alienation of land by father — Sons 
contesting alienation must prove that they 
are governed by custom 1076 

Inheritance — Law applicable is nor- 
mally personal law — Person alleging cus- 
tom must allege and prove it (FB) 299a- 

Khatris of Phalia Tahsil of Gujrat 

District— Succession — Ancestral property 
— Daughter cannot inherit in presence of 
father’s collaterals 55c 

Mair Minhas of Chakwal Tahsil in 

Jbelum District— Will by sonless proprie- 
tor of ancestral or self-acquired property 
in favour of daughter’s daughter is valid 

527 

Nauhria Aggarwals of Dharam Kot 

do not follow custom but Hindu law — 
Special custom that after death of husband 
leaving widow without sons and sons by 
another wife, widow gets life-interest in 
half of husband’s property cannot be estab- 
lished by one instance 609 

Partition — Shamilat land in village 

Saheb Ali is to be divided according to re- 
venue and not area 624 

Persons described as Jat Dadds in 

regular settlements — Subsequent entries 
recording them as Sheikh Dadds for inex- 
plicable reasons — Documentary evidence 
considered by first Appellate Court — Find- 
ing arrived at would be finding of fact 
which could not be reversed in second 
appeal : 39 P L R 668= A I R 1937 Lah 
410=173 I G 768, REVERSED 4456 

Pre-emption — Abadi of recent growth 

— Custom of pre-emption cannot be proved 

64a 

Proof — Instances of judicial decisions 

— Apart from the fact that instances of 
other districts on questions of custom are 
not of much avail, judicial decisions are 
also not of much assistance as they proceed 
on their own facts and are based on the 
amount of evidence led in each case 7926 
Rajputs of Garhshanker Tahsil — 


Custom (Punjab) 

Daughters succeed to non- ancestral pro- 
perty 785a 

Representative suit by M on behalf of 

reversioners to set aside alienation by 
father allowed to be dismissed as ground 
not strong— Purchase by M of suit property 
for valuable consideration —Other rever- 
sioners can claim no share in it — S. 90, 
Trusts Act, does not apply 305 

Riwaj-i-am— Creates rebuttable pre- 
sumption — Fact of rebuttal is question of 
fact to be determined finally by District 
Judge , 7856 

Riwaj-i-am — Though a riwaj-i.am is 

unsupported by instances its effect is to 
shift the onus on to a party who alleges a 
custom contrary to that entered therein, to 
prove the custom alleged by him 312a 
Riwaj-i-am — Presumption is rebut- 
table — Judicial finding arrived at after 
elaborate enquiry has equal value with 
entry in riwaj-i.am 3096 

Rohtak District — Daughters excluded 

from inheriting property either ancestral 
or self- acquired — Widow has no power of 
alienation — Riwaj-i-am challenged — Onus 
of proof is on party challenging correctness 

562 

Rohtak District — Father has unres- 
tricted power of alienation 524a 

Shamilat — Khasra number shown as 

a pond reserved for common purposes of 
village — No proprietor can encroach on 
any portion of khasra without consent of 
others 768 

Shamilat land— One cosharer erecting 

building — Other cosharers can restrain him 
by injunction from so doing even without 
proof of special damage to them ( Obiter ) 

(SB) 2966 

* Succession — Rajputs of Garhshankar 

Tehsil, Hoshiarpur District — Customary 
law in Hoshiarpur District compiled by 
Mr. Humphreys — Ban imposed by question 
72 not to be extended — Descendants of ap- 
pointed heir can succeed to descendants of 
natural father 865 

Succession — Jats of village Sholewal 

in Ludhiana District — Sisters’ sons do not 
succeed to self- acquired or ancestral pro- 
perty in any case 849c 

Succession — Khokhars — Daughters 

exclude collaterals. 8426 

Succession — Rajputs of Karnal District 

Daughters succeed to self acquired property 
in preference to collaterals 792a 

Succession — Claimant and deceased 

belonging to same got — Deceased leaving 
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Decree 


oo heir — Claimant cannot succeed merely 
on claim of same got 584 

Succession — Ancestral land — Riwaj-i- 

am — Delhi Province — Daughter inheriting 
father’s property — Daughter dying without 
leaving male descendants — Proprietors 
< of thulla are entitled to succeed to her 
father’s property in preference to husband 
— Husband inherits only wife’s absolute 
property — Proprietors of thulla need not 
be descendants of common ancestor 468 

Succession — Sayeds of Dera Ghazi 

Khan District follow Mahomedan law 
' 447a 

Succession — Ancestral property — Sials 

of Jhang District — Father can by will 
favour one of his sons 3126 

Succession — Awans of Khushab tahsil 

— Non-ancestral property — Daughters pre- 
ferred to collaterals 309a 

Succession — Widow succeeding colla- 
terally — After her death heirs of her 
husband and not those of last male holder 
succeed 111a 

Succession — Self-acquired property — 

Sansi Jats of Amritsar District— Daugh- 
ters exclude collaterals of 7th degree: 1116 

Village abadi— Non. proprietor having 

house in abadi — Non. proprietors live with 
license “Terms of license though not put 
into writing are always to be taken as 
implied — Non- proprietor cannot transfer 
site of houses — Such custom should be 
termed usages’ — Presumption in favour of 
proprietary body can be rebutted — Strong 
evidence is necessary 642a 

Widow — Widow on succeeding to 

./ husband’s tenancy acquiring proprietary 
rights — 8he acquires them as absolute 
owner 554a 

Widow — Widow has full power over 

income of estate held by her as widow — 
Property acquired out of such income is 
her own separate property 6546 

* Debtor and Creditor — Composition — 
Arrangement to aooept part of whole — 
Rights and liabilities of creditors — Credi- 
tors not being party to composition whe. 
ther bound by it — Creation of trust — 
Rights of creditor when lost explained 

769a 

Decree Setting aside — Person not party 
■to decree is not entitled to have it set aside 
on ground of fraud 1296 

Setting aside — Judgment passed with- 
out jurisdiction is void -Separate suit is 
-maintainable for setting aside decree on 


ground that Court passing it had no juris- 
diction to pass it 129/ 

Validity of — Suit against Municipality 

— Municipality superseded by Government 
and administrator appointed before passing 
of decree — Administrator not brought on 
record — Decree passed against Munici- 
pality is nullity and cannot be executed 
against any property in hands of adminis- 
trator 83 

Deed— Construction — Power of attorney, 
construction of — Rule that powers of 
attorney should be strictly construed 
relates only to substantive portion of docu- 
ment and not to introductory remarks 

7126 

Construction — Instrument must be 

construed according to plain meaning of 
words and sentences contained therein 

2706 

Divorce Act (4 of 1869), Ss. 2 and 17 — 
Person aged 42 in servico of railway in 
this country from 1922 — Statement that 
he would continue to reside here is not 
proof of domicile (SB) 293 

S. 17 — Confirmation of divorce — Hus- 
band living in open adultery with brother’s 
widow in same house — Wife, though preg- 
nant, driven out of house after being 
beaten — No steps taken to bring her back, 
nor divorce petition defended though he 
was properly served — Divorce held should 
be confirmed (SB) 301 

Easement — Necessity — Convenience is nob 
criterion but absolute necessity 800 

Additional burden separable from 

original burden imposed — Easement is nob 
extinguished altogether 7516 

Estoppel — Person with full knowledge of 
facts admitting wakf nature of house — He 
cannot be allowed to resile from that posi- 
tion 6866 

Second appeal— Estoppel raised on 

facts on reoord and based on decision of 
lower Appellate Court — Estoppel held 
could be raised in second appeal 558a 

Counsel’s admission on point of law is 

not binding 3686 

Outlay of money on other person’s 
land Acquiescence of true owner — Essen- 
tials to estop true owner stated 88 

Evidence — Hearsay — Family bard’s evi- 
dence is inadmissible to prove family 
relationship and is unreliable 303 

Attestation — Attesting witness cannob 
be presumed to have knowledge of contents 
of document 97a 
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, Evidence Act (1 of 1872), S. 13 — Recitals 
1 in documents of transfer by sale or mort. 
' gage are admissible in proof of title as 
assertions of right though assertions may 
be in favour of person relying 846a. 

5. 13 — Document purporting to he 

mortgage deed executed by predecessor. in- 
interest of plaintiff in favour of third party 
and documents in which plaintiff has 
asserted his right to deal with the property 
are admissible in evidence under S. 13 — 
Such evidence is however of little value 

795 

* S. 13 — Plan filed in previous suit 

describing property as belonging to plain- 
tiff’s predecessor is inadmissible in evidence 

635a 

<S. 32 — Dying declaration— Gunshots 

in all parts of body — Probability is that 
victim would immediately become uncon- 
scious and would be incapable to make any 
declaration 262 

S. 35— Khasra pamaish is relevant 

document and admissible 751a 


S. 35 Copies of Shajra and Khasra 
of Municipal Committee are documents 
under S. 35 and admissible in evidence, 
though no presumption of correctness 
attaches to them 4405 


Ss. CO and ICO — Witness not stating 
orally what accused was alleged to have 
said— Witness not recollecting facts nor 
Btating that he had reported facts correctly 
Evidence of such witness is inadmis- 
sible 629 a 


S. 89— Presumption under- Questio: 
whether plaintiff mortgagor and defendan 
mortgagee Plaintiff alleging entry as t 
mortgage made in mortgagee’s bahi ant 
calling upon defendant to produce ifc- 
Defendant denying to be in possession of i 
—Plaintiff’s evidence showing entry mad 
in ordinary bahi and not on stamped pape 
No evidence by plaintiff to show tha 
defendant possessed bahi and withheld it- 
Presumption under S. 89 held could not b 
drawn go, 

j 90 — Presumption applies even t 

; fact that testator was in sound disposin 
state of mind 55 

S. 115 Fraud or deception need no 
be pleaded 


S- 115 Representation — Acting upon 
B pleading estoppel by representation 
against A A is not precluded from show- 
ing that representation was due to mistake 
and it cannot operate against him till B 


Evidence Act 

proves that he acted upon it and changed 
his position to his prejudice 448a- 

S. 157 — Suit for possession of certain 
shop — G, a neighbour of plaintiff, giving 
evidence and in support of his testimony 
producing rent deeds executed in his 
favour and reciting that shop belonged to 
plaintiff — Deeds not signed by G — Deeds 
cannot be relied on as corroborative evi- 
dence of his testimony 6355- 

Execution — Step. in-aid — Application by 
decree-holder to withdraw certain moneys 
deposited in Court for his benefit is not 
step. in-aid 678, 

Attachment — Exemption— Judgment- 

debtor agriculturist — Property exempted 
coming to legal representatives of judg- 
ment. debtor after his death — Property re- 
tains its immunity from attachment 608 
Order in execution — Record consigned 
to record room and attachment maintain- 
ed Effect is that application is dismissed 
and attachment is vacated 5905- 

Bar to — Person successfully maintain- 
ing that execution cannot proceed against 
him without separate suit being brought 
against him — Separate suit instituted 
against him — He cannot urge that sepa- 
rate suit does not lie and proper remedy is 
by way of execution 525 

Arrest by judgment-debtor — Punjab 
Act 7 of 1934 and Imperial Act 21 of 1936 
have retrospective effect — When judgment- 
debtor can obtain immunity from arrest — 
Onus of proof stated 515a 

Applications under O. 21, Civil P. C. 
— Provisions of O. 21 should be strictly- 
complied If not, application is not proper 

51 5d 

Step-in. aid Application to wrong 
Court is not step.in-aid 451 

% " Step-in. aid — Application for execu- 
tion is nob necessary 326a 

Rateable distribution— Prayer refused 
— Order is not appealable 307 

Execution of mortgage decree by Re- 
venue Officer — Procedure stated 152a 
Decree binding — Powers of executing 
Court - Court passing deoree having no 
inherent jurisdiction to pass it— Decree 
has no real existence in law — Executing 
Court can decide whether decree was pas- 
sed by Court, which for lack of jurisdic- 
tion could not pass it 129d 

■ Property attached — Objection by 
third party to attachment — Objection can 
be decided only by executing Court — : 
Transfer of objection proceedings to another 
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Court without transferring execution pro- 
ceedings is illegal (Obiter) 95 b 

Compromise — Executing Court is 

bound to record compromise between par- 
ties — It can be admitted in evidence 
without registration in suit relating to 
property comprised in compromise 69 
Execution Sale — Mortgage decree direct- 
ing sale of mortgaged property free from 
mortgage — Sale proceeds to be deposited 
in Court for payment to previous mort- 
gagee and entitling decree-holder only to 
Burpl us —Decree-holder himself purchasing 
property in execution and obtaining sale 
certificate without impleading previous 
mortgagee or depositing sale proceeds in 
Court Bale held invalid and should be set 
aside 232a 

General Clauses Act (10 of 1897), S. 3 — 

Immovable property — Whether interest of 
^partner in partnership assets consisting of 
land can be described as benefit arising 
out of land (Quaere) 656 

Gift— Date of — Presumption — Where a 
person makes an application for mutation, 
the presumption is that he has made the 
transfer (gift) when he applies for the 
transfer being noted in the Revenue records 
"7 The question of possession is not mate- 
rial where the donee is a minor living with 
the donor 794 

"Government of India Act (1935, 25 
& 20 Geo. V , Ch. 42), S. 150 — Provision of 
electric supply is a purpose of India or 
part of India 585c 

S. 179 (2) Original suit pending at 
commencement of Act of 1935— Appeal — 
I rovince cannot be impleaded as respon- 

j* 6Dt . , 585a 

Urant Dedication — Inference of — 

Dedication can be inferred from long user 
Proof of express grant is not necessary 
Presumption can be rebutted by proof of 
owner's intention that use by public was 
permissive 6196 

Guardians and Wards Act (8 of 1890) 
Sa. 4, (5) (b) (ii), 12 U)' 25 — Appellant 
appointed guardian of person of her minor 
daughter on her husband’s death— Appli- 
cation for her custody to Court at M, 
where minor ordinarily residing with her 
paternal family At time of application 
minor found to be made over to female re- 
lative t of respondents residing in State- 
Minor s residence in State held temporary 

and incidental- Court at M held had juris. 

£ ® nt r ertain application for custody: 

A 1 R 1936 Lah 84, REVERSED 3136 


Guardians and Wards Act 

12 — Applicability of S. 12 i 3 not 
barred till minor is actually made over 

313a 

Ss. 25,4 (5) (b) (ii), 12 —Application 
by mother for appointment as guardian of 
her minor daughter, who left jurisdiction of 
Court only few weeks before application, 
granted on ground that minor ordinarily 
resided within jurisdiction — Subsequent 
application soon after for custody of child 
to same Court — Court held could not enter- 
tain application as minor for the time being 
did not reside within jurisdiction — S. 12 
held had no application 84 

5. 29 — There is no distinction between 
powers of permanent and temporary guar- 
dians appointed under the Act 308 

Highway — Street belonging to individual 
but accessible to public — Persons having 
wall facing street have right to make open- 
ings in wall 8466 

Dedication — Long user by pedestrians 
of roofs of shop for access to public street 
does not raise presumption of dedication — 
Intention to dedicate is necessary 976 
* Dedication — Intention — Single act of 
interruption is of much more weight on 
question of intention to dedicate than many 
acts of enjoyment 97 c 

Hindu Law — Adoption —Widow — Hindu 

dying leaving surviving him his widow and 

his son 8 widow Adoption by son’s widow 

during lifetime of father’s widow is not 
valid 539 

Co- parcenary — Relinquishment — Re- 
nouncement should be in favour of all 
co-parceners and of entire interest 478 

Debts Debt incurred by father for 
new business is not binding on sons unless 
transaction was for benefit of family or to 
benefit of estate or was supported by legal 
necessity Question of legal necessity is to 
be decided on facts of each case 622a 
■ Lebts Father borrowing money to 
start new business — Son participating in 
business after attaining majority — Money 
borrowed is charge on family property 

T 7 6226 

.bamily arrangement — Mother of 
deceased making gift of property to sister 

M deceased — Reversioners challenging gift 
Compromise between parties to suit — 
Bister thereby getting share in such pro- 
perty— Compromise arrived at when sister 
and sister’s son were not recognized as 
heirs- Subsequently Aot passed recognizing 
them as heirs nearer than collaterals -Suit 
by sister s son afterwards challenging com- 
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promise — Compromise held bona fide family 
arrangement and prudent act on part of 
sister and therefore binding on her son: 163 

Family business can be started at any 

time even after death of father Such 
business is excluded from registration: 5636 

Gift— Father's power — Power to gift 

portion of ancestral property to one son 
only extends to moveables — Gift of im- 
movables must be only for pious purpose 

1136 

Joint family — Debts — Joint family 

consisting of father and sons — Debts incur- 
red by father of speculative nature — Joint 
family estate is liable for payment of debt 

7816 

* Joint family — Debts contracted by 

manager on promissory note signed by him 
— Extent of liability of other members 
stated > 691 

Joint family — Coparcener’s share in 

coparcenary property is of fluctuating nature 

3606 

Joint family — Income received by 

coparcener after date of disruption but for 
period prior to it — Income becomes accre- 
tion to joint property — Coparcener is liable 
to account for it 328a 

Joint family — Presumption — Initial 

presumption that Hindu family is joint in 
estate — Hindu family owning ancestral 
property, presumption is all property pos- 
sessed by members is joint — In Punjab 
however fact that family owns undivided 
ancestral property is not inconsistent with 
its separation — Such families though joint 
in respect of such property are considered 
separate in other respects 204a 

Joint family — Self-acquisition — Co- 
parcener can acquire separate property for 
himself out of his separate income 2046 

Joint family— Trade — Extension of — 

Extended business is still ancestral business 

113a 

Partition — Court-fee — Parties in joint 

possession of joint properties — Court- fee 
held should be Rs. 10 only and not ad 
■valorem 321a 

Religious endowment — Ceremonies of 

sankalp and samarpan are not essential — 
Intention of maker to divest and formal 
divesting are sufficient — On considering 
circumstances valid dedication held created 

686a 

Widow — Adverse possession — Widow 

taking possession of property as limited 
owner — Character of her possession or title 
oot altered at any time— Her possession is 


Hindu Law 

not adverse to that of reversioners— Period 
of her possession cannot be tacked on to that 
of her alienee t 187 

"Income-tax — Banking concern dealing in 
securities and shares as part of its business, 
selling some of them and earning profits 
Profits held trading profits and hence tax- 
able though utilized in increasing reserve 
fund — Net interest received from vendees 
of securities on de die in diem basis held 
taxable 852 

Capital or revenue account — The 

question whether anything taken over 
oomes into capital or revenue account would 
depend upon evidence of intention at the 
time 44e 

Income-tax Act ( 11 of 1922) — Interpre- 
tation — English judgments in income-tax 
cases can be utilised as aids in the inter- 
pretation of analogous provisions of law 
though not as binding authorities on those 
matters where the language of the English 
and Indian Acts differs 44a 

S. 4 (3) (vii) — Burden to prove that 

receipt does not arise from business and is 
of casual nature is on person claiming 
exemption 446 

S. 4 (3) (vii) — Produce exchange 

business — Investing deposits received in 
Government securities — Sale of such secu- 
rities on profits — Profits held arose from 
business and were not covered by S. 4 (31 
(vii) even if they were of a casual or non- 
recurring nature 44o 

Ss . 10 (1) and 4 (3) (vii)— In deter. 

mining whether particular receipts form 
part of business, intention of assessee is to 
be considered — Income-tax Department 
finding that assessee’s intention was to 
make profit as part of business — High 
Court cannot go behind that finding 44 d 

S. 10 (2), Cls. (i) and (ix)— Certain 

company having lease of cotton ginning 
faotory — Agreement between company and 
assessee for ginning assessee’s cotton — 
Assessee agreeing to pay to company ginning 
charges and certain share in the net profits 
in addition — Company not responsible in 
case of loss — Share of net profits paid to 
company cannot be deducted from asses- 
see’s total income either under cl. (i) or 
cl. (ix) 530a 

S. 10 (2) (Hi) and S. 66 (5) — Ques- 
tion whether advance by partner is loan 
to partnership or increase in capital is 
question of fact — High Court oannot inter- 
fere with Income-tax Officer’s finding on it 

5306 
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* Ss. 22 (4) and 23 (4) — To determine 

what evidence is relevant for purpose of 
inquiry, Income-tax Officer is final arbiter 
and not assessee — Income-tax Officer 
calling for production of all account books 
— Assessee producing some but withholding 
others — This amounts to non-compliance 
with S. 22 (4) even if Income-tax Officer 
utilizes account books actually produced 

551a 

S. 23 (2) and (3 ) — Word ‘evidence’ 

in S. 23 (2) is not confined to direct evi- 
dence but also includes circumstantial 
evidence — Held after considering facts of 
case that there was material before In- 
come-tax Officer for rejecting account books 
and fixing sales at Rs. 1,50,000 and apply- 
ing 15 per cent, profit rate on sale 209 

S. 23 (4 ) — Best judgment assessment 
What constitutes ‘material’ stated 867a 


Ss. 23 (4) and 34 — Bo9t judgment 
assessment can be re-opened under S. 34 

8676 

S. 23 (4) — Income-tax Officer calling 
upon assessee to produce all account books 
Assessee withholding some — Income-tax 
Officer can make assessment under S. 23 (4) 
even if he bases assessment of next year 
on same account books produced by asses- 
see in previous year 5516 

Ss. 23 (4) and GO (3 ) — Assessment 
under 8. 23 (4) High Court cannot inter- 
fere merely by virtue of its general inherent 
jurisdiction 5456 


S. 26 — Partnership — Application . 
reconstitution Mere fact that reconsl 
tution reduces incidence of tax does n 
make reconstitution unreal — Non.intr 
duction of new capital or failure to vali 
assets, or firm reverting to old constitute 
on refusal of registration — No presumptic 
that constitution is bogus arrangement: If 
" Ss. 26. A, 2 (14) — Registration - 
Income-tax authorities may go into ev 
dence, circumstantial and direct, to dete 
mine if partnership document is genuine- 
Onus rests on person applying for regi9tr 

t iop „ „ 1C 

o. 28 Income” means assessab 
figure after all legitimate deductions ar 

exemptions qc 

" ”£• 28 (l) Proceedings under, star 

ed-— Even after assessment is made ar 
tax 1 8 P ai(i penalty order can be made: 7 4 

• l 50 7 Acfc is self-contained — Assess* 
is not at liberty to withdraw appeal pr 
eented under 8. 30 


Income-tax Act 

5s. 31, 34 — Power under S. 31 cannot 

be exercised irrespective of S. 31 — Appeal 
under Sec. 31 — Assistant Commissioner 
cannot enhance income assessable under 
S. 34, so as to include sum which has noth- 
ing to do with subject-matter of appeal— 
Nor is fresh assessment in respect of thi3 
sum permissible 7416 

S. 48. A — Applicability — S. 48-A 

comes into play only when the income-tax 
has been actually paid in excess and not 
earlier 44/ 

.S. 00 (2) and (3) — Application under 

S. 66 (3) is incompetent without previous 
application under S. 66 (2) 864 

S. 00 (3) — High Court, under S. 66 

(3), has no jurisdiction to entertain question 
not raised in application to Commissioner 
under S. 66 (2) 54 5a 

Injunction — Suit for — Joint owners — 
Certain site, joint property of parties, used 
as lane leading to property of one of them 
— One party roefing over part of lane 
adjoining his property — Other party i3 
ordinarily entitled to sue for injunction for 
removal of structure — He is not however 
so entitled to sue where he makes similar 
use of lane opposite to his own property so 
long as his own structure remains— He is 
only entitled to damages 779 

Insolvency — Receiver — Powers of — 
Estate vesting in Official Receiver— Other 
Receivers appointed to help Official Recei- 
ver Vesting of estate in Official Receiver 
not vacated Official Receiver can by 
himself maintain suits for recovery of estate 

264 a 

Joint Hindu family — Coparcener — 
Manager brother adjudged insolvent for 
his personal debts— Shares of other bro- 
thers in joint family property do not vest 
in Official Receiver 20 

Insurance — Life insurance — Policy of 
insurance laying down that policy would 
become void if person assured commits 
suicide within one year from date of policy 
—Assured committing suicide after 18 
months — Assignee of policy is entitled to 
recover amount due under policy 561 

" ^ re Policy is document complete in 
itself Warranty in policy that no hazar. 
dous goods are to be stored — Assured 
cannot plead that he can store one per 
cent, of hazardous goods because other 
companies allow it 168a 

* Fire insurance — Warranty by assured 
not to store any hazardous goods — Breach 
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— Building destroyed by fire — Claim of 
assured must fail 1686 

Fire insurance — Company by merely 

taking possession of salvage and keeping it 
for a month is not estopped from contesting 
claim of insured 168c 

Interpretation of Statutes — Construc- 
tion of penal provision— When two equally 
reasonable interpretations are possible, the 
penal provision should be so construed as 
not to place a burden on the subject 6916 

Courts should interpret plain words of 

law and apply it rather than enter into 
equity or logic of it 638c 

Statute should be interpreted accord- 
ing to plain meaning of words and sen- 
tences 2516 

Duty of Court — It is not for Judges 

where the words are clear to attempt to 
get round a statute 1586 

Conflict between rule having force of 

law and a bye. law — Rule is to be pre- 
ferred 8a 

Jurisdiction — Absence of — Absence and 
inactivity of party does not cure want of 
jurisdiction 129c 

Lahore High Court Rules and Orders, 
Vol. 5, Chap. 1-A , R. 4 — Judges sitting in 
Letters Patent appeal have no jurisdiction 
to grant extension under R. 4 in case of 
appeal barred by limitation 325a 

Landlord and Tenant — Occupancy rights 
— Occupancy tenant mortgaging his occu- 
pancy rights with consent of landlord — 
Occupancy vesting in transferee after expiry 
of period of limitation for redemption — 
Such transfer of occupancy rights to trans- 
feree is binding on landlord 488 

Suit for rent— Person taking on lease 

certain premises so long as he would remain 
in town - Lessee leaving premises without 
sufficient reason before expiry of term — 
Landlord protesting to such vacating and 
entering into possession — Suit for rent for 
unexpired portion of lease held was main- 
tainable 454 

Legal Practitioner — Fee — Suit for mun- 
shiana— Client agreeing to pay munshiana 
over and above pleader’s fees — Pleader is 
entitled to sue for munshiana 306 

Witness — Counsel is not incompetent 

to give evidence — But it is undesirable for 
him to depose as to matter other than 
formal either for or against his client 

204c 

Legal Practitioners Act (18 of 1879), 
S. 13 — A engaging B, a pleader, to defend 
one and to conduct another suit — Fees 


I. R. 1938 Lahore 

Legal Practitioners Act 
settled were to be paid within one year — 
Both suits then referred to arbitration — A 
paying B certain amount, half to be paid 
as arbitrator’s fees and rest towards B's 
fees — B appropriating whole amount 
towards his fees - Year of payment of fees 
had not elapsed — B held to have wrong- 
fully retained amount and his conduct was 
grossly improper — Even if B committed no 
criminal offence his conduct called for dis- 
ciplinary action 248 

^Limitation — Appeal — Trial Court deli- 
vering judgment without having previously 
fixed date for the same — Defendant being 
absent, judgment informed to his counsel 
on some later day — Limitation for appeal 
runs from day on which counsel for defen- 
dant is informed of judgment 707a 

Mortgage — Default of interest for three 

years giving right to sue for entire amount 
— Interest paid only after eleven years — 
Mortgage suit brought more than twelve 
years after payment of interest — Payment 
held gave fresh start but could not revive 
three years default clause 570 

R and other partners obtaining con- 
tract from Municipality and depositing 
with it certain amount by way of security 
— Suit by 5 against R in his individual 
capacity — Deposit money attached and sold 
to B — Suit by B beyond period of limita- 
tion for recovery of deposit amount on 
basis of his purchase of R's rights in it — 

B held stood in R's shoes and could not 
claim extension of period of limitation 
merely on basis of order of executing Court 
which referred him to regular suit if so 
advised 437 

Suit by juristic person is also subject 
to law of limitation fPer Full Bench) f 

(FB) 369c2 

Defence of — Even if a claim based on 

certain facts is barred by efflux of time, a 
defence based on those facts is not so 
barred 2866 

Acknowledgment implying promise to * 

pay — Suit can be based on it considered as 
agreement provided consideration is proved 
— Plea of lack of consideration if not raised 
by defendant, consideration must be taken 
to have been proved — This point can be 
allowed to be newly raised even if question 
before trial Judge was whether S. 4, Lim. 
Act, extends limitation (Per Dalip Singh 
and Din Mohammad JJ.\ Coldstream J . 
dissenting,) (FB) 234c 

* Starting point — Fresh invasion of 
right amounting to repetition of old inva- 
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■ j Limitation 

I] rfon — No distinction between new invasion 
p and repetition of old one (Per Skemp J.) 
I 227 a 

* Major reversioners existing at the 

time of alienation but omitting to chal. 
lenge it within period of limitation — Suit 
. / to set it aside by other reversioners, minors 
at the time of alienation, is not barred — 
— Suit is also not barred against rever. 

, goners born after alienation 1 

** Limitation Act (9 of 1908), S. 3 - Suit 
relating to mosque is not exempt from 
operation of Act fPer Full Bench ; Din 
Mohammad J. dissentirigJ (FB) 369a 

S. 4 — Limitation for filing applica- 
tion for obtaining copy of decree expiring 
on holiday Application made on day of 
reopening of Court should be deemed to be 
within limitation 707c 

^ Words of S. 4 do not extend 
period of limitation (FB) 234a 

S. 3 Sufficient cause — Agreement 
between parties to end litigation and accept 
High Court’s decree as final — One party 
resiling and filing application for leave to 
appeal Application for leave filed by 
other party some days out of time — Held 
there was sufficient cause for extending 

fcime . 836a 

5. 3 Mistake of pleader — Mistaken 
advice of counsel is not sufficient to justify 
extension unless advice is given in good 
faith Held on facts that counsel did not 
act in good faith and no extension could be 
granted under S. 5 31 

}T 7 S ' \ 2 . ~~ Time requisite for getting 
^copies of judgment and decree should be 
/exoluded 101b 

T ^ 2 ~ Appeal Limitation expiring 
when Court dosed Application for copies 
, ./taado on re-opening day — Time requisite 
tor copies can be deducted 317 

~ SecUQ derabad cantonment is 
under British administration— Party resid- 
ing in cantonment area — Period of limi- 
tation is not saved 225 

4 14 , Question whether, on faots 

b .y Jower Appellate Court, plaintiff 
acted with due diligence is mixed question 
of law and fact— To claim benefit of 8 . 14 

h r J°rL mU8fc i!j 0 8Uch as mi6hfc be committed 
dL yfP nMe aod Prudent man exercising 
due diligence and caution 70 f 

suit - V v • and ArL 182 - Mortgage 
Anln P PeIlm |nary decree made final — 

«ee Tnfl 00 , Wlfchin limitatioD <or final de- 

execution 0 J 6 ]? 0163 ~ Application for 
execution out of tune - Previous applica- 


Limitation Aot 

tion held not step-in-aid: 39 P L R 680= 
AIR 1937 Lah 404, REVERSED— S. 14 
( 2 ) held did not help decree- holder 117 

5. 20 — Debtor paying sum of money 
towards payment of amount due in bond 
and making endorsement to that effect in 
his handwriting on back — Payment not 
made towards interest as such nor appro- 
priated by creditor towards interest— Such 
payment is sufficient to give fresh start for 
limitation 347 

Art. 29 Attachment and receipt of 
amount deposited in Court by receiver — 
Suit to recover it back is not governed by 
Art. 29 493 

* Arts. 29 and S3 — Suit by A for 

declaration that property attached by M in 
execution of his decree against II did not 
belong to II but to himself and also for 
injunction restraining M from auctioning 
the property — Undertaking by M that he 
would indemnify A after auction sale if it 
would be proved that property belonged to 
A — Suit decreed in favour of A — Property 
auctioned by M — Suit by A for price of 
property sold — Suit held not one for dam- 
ages for wrongful seizure— Art. 83 and not 
Art. 29 applied 493 

Arts. 48, 49, 62 and 120 — Widows 
of deceased coparcener filing suit for rendi- 
tion of accounts against one of surviving 

coparceners — Suit not being for possession 

of any specific sum, Article 120 and not 
Arts. 48, 49 and 62 held applied 1395 

Arts. 32 and 96 -Supplier of electric 
current, owing to defective meter, issuing 
instructions to his employee to double the 
reading of meter before sending bill to per- 
son supplied with electricity — Employee 
by mistake sending bill only for single 
reading — On discovery of mistake suit by 
supplier for balance of bill not charged 
owing to mistake of employee — Case held 
governed not by Art. 96 but by Art. 52 

338 

61 9 J. an f 130 - Promissory 

note by R and N in favour of J and M — 

J alone realizing whole amount — Subse 
quent suit by / and M on basis of pronote' 

5 only t0 extenfc ° f ws 

alf share Suit by It to recover from J 
amount paid to A?— Suit held was govern, 
ed by Art. 61 or Art. 120 but not by Art. 96 
go 

asked nnJ 2 ~ A P plicabiIifc y — Defendant 
asked to account for properties and moneys 

when person managing or collecting them 
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Limitation Act 

is entitled to just allowances — Art. 62 does 
not apply 139a. 

Art. 85 — Mutual obligations and 

intentions to set off must be established — 
Express contract need not be proved 

264c 

Art. 91 — Person dedicating property 

for construction of mosque reserving for 
himself perpetual connexion with it in his 
capacity as its president — Suit for cancel- 
lation of document and for declaration of 
his right to manage affairs of mosque is 
governed by Art. 91 869a 

* Art. 113 — Agreement between A and 

B providing that B should finance A's liti- 
gation in respect of certain property and in 
return should get certain share of it after 
decree — Agreement also providing that in 
case of appeal from decree to Privy Coun- 
cil B would be entitled to greater share — 
Suit by B more than three years after 
date of decree but within three years of 
refusal of performance — Suit held within 
time as second part of Art. 113 applied 

23 a 

Art. 115 — Company A wishing to 

erect weaving shed, asking firm B to send 
specification for same — Specifications sent 
containing three estimates of different 
machinery covered by single letter giving 
total price of all machinery — Letter also 
stating that one-third of total price be paid 
with order — Order placed and maohinery 
delivered— Some machinery found to be of 
different make — Suit for breach of con- 
tract against firm B — Almost all machi- 
nery including one complained of delivered 
more than three years before suit but part 
of engine delivered within three years — 
Art. 115 held applied and suit was within 
time as order was single whole 277a 

Art. 115 — Municipal Committee using 

another’s land for cattle fair for years — 
Implied agreement to compensate land 
owner — Suit for compensation is governed 
by Art. 115 and not by Art. 39 or 120 

267 

Art. 118 — Brahmin dying leaving 

behind widow and three daughters — 
Widow adopting son and mutating her 
husband’s land in his name — Suit by 
daughter for declaration that adoption and 
gift could not affect her rights as daughter, 
after six years of her knowledge of aliena- 
tion — Suit held barred whether Art. 118 
or Art. 3 of Punjab Limitation (Custom) 
Act was applicable 193 


Limitation Act 

Art. 120 — Partition proceeding — 

Plaintiff’s title to land denied — Plaintiff 
never in possession — Suit for declaration 
that plaintiff was owner of land brought 
more than six years after denial of title is 
time. barred 671a 

Art. 120 — Partition proceedings of 

shamilat land — Mode of partition sanc- 
tioned in accordance with areas of khewat 
holdings — Final order of partition made 
after several years — Suit by plaintiff in 
possession for declaration that partition 
should have been according to revenue 
assessed on holding — Final order for parti-, 
tion held gave plaintiff fresh cause of action 

— Suit within six years from that date held 

in time 318a 

Art. 120 — Applicability — Represen- 
tative suit by certain Mahomedans for 
declaring certain land as graveyard and for 
injunction directing defendants to remove 
buildings erected thereon — Suit is governed 
by Art. 120 254: 

Art. 120 — Defendant by denying plain- 
tiff’s position as co-tenant of property with 
himself cannot bar latter’s subsisting right 
to ask for accounts 139c 

Art. 125 — Art. 125 is not restricted to 

reversioners — Suit by members of proprie- 
tary body of village to declare alienation 
by widow void is governed by Art. 125 

457 

Art. 132— Mortgage of property on 9th 

March 1918 — Three other successive mort- 
gages of same property in favour of same 
mortgagee — Third mortgage dated 27th 
February 1920 containing olause that mort- 
gagor would pay present and previous 
mortgage money after one year — Suit 
on basis of mortgages brought on 22nd 
December 1932 — Art. 132 held applied and 
suit was within time 145a 

Art. 134-A — Suit by Hindu idol for 

injunction alleging transfer to defendant by 
previous mahant — Relief held was for set- 
ting aside transfer and Art. 13 4- A applied 

— Time however does not run against 

defence 752 

Art. 134. A — Grant of permanent lease 

by mahant of idol in 1909 —Decree for pos- 
session obtained by lessee — In 1935 suit by 
successor of mahant in the name of idol for 
permanent injunction restraining lessee 
from dispossessing him — Suit held was to 
set aside transfer in 1909 and was govern- 
ed by Art. 134-A — Initial onus of proving \ 
that suit was within time was on plaintiff J» 

Plaintiff would be entitled to injunction | 
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prayed for on setting aside transfer in 1909 

470 

'Art. 142 — Parties to suit co. sharers — 

Plaintiff alleging that he was in possession 
of certain property and was dispossessed by 
defendants — Case is governed by Art. 142 
— Plaintiff must prove possession within 
12 years — Mere fact that defendants are 
co-sharers makes no difference when plain- 
tiff himself alleges that he is in possession 
of separate property — Plaintiff cannot be 
held to be in constructive possession of pro- 
perty 241 

Art. 181— Decree for possession by M 

against R — In taking possession M obstruc- 
ted by D who had been in possession as 
result of decision of trial Court in suit be- 
tween B and R — M’s application under 
0. 21, E. 97 dismissed —Meanwhile appeal 
by R against decision of trial Court in suit 
between him and B — High Court holding 
R to be lawful owner — Appeal by B to 
Privy Council — Application for execution 
by M more than three years after decision 
of High Court held barred under Art. 181 

695 

Arts. 181 and 182— Decree for posses. 

sion — Execution stayed pending appeal on 
furnishing of seourity for mesne profits — 
Appeal dismissed — Execution against surety 
held governed by Article 182 and not by 
Art. 181 590a 

'Arts. 181, 182 — Art. 181 applies to 
application for restitution under S. 144, 
Civil P. C., and not Art. 182 4566 

Arts. 182 and 183 — District Judge by 
virtue of S. 164, Companies Act, does not 
for purpose of Art. 183 become High Court 
Art. 182 and not Art. 183 applies to his 
order 368a 

Art. 182— Step-in-aid — Application for 
payment of money realized in execution is 
not step-in- aid 138 

* *Mahomedan Law — Apostasy — Declara- 
tion attended with volition to which 
declarer adheres and in which he persists 
is sufficient Motive of declarer is immate- 
rial and Court is barred from making fur- 
ther enquiries 4826 

“ Dower Seasonable amount — Ques- 
tion is one of custom — Custom must be 
pleaded and proved — Point of custom can- 
not be raised in appeal for first time 4316 

~~~ Marriage-Option of puberty — Sunni 
sect Option is retained until knowledge 
of marriage is known to girl- Once option 
is exeroised, marriage in cancelled from 


Mahomedan Law 

date if took place and not. when option is 
exercised 719 

Marriage — Apostasy ipso facto effects 

cancellation of marriage 4S2a 

Waqf — Person declaring certain pro- 
perty to be waqf and appointing permanent 
mutwalli, subsequently surrendering his 
right of management in favour of body 
called Jamiat — He is not empowered to 
cancel arrangement so made by executing 
document to that effect 869 d 

Wakf — Plots of land described in 

revenue records as graveyard and from 
very early time in existence as kabaristan 
— Land is presumed to be wakf — Fact that 
no objection had been taken to original 
owner’s taking reeds from graveyard will 
not alter nature of wakf 246a. 

Wakf — Definite area of land dedicated 

for use as graveyard —Presumption 2466 

** Wakf — Adverse possession of mos- 

que by non-Muslim — It loses its sacred 
character (Per Full Bench', Din Mahom- 
mad J. dissenting) (FB) 369c 

* * Wakf — Mosque adversely possessed 

by non-Muslims— All rights of Muslims are 
lost — Eefusal to allow them to pray is not 
continuing wrong (Per Full Bench ; Din 
Mohammad J., dissenting) (FB) 369e 

Wakf— Eight to use mosque is indivi- 
dual right— Suit by beneficiary to exercise 
right of devotion is not representative suit 
(Per Din Mahommad J.) (FB) 369(7 

^Maintenance — Decree for — Widow 
starting earning after decree — Decree cannot 
be reduced 344 

Malicious Prosecution— Wrongful attach- 
ment— Damages — Suit for— Suit for reco- 
very of damages for wrongful attachment 
of property — Plaintiff is not entitled to 
costs incurred by him as objector or to 
damages for personal worry — Claim for 
damages for personal worry is too vague 
except if considered to be based on slander 
of title — In that case plaintiff must prove 
actual damage If no actual damages are 
proved, plaintiff is entitled only to nominal 
damages 334 

Minor — Suit compromised by guardian 
ad litem Court holding compromise as not 
binding on minors— Suit should be revived 
from stage where it was compromised 

709c 

Decree against unrepresented minor — 
Decree is nullity — Executing Court can 
refuse to execute it 5156 



Subject Index, A. I. R. 1938 Lahore 


32 

Minor 

Representation — Minor impleaded as 

defendant with other relation — Minor held 
not validly represented 515c 

* Guardian — Defence saving valuable 

property not taken — Guardian held guilty 
of gro33 negligence 2186 

* Mortgage — Mortgagee accepting com- 
position of mortgagor's debts under deed 
cannot fall back on original deed 7695 

Document effecting change in rate of 

interest does nob require registration 481a 
Consideration — Onus of proof — Exe- 
cution proved — Acknowledgment of receipt 
of consideration by mortgagor recited — 
Purchaser of equity of redemption in auc- 
tion sale— Onus lies on him to prove want 
of consideration 463a 

Consideration — Suit for interest on 

mortgage — Consideration not denied by 
mortgagor — Purchaser of equity of redemp- 
tion in execution of decree for interest is 
estopped from pleading want of considera- 
tion for mortgage 4635 

Suit on — Prior mortgagee assigning 

his rights under mortgage decree — Assign- 
ment is invalid unless registered — Want of 
registration has nob effect of extinguishing 
rights of prior mortgagee so as to entitle 
subsequent mortgagee to claim decree free 
of mortgagee rights of prior mortgagee 

430 

Prior mortgagee — Rights of — Prior 

mortgagee purchasing property mortgaged 
to him — He must be deemed to keep mort- 
gage alive for his benefit as against sub- 
sequent mortgagee in absence of evidence 
to contrary 286a 

Equitable — Suit on — Pleadings must 

be strictly construed — Documents of title 
of moveables such as machinery cannot be 
construed as those of immovables only 
because in interval machinery had become 
immovable property by fixation 255 d 
Costs — Trying Court imposing perso- 
nal liability for costs on mortgagor — Order 
can be executed against person of mort- 
gagor without selling mortgaged property 

188a 

Anomalous — One olause in deed 

making it usufruotuary — Another clause 
providing for recovery of amount from 
mortgaged property — Mortgage is ano- 
malous 145c 

Mortgagee making sub- mortgage of 

part of mortgaged property — Suit on mort- 
gage — Sub-mortgagee unwilling to be 
joined as plaintiff —Original mortgagee can 
maintain suit 145cZ 


Mortgage 

* Usufructuary mortgage — Suit by 

mortgagor for unpaid balance of mortgage 
money or for compensation is maintainable 

— Measure of compensation is difference 

between amount stipulated to be paid and 
amount actually paid — Such suit is not for 
specific performance 21 

Motor Vehicles Act (8 of 1914), S. 2 — 
Houses situated on two sides of motor 
stand of petitioner — * City wall running 
along third side— Fourth side open looking 
towards public street — Land privately 
owned and leased out to petitioner — Deep 
city drain passing through portion leased 
— Bridge constructed to cross city drain — 
Lorries of petitioner parked over the 
bridge — Held that the place was not public 
place within the meaning of S. 2 817 

Mussalman Wakf Validating Act (6 of 
1913), S. 3 — Words “which in all other 
respects is in accordance with provisions of 
Mussalman law” — Meaning explained 

453a 

S. 3 (a) — Wakf in favour of some 
members of family or some children or 
descendants to the exclusion of others is 
valid 4535 

Mutation — Entries in jamabandi — Pre- 
sumption of correctness attaches to entries 
in jamabandi made in due course of law 

479a 

Negotiable Instruments Act (26 of 
1881), Ss. 16, 85. A and 10 — Bank issuing 
draft drawn on its branch for payment of 
certain sum to H and G and endorsed in 
blank by them — H appearing alone at 
branch and presenting draft for payment 

— Branch manager not knowing H but 

paying amount on identification by L of H 
and H guaranteeing G’s signature — Branch 
manager not taking steps to see whether 
G’s signature was genunine — Payment 
held not in due course 520 

S. 66 —Applicability — Hundi payable 
on certain day on which it is drawn — 
S. 66 does not apply — Hundi must be 
presented within reasonable time — Hundi 
drawn at Peshawar on certain day on 
which it was made payable at Bombay — 
Presentment after three days of date held 
was not unreasonable delay 183 

Opium Act (1 of 1878), S. 9 — Joint cri- 
minal possession is possible and depends 
upon evidence of each oase — Opium found 
in house occupied by three brothers living 
jointly Eldest brother alone held should 
be convicted 320 
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Partition — A decree for partition is an 
instrument of partition and as such has to 
be engrossed on stamp paper 3216 

Partnership — Suit for accounts and dis- 
solution — Interest should be from date of 
final decree and not from date of plaint 

328c 

• Dissolution — Until accounts are set- 

tled, individual partners cannot sue for 
their share of any separate part of part- 
nership assets 259 

' Rights of partners — Partnership com- 

ing into existence on date of execution of 
agreement — Suit by one partner for re- 
covery of money advanced in pursuance 
thereof Suit is not maintainable unless 
general account is asked— Fact that actual 
business did not commence is immaterial 

* « 43 

Partnership Aot (9 of 1932), S. 46 — 

Suit for accounts — Retiring partner ins- 
pecting accounts — Right to suit is not 
affected — Procedure for suit is governed 
by 0. 20, R. 15, Civil P. C. — Decree to be 
passed is same as given in Form 21, Appen- 
dix D in Civil P. C. Acceptance by partner 
of existing accounts — Accounts could how- 
ever be examined from earlier date 758 

S. 69 — Suit by firm — Plaint need 
not expressly 'note that firm is registered 
Neither defendant denying registration 
nor reference to it in evidence — Suit can- 
not be dismissed on ground that registra- 
tion was not proved 90 

" ~ S - 69 (2) Suit by unregistered firm 
is invalid Subsequent registration does 
not make such suit valid 767 

Penal Code (45 of I860), Ss. 34, 302 and 
323 Common intention— Common inten- 
tion of accused only to abuse opposite party 
““Fight ensuing on mutual exchange of 
abuse — Common intention cannot be said 
to be one to commit murder although death 
is caused during fight— Accused can be con- 
vioted under S. 323 Each participant is 
responsible only for his own acts 747 

— -S. 100-Woman being terribly beaten 
by her husband rushing to her brother for 
protection— Husband saying that he would 
continue to beat her- Brother killing him 
with hatohet in order to save his sister 
and himself from being killed— Brother 
held acted in right of self-defence 269 

\ iO4 “' 8c °P0 ~ Accused obtaining 
-° law ful Possession of land in peaceful 
possession of his oo.sharer — Possession of 
Moused only for couple of hours — Co. 
sharer trying to ejeot aocused — Co.sharer 

1988 Indexes (Lab,) — 6 


Penal Code 

and not accused has right of private defence 

60 

— S. 124. A — Exhortation to hearers to 
join Communist or Bolshevik party is not 
sedition 6296 

’ S. 124. A — Seditious slogans— Shout- 
ing objectionable slogans in a meeting such 
as destroy the dishonest Government” 
and long live bloody revolution” is sedi- 
tion within the meaning of S. 124. A: 629c 

Ss. 149 and 34 — Ss. 149 and 34 

though not identical may in some cases 
overlap 543 c 

S. 300 Sentence — Injuries not on 
any vital part Merciless beating resulting 
in death — Sentence of death is proper 

834c 

S. 300 (2) Constitutional or peculiar 
defect leading to death as a result of injuries 
not ordinarily sufficient to cause death — 
Neither presence of such defect nor its 
knowledge to accused established — Case 
held not covered by S. 300 (2) 8346 

8> 300 (3) Murder — Number of 
serious injuries — Cumulative effect being 
death -Intention to cause sufficient injuries 
as will result in death held established — 
Case held came under S. 300 (3) 834a 

Ss. 302, 307 , 149 — Prosecution evi- 
dence discussed — Evidence held to show 
sufficient amount of doubt in the case — 
Accused held entitled to benefit of doubt 

7876 

* 5. 302 Sentence Accused’s wife of 

loose character giving birth to child begot- 
ten through another man— Accused feeling 
insulted on his being congratulated by 
fellow villagers killing his wife — Lesser 
penalty held sufficient 5566 

* S. 302— Sentence— Young girl killing 
her newly born baby — Sentence of trans- 
portation for life is inappropriate 473 

Sentence — Extreme 
youth of the accused is a sufficiently strong 
reason for not passing a sentence of death 
on them 2006 

S \ 302 ~ S 0 veral injuries caused by 
accused resulting in gangrene in foot and 

leg and causing death -Accused held guilty 
of murder gj 

— -S. 304 Part 2 and S. 325 — Accused 
striking only one lathi blow on head of 
deceased, on being struck with hookey stick 
y latter Intention of accused merely 
appearing to give ordinary beating to 
deceased Offence does not fall under Sec. 
oU£, Bart 2 but only under S. 325 llAd 
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Penal Code 

S. 304 , Part 2 — Accused’s father 

■when digging channel objected by deceased 
— Objection resulting in altercation between 
them — Accused taking iron rod with which 
channel was being dug and striking with 
it on head of deceased thereby killing him 
— Accused held could be convicted under 
S. 304 — Sentence of five years held too 
severe 618 

S. 36G — Evidence of girl abducted 

must be taken with great caution 474a 

S. 566’ — Young man abducting girl of 

marriageable age — Natural presumption is 
that he abducted her with intention of 
having sexual intercourse with her either 
forcibly or with her consent after seduo. 
tion or after marrying her — If any other 
intention is alleged to exist, burden is on 
accused to prove it 4746 

S. 366. A — Mere fact that accused tried 

to sell girl for immoral purposes is not 
sufficient to establish offence under Sec. 
tion 366-A 684 

S. 403 — Proof of reoeipt of money and 

mere failure to account not sufficient — 
Proof of conversion to his use is necessary 

634a. 

Ss. 415 , 419— P's wife applying to 

Sub-Registrar that one R had sold his 
house to her and was refusing to have sale 
deed registered and praying for compulsory 
registration — P having knowledge of fact 
that R was dead previous to application — 
Sub-Registrar issuing notice to R — P 
pointing out third person to process server 
as R and trying to get him falsely served 
— P charged and convicted under S. 419 — 
Charge not making clear as to by virtue of 
whioh consequences referred to in S. 415, 
P was liable of offence of cheating — Held 
that the offence under S. 419 was made out 
— That charge was defective — That defect 
in charge was material irregularity which 
could not be cured by Sec. 225, Criminal 
Procedure Code 828a 

** S. 441 — Entry at night in com. 

plainant’s house to have intercourse with 
complainant’s sui juris daughter by invita- 
tion— Case does not fall under S. 441 (Per 
Full Bench): 17 P R 1908 Cr, OVER. 
RULED (FB) 5346 

* S. 441 — Person one night passing 

stealthily through court-yard of one house 
to commit adultery in another adjoining 
house — He is guilty of trespass in respect 
of former house not under second alterna- 
tive of S. 441 but under first alternative 

(FB) 514 


Penal Code 

S. 448 — Person entering another’s 

house in his absence in assertion of his 
own right — Intention to annoy can be pre- 
sumed 848 

S. 457 — Mere recovery of complain- 
ant’s shirt from accused person is not suffi- 
cient for conviction under S. 457 252a 

Pleadings — Amendment — High Court 
will not interfere with discretion of trial 
Court unless discretion is exercised arbi- 
trarily 270c 

*Police Act (5 of 1861) , Ss. 30 and 32 — 
Licence given to take out procession — Pro- 
cession led by accused not licensees — 
Magistrate ordering procession to move- 
faster while passing mosque — Order deli- 
berately disobeyed by accused and riot 
taking place as a result — Accused charged 
under S. 32 with refusing to obey order 
passed by competent authority — Convic- 
tion held to be proper — Every proces- 
sionist held to be governed by license: 425 
Possession — Possession is tantamount to 
notice of claim or interest of person in 
possession — Enquiry into title of person in 
possession — Factum of possession proved 
— Notice must be assumed 39a 

* Person in possession under one title 

— Subsequent acquisition of another title 
by unregistered document whioh however 
requires registration — Subsequent acquisi- 
tion of title by another person by regis- 
tered document — Possession of prior 
person is notice to subsequent acquirer — 
Postponement of title 396 

Power of Attorney — Construction — 
Power of attorney executed by A in favour 
of B entrusting management of A’s pro- 
perty with B — Power of sale also men- 
tioned — Power of sale held must be 
exercised only if it was necessary for pur- 
pose of management 351 

Construction — Power of attorney 

must be strictly construed — Word “etc” 
used in such power must be construed as 
ejusdem generis with rest of document — 
Power to carry on proceedings in “Court, 
etc.” — Dooument cannot be construed as 
conferring power to present documents 
before Sub-Registrar or Registrar 255a 

Power granted to conduct litigation — 

Power making principal accept all aots 
done by agent — Agent cannot execute pro- 
note for his principal 41c 

Practice — Abandonment of objection — 
Argument not convincing — It does not 
mean that point is abandoned 8096 
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Practice 

Adjournment — Process fee paid late 

but summons returned with report that 
witness could not be found — Witness im- 
portant one — Refusal to adjourn case for 
producing such witness is not justified 

448c 

Appeal — Failure by party to appeal — 

Decision holds good for what it is worth — 
Party not appealing is not debarred from 
haying recourse to other modes of relief 
available to it t 129c 

Judgment — ‘Proof’ — Court should 

avoid use of word ‘proof’ in interlocutory 
order — Fact cannot be said to be proved 
until final adjudication 7066 

Judicial notice — Corresponding dates 

of Indian and Gregorian calendars not 
correct— Court can take judicial notice 

558c 

Relief — Plaintiff should state all facts 

constituting cause of action — On failure to 
establish them, suit should be dismissed — 
It should not be decreed on proof of 
different sot of facts which defendant had 
no opportunity to controvert (SB) 296a 

Relief — Suit for compensation on 

express agreement — No relief under S. 70, 
Contract Act, asked— Court cannot decree 
suit on principles of S. 70 71 

Pre emption — Equities are not involved — 
Subordinate Court exercising its powers in 
legitimate manner — Court of Appeal would 
ordinarily not interfere 6065 

Sale of land by B to 5 — Suit by D 
for pre-emption — Only three days before 
suit, land sold. by S to M, the son of B, on 
notice of pre-emption — M being a student 
and admittedly having no means of his 
own— Sale by S to M held benami 510 

~ Suit for — Market value of property 
different from that alleged in plaint — 
Court must call plaintiff to pay proper 
court. fee before trial of suit — It is impro- 
per for Court to decide question of court- 
fees at end of suit and incorporate order in 
decree — Plaintiff, being misled by wrong 
procedure of Court, filing appeal on same 
court-fees Appellate Court should exer- 
cise its discretion in favour of extending 
time 311a 

Forum of appeal — Forum of appeal 
depends upon finding as to market value of 
property involved 3115 

] Hindu joint family — Word ‘co. sharer’ 
is not proper 2735 

— “ Waiver of right by karta of joint 
Hindu family— Effeot stated 273c 


Pre-emption 

Prior to suit original vendee trans- 
ferring property to person having right 
equal to that of pre.emptor — Pre-emptor 
cannot oust him — Principle applies even 
where sale by original vendee has not taken 
place in exercise of pre-emptive right of 
subsequent vendee 242a 

Suit for — In order to succeed, pre- 

emptor must have superior right even at 
stage of suit and decree 2125 

Principal and Agent — Agent of match 
factory entering into contract with third 
person to promote sale of matches — Latter 
required to pay for goods before ho was 
allowed to sell them— Profits of sale to go 
to him — Latter held not agent of former 
but only favoured buyer 814 

Suit by principal for rendition of 

accounts — Decree can be passed in favour 
of agent 723 

Relationship — Suit for accounts — 

Firm A ordering certain machinery from 
firm 71 according to its specifications — 
Firm B supplying some machinery with 
prices fixed but rest subject to fluctuations 
of prices and its commission on actual 
prices — Firm A selling all machinery to 
company G with all rights under contract 
with firm B — Firm B informed accordingly 
— Subsequent changes in constitution of 
firm B held did not affect its liability to G 

2775 

Power to execute pro. note — Principal 
not doing business involving execution of 
bill of exchange — Agent has no authority 
to execute pro-note 415 

'Provincial Insolvency Act (5 of 1020), 
S. 4 S. 4 comes into play only after 
adjudication as insolvent — Decision in sum- 
mary inquiry under Sec. 24 as to whether 
debtor is entitled to present petition for 
adjudication is not covered by S. 4 and does 
not operate as res judicata 4905 

Ss. 4 and 53— Powers of Insolvency 

Court — Transfer by insolvent more than 
two years before his adjudication — Trans, 
fer can be set aside under S. 4 and not 
under S. 53 — Insolvency Court can deal 
with question according to principles whioh 
govern a suit for avoidance of transfer 
under ordinary law 73a 

S. 4 (2) Execution of decree — 
Decree debt declared to be fictitious by 
Insolvency Court — Decree becomes non- 
existent Decree cannot be executed — 
Insolvency decisions are binding on parties 
for all purposes even after proceedings are 

dismissed 118 
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Provincial Insolvency Act 

S. 6 (e) — Execution sale when com- 
plete stated — Act of insolvency occurs when 
property is sold and not when sale is con- 
firmed 819 

S. 24 — lb is not proper to go into 

question whether debts mentioned are real 
— Mere fact that some of the debts men- 
tioned are fictitious would not justify order 
of dismissal of debtor’s petition 490a 


S. 28 — Creditor seeking relief against 

debtor by way of suit for realization of his 
debt — Leave to sue is necessary before suit 
can be instituted (Obiter) 856 b 

* S. 44 (2) — Creditor holding mort- 

gage decree against insolvent realising his 
security before order of discharge but not 
proving balance personally due after valu- 
ing security — Order of discharge releases 
insolvent from personal liability under 
mortgage 217 

^Provincial Small Cause Courts Act (9 of 
1887), S. 17 (l) (as amended by Act 9 of 
1935) — Scope — Applicant must deposit full 
decretal amount at time of presenting ap- 
plication if he has not made previous appli- 
cation for security — Court cannot extend 
time for making deposit or for furnishing 
security 18 

Art. 4 Suit for price of fruits re- 
moved from trees is not covered by Art. 4 

7596 

Art. 31 Suit for mesne profits even 
though for sum ascertained is excepted 

219a 

Art. 31 Sums received on basis of 
sale Sale set aside — Sum is wrongfully 
received within Art. 31 2196 


Art. 35 (H) — Property removed in 
assertion of right — Offence under Sec. 378, 
I. P. C., is not committed — Suit for re- 
covery of price does not come under Art. 35 
(i0 759a 

Public Gambling Act (3 of 1867), S. 4 — 
Essentials for conviction— It is crime to be 
found in place where gambling is going on 
No offence to gamble in public place till 
found gambling 6316 


Punjab Alienation of Land Act (13 of 

1900), S. 2 (3) Land” — Scope of defini- 
tion 354 

o. 2 ( 3) Scope Land assessed to 

revenue is not necessarily 'land’ 353a 


S. 2 (3) Onus of proving property in 
dispute to be ‘land’ under S. 2 (3) is on 
judgment-debtor 3536 

S. 4 — Groups in Act are territorial — 
Person who is notified agriculturist in one 


Punjab Alienation of Land Act 

District need not necessarily be agricul- 
turist in another District 784 

S. 14 — Permanent alienation of agri- 
cultural land in favour of non-agriculturisb 
— Sanction refused by Deputy Commis- 
sioner — • Alienee cannot resile from trans- 
action — Transaction not being void, S. 65, 
Contraot Act, does not apply — Alienee can- 
not claim refund of money paid under 
alienation 820 

Punjab Colonization of Government 
Lands Act (5 of 1912), Ss. 3 and 19- 
Collector of District’ held did not include 
Settlement Officer having powers of Col- 
lector 244a 

*$. 18 — Words used in S. 18 are similar 

to those used in S. 60, Civil P. C. — Lands 
though not liable to be attached and sold, 
receiver can be appointed in fit case to 
liquidate decree from profits of lands: 458 

S. 19 — A and B contracting that A 

should bid at auction for both A and B and 
that land so purchased should be treated as 
joint — A obtaining land and recorded as 
tenant — Suit by B to enforce his title — B 
becomes tenant when land was purchased 
and objections under S. 19 held not main- 
tainable 721a 

S. 21 (a)—B who had acquired occu- 
pancy tenancy succeeded by F — F dying 
without heirs prescribed by S. 59, Tenancy 
Act — M, mother of F , L, grandmother of 
F, widow of B, and K, step-mother of F t 
mutated as persons originally entitled to 
tenancy — M remarrying and her share 
mutated equally between K and L — Death 
of K — Collaterals of B claiming to bo 
entitled to succeed to K's share — Collector 
following decision of Commissioner pur- 
porting to sell proprietary rights to collate- 
rals Decision of Commissioner reversed 
Proprietary rights acquired by L— Suit 
by collaterals that they were heirs of K — 

8. 21 (a) held did not apply — Invalid sale 
could not be ground for supporting collate- 
ral’s claim to oust person in possession 

877 

S. 21 (a) — Occupancy rights conferred 
on widow in land originally held by lier 
husband as tahud khawahi tenant — Widow 
should be treated as person to whom ten- 
ancy was first allotted and succession is 
governed by S. 21 (a) — Fact that her hus- 
band was original lessee cannot be treated 
as tantamount to his having rendered 
service within the meaning of S. 21 (a)— 
Nomination should therefore be made only 
from issue of widow 842a 
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Punjab Courts Act (6 of 1918), S. 41 — 
Order granting certificate — Clerical error 
— Appeal cannot be excluded 849a 

S. 41 — Interpretation of clause in 

village statement of custom involves deci- 
sion as to validity of custom — Certificate is 
necessary to re- agitate this question in 
Becond appeal 5246 

S. 41 (1) and (3) — Natural meaning 

of, explained 336 

S. 41 (3) —Appellant raising point 

that lower Appellate Court omitted to de- 
termine point that reversioner has no right 
to succeed to property of deceased in pre- 
sence of his daughter and her son accord- 
ing to Hindu law — Appeal does not fall 
within S. 41 (3) 824 

S. 41 (3) — Question of custom not 

arising — Mere grant of certificate does not 
confer jurisdiction on High Court 

(FB) 2996 

S. 41 (3) — First appeal to District 

Judge involving question of existence or 
validity of custom — District Judge giving 
finding that custom is valid and existing — 
Such finding cannot be interfered with in 
second appeal without necessary certificate 
under S. 41(3) 191a 

* S. 41(3) — Interpretation of clause 

in statement of custom would involve de- 
cision regarding validity or existence of 
custom — Certificate is necessary (Obiter) 

« . 33a 

Punjab Debtors’ Protection Act (2 of 

1036), S. 4 — Decree amount made charge 
on property by decree — S. 4 does not apply 
to execution of decree 433 

Punjab Excise Act (1 of 1914), S. 61 (2) 

(a), M owning duly licensed shop for sale 
of liquor at G His son li keeping ordinary 
grocer s shop at D , 12 miles away from G 
—11 ordering liquor from R to be delivered 
to him at H's shop at D — Liquor brought 
from M’s shop at G and delivered to II in 
R s shop at D M present at the time of 
delivery of liquor and payment made to 
him — R held merely acting as against of U 
for purchase of liquor from M at G — There 
was no sale of liquor in D but at G and 
hence no offence under Section 61 was 
committed by M 529 

Punjab Land Revenue Act (17 of 1887), 
m Mortgagee is not owner of land 
and hence cannot claim partition 615 
.. 117 (l) Suit for declaration of 

title by J No application for partition to 
revenue authorities No direction by reve- 
nue authorities to bring civil suit — Previ- 


Punjab Land Revenue Act 

ous admission by J that land in suit was - 
already partitioned — Even then suit was 
maintainable under S. 117 (l)and principle 
of estoppel did not apply 202 

Punjab Laws Act (4 of 1872), S. 5— Per- 
son asserting that he is ruled by custom — 
Burden lies on him to prove that he is so 
governed — There is no presumption in 
favour of custom 166a 

Punjab Limitation (Custom) Act (1 of 
1920), Art. I — Suit attacking will — Limi- 
tation cannot bo avoided by cloverly worded 
plaint 158a 

Punjab Motor Vehicles Rules, R. 23 — 
Maximum load has not been providod for 
private lorries — Owner of private lorry 
carrying load heavier than its carrying 
capacity cannot be convicted under It. 23 

691a 

Punjab Municipal Account Code -Person 
holding substantive appointment is entitled 
to provident fund even though appointed 
on probation 282cZ 

Punjab Municipal Act (3 of 1911), S. 3 
(13) ( a), Proviso — Site in use of residents 
of looality as open space or common court- 
yard — Members of public passing through 
it without hindrance by owner — Site is 
‘street’ — Proviso to S. 3 (13) (a) does not 
apply 619a 

S. 41 — The word "unfit” in S. 41 does 
not refer to the absence of professional 
qualifications 2826 

*5. 41 Executive Officer or President 
of Committee cannot arrogate powers to 
remove municipal employee to themselves 

282c 

~S. 81 — Proprietors of flour mill send- 
ing bags of flour through municipal termi- 
nal post with their servant M — M paying 
less terminal tax by misrepresenting weight 
of bags Fraud discovered — Municipal 
Committee claiming deficiency in tax from 
proprietors and on their refusal, applying 
under S. 81 for recovery of money due by 
attachment and sale of property — Magis- 
trate issuing warrant of attachment — Claim 
held to be intra vires of Municipal Com. 
mittee — Magistrate’s function held to be 
ministerial only 627 

S. 81 (as amended in 1933) — Scope- 
Mere use of word "rent” will not of neces- 
sity make that sum recoverable under 
S. 81 unless claimable by committee under 
Act” 29 

. There must be definite find- 

ing as to the date on which unauthorized 
structure had been completed 613 
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Punjab Municipal Works Rules (1925), 
B. 11 — “ Professional standing” prior to 
obtaining decree from University is possible 

282a 

Punjab Pre-emption Actfl of 1913), S. 3 
(3) — Government notification declaring 
certain place as town — No implication that 
custom of pre-emption prevails in that 
town 645 

S. 15 (b) — S. 15 (b) confers right of 

pre emption upon whole line of heirs of 
vendor and not merely on nearest heir at 
the time of sale — Priority of right is to be 
determined according to order of succes- 
sion 946a. 

S. 15 (b) — Whether legatees under 

will are heirs during lifetime of testator 

(Quare) 6465 

S. 16 ( Sixthly ) — Waiver — Contract 

with third party not in existence — Pro- 
perty offered for sale but declined by pre- 
emptor amounts to waiver 273a 

S. 22 (1) ( 5 ) — Security bond becom- 
ing void — Fresh bond should be asked for 
and not cash 452 

S. 22 (5) (b) — Time onoe fixed can- 
not be extended 606a 

Punjab Redemption of Mortgages Act 
(2 of 1913), Ss. 10, 12 — Application for 
redemption dismissed by Collector on the 
ground that it was improper dispute be- 
tween parties in summary proceedings — 
Suit for redemption subsequently filed by 
applicant is not one to set aside order of 
Government officer within the meaning of 
Art. 14, Limitation Act — Art. 14 does not 
apply— Suit although instituted more than 
one year from date of Collector's order is 
not barred 512 

* S. 12— Order of dismissal as contem- 

plated in Sec. 12 — Suit must be brought 
within one year : 40 P L B 245= A I B 
1938 Lah 512, BEVEBSED 638a 

S. 12 — Disposal of petition without 

touching merits is contemplated by the 
Act 6385 

12 — Order against party under 

Ss. 6 to 11 — He is person aggrieved 638<£ 
Punjab Regulation of Accounts Act (1 
of 1930), S. 2 (9) — Money-lender is not 

trader 322 

Punjab Relief of Indebtedness Act (7 of 

1934), S. 21 Civil Court can take cogniz- 
ance of plea of lack of jurisdiction in Board 
to pass an order (Obiter) 685a 

* 5. 21 — Provisions prohibiting Civil 

Court’s jurisdiction should be strictly con- 
strued — Application under S. 9 — Suit by 
creditor for declaration that claims by al- 


Punjab Relief of Indebtedness Act 

leged creditors of judgment-debtor are ficti- 
tious and for injunction prohibiting these 
creditors from recovering their claims be- 
fore Board — Jurisdiction of Civil Court to 
entertain such suit is neither expressly 
barred by S. 21 nor impliedly barred under 
provisions of the Act 14 

S. 22 — Board constituted under Act 

starting proceedings for contempt of Court 
against party appearing before it and 
fining him — Order of Board is open to 
revision .3665 

S. 25— Application to Conciliation 

Board for settlement of debts — Court iu 
which proceeding in respect of such debts 
is pending cannot refuse to stay it, holding 
that debt exceeds pecuniary jurisdiction of 
Conciliation Board 702 

S. 25 — Insolvency Court is Civil 

Court — Application to Board — Insolvency 
proceedings respecting same debt Insol- 
vency Court is bound to stay proceedings 

195 


S. 26 — Competency of application can 

only be decided when it comes before 
Board — Competency or otherwise of appli- 
cation does not affect question of extension 
of time 780 

S. 34 — Burden of proof — Burden lies 

upon decree-holder to prove circumstances 
which would bring judgment-debtor under 
S. 34 — Onus then shifts to judgment- 
debtor to give valid reasons for not paying 
amount — Issue of warrant of arrest with- 
out allowing opportunity to judgment-deb- 
tor to give his reasons for non-payment is 
illegal 211 

S. 36 — Limitation for having adjust- 
ment certified ‘expiring before Act coming 
into force — Executing Court can still give 
effect to such adjustment 602a 

S. 36 — S. 36 has retrospective effect 

— Question of payment out of Court raised 
by judgment- debtor before passing of Aot 
but pending till passing of Act — Court 
must decide question 1265 

Punjab Sikh Gurdwaras Aot (8 of 1926), 
S. 2 (a ) — Followers of Baba Ram Rai 
are not Sikhs 765 

S. 2 (ivl — Office-holder and minister 

— Difference between, explained — Control 
denoting domination or command is essen- 
tial to constitute minister 734a 

Ss. 3 (1) and (3), 5 (l), 31, 36 and 

37 — B taking equitable mortgage from S 
and obtaining decree on it — Mortgaged 
property claimed under S. 3 (1) by Shro- 
mani Parbandhak Committee — Counter- 
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Punjab Sikh Gurdffaras Act 
claim made under Sec. 5 (l) by S 
reference made by either to mortgage in 
favour of B — Property declared by Sikh 
Gurdwara Tribunal to beloDg to Darbar 
Saheb, Amritsar, and decree passed accor- 
dingly — B taking out execution of its de- 
cree — Committee of management, Darbar 
Saheb, applying for stay of execution rely- 
ing on Sec. 37 — Execution stayed — B 
instituting suit against S, Shromani Par- 
bandhak Committee, and Committee of 
Management for setting aside decree by 
tribunal— B's suit decreed— B again start- 
ing execution proceedings — Suit by commit- 
tee for declaration that decree in favour 
of B was without jurisdiction — Suit held 
maintainable — Court decreeing B's suit 
held to have no jurisdiction to try it and 
deoree in favour of B held to bo ultra vires 
and of no effect 129a 

S. 5 — Petition under — O. 1, Rule 8, 

Civil P. C. is not applicable (Per Full 

Bench ) (FB) 3691c 

S. 5 — Tribunal cannot declare pro- 
perty to be Sikh Gurdwara ( Per Din 

Mohammad J.) (FB) 369r 

S. 15 — S. 15 does not absolve tri- 
bunal from following procedure under O. 1, 
Rule 8, Civil P. C. (Per Din Mohammad 
J.) (FB) 369 p 

S. 25. A — Scope — S. 25-A is only ena- 
bling Seotion — It does not exclude jurisdic- 
tion of ordinary Courts — Party declared 
owner of certain property by Tribunal can 
sue for possession of such property in ordi. 
nary Civil Court 85 

S. 29 — S. G. P. Committee — Unau- 
thorized jurisdiction if exercised can be 
ignored and is subject to control of Courts 

7346 

S. 30 f ii ) — Claim in representative 
oapacity — Finding of tribunal that Maho- 
medans in general have no right, S. 30 (ii) 
has no application ( Per Full Bench ) 

(FB) 369m 

" *5. 32 Seotion does not cover suits 

instituted long after time when petition 
could bo made has expired ( Per Din 
Mohammad J.) (FB) 369s 

S. 142— Member of Gurdwara acquit- 
ted of oharge of negligence — Costs should 
be awarded 272a 

142 Acts done in due course of 
business Negligence of agents — Member 
cannot bo warned 2726 

Punjab Tenancy Act (16 of 1887), Ss. 5, 
7 and 77 (3) (d ) — Occupanoy rights of 
judgment.debtor sought to be attached and 


Punjab Tenancy Act 

sold — Civil Court has jurisdiction to decide 
whether rights fall under S. 5 or Ss. 6 and 
7 — Suit is not one under S. 77 (3) (d): 6776 

S. 5 (1) (a) — Daughter or sister of 

last male holder cannot acquire occupancy 
right 575 

Ss. 45, 50 and 50. A — Tenant ejected 

under S. 45 — Suit by him for possession on 
ground of title by adverse possession is 
cognizable by Revenue Court and not by 
Civil Court 82 

Ss. 53 to 59 — Intention is to protect 

landlord 6756 

* Ss. 57 and 59 — Occupancy Tenancy 

— Period for redemption expiring — Mort- 
gagee acquiring occupancy rights — Mort- 
gagor losing his rights under Sec. 59 — 
Mortgagee’s rights are not retained : 40 
P L It 240= A I It 1938 Lah 488 , 
REVERSED 675 a 

S. 59 — Ocoupancy right jointly ac- 
quired by several persons — Tenancy does 
not revert to landlord until extinction of 
all descendants 611 

S. 59 (c) Word "occupied” — Mean, 
ing Mere mention of name of co-sharer 
as oo-owner in shamilatdeh does not denote 
occupation of such co-owner 435 

Receiver — Appointment of — Execution of 
decree against son on death of father — 
Court directing receiver to take possession 
of property in hands of son — Property 
situated in State — According to law of 
State son not shown to be not so liable — 
Order directing appointment of receiver is 
not ultra vires Court in such case should 
direct son to hand over property to receiver 

93 

Registration — Contract — Agreement to 
divide property if successful in obtaining it j 
need not be registered 7216 

Unregistered contract — Part perform- 
ance carried out — It is admissible in evi- 
dence for purposes of Sec. 53-A, T. P. Act 

721c 

Wrong entry — Document intended 
and ordered to be registered as partnership 
deed entered by mistake in wrong register 
Document is validly registered as part- 
nership deed 255c 

Registration Act (id of 1908), S. 17— In 
Punjab, report made to subordinate land 
revenue oflicer relating to changes in land 
revenue record does not operate to create 
title 7606 

5. 17— Mortgage of whole property — 
Subsequent recognition of absence of any 
interest created by original deed in parti- 
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Registration Act 

cular portion of property does not require 
registration 4816 

S. 17 (l) (c) — Receipt recording 

receipt of consideration on mortgage — 
Registration under S. 17 (l) (c) is necessary 

497a 

S. 17 ( 2 ), CL (vi) — Compromise be- 
tween parties to suit embodied in petition 
presented to Court — Court passing order 
recording compromise and also passing 
decree on basis of compromise — Compro- 
mise does not require registration — It can 
be proved by petition embodying terms 

thereof 737a 

S. 17 ( 2 ) (vi) — Agreement recorded 

by Debt Conciliation Board relating to 
lease for period of 12 years — Agreement 
even if regarded as decree requires registra- 
tion if it includes properties of persons not 
applicants before Board 6856 

S. 17 (2) (xi) — Purchaser out of 

money left with him by vendor redeeming 
mortgage — Receipt reciting extinction of 
mortgage is admissible in evidence and can 
be raised by purchaser as attack in his suit 
to enforce contract and as defence in mort- 
gagee’s suit 485 

Ss. 34 and 75 (2) — Presentation 

under S. 75 (2) does not take the place of 
presentation under 8. 34 as procedure fol- 
lowed under each is different (Obiter): 255 b 

S. 49 — Collateral purpose — Mortgage 

for amount exceeding Rs. 100 — Unregis- 
tered receipt evidencing payment of consi- 
deration is inadmissible in evidence as 
receipt for refund of consideration money 
as it is not collateral purpose — Receipt 
embodying terms of mortgage is however 
admissible in evidence to support claim for 
refund of consideration if mortgage implies 
personal liability 4976 

* S. 73 — Application under S. 73 by 

agent — For Registrar to have jurisdiction 
to order registration, agent must have been 
authorized under Ss. 32 and 33 763 

Religious Endowment— Juristic person — 
The position of a juristic person is not that 
of a minor and it is doubtful whether a suit 
instituted by a next friend is properly 
instituted (Per Full Bench ) (FB) 369/ 
Res Judicata Finding in favour of pro 
forma defendant is not res judicata in sub- 
sequent suit 842c 

Suit by reversioner binds entire body 
of reversioners 571a 

Rule of — Application not to be influ- 
enced by technical considerations — Reason 
for this rule explained — Res judicata be- 


I. R. 1938 Lahore 
Res Judicata 

tween co- plaintiffs — Decision arrived at by 
united efforts of all plaintiffs— Full contest 
by defendant — Decision binds all co-plain- 
tiffs for ever 571$ 

Litigating under same title — Former 

suit by A against trustees of temple that 
certain property attached to temple belong- 
ed to him — Defendants claiming title to 
property in temple — Suit finally decreed in 
favour of A — Subsequent suit by worship- 
pers of temple against A’s heirs claiming 
same property as belonging to temple held 
barred by res judicata — Plaintiffs, pleading 
decision in former suit was obtained 
collusively, must prove it 499 

Constructive— House sold in execution 

of decree against certain members of family 
— Suit by another member challenging sale 
on ground that house, on partition of joint 
family, belonged to him — Suit dismissed — 
Subsequent suit challenging sale on ground 
that debts in connexion with which decree 
was obtained were incurred for illegal pur- 
pose is barred by res judicata 443 

* Suit tried and decided according to 

procedure then prevalent — Subsequent suit 
is barred even if procedure has been changed 
subsequently (Per Full Bench): (FB) 369i 

Co-defendants — Suit by K for his 

share against J and X — J ex parte — Suit 
decided in K's favour with reliance on 
particular pedigree table — / in possession 
of property— Application by X for shares, 
relying on another pedigree table — Suit by 
J against X for declaration that X was 
entitled to shares only under table relied 
on in K's suit — As J was absent in K’s 
suit, and as point was not necessary be- 
tween J and X, K’s suit did not operate as 
res judicata 2276 

Question of plaintiff's title raised in 

appeal but suit dismissed entirely on other 
ground — Question of title cannot become 
res judicata in subsequent suit 179 

Constructive — Former suit as exclu- 
sive owner against persons in wrongful 
possession — On dismissal of such suit sub- 
sequent suit as cosharer for accounts — 
Subsequent suit held not barred by Expl. 4 
to S. 11, Civil P. C. 139e 

* Suit by A against B — Another suit 

by B against A — Suits consolidated and 
tried together — A’s suit dismissed but B’s 
suit deoreed — Appeal by A against decree 
in B’s case only — Unappealed decree does 
not operate as res judicata 114a 
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Revision — Court having jurisdiction — 
Decision whether right or wrong is no 
ground for interference 827a 

Case decided — An order by Court 

holding the suit of a plaintiff time- barred 
in respect of certain reliefs claimed by him 
is a ‘case decided’ to that extent 507 

“No revision lies from interlocutory 
orders — Powers are limited by S. 224 (2), 
Government of India Act, 1935 442 

Competency — No revision lie3 from 

order of Court calling upon plaintiff to 
make good deficiency in court-fee3 either 
under Civil P. C., S. 115 or Government of 
India Act (1935), S. 224 80 

Riwaj-i.am — Scope — Entries — Eviden- 
tiary value— Customary law silent on a 
certain point — Local riwaj-i.am can be 
accepted — As the entries are public docu- 
ments, these entries can bo used as evidence 
of the existence of a custom, whether 
instances exist or not 8496 

Entries in, are presumed to be correct 

4476 

Sale — Postponement of delivery until pay- 
ment of entire price— Passing of property 
is not stayed per so — Vendor selling 
ascertained goods— Condition to keep goods 
looked with vendor until payment of price 
— On default, goods to be re- sold after 
notice to vendee — Property in goods hold 
passed to vendee Suit to recover price 
hold also maintainable under See. 55 (2), 
Sale of Goods Act 30 

Second Appeal — Question of fact — 
Whether a statutory presumption was 
rebutted by the rest of the evidence or not 
is a question of fact 445a 

Erroneous finding of fact is no ground 
for Becond appeal — Question whether 
statutory presumption is rebutted by rest 
of evidenoe is question of fact 3576 

Finding of faot Question whether 
execution of document is genuine — Lower 
Court not impressed with mere presence of 
thumb-marks of executant but relying on 
other strong evidence in coming to conclu- 
sion that execution was genuine — His 

ueoiaion cannot be interfered with in second 
appeal 367c 

Finding of faot — Concurrent finding 

cannot be disturbed 218a 

Finding of fact based upon consider- 
ation of evidence on record-Finding can- 
not be interfered with in second appeal: 1916 

arrivfn P , Pel f lat ° 0rrin6 in Iaw in 

arnving at conclusion upon facts— Finding 

can bo interfered with 1 ro 

1988 Indexes (Lah.) 0 & 7 


Second Appeal 

Interpretation of facts found by lower 
Court can be dealt with in seoond appeal 

180a 

Question of law 


Question of law 

ft A 


AH, »» U1 1<AW 

requiring complete re. trial for its decision 
cannot be allowed to be raised 128 

Specific Relief Act (1 of 1877), S. 42- 
Person in joint possession with defendants 
of properties attached to khankah — Suit 
for declaration that ho was gaddi nashin 
and entitled to exclusive possession — Suit 
is incompetent without consequential relief 
for ejectment or injunction 616 

~ 5. 42 —Declaratory suit— A in execu- 

tion against B trying to attach C's property 
As attempts failing twice — Suit by G 
against A for declaration of his rights to his 
property held maintainable 574 

S. 42 Mosque in possession of 
non.Muslims— Suit on behalf of Muslim 
community —Relief of possession of mosque 
open to it though not to individuals — Suit 
for mere declaration and injunction is 
not maintainable (Per Full Bench, Din 
Mohammad J. Dissenting^ (FB) 369# 

S. 42^ Proviso Suit for declaration 
against registered body managing mosque 
for declaration that plaintiff is mutawalli 
and is entitled to manage mosque — Plain- 
tiff admittedly out of possession — Suit 
for mere declaration doe3 not lie 869c 

.S's. 54 and 57— Grant by Government 
of license to supply electricity — Grant of 
license is not contract so as to give rise to 
perpetual injunction — Assuming it to be 
contract, grant of license does not imply any 
negative covenant on part of Government 
not to start similar work to supply electri- 
city during currency of license— Start of 
work to supply electricity by Government 
therefore does not give ground for granting 
injunction in favour of licensee 5856 

7 f tf ~ s nit for injunction for restoring 
demolished building to its former condition 
Relief can be granted and on failure to 
obey it, procedure under O. 21, R. 32 (5) 

Livil P. C., can be applied (Per Din 
Mohammad J.) ( PB) 369 „ 

Stamp Act (2 of 1899), S. 2 (17)- To 
bring instrument within definition of mort- 
gage deed transfer should be effected by 
instrument in question 46 q 

7—5. 12 — "Effectually cancelled"— Ob- 
ject of cancellation is to make stamp unfit 
for further use in ordinary course of busi- 
?°.®® Executant of promissory note clearly 
initialling stamps on it— No date of initi- 
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Stamp Act 

alliDg mentioned — Stamps are effectually 
cancelled 505a 

S. 35 — Secondary evidence — Entry as 

to mortgage made in ordinary bahi not 
duly stamped — Secondary evidence of such 
entry is inadmissible 90& 

S. 35 ( a ) — Balance struck in account 

book of creditor followed by statement 
signed by debtor that certain amount is 
still due— Document is agreement and not 
acknowledgment — Document although not 
duly stamped is admissible in evidence 
after payment of penalty 511a 

>S. 36 — Suit for money instituted on 

basis of document executed by two persons 
— Execution of document admitted by one 
of the executants — Court is not entitled to 
reject document as against him, although 
it is not duly stamped 511 b 

Succession Act (39 of 1925), S. 192 — 
Revision from decision under S. 192 is 
allowed 753a 

* &s. 192 to 194 — Joint Hindu family — 

Property passing by survivorship— Ss. 192 
to 194 have no application — “Chundavand” 
rule of division does not bring case under 

Ss. 192 to 194 7536 

* S. 228 — S. 228 dispenses with pro- 

duction of original will — But Court should 

consider validity of will if it is questioned 

349a 

■ Ss. 228 and 276 — "Will deposited in 

foreign Court — Application for probate with 
copy of will — Letters of administration held 
could be granted or at least petition should 
be allowed to be amended 3496 

* S. 291 — Order of Court granting 

probate of estate of a deceased Christian and 
requiring petitioner to furnish security for 
which no time limit was fixed — Grant held 
conditional on furnishing security and 
order therefore held appealable — Deceased 
being Christian, security could not be 
demanded 151 

Telegraphs Act (13 of 1885), S. 27— 
Applicability — For offence under Sec. 27, 
there must be transmission of message 
without recovering charge therefor, required 
to be recovered beforehand — Defrauding 
should be result of such transmission — No 
offence under S. 27 when charge is not 
required to be recovered beforehand but it 
is to be recovered in terms of monthly 
bills submitted to telephone owners 251a 
**Tort — Mosque in possession of Sikhs 
for long time — Demolition of building 
by Sikhs does not give cause of action to 
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Tort 

Muslims to sue (Per Full Bench, Bin 
Mohammad J. Dissenting^ (FB) 369 h 

Trespass — Lane alleged by plaintiff 

to be joint— Construction of overhanging 
structure on it by defendant in assertion 
of exclusive right amounts to injury— Suit 
for demolition of structure is competent 

208 

* Nuisance — Injunction — Door of 

latrine constituting nuisance only when 
kept open — Injunction should be granted 
requiring owner to put up Bpring door 94 
Trade Mark — Infringement — Suit for 
injunction — Principles relating to infringe- 
ment of trade marks enunciated — Held 
that there was no colourable imitation and 
no deceptive resemblance between goods of 
plaintiff and those of defendants entitling 
plaintiff to an order for permanent injunc- 
tion restraining defendants from using 
device used by plaintiffs 803 

Transfer of Property Act (4 of 1882), 
— Applicability to Punjab — Principles of 
the Act are enforced in Punjab 156a 

S. 11— Sale of site of shop — Enjoy- 
ment cannot be restricted 4796 

S. 41 — Scope — S. 41 applies even 

when person consenting to transfer has no 
knowledge of his title 86 

S. 43 — Certain share of person sold 

at Court sale though such person not 
entitled to any share at the time of sale — 
Person subsequently becoming entitled to 
such share — Such person cannot be com- 
pelled to make good from such share title 
conveyed to vendee at court sale 360a 

S. 52 — Applicability— Suit by A tore- 

cover lease money of certain property from 
B — B pleading that A represented to him 
that C owned half share in such property 
— B further pleading payment of half lease 
money to C — Contention by B that he 
having taken mortgage from C of his half 
share on A’s representation, A was estopped 
from denying his title as mortgagee — Mort- 
gage taken by B from C, on repudiation 
by A of C’s title and on institution of suit 
for declaration of his title against C as well 
as B — Mortgage held affected by doctrine of 
lis pendens — A held not bound by mortgage 

4486 

S. 53 — Suit by creditor impeaching 

transfer by debtor as fraudulent — Debtor 
subsequently adjudged insolvent — Receiver 
is necessary party to suit or appeal there- 
from 856a 

S. 53 — Fraudulent transfer — On con- 
sidering facts transfer held made with- 
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Transfer of Property Act 

intent to defeat creditors and not with 
intention to prefer one creditor to another 

564 

* S. 53 — Transfer preferring one credi- 

tor to another is not void if debtor retains 
no benefit for himself — Debtor, during 
execution of decree against him of one 
creditor, mortgaging his property to third 
person and keeping consideration of mort- 
gage in mortgagee’s hand to be paid to 
debtor’s prior mortgagee— Transfer is not 
affected by S. 53 1565 

S. 53 — Mere fact that debts are due 
from transferor is not alone sufficient to 
establish fraudulent intention 136a 

S. 53 — Fraudulent intention — Prior, 
subsequent and contemporaneous conduct 
\yol transferor is relevant — Debtor’s motive 
in transfer held was fraudulent 1365 

S. 53 Objection to sale by trans- 
feree of property from judgment-debtor— 
Decree-holder can contest objector’s claim 
on ground that transfer was fraudulent 
without filing separate suit — To such 
defence rule under S. 53, T. P. Act, as to 
form of suit does not apply — Defence by 
creditor moreover can be described to be 
made in representative capacity 136c 
S. 53 Fraudulent transfer by insol- 
vent in favour of his wife more than two 
yearB before his adjudication — D purchas- 
ing property in execution of mortgage de- 
cree against her— Application by Official 
Receiver to avoid transfer — Transfer in 
favour of wife held voidable and could be 
sot aside under Seo. 53 but only subject to 
B s rights Transfer in favour of B held 
could not be sot aside 735 

S. 54 Property _ in possession of 
tenants Sale deed requires registration 

304 

S. 55 (l) (g) Sale of immovable 


Transfer of Property Act 

property — Vendors agreeing to indemnify 
vendees, if they suffer loss or damage on 
account of any person laying claim to pro- 
perty sold — Mortgagee from original owner 
of property bringing suit on his mortgage 
Vendees not properly defending suit and 
unnecessarily paying large sum to save 
property are not legally entitled to recover 
amount so paid from vendors 743 

S. 67 — Prohibition of sale by usufruc- 
tuary mortgagee — Principle underlying 
stated 1455 

5. 02 ( as amended by Act 20 of 1029) 
Applicability of principles of S. 92 in 
Punjab — Co-mortgagor redeeming entire 
mortgage He is subrogated to rights of 
original mortgagee to claim contribution 
from co. mortgagors by foreclosure or sale 
of their shares 184 

^Usurious Loans Act (10 of 1018), S. 3 
(as amended by S. 5 of Punjab Act 7 of 
1034) Subsequent mortgage independent 
of prior mortgage— Mere fact that the con- 
sideration for second mortgage was amount 
due on first would not make them one 
transaction In suit on second mortgage 
Court cannot reopen account of first mort- 
fi^e 729 

Words and Phrases — 1 Hasab rasad 
khewat” Phrase when used in revenue 
records in reference to partition of shami- 
lat area means “according to revenue as- 
sessed 3185 

Workmen’s Compensation Act (8 of 
1023), S . 5 (1) ( n ), Sch. 2, Cl. (Hi)— 
Workman claiming compensation under S. 2 
(1) (n) and Sch. 2, Cl. (iii) — It must be 
shown that fifty or more persons are em- 
ployed in the premises or precincts. 8555 
— S. 20' — Commissioner appointed under 

Workmen’s Compensation Act is “Court 
subordinate to High Court.” 855a 
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847 
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341 

750 
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853 

if 

N 
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If 

M 

87 
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if 

P 
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S 
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II 

B 
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S 
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II 
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701 
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O 
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n 

R 
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II 

C 
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L 
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763 
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M 
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667 
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M 
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974 

• 1 

B 
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761 

II 

L 

60 

870 
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If 

LI 
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765 

II 

R 
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872 

H 

M 

280 

979 
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PC 
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II 

S 
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II 

A 

451 

933 

1937 
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799 

769 

II 

M 
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675 

It 

M 

569 

985 

1933 

N 

444 

769 

II 

PC 
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II 

P 
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771 

II 

A 
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877 

II 

M 
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1937 

LI 

869 

773 

II 

PC 

276 

879a 

II 

A 

406 
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1938 

C 

151 
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If 

A 
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II 

M 
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995 
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M 
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777 

1937 

M 
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681 

II 

PC 
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1003 

II 

II 
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L 

21 
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23 

Cases = 

All India Reporter 






IG 

A i : 

R 
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R 
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1937 

M 

902 

192 

1938 

C 

662 

263 

1938 

P 

561 

152 

1933 

p 

574 

198 

If 

O 

247 

265 

If 

R 

224 

151 

if Posh 

48 

195 

II 

s 

175 

267 

If 

A 

602 

155 

if 

R 

275 

196 

• 1 

0 

227 

270 

If 

L 

503 

156 

ii 

P 

421 

19S 

II 

Li 

88 

272 

If 

P 

429 

157 

H Pesh 

4G 

200 

II 

O 

212 

274 

If 

N 

409 

166 

1937 

L 

811 

202 

If 

s 

169 

278 

If 

L 

634 

160 

II 

B 

370 

204 

If 

Li 

148 

280 

If 

S 

164 

162 

if Pesh 

40 

205 

II 

A 

485 

286 

*» Posh 

47 

1G3 

1937 

LI 

787 

211 

II 

R 

210 

280 

If 

B 

892 

165 

1938 

B 

363 

215 

If 

A 

477 

288 

ff 

M 

686 

168 

If 

R 

124 

217 

If 

L 

490 

289 

II 

O 

811 

1G9 

If 

S 

162 

219 

If 

A 

473 

290 

If 

B 

838 

171 

If 

G 

645 

222 

If 

L 

545 

294 

If 

C 

818 

173 

II 

N 

292 

225 

If 

M 

613 

296 

If 

R 

190 

176 

177 

It 

1937 

C 

LI 

412 

930 

234 

236 

If 

If 

R 

LI 

166 

785 

298 

If 

L 

681 

184 

1938 

C 

452 

218 

II 

M 

698 

300 

II 

O 

168 

185 

II 

M 

71 

250 

II 

O 

218 

802 

If 

B 

877 
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II 

L 

569 

253 

II 

P 

694 

805 

If 

L 

114 

188 

M 

M 

796 

255 

If 

C 

657 

307 

ff 

G 

267 

191 

If 

O 

260 

260 

II 

A 

452 

308 

If 

L 

103 


56 

10 

310 

311 

312 

314 

315 

320 

321 

326 

327 

331 

332 

334 

335 

336 
838 
330 
840 
341 
314 
345 

316 

350 

351 

352 

354 

355 
362 
364 
3C6 
368 
873 

379 
381 
882 

385 

386 
388 

380 

390 

391 
892 
395 
896 
899 
401 
403 
406 

408 

409 

410 

411 
413 

416 

417 
420 

422a 

422b 

424 

425 

427 

428 

430 

431 
482 
434 
485 

436 

437 
489 
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1938 

LI 

739 

440 

»> Pesh 

50 

442 

n 

R 

248 

444 

M 

M 

743 

445 

M 

P 

4-23 

447 

11 

L 

272 

443 

1937 

M 

750 

4 50 

1933 

P 

461 

452 

M 

C 

507 

453 

91 

M 

814 

454 

91 

L 

500 

456 

W 

M 

721 

460 

99 

99 

712 

461 

91 

0 

252 

462 

99 

P 

591 

464 

99 

L 

614 

467 

99 

0 

575 

463 

99 

L 

173 

469 

99 

P 

590 

470 

99 

N 

286 

473 

99 

S 

171 

474 

91 

P 

612 

475 
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L 

434 

477 

99 

0 

325 

479 

91 

L 

62 

483 
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430 

484 
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0 
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489 
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M 
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465 

504 
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0 

233 
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159 

507 
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508 
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LI 
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511 

99 
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612 
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0 

206 
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624 

514 

99 
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445 

516 
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431 

517 
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0 

547 

522 
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L 

461 

524 
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R 
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529 
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L 

219 

530 
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272 

631 
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L 

458 

533 
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739 

638 
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627 

539 
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160 

540 
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437 

543 

99 
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545 
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647 
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456 
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99 
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99 
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564 

99 

M 
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99 

R 
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99 

Ii 
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10 
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1938 M 

205 
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1938 

R 
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710 

1938 

R 

298 

879 

1933 Ij 

593 

99 
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270 

584 

99 

LI 

654 

713 

1939 
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33 

880 

99 

0 

358 

91 

B 

352 

5S6 

99 
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591 

715 

1938 

G 
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681 
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P 

451 

91 

L 

435 

539 
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B 

419 

717 

99 

LI 
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885 

if 

0 

692 

91 

B 

353 

592 

1937 

LI 

807 
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99 

O 

238 
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91 

p 
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91 

LI 
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593 

1938 

B 

372 

727 

If 

13 

418 

889 
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N 

464 

99 

A 

511 

598 

99 

LI 

724 

729 

99 

0 

321 

890 

1939 P 
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99 

L 

452 

699 

99 

R 

227 

731 

91 

R 

294 

891 

1938 R 
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91 

M 

316 

600 

99 

LI 

610 

732 

99 

L 

22 

893 

99 

0 

161 

91 

A 

615 

601 

91 

R 

145 

733 

99 

0 
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894 

99 

L 

625 

99 

M 

634 

605a 

91 

LI 

462 

734 

99 

B 

408 

896a 

91 

LI 

820 

99 

A 

617 

605 b 

99 

N 

394 

736 

91 

LI 

833 

896b 

1939 P 

27 

99 

M 
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610 

1939 

P 

75 

737 

91 

99 

910 

897 

1938 B 

424 

99 

A 

513 

611 

1938 

0 

230 

739 

M 

N 

193 

898 

99 

0 

709 

99 

M 

6*8 

612 

99 

L 

12 

743 

99 

M 

601 

902 

91 

N 

422 

91 

B 

357 

614 

99 

B 

381 

744 

91 

S 

192 

904 

99 

M 

278 

H 

A 

519 

616 

99 

0 
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715 

99 

M 

504 

906 

99 

Pesh 

66 

99 

Ij 

460 

617 

99 

L 

594 

746 

91 

L 

360 

907 

99 

8 
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99 

B 

354 

620 

91 

R 

289 

747 

91 

M 

753 

911 

ft 

B 

422 

91 

0 
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99 

LI 

489 

754 

99 

PO 

23 

913 

99 

19 

413 

99 

A 

5*2 

628 

99 

R 

321 

756 

99 

LI 

398 

917 
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67 

99 

B 
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91 

LI 

318 

758 
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0 
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99 

L 

563 
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C 

541 

630 
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R 

315 

759 

99 

LI 
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919 
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R 
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99 

B 
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LI 

707 

760 

11 

N 

312 

920 

99 

0 

606 

99 

L 

451 

632 

99 

L 

70 

762 

99 

LI 

349 

923 

99 

R 

318 

99 

B 

364 

633 

99 

M 

338 

763 

91 

L 

613 

924 

91 

M 

710 

99 

L 

126 

634 

99 

R 

352 

764 

99 

0 

466 

925 

99 

8 

185 

99 

M 

595 

635 

99 

L 

85 

766 

99 

R 

306 

928 

99 

It 

568 

91 

R 

163 

636 

91 

B 

410 

776 

99 

L 

309 

929 

99 

0 

625 

91 

M 

675 

639 

99 

L 

20 

777 

91 

0 

478 

931 

99 

N 

314 

99 

Pesh 

52 

610 

99 

LI 

715 

778 

11 

L 

548 

934 

99 

B 

431 

99 

S 

189 

612 

91 

L 

618 

780 

99 

S 

191 

935 

99 

0 

610 

91 

B 

367 

643 

91 

N 

212 

731 

M 

L 

616 

938 

91 

Ij 

684 

M 

R 

254 

647 

99 

B 

430 

783 

19 

S 

190 

939 

M 

G 

623 

99 

s 

176 

643 

91 

LI 

457 

784 

99 

L 

675 

940 

99 

B 

425 

99 

N 

mm* 

822 

650 

91 

N 

230 

785 

1939 

0 

2 

942 

99 

R 

317 

99 

Ij 

676 

652 

99 

M 

339 

793 

1938 : 

Pesh 58 

943 

99 

0 

638 

99 

0 

638 

653 

91 

A 

523 

797 

1939 

P 

22 

945 

99 

N 

441 

99 

R 

241 

657 

91 

B 

386 

798 

1938 

0 

324 

946 

99 

R 

295 

99 

LI 

232 

659 

»» Pesh 

54 

799 

1939 

P 

30 

946 

99 

0 

517 

91 

Li 

447 

663 

91 

A 

520 

801 

1938 

L 

584 

952 

99 

8 

177 

99 

P 

"X T 

604 

665 

99 

B 

427 

802 

1939 

P 

29 

957 

ft 

M 

879 

91 

99 

N 

G 

296 

120 

668 

670 

99 

91 

A 

0 

503 

449 

603 

806 

1938 

99 

R 

P 

345 

433 

958 

w 9 

99 

N 

169 

99 

P 

435 

672 

99 

Ij 

317 

810 

99 

99 

427 

962 

99 

0 ! 

234 

91 

C 

343 

673 

M 

N 

265 

812 

99 

0 

316 

966 

99 

L 

97 

•9 

p 

805 

674 

91 

Ij 

242 

814 

99 

M 

815 

969 

99 

0 251 

99 

99 

Li 

N 

433 

293 

676 

678 

99 

91 

P 

N 

306 

294 

815 

819 

99 

99 

A 

N 

504 

529 

971 

99 

N 309 

99 

P 

535 

680 

99 

L 

350 

821 

99 

A 

532 

974 1939 

O 

81 

91 

N 

T* 

287 

A A 

G°1 

91 

LI 

503 

823 

91 

LI 

713 

975 1938 

Ii 691 

91 

L 

r\ 

344 

O A O 

682 

91 

P 

603 

824 

99 

A 

497 

976 1939 

O 

64 

99 

99 

O 

0 

248 

221 

634 

636 

91 

99 

N 

L 

149 

311 

829 

830 ' 

1939 

1938 

P 

99 ! 

18 

462 

977 1938 

R 356 

99 

LI 

726 

683 

91 

LI 

340 

831 

99 

N ; 

324 

978 

99 

A 536 

99 

R 

170 

689 

1939 

P 

41 

833 

99 

0 ; 

543 

979 

99 

0 269 

91 

0 

201 

690 

1938 

R 

333 

835 

99 

L l 

308 

980 1937 

M 730 

99 

LI 

653 

693 

99 

M 

322 

836 

99 

B ! 

394 1 

981 1938 

A 657 


” Pesh 49 695 w A 552 847 u L 579 985 u L 253 

” O 229 697 1939 P 24 849 •» A 546 986 h A 568 

” L 508 698 1938 N 251 851 » R 839 989 » B 405 

” O 249 700 u A 544 857 *> A 629 992 n P 457 

” M 709 702 1989 P 21 860 » N 163 996 h G 690 

»» Ij 610 703 1938 L 82 866 n 0 250 999 1939 P 28 

w M 250 704 »i A 638 867 »» A 534 1000 1938 O 669 

” P 418 705 m Pesh 62 870 n Ii 611 1001 »» Ij 697 

" R 236 706 »> P 432 872 »j Pesh 63 1003 m 0 535 

» S 187 707 11 Ij 629 875 » A 539 1005 n Pesh 63 

h M 22L 709 1939 P 32 876 h C 271 1008 « 0 448 
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20 

23 

25 
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30 
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35 

40 
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46 

49 

50 

52 

53 
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56 

58 

59 

60 
62 
61 
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70 

74 

75 

78 

79 
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83 

89 
93 

96 

90 
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106 

110 

Ul 
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12Gb 
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ft 


” A 577 


ft 


M 

II 


99 


99 


R 8 57 

»» Pesh 79 187 

P 444 


99 

99 


99 


99 


99 

H 


99 

99 

99 

99 

99 

II 

99 

99 

99 

99 

99 

99 
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99 

99 

99 

II 

M 


IC 

AIR 
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1939 

O 

35 

311 

1938 
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193 

B 

460 

316 

If 

176 

99 

L 

270 

318 

»» 

177 

99 

A 

564 

319 

99 

181 

99 

B 

448 

322 

99 

182 

99 

Pesh 72 

324 

99 

183 

99 

A 

671 

330 

99 

lf-6 

99 

C 

261 

331 

99 

187 

99 

A 

686 

333 

99 

189 

99 

L 

299 

335 

99 

191 

99 

M 

329 

341 

99 

194 

1939 

P 

43 

314a 

99 

196 

1933 

L 

459 

314 b 

99 


L 267 197 1988 L 511 

N 266 198 1939 P 47 

C 583 200 1938 R 293 

L 259 201 19*9 P 45 


99 


99 


99 


N 4 33 202 1938 
C 613 204 
L 182 205 

M 621 207 
L 179 208 

C 633 210 

L 615 212 

A 542 215 

M 666 218 

A 661 220 

L ICO 324 
A 655 226 

B 447 232 
A 610 236 
238 


L 326 
0 650 
M 767 
N 275 


348 

351 

354 

855 

357 

859 

362 

863 

372 


1939 

1938 


99 


1939 
1938 
193 9 
1938 


L 180 
R 264 240 

A 648 242 

L 162 243 

1939 O 1G 248 
1938 M 905 249 


99 

19 


It 


•I 

99 

99 

99 

99 

99 

II 

M 

19 

99 

99 

99 

M 

99 

91 

91 

91 


99 


0 681 262 

N 225 253 
O 694 256 


R 901 259 

M 806 262 
B 464 26G 

M 998 268 
R 292 270 
S 218 271 
R 850 272 
M 705 274 
L 264 275 

S 224 277 
M 909 278 


1939 P 77 
1987 R 413 


288 
289 
88 290 


1989 P 

1938 C 445 292 

L 282 293 
R 290 298 
M 887 801 

O 256 802 

* S? 805 

0 262 807 

L 485 807 

O 268 909 
0 698 809 

1988 iDdeaces (Lab)— 8(2 pp.) 
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M 
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ft 

ft 

M 

771 

381 

ft 

ff 
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461 

383 

tt 

ft 

S 

213 

386 

1939 

ft 

M 

689 

389 

tt 

ft 

L 

349 

390 

1938 

It 

S 

193 

395 

ft 

ft 

R 

803 

837 

If 

ft 

L 

204 
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ft 

ft 

M 

560 

401 

ft 

ft 

L 

226 

404 

tt 

ft 

O 

250 

405 

tt 

ft 

M 

774 
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ft 

ft 

0 

261 

409 

ft 

ft 

R 

349 

410 

M 

1939 

0 

1 

412 

ff 

ft 

ft 

15 

413 

ft 

1939 

0 

766 

414 

ft 

ft 
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415 

W 

1939 

0 

14 

416 

ft 

1588 

C 

784 

419 

ft 

*1 

L 

264 

422 

tt 

M 

0 

603 

423 

ft 

ft 

M 

916 

425 

ft 

ft 

N 

273 

428 

ft 

ft 

L 

4 67 

431 

99 

If 

N 

408 

4 32 

ft 

ft 

L 

217 

434 

99 

1939 

P 

161 

4 80 

99 

1938 

Pesh 77 

437 

ft 

tt 

P 

573 

438 

ft 

ft 

L 

430 

441 

ft 

1989 

P 

90 

443 

ft 

1938 

L 

158 

415 

tt 

19S9 

P 

167 

416 

ft 

1938 

M 

716 

447 

ft 

»» 

L 

868 

449 

ft 

tt 

ft 

487 

449 

ft 

ft 

M 

646 

453 

ft 

tt 

L 

412 

465 

ft 

tt 

N 

434 

456 

ft 

tt 

R 

331 

468 

If 

tt 

M 

454 

461 

ft 

tt 

L 

571 

462 

ft 

11 

R 

297 

463 

ft 

ti 

B 

459 

465 

ft 

f« 

N 

369 

467 

468 

ft 

tt 

tt 

A 

621 

469 

ft 


AIR 

B 433 
L 609 
A 691 
Tj 52 
C 578 
P 497 
B 463 
L 654 
P 511 
0 529 
M 900 
C 256 
Pesh 73 
O 33 
M 509 
P 575 
M 897 
P 168 
0 687 
P 167 
0 327 
P 507 
B 449 
P 550 
S 217 
P 434 
PC 8 
O 42 
L 685 
B 453 
L 620 
R 423 
B 443 
L 194 
C 704 
PC 277 
C 701 
N 475 
O 713 
R 441 
M 522 
C 782 
M 381 
B 453 
C 781 
B 451 
PC 292 
M 651 
R 449 
C 615 
A 617 
L 658 
A 611 
R 417 
A 609 
L 633 
R 384 
L 155 
R 415 
M 632 
A 601 
L 550 
A 615 
O 783 
a 613 
N 495 
II 523 
B 412 
N 493 
M 507 
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ADDI30N AND DlN MOHAMMAD JJ. 

Harnam Singh and others — 

Defendants — Appellants, 
v. 

Aziz and others — Plaintiffs — 

Respondents. 

First Appeals Nos. 246, 247 and 248 of 
1936, Decided on 10th Maroh 1937, from 
order of Addl, Diab. Judge, Ferozepore, 
D/. 18bb July 1936. 

^ Limitation— Major reversioners existing 
at the time of alienation but omitting to chal* 
lenge it within period of limitation — Suit to 
>et it aside by other reversioners, minors at 
the time of alienation, is not barred -Suit is 
also not barred against reversioners born 
after alienation. 

Where m\jor reveralonora existing at the time of 
alienation by a limited owner and thua oompetont 
to ohallengo alionation fail to do bo within period 
of limitation, a suit by other reversioners, minora 
at the time of alienation to set aside alionation, ia 
not barred. The suit is also not barred against a 
reversioner born after alionation. For, as the 
exlstonoo of a reversioner clothes an after-born 
reversioner with a right to sue, though an after- 
born reversioner cannot olalm the benefit of 8. 6, 
Lim. Aot, in his own right, he oannot bo deprived 
of the benefit of the extended period claimable by 
the revorsioner in existence at the time of the 
alienation : A I R 1933 Lah 624, Doubted ; Case 
law discussed. - [p 3 C 1 ] 

Dr. Nand Lai — for Appellants. 

Khurshaid Zamau — for Respondents. 

Din Mohammad J. — This judgment 
will dispose of Civil Appeals Nos. 246, 247 
and 248 of 1936. Three alienations were 
effected by one Subhan : one in favour of 
Harnam 8 ingh, Bh&gwan Singh and Sham 
Bingh on 19bh June 1922, the seoond in 
1 7? Ur of Gian Singh on 19th January 
1926 and the third in favour of Jita 8 ingh, 
of which the mutation was attested on 
19th January 1923. On 2nd April 1935, 
1988 L/l & 9 


13 descendants of Subhan instituted three 
different suits challenging those alienations 
on the usual grounds of want of consider- 
ation and of necessity. In all these cases 
the alienees raised a preliminary objeo. 
tion that the suits were time-barred on 
the ground that three of the plaintiffs, 
who existed at the time of the alienations, 
though minors, had lost their right on ao- 
oounb of the major reversioners then in 
existence not having instituted any suit 
within time, and that the other plaintiffs 
who were nob in existence then were even 
otherwise time-barred. The position re- 
garding the ten plaintiffs who were not in 
existence at the time of the alienations 
was conceded by their counsel, and as the 
Subordinate Judge came to the conclusion 
that the oase of the other three plaintiffs 
was also barred, he dismissed the three 
suits. Against this order, all the thirteen 
plaintiffs appealed. The admission as re- 
gards the ten plaintiffs mentioned above 
was made before the Additional District 
Judge too. He however did nob dismiss 
their appeals and holding that the suits of 
the other three plaintiffs were not barred, 
he accepted the appeals and remanded the’ 
suits to the trial Court for deoision on the 
merits. From this order of the Additional 
Distriot Judge, the alienees have preferred 
three separate appeals. 

The Subordinate Judge based his deoi- 

° l ™°. n V* , 1 ?? 3 T Lah while the 

Additional Distriot Judge relied on 32 P 

L R 831 a and A I R 1934 Lah 968. 3 Be 

fore us the appellants have further referred 


Lah 524=149 I Q 696! 

3. Khuahl Ram v. Nand Lai. AIR iqqg r.aii 
140 = 135 I 0 601=32 P L R 891. 

8 ' 1' a‘6?0 am T ' 8a “' A 1 R 1984 Lah 068=164 
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to 41 Mad 659, 4 6 Lah 405 6 and A I R 
1927 Mad 216, 6 while the respondents have 
in addition to the authorities relied on by 
the Additional District Judge cited 48 All 
152, 7 26 P R 1911, 8 AIR 1932 Lah 39 9 
and AIR 1933 Lah 866 10 in support of 
their contention. On going through these 
authorities, I have come to the conclusion 
that the contention of the respondents is 
well founded. As stated above, the only 
authority relevant to the point at issue, 
whioh was relied on by the Subordinate 
Judge and was referred to before the Addi- 
tional Distriot Judge, is A I R 1933 Lah 
524. 1 In that oase a Division Benoh of 
this Court observed : 

A suit by a reversioner to challenge an aliena- 
tion by a limited owner is a representative one 
and it follows that if there iB at the date of the 
alienation a reversioner who is competent to chal- 
lenge it, but fails to do so within the period of 
limitation, the result is binding on the whole 
body of reversioners, whether minors or otherwise. 

For the first part of this proposition, 
the learned Judges relied on 38 Mad 406, 11 
41 Mad 659 4 and A I R 1927 Mad 216, 0 
and for the second part of the proposition 
they again referred to 41 Mad 659 4 and 
A I R 1927 Mad 216 8 in addition to 6 Lah 
405. 6 So far aB the representative nature 
of the suit by a reversioner is oonoerned, 
I am in respeotful agreement with the 
principle enunciated in that judgment, but, 
with all respect, I consider that the corol- 
lary deduced from this principle on the 
basis of whioh it was remarked that if a 
reversioner competent to challenge an 
alienation fails to do so within the period 
of limitation, then the minor reversioners 
in existence at the time of the alienation 
are also barred is based on an erroneous 
conception of the law. None of the autho- 
rities relied on by the learned Judges in 

4. Varamma v. Gopaladasayya, AIR 1919 Mad 
911=46 I 0 202=41 Mad 669=86 M L J 67 
(F B). 

6. Chiragh Din v. Abdullah, AIR 1926 Lah 664 
=90 I 0 1022=6 Lah 406=26 P L R 696. 

6. Neelakantamier v. Ohinnammal, AIR 1927 

Mad 216=99 I C 668=62 M L J 13. 

7. Jawahir Bingh v. Udai Parkash, AIR 1926 

P O 16=93 I O 216=63 I A 86=48 All 162 
(P O). 

8. Sundar v. Balig Ram, (1911) 26 P R 1911=9 
I 0 800=34 P L R 1911=38 P \V R 1911 
(F B). 

9. Wall Chand v. Punjab Bingb, AIR 1932 Lah 

89=132 1 O 666. 

10. Khushi Ram v. Nand Lai, AIR 1933 Lah 
866=147 I O 899. 

11, Venkata Narayana Pillai v. Subbammal, 

AIR 1916 P O 124=29 I O 298=42 I A 126 
=88 Mad 406 (P O). 
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support of this proposition is relevant to 
the point at issue. In 41 Mad 659 4 the 
rule laid down is that if the existing 
reversioners by failing to sue within time 
become barred by limitation, reversioners 
thereafter born are equally barred. Even 
6 Lah 405 6 deals with an after-born rever- 
sioner, and thus these authorities were no 
safe guide for the determination of the 
question that awaited decision before the 
learned Judges. It is true that AIR 1927 
Mad 216 6 relates to the oase of an infant, 
who was existing at the time of tho 
alienation, but apart from the fact that it 
was a case under Hindu law the learned 
Judge who was responsible for that deob 
sion had taken his support from 41 Mad 
659, 4 which, as remarked above, proceeds 
on different facts. 

On the other hand, the authorities relied 
on by the respondents are to the point 
and directly deal with the question now 
before us. In 48 All 152 7 their Lordships 
of the Privy Counoil held that : 

A suit brought by the younger son within three 
years of attaining majority to avoid the sale is 
not barred by limitation although the elder son- 
attained his majority more than three years ear- 
lier and had taken no steps to question the aliena- 
tion 

In A I R 1932 Lah 39 0 Sir Alan Broad- 
way J. in concurrence with Sir Shadi Lai 
C. J. observed : 

While it is true that a suit by one reversioner 
is for the benefit of the entire body of reversioners, 
and while it may be that a decision in such a suit 
would bind the entire body, I do not think it can- 
be said that the omission by the presumptive 
reversioners to bring a suit to challenge an aliena- 
tion must be regarded as depriving the other 
reversioners of their right to attack the transac- 
tion In the present case, even if the 

plaintiff's father and elder brother had formally 
consented to the alienation, their consent would 
not deprive the plaintiff of his right, unless indeed 
it had been proved that the said oonsent had been* 
given in good faith. 

In A I R 1934 Lah 968 s a Division 
Benoh of this Court remarked : 

We think, however, that the correot view is- 
that both the father and the son, who at the 
date of the adoption was in existence and a 
minor, have separate rights both derived from the 
common anoestor- The right of the father beiDg 
barred does not bar the right of the son if he be a 
minor. The son will have the advantage nnder 
the Limitation Act . of adding the period of his- 
minority to the limitation period. 

In that case too 6 Lah 405 6 was relied 
on by the adverse party but was distin- 
guished on the ground that it was no 
authority for the proposition then at issue- 
In 82 P L R 83 l a it was held : 
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That the nearest reversioner being a minor and 
the other nearer reversioners having precluded 
themselves from suing by their failure to take 
aotion within the statutory period and there being 
no evidence of their having given in good faith 
any express consent, the suit by the plaintiff was 
maintainable. 

It may be noticed that Sir Alan Broad, 
way J. was a party to this judgment as 
well as to A I R 1932 Lah 39° and 6 Lah 
405, 6 and that would indicate that he 
fully realized the distinction that existed 
between the oases of after-born rever- 
sioners and reversioners in existence at the 
time of the alienation. In A I B 1933 
Lah 866 10 Tek Chand J. observed : 

The property being ancestral, the plaintiff had 
an independent right to contest the alienation, and 
as he was a minor at the time when the cause 
of aotion arose, he is certainly entitled to exten- 
sion of time under S. 6, the existence of the 
nearer reversioners (including his father) notwith- 
standing. If any authority for this simple and 
well-settled proposition is required, reference may 
be made to the recent decision of the Letters 
Patent Benoh in A I R 1932 Lah 89.® 


The basic principle of all these judgments 
was enunoiated as far baok as 1911 by a 
Full Bench of the Punjab Chief Court 
when in a oase reported in 26 P R 1911 0 
it was observed that the plaintiffs’ right 
to sue for possession was not derived from 
or through any other reversioner but was 
derived from the oustomary rule. The 
general trend of authority in this province 
at least being in favour of the respondents, 
I would hold that the suits of the three 
reversioners, who were in existence at the 
time of the alienations, were not time- 
barred. I may also point out that the 
suits of those reversioners, who were not 
in existence at the time of the alienations 
m question, were also well within time. 
The rule upon whioh my decision is based 
was enunoiated in 13 Lah 620, 13 and has 
very reoently been fully disoussed and re- 
affirmed in Civil Appeal No. 498 of 1936. 13 
The relevant part of that judgment may 
be reproduced for faoility of reference : 


In determining the period of limitation avi 
we to an after-born eon, be cannot be deprive 

!? b# ! e , nioyed by the person on w] 

woSi u der . ? B hiB right k0 BUe s o 

r f B , l khe existence of a reversioner clothef 
an Ifil ? revereioner with a right to sue, the 

o? s 6 L?m r A e r; lo ;? r cannok ° iaim the bei 

— °* 6 » Llm * Aot » ln hie own right, he oanno 


l3 ' , e°oT-?in e i h n , 0 S ai “ Sin 8 h ' A I R 1933 

808 ~~ 140 1 ° 876 = 18 Lfth 620=83 P 
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deprived of the benefit of the extended period 
olaimable by the reversioner in existence at the 
time of the alienation. 

It is well. recognised that an erroneous 
admission on a question of law made by a 
counsel does not bind the party whom he 
represents, and as the appeals of all the 
thirteen plaintiffs were aooepted by the 
Additional Distriot Judge in spite of their 
counsel's admission, their oases will also 
technically be before the trial Court for 
disposal. It would be for that Court to 
determine how these oases will be affeoted 
by the inactivity of Subhan’s sons. As I 
agree with the Additional District Judge 
on the point of limitation so far as the 
three plaintiffs are concerned, I would dis- 
miss these appeals and affirm the order of 
the lower Appellate Court. In the oir. 
cumstanoes of the oase, I would leave the 
parties to bear their own costs before us. 

Addison J. I agree and now think 
that AIR 1933 Lah 524 1 goes too far. 
Nevertheless, I think the result is un- 
fortunate. For example, in the present 
oase there were in existence at the time of 
the alienation five sons of the alienor and 
three minor grandsons who have now 
increased to thirteen. The five sons took 
no step within limitation to get the aliena- 
tion of their father set aside, although 
they were the persons immediately affeo. 
ted and still are the only persons entitled 
to possession on the death of their father 
under customary law, where there is no 
joint family and each asoendant exoludes 
the right of his descendants to possession 
and where eaoh person has his own indivi- 
dual right to suooeed the last heir to the 
extent of his interest. So much so is this 
the oase that there are numerous rulings 
of this Court to the effeot that, if the sons 
had given their consent to their father’s 
alienation, the grandsons would be estop- 
ped from suing. The situation in the pre- 
sent oase is not very much different ; for, 
here five sons have lost their right to sue 

to set aside the alienation— a circumstance 

which will oertainly have to be taken into 
account in deoiding the oase on the merits, 
as it may well be argued that this amounts 
to a consent of all the adult members of 
the family. Even if these oases suooeed, 
the grandsons would not be entitled to 
possession in the lifetime of their fathers, 
as, under oustomary law, the father’s 
right to possession debars the sons from 
possession in his lifetime. With these 
remarks I conour in dismissing these 
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appeals, parties bearing their own costs in 
this Court. 

P.R./d.s. Appeals dismissed. 
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Bhide J. 

Firm Mitter Sen.Ganeshi Lal — 

Decree. holders — Petitioners. 

v. 

Kalyan Rai — Judgment-dehtor — 

Respondent. 

Civil Reyn. Petn. No. 891 of 1936 (for- 
merly F. A. No. 196 of 1936), Decided on 
3rd February 1937, from order of Dist. 
Judge, Ambala, D/- 25th June 1936. 

# (a) Civil P. C. (1908), S. 47— Order amend- 
ing decree passed on separate application, but 
not in execution — Application does not fall 
under S. 47 and no appeal is competent from 
order — Amended decree though appealable, 
revision from order is entertainable. 

Where the order amending a deoree for a cer- 
tain sum is not pasBed in execution proceedings 
but on a separate application under 8s. 161/152, 
the application does not fall under 8. 47 and no 
appeal from the order is oompetent. But the 
mere faot that the order amending the deoree is 
not itself appealable and the mere faot that appeal 
can be presented from the amended decree is no 
bar to the entertainment of a revision petition of 
the order in question, if it is passed without 
jurisdiction : A 1 R 1934 All 100, Rel. on. 

[P 6 0 1] 

❖ (b) Civil P. C. (1908), Ss 151 and 152 — 
Remedy by way of appeal from decree open 
— Inherent jurisdiction cannot be invoked — 
No appeal or delay in appeal, though appeal 
competent — Error in decree — Application 
under S. 151 is entertainable— Matter is one 
of discretion with Court, to be exercised 
with regard to circumstances — Decree of 
subordinate Court merging in decree sought 
to be amended — District Judge is competent 
to proceed under S. 152 to amend same. 

A resort to Inherent jurisdiction is not permis* 
Bible where another remedy is open to the person 
preferring an application under 8. 161. Thus 
where a remedy by way of appeal from a deoree is 
dearly open to a person, he oannot invoke the in- 
herent jurisdiction of the Court : AIR 1926 
Bom 139, Rel. on. [P 6 0 2] 

But the mere fact that there is no appeal or 
that there is considerable delay in appealing is no 
bar to the Distriot Judge entertaining an applica- 
tion to amend the deoree of the subordinate Court 
under 8. 161, if in faot there is an error in the 
deoree. The Distriot Judge can amend the deoree 
even under 8. 152, if the deoree of the Subordinate 
Court has merged in the appellate deoree. But 
this oannot be asked to be done as of right. The 
matter is one of discretion with the Court and 
the discretion has to be exercised after duly con- 
sidering all the olroumstances: AIR 1925 All 187 
and AIR 1929 Rang 158, Rel , on; A I R 1929 


Oudh 385 ; AIR 1932 Oudh 291; AIR 1923 
Bom 414; AIR 1932 Cal 563 and (1892) A O 

547, Ref. CP 6 G 2; P 6 0 1] 

Tek Chand — for Petitioners. 

R. 0. Soni — for Respondent . 

Order. — This is an appeal from fche 
order of fche Distriot Judge, Ambala, allow- 
ing an amendment of a deoree passed by 
fche Senior Subordinate Judge, Ambala. 
The order purports to have been passed 
under S. 151, Civil P. C., and fche material 
faofcs leading to fche order are briefly as 
follows : On 15fch June 1921, a firm 
oalled Mitter Sen.Ganeshi Lal sued 
another firm named Manohar Lal-Uggar 
Sain, on fche basis of a bahi account and 
obtained a deoree for Rs. 3,258-13-3 
against all fche defendants on 28fch July 
1924. It appears fchafc the deoree was 
exeoufced from time to time against the 
defendants including the present appellant 
Kalyan Rai. Kalyan Rai raised an objeo- 
fcion in fche course of fche execution pro- 
ceedings fchafc he was not personally liable; 
but his objection was rejeofced and fche 
order of exeoufcing Court was upheld in 
appeal to this Court : vide Civil Appeal 
No. 1199 of 1934 deoided on 29fch Maroh 
1935. Kalyan Rai had not appealed from 
fche deoree of fche Senior Subordinate Judge 
bufc another defendanfc named Wazir Singh 
had appealed and it was held by the 
learned District Judge in his appeal that 
Wazir Singh was not personally liable, 
bufc only fco fche extent of his interest in 
fche joint family property : vide order of 
fche District Judge dated 8fch Maroh 1927. 

On 17th December 1935, Kalyan Rai 
presented an application fco fche District; 
Judge, Ambala, for amendment of the 
deoree passed by the Senior Subordinate 
Judge on 28fch July 1924 on the ground 
fchafc fche deoree was not in accordance 
with fche judgment. It was objected before 
fche learned District Judge fchafc as fche 
deoree of fche Subordinate Judge merged in 
fchat of the Distriot Court by reason of 
the appellate order dated 8th Maroh 1927, 
and as fche deoree of fche Distriot Judge of 
fche later date was in oonformity with his 
judgment, no application for amendment 
of fche deoree was competent. The learned 
Disfcriofc Judge however held fchafc he had 
inherent jurisdiction to amend fche deoree 
as Kalyan Rai was prevented from apply- 
ing to fche trial Court for amendment of 
its deoree merely by reason of fche ‘for- 
tuitous oiroumstanoe fchafc another defen- 
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dant, namely Wazir Singh had appealed 
from the deoree and the deoree had thus 
merged in the deoree of the Appellate 
Court. On merits, he found that the judg- 
ment of the Senior Subordinate Judge 
dated 28th July 1924 showed that the 
deoree was passed against the defendant 
firm as joint family concern and that the 
intention was to make the members of the 
family liable only to the extent of their 
share in the joint family property. He 
accordingly direoted the deoree to be 
amended by addition of a proviso that 
Kalyan Bai was liable only to the extent 
of his interest in the family property. 
From this decision the deoree.holder firm 
has preferred the present appeal. 

A preliminary objection is raised that 
no appeal is competent from the order in 
question as it was passed under S. 151, 
Civil P. C., and that even a revision is not 
competent as the appellant could have 
appealed from the amended deoree accord- 
ing to S. 96, Civil P. 0. The first conten- 
tion, namely that no appeal is competent 
appears to be correct. The appeal pur- 
ports to be filed under 8. 47, Civil P. C., 
but the order in question was not passed 
in execution proceedings but on a separate 
application under 8s. 151/152, Civil P. C. 
The order amends the deoree of the Senior 
Subordinate Judge, Ambala, and oannot 
in any Bense be held to fall under 8. 47, 
Civil P. 0. The learned counsel for the 
deoree.holder further prayed that the 
memorandum of appeal be treated as a 
petition for revision. As regards the con- 
tention of the learned counsel for the res- 
pondent that no revision lies as an appeal 
could have been preferred from the amend- 
ed deoree, the learned counsel urged that 
the order amending the deoree was itself 
not appealable and that the mere fact 
that the appeal oould have been presented 
from the amended deoree was no bar to 
the entertainment of a petition for revi- 
sion of the order in question as it was 
clearly passed without jurisdiction. In 
support of this contention, he relied on a 
Division Benoh ruling of the Allahabad 
High Court reported in AIR 1934 All 

thP* w ^^°h appears to be in his favour. 
The amended deoree was merely based 

upon the order challenged. As at present 
advised, I hold that a petition for revision 
is competent. 

1. Bhujaatmand Khan v. Govind BoharJ, AIR 

1984 All 100=147 I 0 688. 


The next question for consideration is 
whether the order in question was passed 
without jurisdiction. The learned District 
Judge has held that he bad inherent 
jurisdiction to amend the deoree beoause 
Kalyan Bai was prevented by fortuitous 
oircumstances from applying to the trial 
Judge for amendment of the deoree. Kalyan 
Bai had however a clear remedy open to 
him by way of appeal in the first instance 
whioh he had not availed of. It has been 
noted above that Wazir Singh, another 
defendant, had appealed to the Distriot 
Judge and had got the decree amended. It 
is true that under O. 41, B. 33, Civil P. C., 
it was open to the Distriot Judge to amend 
the deoree in respeot of other defendants 
also, but even then Kalyan Bai did not 
appear and ask for such a relief and con- 
sequently this was not done. 

It is an established proposition that 
resort to inherent’ jurisdiction is not per- 
missible where another remedy was open 
to the person preferring an application 
under 8. 151, Civil P. C. In the present 
instanoe, a remedy by way of appeal was 
dearly open to Kalyan Bai and he oannot 
therefore in my opinion invoke the in- 
herent jurisdiction of the Court: cf. AIR 
1926 Bom 139. 1 2 In my opinion the 
learned Distriot Judge had no jurisdiction 
under 8. 161, Civil P. C., to amend the 
deoree, as he did. It was urged however 
for the respondent that the learned Dis- 
triot Judge oould amend even the deoree 
of a subordinate Court under 8. 151, Civil 
P . C., and the mere fact that there was 
no appeal or that there was considerable 
delay was no bar to entertaining such an 
application, if in faot there was an error 
in the deoree. In support of this conten. 
tion, reference was made to 47 All 44, 3 4 
Luok 562, 4 8 Luok 93, 6 AIR 1923 Bom 
414, 6 139 I C 528 7 and (1892) AC 547. 8 

3. Virappa Govindappa v. Baaappa Virabad- 

rappa, AIR 1926 Bom 139=92 I 0 864=27 
Bom L R 1611. 

8. Kishori Mohan v. OhhaDga Lal, AIR 1926 
All 187=82 I 0 1030=47 All 44. 

4. Mohammad Raza v. Ram Saroop, AIR 1929 
Oudh 886 = 118 1 0 768=4 Luok 662=6 
O W N 604 (P B). 

6. Paraotam DaBB v Mohammad Hamid Mirza 

Beg, AIR 1932 Oudh 291=139 I 0 867=8 
Luck 93=9 OWN 633. 

6. Jayavant Rao v. Naralng' Sakharam, AIR 

1928 Bom 414=80 I 0 180. 

7. K. 0. Mukerjee v. Ainaddin, AIR 1932 Cal 
668=139 I 0 628=86 0 W N 97. 

8. H. W. Hatton v. Hugh Harria, (1892) A 0 647 

=62 L J P 0 24=1 R 1=67 L T 722. 
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After carefully considering these autho- 
rities I have come to the conclusion that 
there is force in this contention. It would 
appear from 47 All 44 I * 3 * * * * * that the learned 
District Judge could amend the decree 
even under S. 152, as the deoree of the 
Subordinate Judge had merged in the ap- 
pellate deoree. The same view reoeives 
support from 7 Rang 88. 9 The learned 
Distriot Judge was of opinion that he 
could not act under S. 152, Civil P. C„ as 
the deoree of the Distriot Judge was in 
conformity with the appellate judgment. 
But this view does not appear to be 
oorreot. 

Although however the Distriot Judge 
had jurisdiction to amend the deoree under 
S. 152, Civil P. C., it would appear from 
the authorities quoted above that the res- 
pondent could not ask this to be done as 
of right. The matter was one of discretion 
with the Court, and the discretion had to 
be exercised after duly considering all the 
circumstances. It has been urged for the 
petitioner that Kalyan Rai has been guilty 
of gross negligenoe and laches, and that 
the deoree has been already exeouted 
against him personally more than once. It 
is further urged that the petitioner has 
now been deprived of other remedies by 
lapse of time. On the other hand, it has 
been urged for Kalyan Bai that he had 
been pursuing other remedies to get rid of 
the deoree, that he challenged his personal 
liability from the outset and that the peti- 
tioner has gained an advantage to which 
he was never entitled. The material be- 
fore me does not appear to be sufficient to 
arrive at a oorreot finding on these points, 
which are relevant for determining the 
question whether this is a fit case for 
exercising the discretion conferred on the 
Court in amending a deoree under 8. 162, 
Civil P. C. It seems therefore neoessary 
to remand the oase to the learned Distriot 
Judge for re-decision of the petition with 
reference to 8. 152, Civil P. C., after 
taking into consideration all the relevant 
facts bearing on the discretion to be exer- 
cised by the Court. 

I accordingly set aside the order of the 

learned Distriot Judge passed under 8. 151, 

Civil P. 0., and remand the oase for re- 

decision under 8. 162, Civil P. 0„ in the 

light of the above remarks. No order as 

to oosts. Parties are directed to appear 

9. Ohetfcyar Firm v. Ko Yin Gyi, AIR 1929 

Rang 158=117 I 0 505=7 Rang 88. 
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before the learned District Judge on 17th 
February 1937. 

V.B.b./a.l, Case remanded. 
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Tek Chand J. 

Mt. Shanti Devi — Defendant 
Appellant. 

v. 

Mani Singh and others, Plaintiffs and 
another , Defendant — Respondents. 

Second Appeal No. 713 of 1936, Deoided 
on 15th Deoember 1936, from deoree of 
Dist. Judge, Jhelum, D/- 21st May 1936. 

(a) Adverse Possession — Lessee attorning to 
S w hen crop was sown — Entry in khasra made 
some time, later — Suit by another against S 
for possession — S claiming adverse possession 
—Possession of S commenced when crops 
were sown and not when khasra entry was 
made. 

A person was in possession of land as a lessee 
and attorned to one S when rabi crop was sown. 
The entry of the attornment was however made 
in the khasra some time later. A person olaim* 
ing to be entitled to the land brought a suit 
against S who contested the suit by claiming 
adverse possession. The suit was however with- 
in 12 years of the date of entry in the khasra 
but more than 12 years after the sowing of the 
rabi orop : 

Held that the suit was barred and the posses- 
sion of S through the lessee commenced when the 
rabi orop was aotually sown, although the entry 
in the khasra was made later on. [P 8 0 1] 

(b) Adverse Possession — Possession need 
not be to the knowledge of real owner— 
Possession which is overt and without 
attempt to conceal is sufficient. 

In order to establish adverse possession, it is not 
necessary that the claimant must not only hold 
openly and as of right for the requisite period but 
he must also prove that he did so to the know- 
ledge of the owner. It is sufficient that the pos- 
session of the trespasser should be overt and 
without any attempt at concealment so that the 
person against whom time is running ought, if 
he exeroises due vigilance, to be aware of what is 
happening : A I R 1934 P C 23, Foil.; 10 I 0 
841 and AIR 1915 Lah 119, Bel. on. 

[P 8 0 1, 2] 

Ram Lai Anand I — for Appellant. 

Ram Chand Manohanda — 

for Respondents. 

Judgment. — One Ishar Singh Khafcri, 
governed by the Mitakshara Sohool of 
Hindu Law, died childless on 10th 
February 1923. He left no widow, and 
his surviving relations were his sister, Mt. 
Shanti Devi, defendant- appellant, and cer- 
tain collaterals -in the fifth degree. The 
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present suit was instituted on 8th October 
1935 by some of his collaterals for posses- 
sion of their pro rata share of Ishar 
Singh’s land, whioh had been in possession 
of Mt. Shanti Devi for a long time. It was 
alleged in the plaint that according to the 
Mitaksbara, as understood in the Northern 
Provinces, the sister of a childless Hindu 
was not in the line of heirs, before the 
enaotment of Act 2 of 1929, and therefore 
the possession of Mt. Shanti Devi was 
unlawful. In reply the defendant pleaded 
inter alia that she had acquired an in- 
defeasible title by adverse possession and 
that the plaintiffs' suit was barred by time. 
The trial Judge found against the defen- 
dant on this point and passed a decree in 
favour of the plaintiffs for their 7/20th 
share in the land. The defendant’s appeal 
to the District Judge having been dis- 
missed, she has preferred a second appeal 
in this Court. 

It is no longer denied that Mt. Shanti 
Devi was not in the line of Ishar Singh’s 
heirs. It is also admitted on behalf of the 
plaintiffs that they have never been in 
actual possession of the land sinoe Ishar 
SlDgh’s death. The faots found are that 
in the lifetime of Ishar Singh, the land was 
cultivated by his tenant Amir Chand, who 
continued in aotual cultivating possession 
after his death till 1931. Ishar Singh had 
died on 10th February 1923, when the 
rabi crop was standing. The revenue 
papers throw no light as to who took the 
landlord’s share of the produce for that 
harvest. The khasra girdawari for kharif 
1923 however contains a note, dated 
10th February 1923, stating that Amir 
Chand was holding as tenant under Mt. 
Shanti Devi. All the subsequent khasra 
girdawaria till 1931 show that he culti- 
vated the land as her tenant and gave the 
landlord’s share of the produce to her. It 
is admitted that Mt. Shanti Devi has been 
in possession from 1931 up to the date of 
the institution of this suit. On these facts 
the Courts below have found that adverse 
possession of Mt. Shanti Devi started on 
2nd Ootober 1923 (the date of the note in 
the khasra girdawari) and as the requisite 
12 years’ period expired on 1st Ootober 
1935, when the Civil Courts were closed 
for the Dusehra holidays in continuation 
of the September vacation, she had not 
aoquired a title by prescription on 8th 
Ootober 1935, when on the re-opening day 
of the Courts the plaintiffs instituted the 
■present suit. 
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For the appellant it has been contended 
that the lower Courts have erred in inter- 
preting the note in khasra girdawari as 
showing that Mt. Shanti Devi’s possession 
started on the date on which the note was 
made. It really shows that Amir Chand, 
who had been in possession sinoe Ishar 
Singh’s lifetime, had attorned to her from 
the time when the rabi orop was sown in 
July or August, and as the suit was filed 
more than twelve years from that time 
she mu9t be held to have acquired an 
indefeasible right by adverse possession. 
In reply, Mr. Manchanda has urged that 
the entry in the khasra girdawari was by 
itself no proof of the faot that Mt. Shanti 
Devi had aotualiy taken the produce for 
kharif 1923. There is however no force 
in this contention, as Mani Singh, plain- 
tiff 1, when examined as a witness, clearly 
stated that the produce of kharif 1923 had 
in faot been taken by Mt. Shanti Devi. 

The sole question for determination 
therefore is whether in the oircumstanoes 
the period of twelve years should be 
oounted from 2nd Ootober 1923, the date 
on whioh the entry was made in the khasra 
girdawari, or the time when the orop was 
actually sown, two or three months before. 
In considering this point, it must be borne 
in mind that Amir Chand had been in 
cultivating possession of the land since the 
lifetime of Ishar Singh and there is no 
proof that he acknowledged any one as his 
landlord for rabi 1923. Indeed, it seems 
probable that he appropriated the whole 
of the produce of that harvest to himself. 
It is admitted for the plaintiffs that they 
or any other collateral has never been in 
aotual possession of the land and it is 
difficult to see how they oould be presumed 
to have been in constructive possession of 
the land during this period. The learned 
Distriot Judge seems to think that this 
conclusion follows from the rule that "pos- 
session follows title”. But that rule is 
obviously inapplicable to the faots of the 
oase. Here the land was in the physioal 
possession of a third party, who had nob 
acknowledged the collaterals as landlords 
and therefore his possession oould nob 
possibly be considered to be for, or under, 
them especially when at the next harvest 
he aotualiy attorned to Mt. Shanti Devi 
and continued to cultivate under her till 
1931. The learned Distriot Judge has 
cited a number of rulings in support of 
his oonolusion, but none of them appears 
to have any bearing on this oase. In 
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29 Cal 518, 1 the land in dispute had been 
submerged and it was held that during the 
period of submersion, possession must be 
presumed to follow title, and therefore 
had^remained with the real owner. 38 All 
411 was a case in which certain land was 
the subject of a usufruotuary mortgage 
and it was held that title by adverse pos- 
session could not be acquired against the 
mortgagor during the currency of the mort- 
gage. Id A I E 1928 Lah 306 3 , the land 
in question was banjar and not in actual 
possession f of anyone. To such land the 
rule that possession follows title” was of 
course rightly applied. The faots of the 
present case are entirely different and 
these oases are of no real assistance what- 
ever. Amir Chand’s possession from the 
date of the death of Ishar Singh till the 
harvesting of the rabi crop of 1923 cannot 
be said to have been on behalf of either 
the plaintiffs or the defendant. 

In kharif 1923 however he definitely 
attorned to the defendant and having 
acknowledged her as the owner, began to 
give her the landlord's share of the pro- 
duce. From that harvest she has been in 
continuous possession. The entry in the 
khasra girdawari was no doubt made on 
2nd Ootober 1923, but this does not indi- 
cate that the attornment took plaoe on 
that date. Indeed, by acknowledging her 
as the landlord and paying her the land- 
lord s share of the produce of that harvest 
m full, Amir Chand must be taken to have 
attorned to her from the date when the 
crop was sown. The aotual date of attorn, 
ment is no doubt now known, but what- 
ever it might have been, it related back 
nunG pro tunc to the time of sowing the 
orop, the benefit of which was enjoyed by 
her. Mt. Bhanti Devi’s possession must 
therefore be held to have commenced in 
August 1923 at the latest. It is beyond 
question that since then she has been in 
possession nec vi, nec clam, nec precario , 
for more than twelve years, when the suit 
was brought on 8th Ootober 1936. She 
must therefore be held to have acquired 
an indefeasible title by prescription. It 
Beems to have been argued successfully in 
the Courts below that in order to est ablish 

h v. Kriebnamani Gupta, 

U902) 29 Cal 618=29 I A 104=6 OWN 617 
=8 Bar 260 (P 0). 

2. Kunwar Ben v. Darbari Lai, AIR 1916 All 
79=84 I O 171=88 All 411=14 A L J 4S8. 

8. Nur Muhammad v. Qaim, AIR 1928 Lah 
806=110 I C 867=29 P L R 881, 
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adverse possession, it is necessary that the 
ol aim ant must not only hold openly and 
as of right for the requisite period, but he 
must also prove that he did so to the 
knowledge of the owner. This however 
« a oorreot view of the law. In 61 Oai 
262 it has been laid down by their Lord- 
ships of the Privy Council that it is suffi- 
cient; that the possession of the trespasser 
should be overt and without any attempt 
at concealment, so that the person against 
whom time is running ought, if he exer- 
oises due vigilance, to be aware of what is 
happening : see also to the same effect 67 
P L R 1911 6 and 48 P L R 1915. 6 

I hold that on the faots proved in the 
oase, Mt. Shanti Devi has succeeded in 
establishing that she had been in adverse 
possession for more than twelve years at- 
the date of the suit. I accept the appeal, 
set aside the judgments and deorees of both 
Courts .beiow, and dismiss the plain- 
tiffs suit with costs throughout. 

B.p./r.k, Appea l accepted . 

4 * v * Debendra Lai, AIR 193A 

28—147 I 0 646=61 I A 78=61 Cal 26» 

6. Gokul l Chand v. Rajji, (1911) 67 P L R 1911= 

10 1 U o41. 

6. Kishen Narain v. Puran Chand, AIR 1915 
Lah 119=28 I 0 298=48 P L R 1916. 
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J AI Lal and Abdul Rashid J J. 

Lala J inda Bam — Appellant. 

v. 

Model T own Society Ltd . — Respondent- 

Second Appeal No. 1248 of 1936, Decided 
on 11th February 1937, from deoree of 
Distriot Judge, Lahore, D/. 10th Ootober 
iy3b. 

(a) Interpretation of Statutes — Conflict bet- 
ween— Rule having force of law and a bye- 
law Rule is to bo preferred. 

Ordinarily a rule, whioh is ae effeotive as a seo- 
tion of the Act, muefe be followed Id preference to- 
ft bye-law if there is a oonfliot between the two. 

(b) Co-operative Societies Act (1912), S?8(3> 
-Bye laws under, bye-law 3 — Registered 
building society constructing houee for mem- 
»®r — Transaction is not loan. 

Where a soolety regiafcered under the Co-opera- 
tive Sooleties Aot oonatruots a house for its mem- 
ber under the bye-law framed under B. 8 (3), the 
transaction does not amount to a loan. [P 10 0 lj 

Jiwan Lai Kapur — for Appellant . 

13aari Das and Manohar Lal Saohdeva 

. . _ — for Bespondent- 

Anant Ram Khosla for Govt. Advocate 

— for the Crown - 
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Jinda Bam y. Model Town Society ( Jai Lai J) 


Jai Lai J. — This second appeal has 
been referred to a Division Bench by a 
Judge in Chambers in view of the impor- 
tant question of law involved. The appel- 
lant is Bai Sahib Jinda Bam, a member 
of the Model Town Sooiety Limited, 
which has been registered under the Co- 
operative Societies Act, 2 of 1912. The 
Society undertook to construct a house for 
Bai Sahib Jinda Bam in the Model Town 
and it appears that after the house had 
been oonstruoted, there was some dispute 
between the parties as to the amount 
claimable on account of it by the Sooiety. 
This dispute was referred by the Commit- 
tee of the Society to the Registrar of Co- 
operative Societies professing to aob under 
B. 18 of the rules framed by the Looal 
Government under S. 43, Co-operative 
Societies Aot. Sub.s. (5) of S. 43, whioh 
empowers the Looal Government to frame 
rules, also provides that the rules so 
framed shall have the same foroe as if 
they had been enaoted in the Aot. It 
appears however that when the Sooiety 
was registered, a set of bye-laws was 
framed by it, which were aooepted to be 
correct by the Begistrar, and the Sooiety 
was registered. 

The power to frame bye-laws has been 
conferred on a Sooiety under S. 8 (3) of the 
Aot and it is provided that the Registrar 
may register a sooiety if, on an examina- 
tion of the bye-laws framed by the sooiety 
which must be submitted with the applica- 
tion for registration, he is satisfied that 
the bye-laws are not opposed either to the 
Aot or to the rules framed by the Looal 
Government. S. 10 provides that the 
order of the Registrar registering a sooiety 
is oonolusive and oannot be questioned. 
The bye-laws, on the submission of which 
a sooiety has been registered, can be 
amended by it under 8. 11 of the Aot, and 
the Begistrar has been given certain 
powers with regard to the scrutiny of the 
amendment, but we are not concerned 
with this matter in the present appeal. It 
must however be mentioned that among 
the bye-laws framed by the Model Town 
Sooiety Limited, when it was registered, 

there is a bye-law No. 37, whioh reads as 
follows : 

Any dlipnte, concerning the business of the 
■oclety between members or past members of the 
sooiety or persons olaiming through them, or bet- 
ween a member or past member or persons so 
olaiming through them and the oommittee or any 
oflicor of the sooiety, shall be referred to the 


Registrar as provided in the rules notified by 
Government under the Go-operative Societies Aot. 
One arbitrator eball be nominated by each of the 
parties out of the Panel of Arbitrators and the 3rd 
Arbitrator ehall be nominated by the Regietrar 
and he shall be the Chairman of the Board. 
When any party to a dispute fails to nominate an 
Arbitrator from the Panel within 15 days of the 
notice to him, the Registrar shall nominate an 
Arbitrator in his place from the Panel. 

Rule 18 framed by the Local Govern- 
ment under the powers conferred upon 
it by 8. 43 (5), Co-operative Societies Act, 
runs as follows : 

18. (a) Any dispute concerning the business of a 
oo-operative sooiety between members or past 
members of the society or persons olaiming 
through them, or between a member or past 
member or persons so olaiming and the committee 
or any officer shall be referred to the Registrar. 
Reference may be made by the committee or by 
the sooiety by resolution in general meeting or by 
any party to the dispute, or if the dispute con- 
cerns a sum due from a member of the committee 
to the sooiety by any member of the society; (b) 
the Registrar may either decide the dispute him- 
self, or appoint an arbitrator, or refer the dispute 
to three arbitrators, of whom one ehall be nomi- 
nated by eaoh of the parties and the third shall 
be nominated by the Registrar and shall aot as 
Chairman. 

On a reference being made to the Regis- 
trar by tbe Committee of the Sooiety of 
the dispute between it and Rai Sahib 
Jinda Ram, the Registrar appointed one 
arbitrator to deoide tbe dispute and that 
arbitrator gave an award whioh was not 
acceptable to Rai Sahib Jinda Ram who 
appealed to the Registrar, but having 
failed therein, instituted the suit, out of 
which this seoond appeal has arisen, for 
an injunction against the Society restrain, 
ing it from executing the award. This suit 
has been dismissed by the Courts below. 
It is contended on behalf of tbe appellant 
that bye-law No 37 of tbe Model Town 
Sooiety Limited, being the basis of the 
oontract between the parties, tbe arbitra- 
tion oould have been only under that bye- 
law and not under R. 18. It would be 
observed from a comparison of R. 18 and 
bye. law No. 37 that there is a conflict 
between them as to tbe persons to whom 
reference has to be made by tbe Registrar, 
but there is no oonfliot between tbe two 
that the initial procedure by the parties 
in a dispute is to refer the matter to the 
Registrar. So far as the Committee of tbe 
Sooiety therefore is concerned, the matter 
was rightly referred to the Registrar and 
it was the Registrar who had then to 
exeroise bis powers under tbe law either 
by deciding the matter himself or by re. 
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-ferring ib to one arbitrator or to three 
arbitrators. The difference between the 
bye-law and the rule is that whereas the 
bye law merely provides for the reference 
to a dispute by the Registrar to three 
arbitrators, the rule empowers the Regis- 
trar to decide the matter himself or to 
refer ib to one arbitrator or to three 
arbitrators. 

I have already stated that R. 18 must 
be deemed to form part of the Act and the 
Registrar was under the circumstances 
bound to act in accordance therewith, and 
if he found a oonfliot between the bye-law 
and the rule, it was for him to decide 
which of the two he should follow. He 
preferred to follow the rule and ib is im- 
possible to hold that in doing so he aobed 
illegally. There is no force in the conten. 
tion of the learned counsel for the appel- 
lant that when there is a oonfliot between 
the rule and the bye-law, the bye-law 
should be preferred. No authority has 
been cited in support of this contention, 
and ordinarily the rule, which is as effec- 
tive as a section of the Act, must be fol- 
lowed in preference to a bye-law if there 
is a confliob between the two. In any 
case, ib is nob possible to hold that the 
Registrar should have followed the bye- 
law and therefore that he aoted illegally 
in aobiDg under R. 18. 

The next contention raised on behalf of 
the appellant is that the transaction bet- 
ween the parties to this suit was beyond 
the competence of the Model Town 8ooiety, 
Limited, by virtue of the bye-laws framed 
by it. It waB contended that the transac- 
tion in fact was one of a loan by the 
Society to one of its members, and the 
objects of the 8ooieby as mentioned in bye. 
law No. 3 do nob extend to the granting of 
loans to its members. Whether the Society 
is entitled to lend money to its members 
under its bye-laws is a matter on which 
we need express no opinion, beoause I am 
of opinion that the transaction in question 
does nob amount to the granting of a loan 
by the Sooiety to one of its members ; on 
the other hand, it was the construction of 
a house by the Sooiety for a member, and 
the subsequent dispute is about the re- 
covery of the amount spent by the Sooiety 
on the construction. Clause (o) of bye-law 
No. 3 clearly provides that one of the 
objects of the Sooiety is to build residen. 
tial houses and other buildings for private 
<and public use and convenience of the 


members. The next objection of the ap. 
pellant is that the reference to the Regis* 
trar was not properly made by the Com- 
mittee. R. 18 provides that reference may 
be made to the Registrar by the Com- 
mittee or by the Society by resolution in 
general meeting of its members or by any 
party to the dispute. A resolution in this 
case was passed by the Committee in 
which ib is provided that the dispute with 
oertain members, among whom the appel. 
lanb is mentioned, should be referred to 
arbitration. That oan have reference only 
to R. 18 under which the matter is re- 
ferred to the Registrar inter alia for refer- 
ence to arbitration. It was so understood 
by the Committee and also by the appel- 
lant himself, who does not appear to have 
raised any objection initially to the course 
adopted by the Committee or by the 
Registrar. 

Finally the learned oounsel for the ap- 
pellant raised the question that the award 
of the arbitrator was manifestly unjust, 
because two engineers had been appointed 
by him who valued the building at a oer- 
tain figure and the award is much above 
that figure. This is a matter which was 
nob raised before the learned Distriot 
Judge in appeal before him and cannot be 
raised for the first time in second appeal. 

I would consequently dismiss this appeal, 
bub in view of the fact that the Model 
Town Sooiety Limited itself is responsible 
for framing a wrong bye-law, I would 
order that the parties should bear their 
own oosts throughout. 

Abdul Rashid J. — I agree. 

b.d./r.k. Appeal dismissed . 


* A. I. R. 1938 Lahore 10 

Skemp J, 

Manohar Lal and others — Defendants 

— Appellants, 

v. 

Kishan Lal and others — Plaintiffs — 

Respondents. 

First Appeal No. 109 of 1936, Decided 
on 15th March 1937, from order of Senior 
Sub-Judge, Rohtak, D/. 30bh April 1936. 

* (a) Civil P. C. (1908), O. 43, R. 1, Cl. (a)— 
Appointed receiver declining to act — Ap- 
pointment of receiver in general may be con- 
torted in appeal. 

Whore a receiver is appointed but he refuses to 
aob, an appeal on the point whether a receiver 
should or should not be appointed oan* be enter- 
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tained : 73 P R 1902 and AIR 1923 Lah 48, 
Rel. on. [P 11 C 2] 

(b) Civil P. C. (1908), O. 40, R. 1- Partition 
•uit — Likelihood of debts being realized or 
settled by defendants without plaintiff’s 
knowledge — Appointment of receiver is 
proper* 

Where in a euit for partition of the 
moveable and immovable property, it is likely 
that debts may be realized by the defendants 
without the plaintiff’s knowledge or settlement cf 
these debts may be arrived at by the defendants 
in a manner prejudicial to the plaintiff, it is 
just and convenient to appoint a receiver during 
fluoh suit. [P 12 C 1, 2] 

D. N. Aggarwal — for Appellants. 

Faqir Chand Mittal — for Respondents . 

Judgment. — This is an appeal against 
an order appointing a reoeiver. A pro- 
liminary objection is taken that in this 
oase an appeal does not lie. On 30th April 
1936, the Senior Subordinate Judge of 
Rohtak, at the instance of the plaintiff, 
passed an order appointing Rai Bahadur 
Chaudhri Lal Chand for the management 
and control of all moveable property in 
dispute. Be gave eight directions to the 
receiver, one of which was the furnishing 
of seourity. The opposite party appealed 
through Mr. D. N. Aggarwal, who on 5th 
May 1936 obtained an order from a Divi- 
sion Benoh in the following terms : 

Admitted S. B. The order appointing 
receiver is suspended meanwhile.” The 
same day Mr. Aggarwal sent a telegram 
informing his clients : 

Congratulations. Order appointing re. 
oeiver suspended. Inform receiver or 
Court if necessary.” 

While this was going on in Lahore, in 
Rohtak, Rai Bahadur Chaudhri Lal Chand 
had on 2nd May deolined to aot as recei- 
ver ; and on 4th May the Court appointed 
Lala Laohhman Das, Advocate, Jhajjar, as 
a reoeiver on terms slightly modified. This 
order was passed in the absonoe of the 
parties who were to be informed. Lala 
Laohhman Das was also informed, but on 
6th May the defendant’s mukhtar put in 
an application saying that an appeal 
against the order appointing a receiver 
had been made, the appointment had been 
suspended and requesting that nothing 
further be done. Thereon on 7th May the 
Senior Subordinate Judge informed Lala 
Laohhman Das that the order had been 
suspended and that he was not to do any- 
thing. Accordingly Lala Laohhman Das 

has taken no steps and has not famished 
security. 


Now, it is dear that the order of the 
Division Benoh and the telegram of 
Mr. Aggarwal refer to the order of 30th 
April. They had no knowledge of the 
order of the Senior Subordinate Judge of 
4th May ; but the telegram was interpre- 
ted very naturally as referring to the 
appointment of a receiver in general terms. 
The appeal was lodged against the order 
of 30th April, but tbe gentleman then 
named refused to aot. No appeal has been 
lodged against tbe order appointing Lala 
Laohhman Das. The point taken by 
Mr. Faqir Chand Mittal for the respon- 
dents is that no appeal lies against an 
order appointing a receiver if the order 
is incomplete, e. g. if the receiver has 
been ordered to furnish seourity and has 
not done so at the time of the appeal. 
Mr. Faqir Chand points out that there are 
conflicting authorities on this point. 
According to Sir Dinshaw Fardunji Mulla’s 
Civil Procedure Code, Edn. 10, p. 1006: 

It has been bold by the High Courts of Calcutta, 
Bombay and Allahabad that an order that a 
reooivor be appointed without appointing any- 
body by name as receiver and adjourning the 
application to a later date for nominating a recei- 
ver la not an order within the meaning of this 
rule and it is not, therefore, appealable under 

0. 48, R. 1, Cl. (s), Civil P. C. The contrary has 
been held by a Full Bench of the Madras High 
Court and by the Patna High Court. 

Mr. Faqir Chand also referred to some 
other ruliDgs not oited by Mulla. Mr. 
Aggarwal for the appellants drew my 
attention to a Division Benoh ruling of the 
Chief Court, 73 P R 1902. 1 In that case 
the Distriot Judge had nominated the 
Collector who refused to aot ; but the 
Benoh overruled a preliminary objection 
and deoided to hear the appeal on the point 
whether a reoeiver should be appointed or 
not. This ruling w ? as followed in the Bigh 
Court in a Single Bench oase, reported in 
72 I C 569, 2 by Campbell J. There is no 
ruling of the Punjab Chief Court or of the 
Lahore Bigh Court to the oontrary and I 
deoide to follow these two rulings without 
further disoussion. On the merits the 
parties are members of the family of 
Ramji Lal deceased. Ramji Lal was 
married twioe. By his first wife he had a 
son Kishen Lal who is the principal plain- 
tiff, his five sons having also been added 
as plaintiffs. The defendants are the sons 

1. Mt. Budhwantl v. Mt. Biehen Koer, (1902) 73 

P R 1902=69 PLR 1902. 

2. Raghbir Singh Jaewant Singh v, Narinjan 

Singh, AIR 1923 Lah 48=72 I O 669. 
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of the seoond wife of Ramji Lai, Mt. 
Munni. The plaintiff sued for partition 
of the family property and rendition of 
aocounta ag far aB the agricultural land 
was concerned. He only sought a declara- 
tion that he was the owner of one. sixth 
share. Mutation of land left by Ramji Lai 
had been effected in favour of Kishen Lai 
and his five half-brothers. 

Prima faoie the plaintiff is entitled to a 
share ; the defendants allege that it is only 
one seventh share and not one-sixth as he 
olaims, but that is not material at this 
stage. The defendants rely on a previous 
partition alleging that the plaintff had 
taken cash and house property only but 
no land. This previous partition is denied 
by the plaintiff and the defendants do not 
allege that it was effected by an instru- 
ment in writing nor indeed name the date 
on which it took place. They rely in 
support of this partition on a previous 
statement by Ramji Lai dated 21st Maroh 
1929. The statement was made in the 
course of previous litigation and is obvi- 
ously inadmissible in evidence. They also 
rely on the will of Ramji Lai executed on 
13th December 1934, a few days before 
his death on 23rd December 1934. Its 
terms are of course admissible. It recites 
that the testator had six sons, the eldest 
of whom Kishen Lai by his first wife had 
already received muoh in moveable pro- 
perty and household effeots ; and a large 
amount of money had been spent on his 
education and marriage. The will further 
recites that Kishen Lai is living separate 
from him for some time as a divided mem- 
ber of the family, that he has separate 
business and no share in any property left 
with the testator. No dates and indeed no 
precise facts or details of any kind are 
given in this will. The trial Judge said 
that there was no danger to the immov- 
able property, but he appointed a receiver 
for the moveable property 

seeing that tha very nature of the property is 
auoh as might place the plaintiffs at a disadvan- 
tage or make it inoonvenlent for the Court and 
the plaintiffs to go into acoounts in this oase ... 
Debts may be realized without the plaintifla* 
knowledge or settlement arrived at in a manner 
prejudicial to them. 

The defendants admit having realized a 
part of the debt. It is urged that this 
order is very prejudicial to the defendants 
who are conducting mainly a money lend- 
ing business. I adjourned the case for 
three days in order that both the parties 
might attend and see if some settlement 


could be come to, but none of the defen- 
dants have oome. It appears to me that 
it is just and convenient to appoint a 
receiver, the last argument of the trial 
Judge being particularly cogent. The 
appellants’ counsel attaoked the appoint- 
ment of Lala Laohhmas Das personally 
but was unable to suggest anybody else. 
He also attaoked the detailed instructions. 
I do not think there is any force in any of 
the criticisms except with reference to in- 
struction No. 7, which allows 10 per cent* 
commission on all realizations made by 
the receiver and 5 per cent, on all dis- 
bursements made under Court’s order. 
Mr. Aggarwal contends that this is very 
high. I pronounoe no final opinion but 
direot that this question of remuneration 
be reconsidered by the trial Judge in con- 
sultation with both the parties and the 
receiver. It is open to the trial Judge to 
repeat this direction, if he wishes, or to- 
modify it. I reject this appeal with costs. 

v.b.b./a.l. Appeal rejected . 
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Skemp J. 

Hari Bam — Defendant — Appellant.. 

v. 

Firm Maddu Mal - Durga Das — 

Plaintiffs — Respondents. 

First Appeal No. 20 of 1937, Daoided on< 
12th March 1937, from order of Sub- 
Judge, First Class, Lahore, D/- 4th Janu- 
ary 1937. 

* Civil P. C. (1908), O. 40, R. 1— Appoint- 
ment of receiver is not limited to property 
over which plaintiff has lien. 

The words 'just and convenient* in O. 40, R. 1 
construed according to the ordinary rules do not- 
limit the appointment of a receiver to property 
over which the plaintiff has a lien. Receiver oan 
be appointed if the appointment is in faot just 
and convenient: AIR 1935 Rang 398 t Rel.on. 

[P 14 O 1} 

Diwan Mehr Ohand — for Appellant . 

Amin Chand Mehta — for Respondents . 

Judgment. — This iB an appeal against 
an order of a Subordinate Judge of the- 
First Class, Lahore, appointing a receiver 
ad interim. The following facts led up to 
the order: On 4th September 1936, the- 
parties to this litigation referred a claim to> 
the arbitration of Mr. Manohar Lai Saoh- 
dev, an advocate of this Court. On 8th 
November 1936, he made an award setting, 
forth that the defendant owed the plain- 
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tiff an amount of over Ba. 60,000 with 
interest at 9 per cent, per annum on one 
promissory note, and nearly Be. 25,000 
with interest at the same rate on another 
promissory note. In the agreement of 
reference, the defendant admitted owing 
the said sums but prayed for the reduction 
of amount due and the rate of interest 
charged. The defendant then absented 
himself from the arbitration proceedings 
but the plaintiff agreed to the reduction of 
interest from 9 per cent, to 6 per cent, 
per annum. The arbitrator held that 
there was no reason for reduoiDg the prin. 
cipal amounts claimed and gave the plain- 
tiff an award for upwards of a lac of 
rupees on 8th November 1936. On 10th 
November 1936 the plaintiff made an 
application under Para. 20 of 8oh. 2, Civil 
P. C., that the award should be filed in 
Court. On 18th December he applied for 
a temporary injunction to restrain the 
defendant from transferring his property 
and for the appointment of a receiver. On 
21st December 1936 the Court issued an 
injunction and on 4th January 1937 made 
an order appointing Khawaja Nazir 
Ahmad receiver of the property. Both 
these orders were ex parte. 

On the day of the hearing Mr. Amin 
Chand Mehta who represented the respon- 
dent sought to place on the record a report 
of Khwaja Nazir Ahmad Reoeiver made to 
the Court, but I disallowed this, first 
beoause the report was made after the 
date of the order appealed against and it is 
proper to look at the facts as they 
appeared on the date when the order was 
given; and, seoondly, because it appeared 
that to take the report into account would 
necessitate the examination and oross exa- 
mination of the Official Reoeiver at consi- 
derable length. There is no appeal 
against the injunction. An appeal is lodged 
against the appointment of a receiver 
on the sole ground that the appoint- 
ment is not in accordance with law 
and that the appointment of reoeiver 
should be restricted to oases in which the 
plaintiff has a lien on particular property. 
It was not argued in the oourse of the 
appeal that the appointment was not just 
and convenient. Mr. Amin Chand Mehta 
justified the order from the faots already 
given and also beoause on 20th September 
1936, subsequent to the reference to arbi- 
tration, the defendant had alienated a 
ouse. This house was already under 
attachment by the Senior Subordinate 


Judge for Bs. 1,000 and the balance was 
adjusted on a promissory note aooount in 
favour of a gentleman who, it is said, is a 
connection by marriage of the judgment- 
debtor. The learned argument of Diwan 
Mehr Chand for the appellant is that 
according to authorities the plaintiff must 
have an interest in the property before a 
receiver is appointed. This proposition is 
indeed laid down in 61 I C 849, 1 a Division 
Bench ruling of the Patna High Court. 
The head-note states : 

There is no jurisdiction in a Court to appoint a 
receiver at the instance of a simple contraot credi- 
tor unless the creditor establishes a special equity 
in favour of such appointment. 

Similarly in 58 I C 405, 2 another Benoh 
of the Patna nigh Court ruled that a Court 
has no jurisdiction to appoint a receiver 
of property regarding whioh no litigation 
is pending. Diwan Mehr Chand also urged 
that a Single Benoh ruling of this Court, 
A I B 1936 Lah 102, 8 cited 61 I C 849 1 
with approval, but that was only to support 
a deoision which would have been given in 
any case. In that case it was held that 
the plaintiff, at whose instanoe a reoeiver 
was appointed, had an interest in the pro- 
perty. Mr. Amin Chand Mehta relies on 
the actual wording of O. 40, B. 1 whioh 
lays down : 

Where it appears to the Court to be just and 
convenient, the Court may by order appoint a 
receiver of any property whether before or after 
deoree. 


i-uis ivuie was altered in the Uode of 
1908, the words to be just and convenient ' 
beiDg substituted for the words ' to be 
necessary for the realization, preservation 
or better custody or management of any 
property, moveable or immovable, the 
subject of a suit or attachment'. This 
enlargement is significant especially when 
it is contrasted with O. 39, R. 1. Mr. Amin 
Chand Mehta relied particularly on a 
recent ruling of the Rangoon High Court— 
AIR 1935 Rang 398 4 — in a oase in which a 
third party claimed the property attaohed 
and objeoted to the appointment of an 
interim receiver. The learned Judge after 
quoting O. 40, R. 1 sai d : 

1. Pirthl Chand Lai v. Kalikanand Singh AIR 

P^L^T^M 818=61 1 C 849==6 P L J 366=3 

2. Chandreshwar Prasad v. Bisheshwar Pratap, 

A I R 1920 Pat 601=68 I O 405=6 PLJ 

613=1 P L T 643. 

3. Harkiehan Lai <t Bona v. Peoples Bank of 

Northern India Ltd., A I R 1936 Lah 102. 

4# A. R. A. R. A. L. Chettyar Firm v. U Sin. 

AIR 1936 Rang 399=169 I G 816. 
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The rule does not say that a receiver oan be 
appointed only of property whioh is the subjeot 
matter of a pending suit. What it says is that if it 
is found just and convenient, a Court oan appoint 
a reoeiver of any property, provided the plaintiff 
or the defendant has a right thereto . . . 

It then said that this Order and the two 
preceding Orders had been designed by the 
Legislature in order to secure the plaintiff 
against any attempt on the part of the 
defendant to defeat the execution of any 
decree that may be passed against him. In 
my opinion the words just and conveni- 
ent oonstrued according to the ordinary 
rules, do not limit the appointment of a 
reoeiver to property over whioh the plain- 
tiff has a lien, and the appointment in this 
case was in fact just and convenient. Indeed, 
on a suggestion that the defendant. appel- 
lant should pay something into Court to 
settle the matter, the respondent’s counsel 
said his client would accept eight annas in 
the rupee. I dismiss this appeal with costs. 

p.r./d.s. Appeal dismissed . 
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Coldstream and Din Mohammad JJ. 

Firm Hari Chand-Sadhu Ram — 

Plaintiff — Appellant, 
v. 

Mohammad Bakhsh and other — 

Defendants — Respondents. 

Second Appeal No. 1663 of 1936, Deci- 
ded on 26th May 1937, from deoree of 
Senior Sub-Judge, Jhang, D /- 30th Octo- 
ber 1936. 

# Punjab Relief of Indebtedness Act (7 of 
1934), S. 21 — Provisions prohibiting Civil 
Court’s jurisdiction should be strictly con- 
strued — Application under S. 9 — Suit by 
creditor for declaration that claims by alleged 
creditors of judgment-debtor are fictitious 
and for injunction prohibiting these credi- 
tors from recovering their claims before 
Board -Jurisdiction of Civil Court to enter* 
tain such suit is neither expressly barred by 
S. 21 nor impliedly barred under provisions 
of the Act. 

The provisions of law, whioh bar the jurledio- 
tion ot ordinary tribunals, are to be strlotly 
oonstrued. [P 15 O 2] 

Where in exeoution of the plaintiff’s deoree, the 
judgment-debtor applies under S. 9 for effecting a 
settlement with his oreditors, and the plaintiff 
sues in the ordinary Civil Court for a declaration 
to the effect that the promissory notes produced 
by the alleged oreditors of the judgment-debtor in 
the proceedings before the Board are fiotitloua 
and also seeks an injunotion to restrain the 
alleged oreditors from proving their olaims before 
the Board and recovering them from the debtor, 


neither of these reliefs attaoks the procedure of 
the Board or the legality of the agreement arrived 
at under S. 17 and is consequently not covered by 
the express prohibition contained in S. 21. 

[P 16 0 2] 

Further, the Board is not a Board of adjudica- 
tion but a mere Board of conciliation and has na 
jurisdiction to deoide the disputes arising between 
the oreditors inter se. It has no power to reject 
a olaim as unfounded or fictitious nor to dismiss 
a olaim as unproved. All that the Board can da 
is to use under S. 16 its best endeavours to induce 
the parties to arrive at an amicable settlement 
or to grant the debtor a certificate under 8. 20 (1) 
in oase any oreditor does not accept a fair offer 
made by a debtor. [P 16 0 2 ; P 16 0 1] 

Even a certificate under 8. 20 dbes not debar 
the oreditor from suing his debtor on his loan but 
only disentitles him to oosts and interest after 
the date of the certification. The jurisdiction of 
adjudicating upon the validity or otherwise of a 
olaim not having been vested in the Board, the 
jurisdiction of the ordinary Courts to determine 
suoh matters cannot be even impliedly barred. 

(P 16 0 1} 

Achhru Ram — for Appellant. 

Muhammad Din Jan — for Respondents. 

Din Mohammad J. — The faots of fche 
oase giving rise to this appeal are these. 
The plaintiff firm held two decrees of the 
aggregate value of Rs. 2,900 against 
Ghulam Qadir deceased, fche father of Rab 
Nawaz. In execution of ifcs deoree, fche 
firm got fche land of Rab Nawaz attached. 
During fche pendency of fche execution 
proceedings, Rab Nawaz, who is a minor, 
fchrough his next friend made an applica- 
tion to fche Debt Conciliation Board under 
S. 9, Punjab Relief of Indebtedness Act 
(7 of 1934), for effecting a settlement bet- 
ween himself and his oreditors. This ap. 
plioafcion was made on 17fch October 1935, 
and contained the names of eight oreditors 
with fche details of their dues amounting 
to Rs. 4,690-9-0. On 9fch November 1935, 
a supplementary statement was put in, 
mentioning two more creditors, Moham- 
mad Bakhsh and Ghulam Mohammad, 
and their debts were stated to be Rupees 
1,300 and Rs. 1,100 respectively. On 
reoeipt of this application, the usual forma- 
lities appear to have been observed by 
the Board and notice sent to the oreditors 
of Rab Nawaz under sub-s. (2) of S. 12 and 
sub-s. (l)of S. 13. On 27fch January 1936, 
Mohammad Bakhsh, Ghulam Mohammad 
and one Sarwar Shah appeared before fche 
Board and produced three promissory 
notes of fche value of Rs. 1,300, Rs. 1,100 
and Rs. 1,900 respectively. All these 
promissory notes purported to have been 
exeouted on 25th November 1934, by the 
mother of Rab Nawaz on his behalf. The 
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Board took aotion under sub-s. (2) of 8. 14 
and after marking the promissory notes 
for the purpose of identification and after 
verifying the correotnesB of the copies 
thereof, retained the oopies and returned 
the originals to the creditors concerned. 
On 23rd March 1936 the firm instituted 
the suit out of whioh the present appeal 
has arisen, for a declaration that the debts 
Bhown by defendant 4 (Rab Nawaz) as 
due to defendants 1 to 3 (Mohammad 
Bakhsh, Ghulam Mohammad and Sarwar 
Shah) were ‘baseless and fictitious’. They 
further claimed a permanent injunction 
restraining defendants 1 to 3 from pro- 
ving their debts before the Board and 
recovering the same from the debtor. Rab 
Nawaz alone contested the suit, the other 
three defendants not having put in 
appearance at all, but even be was repre- 
sented by an oflioer of the Court only and 
did not submit proper pleas. An issue was 
however framed by the Subordinate 
Judge trying the suit, whether the suit 
was competent in view of the prohibition 
as contained in S. 21 of the Aot. The 
Subordinate Judge oame to the conclusion 
that the jurisdiction of the Civil Courts 
to entertain suoh suits was barred by the 
dear provision of the law referred to 
above and he consequently dismissed the 
suit on 29th June 1936. An appeal was 
preferred against this order, but before it 
could be decided, the Board on 13th 
August 1936 oonoluded its proceedings, 
and recorded an agreement under S. 17 of 
the Aot whioh covered two out of the 
three olaims involved in the present litiga- 
tion. On 30th October, the Senior Sub. 
ordinate Judge heard the appeal and 
holding that the jurisdiction of the Civil 
Courts was impliedly barred, dismissed it. 
The firm then presented a further appeal 
to this Court whioh oame on for hearing 
before Tek Chand J. and that learned 
Judge has referred the oase to this Bench 
in view of the importance of the question 
involved. The only question that falls for 
determination before us is whether there 
is any express or implied prohibition 
against the entertaining of suoh suits by 
ordinary Civil Courts as contemplated by 
S. 9, Civil P. C. So far as the express 
prohibition is concerned, reliance is plaoed 
on S. 21 (a) (i) of the Aot. This provision 
is oouohed in the following terms : 

No Civil Court (hall entertain any fult to 

, the Tal,dit 7 o£ an y procedure or the 
legality ol any agreement made under this Act. 


In my view, whatever the cases to 
which this provision may apply, the pre- 
sent oase does not oome within its ambit. 
Those provisions of law which bar tho 
jurisdiction of the ordinary tribunals are 
to be striotly oonstrued and so construed, 
the provision of law relied upon in this 
case will be found of no avail. The, 
suit as it stands dees not seek to question 
the validity of any procedure adopted by 
the Board nor does it attack the legality 
of any agreement made under the Act. It 
is true that in this case the proceedings 
before the Board have oulminated in an 
agreement under S. 17 and howsoever 
favourable an order may be made by any 
Court of law, it might in the circum- 
stances of the case prove to be infructuous 
but that is an extraneous consideration. 
We are solely concerned here with the 
relief claimed independently of the efficacy 
thereof, and that aspect of the case is 
alone to be deoided by us irrespective of 
what developments have taken place later. 1 
The relief claimed in this suit is twofold. 
In the first plaoe, a declaration is being 
asked for to the effeot that the promissory] 
notes produced by the alleged creditors ar© 
fiotitious and seoondly an injunction iJ 
being sought to restrain the alleged cre- 
ditors from proving their olaims or re- 
covering them. Neither of these reliefs 
involves an attack on the procedure of the 
Board or the legality of the agreement and 
is consequently not covered by the prohi. 
bition. 

The matter of implied prohibition how- 
ever is not so simple. On the one hand, 
it is contended that the Board is a special 
tribunal, invested with oertain powers and 
should therefore be the sole arbiter of all 
the matters that come before it. On the 
other hand, I am disposed to think, that it 
is D °t a Board of adjudication but a mere 
Board of conciliation and further has no 
jurisdiction to decide the disputes arising 
between the creditors inter se. It has no 
power to rejeot a olaim as unfounded or 
fictitious nor to dismiss a olaim as un. 
proved. It is true that under sub s. (2) 
of S. 13, every debt of whioh a statement 
is not submitted to the Board in compli- 
ance with the provisions of sub-s. (l) of 
that seotion shall be deemed for all pur- 
poses and all oooasions to have been duly 
discharged, but when a olaim is submitted, 
all that the Board can do is to use under 
S. 15 its best endeavours to induce the 
parties to arrive at an amicable settlement 
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or to grant the debtor a certificate under 
S. 20 (l) in case any creditor does not ao- 
oept a fair offer made by a debtor. Even 
that certificate does not debar the creditor 
from suing bis debtor on his loan but only 
disentitles him to costs and interest after 
the date of the certification. In these cir- 
cumstances, the jurisdiction of adjudicat- 
ing upon the validity or otherwise of a 
claim is not vested in the Board, and if 
this be so, the jurisdiction of the ordinary 
Courts to determine such matters cannot 
be even impliedly barred. 

The matter however does not rest here. 
It will sfcili be neoessary to determine 
whether the relief claimed by the plaintiff 
in this oase can be granted to him other- 
wise. For instanoe, it is open to the defen- 
dants to contend that a mere declaration 
in the form prayed for cannot be granted 
under 8. 42, Speoifio Relief Act, or that 
the injunction olaimed oannob be granted 
under S. 56 of the same Act, or that the 
reliefs claimed have become infruotuous in 
view of the subsequent developments that 
have taken place before the Board, bub as 
these points have not so far been raised 
nor have they been discussed and deoided 
by the Courts below, I would refrain from 
expressing any opinion thereon. On the 
technical point on whioh the oase has 
been decided, I would hold that so far as 
the reliefs olaimed in this oase are con. 
oerned, S. 21 does not debar the Civil 
Courts from entertaining them, and would 
accept the appeal, set aside the orders of 
the Courts below and remand the oase to 
the trial Court for the disposal of the other 
points arising in the oase. I would how- 
ever leave the parties to bear their own 
costs throughout as the question on whioh 
they fought was not free from difficulty. 

Coldstream J. — I agree. 

v.b.b./a.l. Appeal accepted. 
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Din Mohammad J. 

Lachhman Singh — Plaintiff — 

Appellant. 

v. 

Firm Dasuandhi Ram-Babu Ram — 

Defendants — Respondents. 

Second Appeal No. 456 of 1937, Deoided 
on 13th July 1937, from deoree of Dist. 
Judge, Ambala, D/- 2nd February 1937. 


Civil P. C. (1908), O. 21, R. 54— All forma- 
lities except that of affixing order on con- 
spicuous part of court-house proved — No 
evidence to the contrary — Attachment is 
presumed to be valid. 

Where all the formalities required by 0. 21 
R. 54 were admitted except the affixing of the 
order on the conspicuous part of the court-house, 
whioh was not speoifioally mentioned by the 
bailiff, but there was no evidence to the contrary: 

Held that all the formalities relating to attach- 
ment were duly observed '.AIR 1928 P C 139 ; 
AIR 1933 Cal 212 and AIR 1923 Lah 423 , 
Disling.; AIR 1934 P C 217, Rel. on. 

[P 17 0 1, 2] 

Shamair Chand — for Appellant. 

M. L. Puri — for Respondents. 

Judgment. — The facts of this case are 
given at length in the judgment under 
appeal and need not be recapitulated. The 
questions that arose for decision in the 
Courts below were : (l) Whether the 

attachment of the judgment. debtor’s pro- 
perty was valid ; (2) If so, whether the 
sale in favour of Laohhman Singh during 
the pendency of that attachment was 
void ; and (3) Whether Laohhman Singh 
could raise any objections to the attach- 
ment after the only objection raised by 
his vendor had been dismissed by the 
executing Court. The trial Court came to 
the conclusion that the attachment was 
valid and consequently the sale in favour 
of Laohhman Singh was void. On the 
third question it found that Laohhman 
Singh was barred by the rule of construe- 
tive res judicata. On appeal, the District 
Judge held that the attachment was invalid, 
bub agreeing with the trial Court on 
the question of constructive res judicata 
affirmed its decision and dismissed the 
appeal. Hence this appeal. The same 
questions have been raised before me as 
were raised in the Courts below, and after 
hearing counsel on both sides, € have come 
to the conclusion that the deoision of the 
trial Court that the original attachment 
was valid was in oonsonanoe with law, 
and that being so no other question falls 
for determination in this oase, for it is 
oonoeded by the appellant that, if the 
original attachment is held to be valid, the 
sale in favour of Laohhman Singh cannot 
stand. 

It appears from the record that on 25th 
July 1934 a warrant of attachment was 
issued by the executing Court oalling upon 
the bailiff to attach the property in ques- 
tion and to affix a copy of the prohibitory 
order issued by the Court on a conspicuous 
part of the court-house as well as on a 
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conspicuous parb of the property and to 
proclaim the order by beat of drum. The 
endorsement on the back of this warrant 
shows that these formalities were observed, 
though no speoifio mention was made of 
'the affixing of a copy of the said order 
upon a conspicuous part of the oourt.house. 
Similarly, on the baok of the order prohi. 
■biting the judgment-debtor from trans- 
ferring or charging the property in any 
way, there is an endorsement dated 30bh 
July 1934 stating that a copy of the order 
had been affixed on a conspicuous part of 
the property and that the order has been 
duly proclaimed. As against this, there is 
not an iota of evidence on the record to 
show that no copy of the order was affixed 
upon a conspicuous part of the oourt. 
house. In these circumstances, the principle 
enunciated by their Lordships of the Privy 
Council in a oase reported in A I R 1934 
P C 217 1 is fully applicable. Their Lord, 
ships remarked : 

The Judioial Commissioner in the present case 
has held that the attachment has not been proved 
beoause there was no dlreot evidenoe that a oopy 
of the order of attaohment was affixed in the 
Collector's offioe. Their Lordships are of opinion 
that there is evidenoe that the land was attached, 
and that, in the absenoe of any evidenoe to the 
contrary, it ought to be presumed that all neoes- 
Bary formalities were complied with : see 8. 114, 
Evidence Aot. 


Now, in the present oase it is nob 
denied that an order was made prohibiting 
the judgment. debtor from transferring or 
charging the property in any way, as 
provided for in sub-r. (l) of R. 54. It is also 
not denied that the order was proclaimed 
as required by sub.r. (2) of R. 54. It is 
further not in dispute that a oopy of the 
order was affixed in the offioe of the 
Collector. The only thing that is disputed 
is the affixing of a copy of the order on a 
conspicuous part of the property. It was 
open to the vendee from the judgment- 
debtor to lead evidenoe on the point and 
iio prove by direct evidenoe that that 
■formality had not been observed. He oould 
iiave examined the bailiff or the attesting 
witnesses of his report on this point. Not 
having done so, he oannot be allowed to 
take advantage of the faot that, while 
eubmitting the report, the bailiff did not 
epeoifioally mention that that formality 
had also been observed. In my view, it 
wasnot neoessary for the bailiff to have 
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entered into minute details. It would have 
been enough had he merely stated that 
the order of the Court had been oomplied 
with. Moreover, it appears to me to be 
improbable that the bailiff who had duly 
proclaimed the order and further affixed a 
oopy of it on a conspicuous part of the pro. 
perty as also in the offioe of the Collector, 
would have failed to affix a copy of the 
order on a oonspiouous part of the court, 
house, which of all things was the easiest 
to do. I am therefore inclined to hold 
that all formalities relating to attaohment 
were duly observed and that the sale in 
favour of Laohhman Singh was void 
ab initio. 

Counsel for the appellant has relied 
upon 51 Mad 349, 2 59 Cal 1176 3 and 
4 Lah 2 LI. 4 In my opinion however 
none of these oases is in point. In 51 Mad 
349 a all that was laid down by their Lord, 
ships of the Privy Council was that if 
nothing more is done than the mere pass- 
ing of an order attaching the property, 
the attaohment not having been completed 
by the observance of the other formalities 
laid down in R. 54 of O. 21, is not valid. 
In 59 Cal 1176 3 the decision of the Court 
below that to render an attaohment 
effectual, the affixing of the prohibitory 
order on the oourt- house was absolutely 
necessary was not challenged and the 
learned Judges remarked that in view of 
51 Mad 349, 2 the view of the Court below 
oould not be disputed. In 4 Lah 211 4 it 
was held by a Division Bench of this 
Court that in order to constitute a valid 
attaohment the proclamation described in 
the seoond portion of R. 54 must be carried 
out. It is enough to say that the judg- 
ment in A I R 1934 P 0 217 1 was delivered 
long after the three oases mentioned above 
were deoided, and at the present moment 
is the only authoritative pronouncement 
on the question at issue. I accordingly 
affirm the deoision of the lower Appellate 
Court though on different grounds, and 
dismiss this appeal with oosts. 

v B.B./r.k, Appeal dismissed , 


2. Muthlah Chetty v. Palaniappa Ohetti, AIR 

1928 P 0 139=109 I 0 626=65 I A 266=61 
Mad 349 (P 0). 

3. Nabadwlp Chandra Das v. Loke Nath, AIR 

1933 Cal 212=142 I 0 462=59 Cal 1176=36 
OWN 739. 

4. Mala Ram v. Jiwanda Ram, AIR 1923 Lah 

423=72 I 0 452=4 Lah 211. 
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Addison and Din Mohammad JJ. 

Mohammad Ramzan Khan — 

Defendant — Petitioner, 
v. 

Khuhi Khan — Plaintiff — 

Respondent. 

Civil Revn. Petn. No. 505 of 1936, De- 
cided on 25th February 1937, from order 
of Addl. Judge, Small Cause Court, Delhi, 
D /- 20th June 1936. 

^ Provincial Small Cauie Courts Act (1887) 
S. 17 (1), as amended by Act 9 of 1935) — 
Scope— Applicant must deposit full decretal 
amount at time of presenting application if 
he has not made previous application for 
security — Court cannot extend time for mak- 
ing deposit or for furnishing security. 

The applicant applying under S. 17 (1) for a 
review of judgment or for an order to set aside a 
deoree passed ex parte shall and must, at the time 
of presenting his application, do one of two things, 
namely, either deposit in Court the amount due 
from him under the deoree or give suoh secu- 
rity for the performance of the decree as the Court 
may have directed on a previous application made 
by him in this behalf. If he does not make the 
previous application, he must put in the decretal 
amount in full. If he has made it and been suc- 
cessful in getting an order for security instead of 
depositing the money in full, he can furnish the 
seourity which the Court may have previously 
directed. It is no longer open to the Court to 
extend the time within whioh the deposit is to be 
made or security furnished: AIR 1931 Lah 332 
(F B), Expl. [p 19 o 1] 

Mohammad Amin — for Petitioner . 

Vishnu Datta — for Respondent. 

Order. — The Additional Judge, Small 
Cause Court, Delhi, passed a deoree in 
favour of the plaintiff against the defen- 
dant for Rs. 97-13.0 -with costs. A petition 
for review was put in by the defendant, 
and this petition was dismissed on 20th 
June 1936, on the ground that at the time 
of presenting the application for review, 
the applicant neither deposited in the Court 
the amount due from him under the deoree 
nor gave suoh seourity for the performance 
of the deoree as the Court might, on a pre. 
vious application made by him in this 
behalf, have directed. Against this order 
dismissing the application for review, the 
defendant preferred a revision petition to 
this Court under S. 25, Provincial Small 
Cause Courts Aot. The petition came 
before a Single Judge where reliance was 
placed on 12 Lah 359. 1 The Judge hear- 

1. Gedi Mal-Dharam Das v. Huoa Mai Sedhu 
Bam, AIR 1991 Lah 992=181 I 0 686=12 
Lah 869=82 P L R 604 (F B). 
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ing the revision referred it to a Division 
Benoh as he considered the matter raised' 
was important, namely whether, in view 
of the amendment of S. 17, Provincial' 
Small Cause Courts Act, the provisions' 
thereof as regards seourity, eto., could stilh 
be considered to be directory and nob 
mandatory. The old S. 17 (1) ran as follows: 

The procedure prescribed in the Oode of Civil 
Procedure, 1908, shall, save in bo far as is other- 
wise provided by that Code or by this Aot, be the- 
procedure followed in a Court of Small Causes in 
all suits cognizable by it and in all proceedings 
arising out of suoh suits ; 

Provided that an applicant for an order to set 
aside a decree passed ex parte or for a review of 1 
judgment shall, at the time of presenting hie 
application, either deposit in the Courtthe amount' 
due from him under the deoree or in pursuance of* 
the judgment, or give seourity to the satisfaction- 
of the Court for the performance of the deoree or 
oompliance with the judgment as the Court may 
direct. 

By Aot 9 of 1935, S. 17 (l) was amended 
to run as follows : 

The procedure prescribed in the Oode of Civil* 
Procedure, 1908 shall, save in so far as is other- 
wise provided by that Code or by this Aot, be the- 
procedure followed in a Court of Small Causes in 
all suits oognizable by it and in all proceedings* 
arising out of such suits; 

Provided that an applioant for an order to set 
aside a deoree passed ex parte or for a review of 
judgment shall, at the time of presenting hie 
application, either deposit in the Court the amount 
due from him under the deoree or in pursuance of* 
the judgment, or give such seourity for the per- 
formance of the deoree or oomplianoe with the- 
judgment as the Court may, on a previous appli- 
cation made by him in this behalf, have direoted. 

In 12 Lah 359 1 the learned Judges- 
before whom the question oame held that- 
the provision contained in the old 8. 17». 
Provincial Small Cause Courts Aot, that 
an applicant for an order to set aside an 
ex parte deoree shall, at the time of pre- 
senting his application, either deposit in 
the Court the amount due from him under" 
the deoree or give seourity to the satisfac- 
tion of the Court for the performance of 
the deoree as the Court may direct, was- 
directory and not mandatory; and that it- 
was open to the Court in appropriate cases- 
to extend the time within whioh the depo- 
sit could be made or seourity furnished. 

It seems to us that the amendment of ' 

8. 17 by Aot 9 of 1935 was meant to show 
and does show that the applioant for a- 
review of judgment must, at the time of' 
presenting his application, either deposit 
in the Court the amount due from him- 
under the deoree or give suoh seourity for 
the performance of the deoree as the Court:- 
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may, on a previous applioation made by 
him in this behalf, have direoted. The only 
part of the section whioh oould be said to 
be obsoure has been repealed and a new 
provision inserted in whioh there is no 
obsourity. As 8. 17 (l) now stands, the 
procedure prescribed in the Code of Civil 
Procedure, 1908, shall, with a saving olause, 
be the procedure followed in a Court of 
Small Causes, provided that an applicant 
for a review of judgment or for an order 
to set aside a decree passed ex parte shall 
and must, at the time of presenting his 
applioation, do one of two things, namely, 
either deposit in the Court the amount due 
from him under the deoree or give such 
seourity for the performance of the deoree 
as the Court may have direoted on a pre- 
vious applioation made by him in this 
behalf. If he does not make the previous 
applioation, he must put in the money in 
full. If he has made it and been suooessful 
in getting an order for seourity instead of 
depositing the money in full, he oan furnish 
the seourity whioh the Court may have 
previously direoted. It is no longer open 
to the Court to extend the time within 
whioh the deposit is to be made or seourity 
furnished. The decision of the Additional 
Judge Small Cause Court, Delhi, was 
therefore oorreot, and we dismiss this revi- 
sion petition but make no order as to costs 
here. 

K.B./a.L. Revision dismissed. • 
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Coldstream J. 

Mohammad Sadiq — Petitioner. 

v. 

Emperor . 

Criminal Revn. Petn. No. 1028 of 1937, 
Decided on 7th Ootober 1937, from order 
of Bess. Judge, Siaikot, D/_ 13th July 
1937. 

Criminal P. C. (1898), Ss. 190 (1) (c) and 191 
Magistrate taking cognizance on charge 
sheet filed at his instance— Magistrate acts 

c n< wT«^' (I) (c)— Failure to comply with 
J? *91 vitiates entire proceedings in his 
Court. 

When a ohargo sheet is filed against any person 
at the instance of the Magistrate and the latter 
takes oognizanoe on suoh charge sheet, though ap- 

Vi? 6 ° a8 ? * aken oognizanoe of on a police 

of the Magistrate praotioally 
lflnSw , i ° h i B { ftkln 8 oognizanoe under Beotion 
mi* 10 1* the real originator of the pro- 
Th ? a00 , UBed lfl therefore entitled to 

aid Vfi 16 tranBferred to some other Magistrate 
*nd the failure on the part of the Magistrate to 


comply with the provisions of S. 191 will vitiate 
the entire proceedings in his Court. [P 20 C 1, 2] 

Hem Raj Mahajan for Advooate-General 

— for the Crown , 

Facts — Mt. Umat-ul-Hussain brought 
a complaint under 8. 107, Criminal P. C., 
against one Muhammad Ramzan, a resi- 
dent of Siaikot, on 6th May 1937, in the 
Court of Pir Mubarik Ali, Magistrate, First 
Class. The Magistrate after recording the 
statement of the complainant on 7th May 
1937, dismissed her oomplaint, but 
according to the allegations made in the 
present petition direoted the Naib Court 
to ring up the police, as the girl in his 
opinion appeared to be a minor. The pre- 
sent aooused, while the statement of the 
girl was being recorded, was sitting in the 
verandah of the Court-room of the Magis- 
trate and was oalled in. The Magistrate 
told the Sub-Inspeotor of Polioe on his 
arrival there that the girl and Muhammad 
Sadiq, the present petitioner, be taken into 
custody and their oase be investigated and 
proper aotion be taken therein. As a 
result of that direction, the girl and the 
aooused, Muhammad Sadiq, were taken to 
the City Polioe Station and after the 
statement of the girl was reoorded, a oase 
under Ss. 363, 366, 368, 376 and 343, Penal 
Code, was registered against the aooused. 
He was produced eventually before the 
said Magistrate for trial. The trial com- 
menced in the Court of the learned Magis- 
trate when an application was made to 
this Court that as the prosecution of the 
accused was initiated at the instanoe of 
the Magistrate and he had not complied 
with the provisions of S. 191, Criminal 
P. C., consequently the trial was bad in 
law and the High Court be moved to 
quash the proceedings and to direot the 
re-trial of the aooused by some other com- 
petent Magistrate or some other proper 
order which the High Court deems fit be 
passed in the present oase. A notice was 
issued to the Crown counsel, who did not 
appear before me to oppose the present 
petition. 

Grounds— Now it is a faot that the 
proceedings against the aooused started at 
the instanoe of the Magistrate and conse- 
quently the Magistrate did aot under the 
provisions of S. 190, Para. 1, Cl. (o), whioh 
is to the effect : 

Upon information received from any person 
other than a Polioe Offioer, or upon his own 
knowledge or suapioion that suoh ofienoe has been 
oommitted. 
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There ig no denial of the fact that the 
learned Magistrate, when he recorded the 
statement of Mt. Umafc-ul. Hussain, in 
the complaint under S. 107, Criminal 
P. C., entertained suspicion of an offence 
haying been committed by the present 
aocused, as the girl appeared to the 
learned Magistrate to be a minor. Under 
these ciroumstancea it waB inoumbent on 
the learned Magistrate to comply with the 
provisions of S. 191, Criminal P. C. 
Failure on his part to comply with the 
provisions of the said seotion undoubtedly 
vitiated the trial in the Court of the said 
Magistrate. There are a number of 
authorities in support of this proposition : 
e. g. on p. 991 of the Criminal Procedure 
Code by Chitaley, Vol. 1, it was observed : 

Moreover, when a oharge sheet is filed against 
any person at the instanoe of the Magistrate, and 
the latter takeB oognizance on such oharge sheet, 
though apparently the oaBe is taken oognizance of 
on a Police report, the Magistrate being the real 
originator of the proceedings is not competent to 
try the case .... and the aooused is entitled to 
have the case transferred to some other Magistrate. 

116 P L R 1903, 1 59 I 0 384 a and 73 
I C 576 3 lay down the same proposition. 
I am therefore of the opinion that the 
failure on the part of the learned Magis- 
trate to comply with the provisions of 
S. 191 in the present case vitiated the 
entire proceedings in his Court and I 
therefore send up the oase to the Hon’ble 
the High Court with the recommendations 
that the proceedings in the Court of the 
said Magistrate be quashed and a retrial by 
another Magistrate be ordered. The peti- 
tioner being in judicial look-up, it is desir- 
able that he should be let on bail, pending 
the decision by the High Court. I there, 
fore admit him on bail of Bs. 2,000 with 
one surety of the like amount. The bail 
shall be furnished by the aooused in the 
Court of the Magistrate. 

Order. — Technically no doubt the 
Magistrate took oognizanoe on a police 
ohalan as is urged by Crown counsel who 
opposes this petition, that is to say the 
oase was one within 8. 190 (l) (b), Crimi- 
nal P. C. It is not shown where the 
learned Sessions Judge has got the infor. 
mation that the Magistrate ordered the 
polioe to take the petitioner into custody. 

1. Grown v. Jumman, (1903) 116 PLR 1903. 

2. Bodha v. Emperor, (1921) 8 AIR Lah 236= 
* -> 69*I G <884=164PlJ U WlrkWCt L J 96. 

8. Changer, Ben v. Emperor, (1928) 10 A I R All 

888=*Y4MPO 676=24J«CfE L J 666=21 A L J 

, 89. 
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The allegation of Mr. Hem Raj Advocate 
is that the Magistrate ordered the police 
to investigate and, if any cognizable 
offence was discovered, to take legal 
action. At the same time, it seems clear 
that the aotion of the Magistrate practi- 
cally amounted to his taking oognizanoe 
under S. 190 (l) (o). I think it proper to 
apply the principle of S. 191 and I 
accordingly aocept the recommendation of 
the Sessions Judge, quash the proceedings 
and order retrial by another Magistrate to 
be seleoted by the District Magistrate. 

b.d./r.k. Retrial ordered . 
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Jai Lal J. 

Kishan Lal and another — Plaintiffs 

— Appellants, 
v. 

Lal Chand and others — Defendants — 

Respondents. 

Second Appeal No. 1311 of 1936, Deoided 
on 16th February 1937, from deoree of 
Dist. Judge, Attook at Campbellpur, D /- 
18th July 1936. 

Insolvency — ■ Joint Hindu family — Co- 
parcener — Manager brother adjudged insol- 
vent for his personal debts — Shares of other 
brothers in joint family property do not vest 
in Official Receiver. 

In a joint Hindu family consisting of brothers, 
on the insolvenoy of the brother, who is a mana- 
ger of the family, the shares of other brothers do 
not vest in the Official Receiver when suoh 
manager brother is adjudged insolvent for debts 
due personally from him : AIR 1932 Lah 151 t 
Dieting. [P 21 O 2] 

Shambu Lal Puri for Mukand Lal Puri 

— for Appellants . 

Shamair Chand — for Respondents. 

Judgment. — The appellants are two 
brothers of Qokal Chand who was adjudi- 
cated an Insolvent and whose property 
vested in the Offioial Receiver. The Offi- 
cial Receiver sold a house to the respon- 
dent assuming that it belonged to Gokal 
Chand. It has been found that the 
house belonged to the three brothers, 
the appellants and Gokal Chand, and 
that Gokal Chand had a one-third share 
in it, but it is contended on behalf of 
the respondent that the debts, which 
have been proved in the insolvenoy 
of Gokal Chand, are debts which were 
originally due from the father of Gokal 
Chand and the appellants, and therefore 
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as Gokal Ghand has been found to be a 
member of a joint Hindu family with the 
appellants, he oould sell the entire oo. 
paroenary property to disoharge the debts 
of the father. For this reason, it is con. 
tended, his right to sell the shares of his 
brothers also vests in the Official Receiver 
who was competent to sell the whole 
house. 

In support of this contention reliance is 
placed on 13 Lah 464. 1 * * In that oase 
however, father was adjudicated insolvent 
and it was held that his right to sell the 
sons’ share in the joint property to dis- 
oharge bis debts vested in the Offioial 
Receiver. It is however the pious duty 
of the sons to pay the father’s debts but 
the same rule does not neoessarily apply 
with regard to the debts in respect of 
whioh a deoree has been passed againsb 
the eldest brother, and the principle laid 
down in 13 Lah 464 1 oannot by analogy 
be extended to such oases. No authority 
has been oited in whioh it has been laid 
down that if one brother is adjudicated 
insolvent and he is manager of a joint 
Hindu family, then the entire family pro. 
perty vests in the Offioial Reoeiver. Gokal 
Chand was not adjudicated insolvent as 
manager of the family. There are debts 
due from him personally. It is not possi- 
ble under the circumstances to hold that 
the shares of the two brothers also vest in 
the Offioial Receiver. It may be that the 
creditors, to whom debts were due from 
the father of Gokal Chand and his two 
brothers, may have remedy in respect of 
their debts against the two brothers, the 
appellants, in spite of the insolvency of 
Gokal Chand. but no authority has been 
oited to show that the Offioial Reoeiver is 
entitled to deal with the shares of the 
brothers of Gokal Chand in the house in 
dispute. I accordingly aocept this appeal, 
set aside the deorees of the Courts below 
and deoree the plaintiff’s suit but leave 
the parties to bear their own costs through- 
out. 

'W.D./a.L, Appeal allowed. 
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Jai Lal J. 

Thakar Das — Plaintiff — Petitioner. 

v. 

Amar Chand — Defendant — 

Respondent. 

Civil Revn. Petition No. 635 of 1936, 
Decided on 26th February 1937, from 
deoree of Senior Sub-Judge, Ferozepore, 
D/- 29th June 1936. 

^ Mortgage — Usufructuary mortgage — Suit 
by mortgagor for unpaid balance of mortgage 
money or for compensation is maintainable— 
Measure of compensation is difference bet- 
ween amount stipulated to be paid and 
amount actually paid — Such suit is not for 
specific performance. 

In the case of a possessory mortgage where a 
mortgage has been completed and possession has 
been given to the mortgagee but the full amount 
of the consideration is not paid to the mortgagor, 
a suit by the mortgagor for the balance of the 
amount due is maintainable as a suit for com- 
pensation and the measure of compensation is the 
difference between the amount stipulated to be 
paid by the mortgagee and the amount aotually 
paid by him. Buoh a suit is not for the speoifio 
performance of a oontraot: AIR 1933 Lah 1 and 
AIR 1935 Fat 125, Foil. ; A I R 1936 Lah 727 , 
Dieting. [p 2 a 0 I] 

Mohan Lal Aggarwal — for Petitioner . 

Bawa Bant Bingh — for Respondent. 

Order. The petitioner mortgaged his 
land with possession to the respondent for 
Rs. 400 out of whioh Rs. 240 were left 
with the mortgagee for payment to a 
oreditor of the mortgagor petitioner. The 
respondent not having paid Rs. 240 to the 
oreditor, the petitioner instituted a suit for 
reoovery of Rs. 240 and interest thereon 
against the respondent. The suit was for 
the reoovery of the amount stipulated to 
be paid on the mortgage by the respondent 
and it was expressly stated in the plaint 
that the plaintiff had suffered loss to that 
extent. The suit wa^ therefore also for 
compensation for the non- performance of 
his oontraot by the defendant. This suit 
having been deoreed by the trial Court, 
an appeal was preferred to the Senior 
Subordinate Judge who accepted it merely 
on the ground that suoh a suit was not 
maintainable. He refrained from deciding 
the other question involved in the case. 
In support of his oonolusion, the learned 
Senior Subordinate Judge has relied upon 
38 P L R 574, 1 a judgment of a Division 

1. Sewa Singh v. Milkha Singh, AIR 1936 Lah 

727=164 I C 682=17 Lah 270=38 P L R 

674. 
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Bench of this Court, but that judgment in 
my opinion does not support the view of 
the learned Judge below. In a similar 
case I had held in A I R 1933 Lah l 2 that 
a suit by a mortgagor to reoover the 
unpaid balance of the mortgage money in 
a possessory mortgage is maintainable. A 
similar view had been taken by this Court 
in A I R 1925 Lah 174, 3 and was subse- 
quently taken in AIR 1935 Lah 26. 4 
Recently in A I R 1935 Pat 125 6 it has 
been held that suoh a suit is maintainable 
as a suit for compensation and that the 
measure of compensation is the difference 
between the amount stipulated to be paid 
by the mortgagee and the amount actually 
paid by him. Even in 38 P L R 574 1 it 
has been held that a suit for compensation 
is maintainable. In my view, where a 
mortgage has been completed and posses- 
sion has been given to the mortgagee, as 
in the present case, a suit for recovery of 
the balance of the amount due to the 
mortgagor is not a suit for specific perfor- 
mance of the contract. 

I held in A I R 1933 Lah l 2 that a suit 
for speoifio performance of the oontraot in 
suoh a case does not lie and also that a 
suit of the present description is not a suit 
for speoifio performance of the contract. 
Whether the amount payable by the 
mortgagee to the mortgagor is a debt due 
to the mortgagor was not deoided by me 
and that was the point involved in 38 
PLR 574 1 and apparently it was held 
that it was not a debt and not therefore 
attachable at the instanoe of a creditor of 
the mortgagor. 38 P L R 574 1 therefore 
does not apply to the facts of this case and 
there is ample authority that a suit for 
recovery of the unpaid balance in a mort- 
gage of this description is maintainable at 
the instance of the mortgagor. Probably 
the proper form of the suit would be a suit 
for compensation 1 and the measure of 
damages would be as indicated in A I R 
1935 Pat 125. 6 

I accept the petition, set aside the deoree 
of the Senior Subordinate Judge and send 
the oase baok to him with direction to 
proceed with the appeal in accordance 

2. Thakur Singh v. Jagat Singh, AIB 1983 Lah 

1=140 I 0 496=33 PLR 1086. 

3. Imam Din v. Dittu, AIB 1926 Lah 174=78 
I C 446. 

4. Jal Gopal v. Sundar Singh, AIB 1936 Lah 
26=169 I 0 768. 

6. Wahid All v. Biptu Chamar, AIB 1936 Pat 
126=169 I 0 177. 


with law, with due regard to the observa- 
tions made above. The costs of this 
petition shall be paid by the respondent. 
Parties to appear before the Senior Subor- 
dinate Judge on 30th March 1937. 

S.C./d.s. Case remanded. 
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Jai Lal J. 

Gandu and others, Plaintiffs and 
others, Defendants — Appellants. 

v. 

Mt. Nasibo and others — Defendants — 
Respondents. 

Second Appeal No. 1068 of 1936, Deoi- 
ded on 18th February 1937, from deoree 
of Dist. Judge, Hoshiarpur, D /- 4th June 
1936. 

* Civil P. C. (1908), O. 47, R. 4 (2) (a) — 
‘Opposite party’ — Pro forma defendant not 
taking interest— Proceedings ex parte against 
him throughout — His interest sufficiently 
guarded by plaintiff - Such defendant is not 
‘opposite party’ — Notice to him of applica- 
tion for review is not necessary before it is 
granted. 

In a suit by some reversioners for setting aside 
an alienation, a oertain reversioner was made a 
pro forma defendant in the 'suit. He however 
took no interest in the litigation and all the pro- 
ceedings were ex parte against him from the very 
beginning. His interest was sufficiently guarded 
by one of the plaintiffs reversioners. The suit was 
decreed but on the application for review of the 
judgment, the suit was dismissed. On appeal by 
the plaintiff against the order granting review, to 
which the pro forma defendant joined as appellant, 
it was contended by the pro forma defendant that 
notioe to him was neoessary before the review was 
granted : 

Held that the pro forma defendant oould not 
under suoh circumstances fall within the meaning 
of 'opposite party’ in O. 47, B. 4 (2) (a), and 
therefore notioe to him before the granting of the 
review application was not necessary. [P 23 O 1] 

L. Saunders — for Appellants . 

Nanak Chand Pandit — for Respondents . 

Judgment. — Some of the reversioners 
instituted a suit to set aside an alienation. 
The defendants were the alienors and the 
alienees and the remaining defendants 
were reversioners, among whom was one 
Nathu. The proceedings against Nathu 
were throughout ex parte. He took no 
interest in the litigation but the suit was 
ultimately deoreed. The alienees there- 
upon made an application for review of 
judgment. This application was granted 
and the suit was dismissed. Thereupon 
the plaintiffs.reversioners preferred an 
appeal to the District Judge and contended 
that the application for review had been 
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illegally granted without proper notioe to 
them. The District Judge accepted this 
•contention and remanded the case to the 
trial Judge to re.hear the application for 
Teview. The trial Judge after hearing 
the application for review again granted it 
and an appeal was preferred to the learned 
District Judge from the order granting 
the application for review. On this occa- 
sion, Nathu appeared in the proceedings 
for the first time as an appellant, along 
with the plaintiffs-reversioners. It was 
contended on his behalf that the applioa. 
tion for review had been granted without 
notice to him (Nathu). The learned Dis- 
trict Judge has held that under the cir- 
cumstances, no notioe to Nathu was neces- 
sary, because he had taken no interest in 
the litigation; he was not a plaintiff in 
the suit and his interest waB sufficiently 
safeguarded by the remaining reversioners, 
i. e. the plaintiffs. 

It is true that before the application for 
review can be granted, notice must be 
given to the opposite party and if suoh a 
notioe has not been given, it is a good 
ground for an appeal. The question is 
whether, under the oiroumstanoes of this 
oase, Nathu oan come within the defini- 
tion of "opposite party”. I am inclined 
to agree with the view of the learned Dis- 
trict Judge that he oannot. The proceed- 
ings against him were ex parte from the 
very beginning. He was a pro forma 
defendant. He did not become an appel. 
lant even when the appeal was originally 
preferred from the first order of the Dis- 
trict Judge granting the application for 
review. It is only now that he has become 
an appellant. His real brother Amien 
was present throughout the proceedings. 
Under the oiroumstanoes there is no rea- 
son to interfere with the order of the 
learned District Judge. I dismiss the 

appeal, but leave the parties to bear their 
•own oosts. 

K.B./a.l. Appeal dismissed. 
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^Coldstream and Abdul Rashid JJ. 

Alopi Parshad and another — 

Plaintiffs — Appellants, 
v. 

Court of Wards and others — 

Defendants — Respondents. 

First Appeal No. 109 of 1936, Decided 
on 18th Maroh 1937, from decree of 8ub- 
•Judge, First Class, Delhi, D /. 30-10-1936. 
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# (a) Limitation Act (1908), Art. 113 — 
Agreement between A and B providing that 
B should finance A's litigation in respect of 
certain property and in return should get cer- 
tain share of it after decree — Agreement also 
providing that in case of appeal from decree 
to Privy Council B would be entitled to 
greater share — Suit by B more than three 
years after date of decree but within three 
years of refusal of performance — Suit held 
within time as second part of Art. 113 applied. 

Statutes of limitation must be striotly con- 
strued and no man is to be deprived of rights 
whioh would by law belong to him unless the 
specifio provisions of law, which are alleged to 
take away these rights, can be shown to apply 
dearly and in precise terms to his oase. [P 27 0 1] 

The question as to whether the first part of 
Art. 113 is or is not applicable depends to a great 
extent on the language of the agreement. 

[P 26 0 2] 

An agreement between A and B provided that 
B should finance A’s litigation in respeot of cer- 
tain property and in return should get certain 
share of the property after the passing of the de- 
oree. It was also provided that if an appeal was 
preferred from the deoree to the Privy Oounoil, B 
would be entitled to a greater share. B brought a 
suit for the speoifio performance of the contraot 
more than three years after the date of the deoree 
but within three years of the refusal to perform 
the contraot: 

Held that the date of the deoree could not be 
the time fixed within meaning of the first part of 
Art. 113 as B was entitled to get the share after 
the deoree whioh meant when it became unassail- 
able. As the deoree, before appeal from it to the 
High Court and then to Privy Oounoil, oould not 
be said to be unassailable, it must bo held that no 
date for speoifio performance of the contraot was 
fixed. The seoond part of Art. 113 therefore 
applied and the suit was within time : Case law 
discussed. [p 26 0 1, 2; P 27 0 1] 

(b) Contract Act (1872), S. 23 — Champerty 
and maintenance— B agreeing to finance liti- 
gation costing about Rs. 9,000 of A in return 
for part worth about one lakh of recovered 
property — A, man of weak intellect and in 
habit of drinking — Agreement held unfair 
and therefore invalid. 

A fair agreement to supply funds to oarry on a 
suit in consideration of having a share of the pro- 
perty, if reoovered, ought not to be regarded as 
being per so opposed to publio polioy. But agree- 
ments of such a kind ought to beoarefully watohed 
and when extortionate, unconscionable or made 
for improper objeots, ought to be held invalid. 
The question as to whether a oontraot is inequit- 
able and unoonsoionable depends on the circum- 
stances of oaoh partioular oase. [P 27 0 2* 

P 28 0 1; P 29 0 1] 

By an agreement between A and B, B agreed to 
finance the litigation of A in respeot of oertaln 
property in return for part worth about one lao 
of the reoovered property, knowing well that the 
litigation would oost about Rs. 9,000. A was a 
man of weak intellect and was in the habit of 
drinking : 

Held that the agreement was unoonsoionable 
and therefore invalid ; 2 Cal 233 ( P C ) and 20 
Cal 843 (P C), Foil. [p gg q i] 
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Aohhru Bam — for Appellants. 

Bam Lai (Govt. Advocate) and Suraj 
Narain (for No. l), M. A. Majid and 
Bishan Narain (for Nos. 2 & 3) — 

for Respondents. 

Abdul Rashid J. — The material facts 
of the oase, for the purposes of this appeal, 
may be shortly stated. Mirza Surriya Jah, 
the head of the Mughal Boyal Family of 
Delhi, died on 8th February 1913, leaving 
him surviving two wives and two daugh- 
ters. On his death, the Court of Wards 
assumed superintendence of the estate 
left by him on behalf of his daughters 
and widows. Saleem Mohammad Shah 
claimed to be the son of Mirza Surriya Jah 
and his Bole heir. His status was how- 
ever denied by the Court of Wards. 
Saleem Mohammad Shah was informed by 
the Court of Wards that he should take 
Bteps to establish his claim in a Court of 
law. In April 1913, Saleem Mohammad 
Shah was given a compassionate allowance 
of Bs. 100 per month. An allowance of 
Bs. 200 per month was also granted to 
his widow Nawab Qaisar Jahan Begam, 
defendant 2. Saleem Mohammad Shah 
applied for a loan to oarry on the neoes- 
sary litigation but his application was 
rejected by the Court of Wards on 15th 
July 1913, on the ground that he could 
bring a friendly suit to establish his olaim 
and the litigation would not involve a 
great deal of expense. On 26th January 
1920, Saleem Mohammad Shah brought a 
suit for possession of the property left by 
Mirza Surriya Jah in forma pauperis. 
The defendants in the suit were the Court 
of Wards and the surviving widows and 
daughters of Mirza Surriya Jah. The 
application to sue in forma pauperis was 
contested on behalf of the Court of Wards. 
On 27th August 1920, Mr. Abdul Bahman 
(now Sir Abdul Bahman) counsel for 
Saleem Mohammad Shah made a state- 
ment to the effect that his client was pre- 
pared to pay the oourt.fee. The Court 
thereupon direoted Saleem Mohammad 
Shah to pay the oourt.fee before 4th Oc- 
tober 1920, The oourt-fee was paid on 
that date. Saleem Mohammad Shah had 
claimed the entire estate of Mirza Surriya 
Jah, but he succeeded in getting a deoree 
on 10th May 1926 for a 14/32 share in 
the property left by Mirza Surriya Jah. 

On 2nd Ootober 1920, an agreement 
Ex. P-1 was entered into between Saleem 
Mohammad Shah (hereinafter referred to 


as the first party) on one side and Alopi 
Parshad Bam Sarup (hereinafter referred 
to as the seoond party) on the other side f 
whereby the seoond party offered to 
finance the litigation on behalf of the first 
party, and the first party agreed to trans- 
fer a 3/16th or 4/16th share (as the cas© 
may be) of the property obtained by him r 
as a result of the litigation, in favour of 
the seoond party. It was stated in the- 
deed of agreement that the first party 
was an owner of considerable moveable and 
immovable property by virtue of inheri- 
tance from his father, that the whole of 
this property was in possession of th© 
Court of Wards, that the first party had 
no means whatever to pay oourt.fee and* 
other costs of litigation, that the second 
party had agreed to bear all the expense© 
of the oase, and that in lieu of the services- 
of the second party, a 3/16th share would 
be transferred to them if no appeal were 
preferred to the Privy Council, but that a 
4/16th share would be made over to the- 
seoond party if an appeal was preferred 
to the Privy Council. It was further 
Btated in this agreement that all the 
expenses of the litigation shall be paid by 
the seoond party according to the bills 
sent by the counsel. After the deoree is- 
passed, the seoond party shall be entitled 
to get their share to the extent of 3 annas- 
or 4 annas in the rupee as the oase may 
be, and the first party shall have power 
either to get the entire property parti- 
tioned and then give the said share or to> 
get the value of the entire property 
assessed and then pay money in oash. 
Until the share of the seoond party- 
amounting to 3/l6th or 4/l6th is paid, th©. 
first party is not entitled to alienate or 
transfer the property obtained as a result 
of the litigation in any manner. 

On 16th July 1925, the Court of Wards* 
had assumed superintendence of the estat© 
of Saleem Mohammad Shah also as he 
had become a sharer in the property 
inherited by the widows and the daughter© 
of Mirza Surriya Jah by means of th© 
deoree passed in his favour on 10th May 
1925. On 17th September 1926 Saleem 
Mohammad Shah died. On 6th January 
1926 the present plaintiffs submitted a 
petition, to the Deputy Commissioner 
demanding a 3/16th share of the property 
decreed in favour of Saleem Mohammad 
Shah. On 6th Maroh 1926 plaintiffs" 
petition, demanding a share in the pro- 
perty of Saleem Mohammad Shah, wa© 
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rejeoted by the Deputy Commissioner. On 
28th April 1926 another application was 
made by the plaintiffs to the Deputy 
Commissioner and the Deputy Commis- 
sioner offered to pay the plaintiffs with- 
out; prejudice a sum of Rs. 8,500 on the 
ground that they had spent about Rupees 
8,000 in financing the litigation on behalf 
of Saleem Mohammad Shah. The plain, 
tiffs declined to accept the offer of the 
Deputy Commissioner and instituted the 
present suit on 16th Ootober 1928, for 
possession by partition of 3/16th share 
out of the 7/ 16th decreed in favour of 
Saleem Mohammad 8hah by the deoree 
dated 10th May 1925. The claim of the 
plaintiffs was solely based on the agree, 
ment referred to above. It was stated in 
the plaint that the cause of aotion had 
acorued to the plaintiffs on 10th May 
1925 when the deoree was passed and on 
6th Maroh 1926, when the Deputy Com. 
missioner rejeoted the plaintiffs’ claim on 
behalf of the Court of Wards. The Court 
of Wards was the first defendant in the 
case, Nawab Qaisar Jahan Begam widow 
of Saleem Mohammad Shah, and Jaimur 
Jahan Begam, his daughter, were the 
second and the third defendants respec- 
tively. 

On behalf of the Court of Wards, it was 
pleaded that the plaintiffs’ suit was barred 
by limitation, that Saleem Mohammad 
Shah was a man of weak intellect and 
was addicted to drinking, that the agree- 
ment dated 2nd Ootober 1920 was not 
executed by him of his own free will, that 
the agreement was unoonsoionable and 
inequitable and was opposed to public 
polioy and that the plaintiffs had only 
spent about Rs. 8,000 in financing the 
litigation on behalf of Saleem Mohammad 
Shah. It was further pleaded that the 
plaintiffs were not entitled to interest and 
that in any case they could not olaim 
more than Rs. 8,500 which the Deputy 
Commissioner had offered to pay them. 
Almost similar pleas were raised on behalf 
of defendants 2 and 3. An additional 
plea was raised on behalf of Nawab 
Qaisar Jahan Begam to the effeot that her 
dower debt amounting to Rs. 60,000 was 
the brat charge on the estate left by 
Saleem Mohammad Shah, her deoeased 
husband. On the pleadings of the parties 
the trial Court framed 18 issues, but in 
this appeal we are only concerned with 

five issues whioh are in the following 
terms : 


1. Is the suit within time ? 2. Did Mirza Saleem 
Mohammad Shah execute agreement Ex. P. 1 in 
favour of the plaintiffs ? 3. If bo, was he a man 
of weak intelleot and addioted to drinking ? What 
is the effeot, and was the said agreement not exe- 
cuted by him of his own free will ? 4. Is the said' 
agreement unlawful and opposed to publio polioy 

and therefore not binding on defendant 1 ? 

16. Are plaintiffs entitled to any interest ? 

The trial Court held that the suit of the 
plaintiffs was barred by limitation under 
Art. 113, Limitation Act, on the ground 
that the suit was one for specific per- 
formance of a oonbraot and time began 
to run from 10th May 1925 when a deoree 
for possession of a 3/ 16th share was passed 
in favour of Saleem Mohammad Shah. It 
further held that the agreement Ex. P. 1 
was not inequitable or extortionate and 
that Mirza Saleem Mohammad Shah and 
his heirs were bound by it. It was also 
held by the lower Court that Rs. 10,000 
had been spent by the plaintiffs in financ- 
ing the litigation on behalf of Saleem 
Mohammad Shah and that they were en- 
titled to interest at the rate of 12 per 
cent, per annum from the date of the 
advance to the date of the deoree and 6 per 
cent, per annum future interest. On the 
above findings, the trial Court dismissed 
the suit on the soore of limitation. Against 
this deoision the plaintiffs have preferred 
an appeal to this Court. In his opening 
address the learned oounsel for the appel- 
lants attaoked the judgment of the trial 
Court on two points only. He contended 
firstly that the suit was not barred by 
limitation, and seoondly that the lower 
Court was wrong in holding that the 
plaintiffs had spent only Rs. 10,000 in 
financing the litigation instead of Rupees 
19,000 alleged to have been spent by them. 
The learned Government Advooate in reply 
raised an additional point, namely that 
the agreement Ex. P. 1 was inequitable 
and extortionate and should not be given 
effeot to and that the plaintiffs in any 
oase were not entitled to anything more 
than the costs decreed by the Senior Sub- 
ordinate Judge, Delhi, in favour of Saleem 
Mohammad 8hah amounting to Rs. 6 330 1 
on 10th May 1925. 

It will be convenient to deal with the 
question of limitation first of all. Art. 113, 
Limitation Act, provides a period of three 
years for suits for speoifio performance of 
a contract. The limitation begins to run 
from the date fixed for the performance of 
the contraot, or if no such date is fixed, 
when the plaintiff has notice that per- 
formance is refused. The trial Court has 
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held that though no date for the perform- 
ance of the contract was fixed in the 
agreement Ex. P-l, it must be held that 
limitation began to run from 10th May 
1925, when a deoree was passed in favour 
of Saleem Mohammad Shah, in view of 
the maxim certum est quod cerium reddi 
potest. According to the trial Court, the 
date for the performance of the oontract 
was ascertainable and accordingly suoh 
date must be taken to be the date fixed 
for the performance of the oontraot. Para. 3 
of the agreement Ex. P. 1 states that after 
a deoree is passed, the second party shall 
be entitled to get their share to the extent 
of three annas or four annas as the case 
may be and the first party shall have 
power either to get the entire property 
partitioned and then give the said share 
or get the value of the entire property 
assessed and then pay money in cash. 
The agreement further provides that in 
the oase of an appeal to His Majesty in 
Council the plaintiffs would meet the 
entire expenses incurred in the prosecution 
of the appeal and that their share would 
then be 4/16th instead of 3/ 16th. In my 
opinion, it is clear from the provisions of 
the agreement that the plaintiffs could not 
sue for specific performance of the con- 
tract entered into by means of the agree- 
ment Ex. P. 1 on 10th May 1925, when a 
decree was passed in favour of Saleem 
Mohammad Shah. If the plaintiffs had 
instituted a suit on that date for specific 
performance of the oontraot, their suit 
would have been liable to dismissal as 
being premature. It is clear therefore 
that 10th May 1925 cannot possibly be 
regarded as a terminus a quo for the pur- 
poses of limitation. The maxim alluded 
to above and relied on by the trial Court 
has no application to the faots of the pre- 
sent case. 

It was contended by the learned Gov- 
ernment Advocate in support of the deci- 
sion of the trial Court on the question of 
limitation that under para. 3 of Ex. P. 1 
the plaintiffs became ' Entitled" to their 
share on the passing of the deoree and 
that the mere faot that the property was 
to be partitioned or the value thereof was 
to be assessed did not in any way affect 
the title of the plaintiffs which aoorued to 
them on 10th May 1925. In my opinion 
this contention is devoid of all force. The 
plaintiffs were entitled to get their Bhare 
after the deoree whioh undoubtedly means 
when the deoree becomes unassailable. On 


10th May 1925 the deoree in favour of 
Saleem Mohammad Shah had not become 
unassailable. It was liable to be challenged 
in an appeal to the High Court, and on 
the deoision of suoh an appeal by an appeal 
to His Majesty in Council. The 10th May 
1925 oannot therefore be regarded as the 
date on which the plaintiffs became en- 
titled to their share. If 10th May 1925 
oannot be regarded as the date fixed for 
the performance of the oontraot, it must he 
held that no date for the specific perform- 
ance of the oontract was fixed within the 
purview of Art. 113, Limitation Act. 
The seoond part of Art. 113 would there- 
fore be applicable to the faots of the pre- 
sent oase. The trial Court has observed 
that if 10th May 1925 cannot be regard, 
ed as the starting point of limitation, the 
suit must be held to be within time as 
no demand or refusal by the defendants 
is alleged or proved to have been made 
before November 1925. On the question 
of limitation, the learned counsel for 
the appellants relied on A I R 1933 All 
410, 1 where it was held that: 

The force of the word “fixed” used in Art. 113, 
Lim. Aot, implies that the date should be fixed 
definitely and should not be left to be gathered 
from surrounding circumstances of the case. It 
must be a date olearly mentioned in the oontraot 
whether the said oontract be oral or in writing, 

In a oase reported in 11 Lah 69 2 the 
promisor undertook to exeoute the sale 
deed after payment of the last instalment 
in the Government treasury and after the 
acquisition of proprietary rights, it was 
held that the maxim certum est quod 
certum reddi potest could not be invoked 
in reference to this agreement and that 
the suit was not barred by the first part 
of Art. 113, Lim. Aot. A number of other 
rulings were also relied upon by the 
learned counsel for the appellants, but it 
is unnecessary to deal with them as the 
question as to whether the first part of 
Art. 113, Lim. Aot, is or is not applicable 
must depend to a great extent on the 
language of the agreement. On behalf of 
the respondents, relianoe was placed on 
two Oudh rulings, 9 I C 243 s and 66 I C 
622. 4 In the first of these rulings, there 

1. Kashi Prasad v. Ohhabi Dal, AIR 1933 All 
410=146 I O 686=1933 ALJ 300. 

2. Waryam Bingh v. Gopi Ohand, AIR 1930 
Lah 34 = 119 I O 491 = 11 Lah 69 = 31 
P L R 362. 

3. Gajadhar Singh v. Kaudhya Bukah, *(1911) 9 
I C 243. 

4. BiBheshar Dayal v. Mt. Har Raj Kaur, AIR 

1921 Oudh 248=66 I O 622. > 
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was absolutely no uncertainty as to the 
date while in the second ruling the real 
■question in dispute was left undedided as 
the oase was settled by means of a oom. 
promise. 217 PLR 191 1 6 is also not of 
any great assistance to the respondents as 
it does not oontain any discussion as to 
whether the first part or the second part 
of Art. 113, Lim. Act, was applicable to 
the facts of that case. It was held by a 
Full Bench of the Punjab Chief Court in 
26 P R 1911® that : 

Statutes of limitation must be strictly construed 
and that no man is to be deprived of rights 
which would by law belong to him unless the 
speoiflo provisions of law, which are alleged to 
take away these rights, can be shown to apply 
clearly and in precise terms to his case. 

It was also held that : 

The law of limitation must be strictly construed, 
i. e. its scope cannot be stretched to extend to 
oases not covered by its language, and, when the 
indications as to its applicaticn are not dear, 
the construction must bo in favour of the right 
to proceed. 

In the present oase the respondents 
have failed to bring the oase speoifioally 
within the purview of the first part of 
Art. 113, Lim. Act. I would therefore 
hold that the seoond part of Art. 113, Lim. 
Aot, is applicable to the faots of the pre- 
sent oase and that the suit of the plain- 
tiffs is within limitation. The next 
question for determination is whether the 
plaintiffs have succeeded in establishing 
that R8. 19,000 were spent by them in 
financing the litigation on behalf of Saleem 
Mohammad Shah. The learned counsel 
for the appellants merely drew our atten- 
tion to four oheques of Rs. 5,000, Rupees 
10,000, Rs. 3,500 and Rs. 500 which were 
issued by the plaintiffs in favour of 
Mr. Abdul Rahman, counsel for Saleem 
Mohammad Shah, and which were oashed 
by him between 13th January 1921 and 
3lst August 1922. It was contended by 
the learned counsel that the statement of 
Mr. Abdul Rahman showed that all these 
oheques were paid to him for carrying on 
the litigation launohed by Saleem Moham- 
mad Shah against the Court of Wards and 
the widows and daughters of Mirza Sur- 
riya Jah. Out of this sum of Rs. 19,000, 
Rs. 10,000 was stated to be the fee paid to 
Mr. Abdul Rahman as counsel in the case. 
Nawab Qaisar Jahan Begam, defendant 2, 
and her witnesses have stated that the fee 

6. Fazal Din v. Amir-ud-din, (1911) 217 P L R 
1911=11 I 0 299=188 P W R 1911. 

<i. Bundar v. Balig Ram, (1911) 26 P R 1911 = 9 
IO 800=84 PLR 1911=88 PWR 1911 (FB). 


fixed with Mr. Abdul Rahman was Rupees 
2,000 only. Mr. Abdul Rahman on the 
other hand has stated as a witness that 
the fee was Rs. 10,000. Mr. Abdul 
Rahman was a lawyer of 11 years’ stand- 
ing in January 1921. I am of the opinion 
that a fee of Rs. 10,000 was highly 
excessive in view of the amount of work 
involved and in view of the status of 
Mr. Abdul Rahman as an advooate at the 
time when this fee is alleged to have been 
paid. It was clearly stated in the agree- 
ment (Ex. P-1) that the plaintiffs would 
pay all the expenses of litigation without 
any objection aooording to the bills sent 
by the oounsel. The duty of keeping 
aooounts or demanding aooounts from the 
oounsel was expressly imposed on the 
plaintiffs by means of the agreement 
which forms the basis of the present 
suit. The plaintiffs have failed to produce 
any accounts or bills of oounsel. 

In these oiroumstances the only way of 
determining the expenses of litigation is to 
rely on the deoree sheet in the suit brought 
by Saleem Mohammad Shah against the 
Court of Wards in the year 1920. This 
deoree sheet is printed at p. 107 of Vol. 2 
of the printed paper book. It shows that 
a sum of Rs. 6,330 was spent by the plain- 
tiffs in that litigation. Rs. 3,000-8.0 were 
spent on the court-fees and Rs. 3,000 were 
taxed as pleader’s fee. It is true that 
there are some small items whioh cannot 
be inoluded in the decree sheet. The amount 
spent in incidental oharges cannot, how- 
ever, be taken to be more than 33 per 
cent, of the amount shown in the deoree 
Bheet as the costs of the plaintiff. In view 
of the non- production of aooounts by the 
plaintiffs of the money spent on the litiga- 
tion on behalf of Saleem Mohammad Shah, 

I would hold the reasonable expenses of 
the litigation to be the sum of Rs. 6,330 
shown as the costs inourred by the plain- 
tiff in the deoree sheet plus a sum of 
Rs. 2,110 on aocount of incidental oharges. 
The total amount spent by the plaintiffs 
in pursuance of the agreement Ex. P. 1 
would, therefore, come to Rs. 8,440. This 
sum was ample to cover all the reasonable 
expenses inourred on behalf of Saleem 
Mohammad 8hah in the previous suit. It 
was held by their Lordships of the Privy 
Counoil in 4 I A 23 7 that : 

A fair agreement to supply funds to oarry on a 
suit in oonsideration of having a share of the pro* 


7. Ram Kumar Kundu v. Ohundor Canto Mooker 

jee, (1879) 2 Cal 233=4 I A 28 (P 0). 
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perfcy, if recovered, ought not to be regarded as 
being per ee opposed to public polioy. But agree- 
ments of such a kind ought to be carefully 
watched, and when extortionate, unconscionable, 
or made for Improper objects, ought to be held 
invalid. 

In another Privy Council case reported 
in 20 Cal 843 , 8 it was laid down that : 

The English law of champerty is not in force in 
India. Agreements made by claimants of property 
in litigation to share it with others on their 
obtaining decrees in consideration of funds being 
supplied by the latter for carrying on their suits 
are not in themselves opposed to publio policy, 
nor are they necessarily void. But such agree- 
ments, when extortionate, are inequitable; and in 
that case should not receive effect. 

In order to determine whether the pre- 
sent agreement is extortionate or inequit- 
able, we have to take into aocount the 
respective positions of the parties and 
other circumstances existing on 2nd Octo- 
ber 1920, when the agreement in question 
was executed by Saleem Mohammad Shah. 
Alopi Parshad, plaintiff, deposed as a wit- 
ness that before the execution of the agree- 
ment Ex. P.1, he had seen the properties 
in the oity and could approximately assess 
the value of the properties outside the 
oity. His estimate was that the proper- 
ties claimed by Saleem Mohammad Shah 
were worth about eight lacs of rupees. In 
the plaint of the previous case it was 
stated that the value of the properties was 
ten lacs of rupees. A 3/16th share of pro- 
perties worth eight lacs of rupees would 
come to one lac and fifty thousand rupees. 
It would also be apparent to shrewd busi- 
nessmen like Alopi Parshad and Ham 
Sarup that the expenses of litigation could 
not be more than eight or nine thousand 
rupees if no appeal were preferred to the 
High Court and could not be very much 
more than twelve thousand rupees if such 
an appeal were preferred. By advancing 
about ten to twelve thousand rupees to 
Saleem Mohammad Shah, the plaintiffs 
stood to gain a sum of one lao and fifty 
thousand rupees in the event of Saleem 
Mohammad Shah succeeding in the litiga- 
tion launohed by him. They safeguarded 
themselves by demanding a bigger share 
of the property in oase an appeal were 
preferred to the Privy Counoil. 

Mr. Abdul Rahman in his statement 
dated 7th February 1933 deposed that 
though he had not seen Saleem Mohammad 
Shah purchasing drinks he saw him slightly 
intoxicated twice and told him not to oome 

9. Ragbunath v. Nilkanth, (1898) 20 Cal 848=20 
I A 112 (P 0). 


to his office in that condition. Nasir.nd. 
din (D. W. 3) deposed that Bang Mahal 
was at *a distance of about 500 yards from 
the house of Saleem Mohammad Shah in 
Kuoha Chellan. Saleem Mohammad Shah 
used to pass the whole day long in Bang 
Mahal and used to take cooaine in con- 
cealment. A year before his death, Saleem 
Mohammad Shah had told him that he 
had given up oooaine and he never saw 
him taking cocaine during that year. It 
is also in evidence that Saleem Moham. 
mad Shah was a man of weak intellect 
and was inolined to waste money in making 
presents to different officials. The consi- 
derations enumerated above, in my opi- 
nion, make it highly probable that Saleem 
Mohammad Shah was induced to enter 
into an unfair bargain whereby he agreed 
to give up property worth a lao and fifty 
thousand rupees for a sum of ten or twelve 
thousand rupees. The learned counsel 
for the appellants contended that Alopi 
Parshad Bam Sarup knew that the litiga- 
tion would take a long time and that 
during the interval the property might 
depreoiate in value. In 1920 it could not 
be said with any degree of certainty that 
immovable property in Delhi would go 
down in value in a few years. On the- 
other hand, the plaintiffs might have antici- 
pated a rise in the value of immovable 
property in Delhi. In any case we have 
to take into consideration the conditions 
prevailing in the town of Delhi in the year 
1920. In a oase reported in 11 All 57, 9 on 
the advice of his legal advisers, the obligor 
exeouted a bond for Rs. 25,000 in conside- 
ration of the obligee agreeing to defray 
the expenses of an appeal to the High 
Court. The obligor agreed to pay the 
Rs. 25,000 within one year from his 
recovering possession of the property in 
suit; and at the request of the obligor’s 
pleader, the obligee advanced Rs. 3,700 
which was applied to the expenses of ths 
appeal. In these oiroumstanoes it was 
held that: 

Although there was nothing to show that the 
obligor oould have obtained an advanoe on terms 
more advantageous to himself, it was for the 
obligee to establish to the Court's satisfaction, 
without reasonable doubt, that he oould not have 
done so; and that, this not having been estab- 
lished, and the reasonableness and fairness of the 
bargain not being proved by showing that there 
had been difficulties in negotiating it, or that 
others had refused it aB not sufficiently advanta- 


9. Ohunni Kuar v. Rup Bingh, (1888) 11 All 67 
=1888 AWN 296. 
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geous to them, the Coart should hold the bargain 
to be a hard and nnoonfioionable one, which 
ehoald not be enforced. 

In my opinion the question as to whe- 
ther a contract is inequitable and uncon- 
scionable depends on the circumstances of 
eaoh particular oaee. After considering 
the entire evidenoe on the record, I am of 
the opinion that in the present oaseSaleem 
Mohammad Shah was induced to enter 
into an agreement whioh was highly detri- 
mental to his interests and that suoh a 
contract falls within the purview of the 
observations made by their Lordships of 
the Privy Council in 20 Cal 843. 8 I would 
therefore refuse to enforce this agreement. 

The final question for consideration is 
whether on equitable grounds some relief 
should be given to the appellants. As I 
have held Bs. 8,440 to be the reasonable 
expenses of the litigation financed by the 
appellants on behalf of Saleem Muham- 
mad Shah, I would pass a deoree in their 
favour for this amount. A sum of Rs. 8,600 
was tendered to the appellants by the 
Court of Wards on 4th July 1928, i. e., 
about three months prior to the filing of 
the present suit by the appellants. As this 
reasonable offer was refused by the appel- 
lants, they are not entitled to any interest 
or the oosts of the litigation. No interest 
should be allowed to them from the year 
1921 to the year 1928 as the expense of 
Be. 8,440 inourred by them during the liti- 
gation oannot be converted into a profit, 
able investment in view of the inequitable 
nature of the agreement entered into by 
them with Saleem Mohammad Shah. For 
the reasons given above, I would accept 
this appeal, set aside the judgment and 
the deoree of the Court below and grant 
the plaintiffs a deoree for Bs. 8,440. I 

would order the parties to bear their own 
oosts throughout. 

Coldstream J.— I agree. 

S.O./d.s, Appeal partly allowed. 

A. I. R. 1988 Lahore 29 

Young O. J. and Monroe J. 

Guranditta Mal — Petitioner. 

v. 


'rent’ will not of necessity make that cum 
recoverable under S. 81 unleci "claimable by 
committee under Act". 

The operation of 8. 81 is controlled by the 
words "olaimable by a committee under this Aot" 
in the eame eeotion. It is not any sum that can 
be described as rent or fee which oan be recovered 
under the summary provisions of the seotion, but 
only a sum that is claimable by the committee 
under the express provisions of the Aot. The mere 
use of the word ‘rent’ applied to a sum recoverable 
by the oommittee will not of necessity make that 
sum recoverable as rent "claimable by oommittee 
under the Act" : AIR 1934 Lah 699, Ref. 

[P 30 C 1] 

Nand Lai for Mela Ram — 

for Petitioner . 

Das Raj Sawhney — for the Crown . 

Amar Nath Chopra — 

for the Municipal Committee. 

Young C. J. The Municipal Committee, 
Nur Mahal, sought for and obtained an 
order from Rana Mahmud Khan, Magis- 
trate, 3rd Class, Phillaur, under 8. 81, 
Punjab Municipal Aot, for the payment of 
a sum of money from Guran Ditta, whioh 
was described as rent. Guran Ditta brought 
an objection to this order before the Magis- 
trate in whioh he admitted that he had 
built a shop on a site belonging to the 
Municipal Committee, but he said that no 
rent was due from him. The Magistrate 
refused to make any inquiry and disallowed 
the objeotion. Guran Ditta then applied 
in revision to the learned Sessions Judge 
at Jullundur. He held that 8. 81, Punjab 
Municipal Aot, did not apply to the sum 
olaimed by the Committee. It appears 
from his judgment that the record does not 
show on what basis the Municipal Com- 
mittee olaimed the amount and that even 
in their resolution authorizing the prose- 
oution of the olaim, there is nothing to 
show what the nature of their olaim is. 
The learned Judge submitted the matter 
to this Court with the reoommendation 
that the order of the Magistrate be set 
aside. The learned Judge held that before 
any order was made by the Magistrate it 
was necessary that it should be shown 
that the amount olaimed fell within the 

terms of S. 81 of the Aot. That seotion 
provides that : 


Emperor . 

Criminal Bevn. No. 1683 of 1936, Da. 
oided on 4th March 1937, from order of 

ber^^ 86 ' Jullnndur ' D/ - 19th Novem. 

Punjab Municipal Act (3 of 1911) S 81 a. 
•man dad !„ 1933-Sc.pa-M.,. u.aof word 


““J sax, water rate, rent, fee or 

any other money olaimable by a oommittee under 

Sfitifi J V* r0 . oo T ered on application to a 
if th k \f te i h i aV iu 8 l ur . ,8d,okIon within the limits 

f l! ° Pa 7 °u iD any okher P Iaoe where 

‘ h ,K Jf om whom the money is olaimable 

* h . e klmo b0 ing be resident, by the distress 

a? ? f /i n * y « mo 7 e f ble Property within the limits 
of his jurisdiction belonging to suoh person, 


• • • 
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The reference in the first instance oame 
before Abdul Rashid J. and in view of the 
argument before him he thought it desir- 
able that there should be a decision by a 
Division Bench. It has already been held 
by a Division Bench of this Court in 
15 Lah 884 1 that where liability for pay- 
ment of rent arises out of a contract bet- 
ween the parties, it must be determined by 
a Civil Court and oannot be recovered 
summarily under S. 81 and it was objeofced 
that beoause the word rent’ had been 
added to the section by an Amending Act 
3 of 1933, which oame into operation after 
the cause of aotion in 15 Lah 881 1 arose, 
that judgment was no longer good law. 

In our opinion the operation of the sec. 
tion is controlled by the words “claimable 
by a committee under this Act . It is not 
any sum that can be described as rent or 
fee which can be recovered under the 
summary provisions of the section, but 
only a sum that is claimable by the com. 
mittee under the express provisions of the 
Aot. The mere use of the word ‘rent’ 
applied to a sum recoverable by the com- 
mittee will not of necessity make that sum 
recoverable as rent claimable by the com- 
mittee under the Aot. If, for example, the 
sum was payable as rent under a lease, a 
contract' made independently of the Act, 
that sum would dearly not be recoverable 
under the summary powers. Having failed 
to show the nature of the sum payable, the 
Committee were not entitled to obtain an 
order under S. 81 of the Aot and we there- 
fore accept the recommendation of the 
learned Judge and set aside the order of 
the Magistrate. 

W.D./a.L. Order set aside. 

1 . Munloipal Committee, Delhi v. Hafiz Abdullah, 
AIR 1934 Lah 699=162 I C 919=16 Lah 
884. 
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Coldstream J. 

Firm Shankar Lal-Kundan Lal 

Defendant — Appellant, 
v. 

Firm Jamna Das-Piyare Lal, Plain- 
tiff and others , Defendants — Res- 
pondents. 

First Appeal No. 60 of 1937, Decided on 
10th June 1937, from order of Addl. Dist. 
Judge, Hissar, D /- 16th March 1937. 

Sale — Postponement of delivery until pay- 
ment of entire price — Passing of property is 


not stayed per se— Vendor selling ascertained 
goods — Condition to keep goods locked with 
vendor until payment of price — On default 
goods to be re-sold after notice to vendee — 
Property in goods held passed to vendee — 
Suit to recover price held also maintainable 
under S. 55 (2), Sale of Goods Act. 

A provieion in a oontraot of sale for postpone- 
ment of delivery until payment of the entire price 
will not per se stay the passing of the property 
in the goods sold. [P 31 0 1] 

Where a vendor sold his ascertained specific 
deliverable goods to the vendee on oondition that 
the vendor would keep the goods looked up until 
the vendee paid the price and if the price was not 
paid by a oertain date the vendor was to be at 
liberty to re-sell the goods after giving a week’a 
notice to the vendee and the vendee failed to pay as 
contracted and hence the vendor brought a suit 
to recover the balance of prioe : 

Held that intention of the parties was that pro- 
perty should pass as a matter of faot, beoause the 
vendor did not reserve the right of disposal of the 
goods until the price was paid and henoe the suit 
was valid '.AIR 1930 All 661 and 30 R R 356 p 
Rel. on, [P 31 0 1] 

Held further that the vendor had a right to 
sue for price of goods sold under 8. 65 (2), Sale of 
Goods Act, as the statement in the oontraot of 
sale that the seller would have the right to re-sell 
after notice did not deprive him of his legal right 
to sue for the price if he desired. [P 31 0 1J 

Charanjiv Lal — for Appellant . 

Indar Dev for Aohhru Ram — 

for Respondents* 

Judgment. — The plaintiff-respondent 
Firm Jamna Das-Piyare Lal on 1st Sep- 
tember 1932 sold by a deed a 1 kotha” of 
barley to the appellant-defendant Firm 
Shankar Lal-Kundan Lal. The prioe, 
Bs. 2,029-3-6 plus weighing and other 
charges was to be paid by 26th Maroh 
1935, but the buyer had the option of pay- 
ing before that date. One of the condi- 
tions of the oontraot was that the kotha 
was to be kept looked by the seller until 
the prioe was paid and if the prioe was 
not paid as oontraofced, the seller was to 
be at liberty to re-sell the barley after 
giving a week’s notioe to the buyer. The 
defendants had not paid the full prioe on 
the oontraot date and the plaintiffs sued 
them for the balance of the prioe. The 
trial Court dismissed the suit holding that 
as property in the goods sold had not 
passed, the payment of the prioe being a 
oondition precedent to the fulfilment of 
the oontraot, the plaintiffs had no right 
to sue for the price but oould only recover 
damages. On appeal by the plaintiffs, 
this decision was reversed by the learned 
District Judge who held that property 
passed when the oontraot was made and 
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gave the plaintiffs the decree they sought. 
The defendants have appealed. The only 
question is whether the lower Appellate 
Court was wrong in finding that the pro- 
perty in the barley sold has passed. It is 
not disputed that the sale was of asoer. 
tained speoifio deliverable goods. For the 
appellants, reliance is placed on S. 25, Sale 
of Goods Aot, whioh enaots that : 

Where there is a oontraot for the sale of speoifio 


goods the seller may, by the terms of the 

oontraot reserve the right of disposal of the 


goods until certain conditions are fulfilled. In 
such caee notwithstanding the delivery of the 
goods to a buyer ..... the property in the goods 
does not pass to the buyer until the conditions 
precedent imposed by the seller are fulfilled. 

In my opinion the lower Appellate 
Court’s deoiBion is oorreot. The proved 
[oiroumstances show that the intention of 
the parties was that property should pass 
as a matter of faot. The seller here did 
not reserve the right of disposal of the 
barley until the price was paid and there 
is good authority for the proposition that 
a provision in a oontraot of sale for post- 
ponement of delivery until payment of the 
entire price will not per se stay the pass- 
ing of the property in the goods sold : A I R 
1930 All 661 1 and 30 R R 355. a The con. 
traot did not reserve to the seller the right 
to sell the goods pending the fulfilment of 
a condition precedent; it provided that the 
default of payment would give the seller 
a right to re-sell after notice. The buyer 
could insist on delivery at any time by 
paying the price. It would further appear 
that in any oase the seller had a right to 
sue for the prioe under S. 55 (2), 8ale of 
Goods Aot. The statement in the oontraot 
that the seller would have the right to 
ro-sell after notioe would not deprive him 
of his legal right to sue for the price if he 
desired. This appeal fails and is dismissed 
with costs. 

B.D./h.K. Appeal dismisse d. 

1. Peare Lai Kishan Prasad v. Diwan Singh 
Ganeshi Lai, AIR 1930 All 661=136 1 0 
463=1930 A L J 777. 

9, James Tarling v. Baxter, 80 R R 865. 
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Addison and Din Mohammad JJ. 

Lai Singh and others — Appellants. 

v. 

Emperor . 

Criminal Appeal No. 119 of 1937, Deoi- 

a^iji 0I « Mft r°h 1937, from order of 
Addl. Seas. Judge, Amritsar, D/. 21st 
Deoember 1936. 


Penal Code (1860),'S. 302 — Several injuries 
caused by accused resulting in gangrene in 
foot and leg and causing death — Accused 
held guilty of murder. 

Where a person was seriously injured by the 
accused and died subsequently, but in post mor- 
tem examination it was found that the immediate 
oause of death was gangrene whioh had set in in 
the right foot and leg as a result of injury : 

Held that the accused were guilty of an offence 
under 8. 302 : A I R 1928 Lah 851 , Rel. on. 

[P 32 O 2 ; P 33 O 1] 

D. C. Ralli for B. R. Puri — 

for Appellants . 

A. G. Maurioe — for the Grown. 

Din Mohammad J.— Lai Singh, Jagab 
SiDgh, Tarlok Singh, Anokh Singh, Dalip 
Singh and Teja Singh have been oon- 
vioted of an offence punishable under 
S. 302 read with S. 149, I. P. C., and sen- 
tenced to transportation for life. They 
have appealed. The case for the prosecu- 
tion is that on 18th August 1936 the 
acoused formed an unlawful assembly and 
in prosecution of the common object of 
that assembly, they committed the mur- 
der of Achhar Singh. The report of this 
occurrence was made to the police by 
Ganda Singh, who is a real brother of 
Teja Singh, and an uncle of Lai Singh and 
Jagat Singh, and a granduncle of Dalip 
Singh, Tarlok Singh and Anokh Singh, 
aooused. This report was made at 12 
o'olook at village Kohali where the Sub- 
Inspeotor was engaged in the investiga- 
tion of another oase. The Sub-Inspeotor 
accompanied Ganda Singh to the spot and 
found Aohhar Singh lying seriously injured. 
He accordingly first recorded his state- 
ment and then despatched him to Amrit- 
sar for medioal treatment. Dr. P. R. Puri* 
Resident Medioal OflQoer of Civil Hospital, 
Amritsar, examined him and found no- 
less than fourteen injuries on his person 
including eight inoised wounds. Both his 
legs were badly smashed. He was admit- 
ted as an indoor patient and ultimately 
died on 29th August. The post mortem 
examination on his body was performed 
by Lt. Col. Dargan, Civil Surgeon, who 
found that the immediate cause of his 
death was gangrene whioh had set in in 
the right foot and leg. At the trial 
the oase for the pfoseoution has been 
supported by Ganda SiDgh (P. W. 6), 
Waryaman (P. W. 8) and Laohhman 
Singh (P. W. 10). As already stated, Gan- 
da SiDgh is a olose relation of the aooused. 
Waryaman was a kamin of Aohhar Singh. 
They all have consistently stated that it- 
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•was the six aooused persons who had set 
upon Aohhar SiDgh while he was in his 
fields. Of the aooused, Teja Singh was 
armed with a dang, Jagat Singh with a 
spade and the rest with hatohets. The 
aooused thrashed Aohhar Singh mercilessly 
and left him only when he had lost con- 
sciousness. 

Of the aooused, Lal Singh has alone ad- 
mitted his presence at the time of the 
occurrence along with his son Tehlu, but 
has Bet up a oounter version to explain the 
injuries found on Aohhar Singh. He has 
stated that Laohhman Singh, Ganda Singh 
and Aohhar Singh in company with four 
other persons attacked him and while two 
of the companions of Aohhar Singh inflic- 
ted injuries on him with sharp edged 
weapons, his cousin Banta Singh and one 
Hazara Singh defended him and that it 
was in the course of the melee that ensued 
that Aohhar Singh received his injuries. 
Lal SiDgh had some injuries on his per- 
son whioh were examined by Dr. Ghulam 
Muhammad, but the Civil Surgeon, who 
oheoked the injuries, had stated that they 
looked like fabricated wounds. 

The aooused examined Makhan Singh, 
Bahadar Singh, Baohan Singh and Kishen 
Singh in their defence. Makhan Singh 
stated that on hearing the noise whioh 
proceeded from the field of Aohhar Singh, 
he hurried to the spot in company with 
Bahadar Singh and found a fight going 
•on between Aohhar Singh and Laohhman 
Singh on one side and Lal Singh, Tehl 
Bingh, Banta Singh and Hazara Singh on 
the other. On their intervention, the 
parties desisted from fighting and it was 
then notioed that both Lal Singh and 
.Aohhar Singh were injured. Bahadar 
Singh also made a statement to the same 
, effect. Baohan Singh stated that he was 
.proceeding to his village in company with 
Kishen Singh when Kishen Singh notioed 
.a fight going on in a field close by and 
that on going there they found two per- 
sons injured. Kishen Singh supported him. 

On going through the reoord most oare- 
'■ -fully and weighing the evidence produced 
on both sides, we are disposed to think 
that while the story related by the defenoe 
witnesses Is improbable and untrue, there 
is no reason to disbelieve the prosecution 
•witnesses. If it were true that Banta 
Singh, Tehl Singh and Hazara Singh had 
inflicted injuries on Aohhar Singh, it oan- 
•uot be oonoeived that Aohhar Singh or the 


other prosecution witnesses would have 
allowed them to escape unpunished by 
substituting a completely different set of 
persons for them. Cases do arise, no 
doubt, where false additions are made, but 
the implication of persons who are inno- 
cent in plaoe of those who are guilty is a 
very rare phenomena and muoh more 
oogent and oonvinoing evidenoe is required 
to establish that factor than that pro. 
duoed in the present case by the defenoe. 
We accordingly hold that the complicity 
of all the accused persons in the commis- 
sion of the orime is established beyond 
reasonable doubt. 

The only question that falls for deter, 
mination now is the nature of the offence 
committed by the appellants, especially 
in view of the faot that gangrene had 
supervened. Counsel for the appellants 
have relied on 42 All 302 1 and A I B 1934 
Lah 368 s and oonteDded that the faots 
established on the reoord do not constitute 
an offence punishable under S. 302, I.P. C. 
In 42 All 302 1 three injuries had been 
inflicted on the deceased, one of whioh 
was a fracture of the bones of the left 
forearm, another was a fracture of a 
bone in the right hand while the third 
was a fraoture of both the bones of the 
left leg. All these injuries had been in. 
flioted with a blunt weapon. It was held 
by a Division Benoh of the Allahabad 
High Court that, in the circumstances of 
the oase, the law allowed them to reoord 
a conviction in the alternative under 
S. 304 or S. 325, I. P. C. In A I B 1934 
Lah 368* the medioal evidenoe was that 
death was due to meningitis and compres- 
sion, but it was not possible to say if they 
had any direct connexion with the injuries 
inflicted by the appellant, and it was on 
these grounds that the conviction was 
recorded under 8. 326, I. P. C. It would 
be obvious that those two authorities are 
not relevant to the oase before us. 

In A I B 1928 Lah 851 9 the same 
learned Judges who deoided A I B 1934 
Lah 368, 2 in a oase in whioh a person 
had received grievous injuries and as a 
result of those injuries pneumonia had ! 

1. Rama Singh v. Emperor, AIR 1920 A1I HO 

=68 I 0 463=21 Or L J 783=42 All 802=18 
ALJ 224. 

2. Ohanan Das v. Emperor, AIR 1934 Lah 868 

=1934 Or O 617=161 I O 238=86 Or L J 
1283. 

8. Fazla v. Emperor, AIR 1928 Lah 861 = HO 
I 0 280=29 Or L J 678. 
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supervened, resulting in his death, had 
held that the assailants of the deoeased 
were guilty of murder. We consider that 
that authority comes very near to the 
f&ots of the present oase. The question in 
this oase however is more or less aoa. 
demio as even if the accused were found to 
be guilty of an offence punishable under 
8. 326 only, they would deserve nothing 
less than transportation for life, consider, 
ing the number and the nature of the inju. 
vies inflioted by them on their viotim. We 
accordingly dismiss this appeal and con. 
firm the sentence of transportation for life 
imposed on the appellants. 

S.C./d.s. Appeal dismissed , 
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Addison and Din Mohammad JJ. 

Munshi Ram — Defendant — Appellant. 

v. 

Mehr Das and another, Plaintiffs and 
others, Defendants — Respondents. 

Letters Patent Appeal No. 97 of 1936, 
Deoided on 4th February 1937, from decree 
of Jai Lai J., D /. 8th April 1936, reported 
in AIR 1936 Lah 920. 


❖ (a) Punjab Courts Act (6 of 1918), 
S. 41 (3) — Interpretation of clause in state* 
ment of custom would involve decision re- 
garding validity or existence of custom — 
Certificate is necessary {Obiter), 

The interpretation of a olause in the village 
statement of ouetom would involve a decision 
regarding the validity or the existence of a oustom 
and therefore a certificate under 8. 41 (3) is neces- 
sary before appeal is preferred to the High Court: 
AIR 1932 Lah 397 ; A I R 1932 Lah 463 and 
157 I 0 341, Dissent. [P 34 0 2] 

(b) Punjab Courts Act (6 of 1918), S. 41 (1) 
and (3) — Natural meaning of. 

The natural meaning of 8. 41 (1) and (3) is that 
(a) even though the deoision on oustom by the 
lower Appellate Court is wrong; (b) even though 
the lower Appellate Court has failed to determine 
a material point of custom and (c) even though the 
lower Appellate Court’s procedure is marred by 
grave irregularities, still High Court shall not 
interfere unless the certificate has been issued : 
AIR 1916 Lah 276, Foil. [P 35 0 1] 

Qabul Chand for M. L. Puri — 

for Appellant. 

D. N. Aggarwal — for Respondents 

[Plaintiffs). 

Addison J. — This is an appeal under 
the Letters Patent from the deoision of 
Jai Lai J. The following pedigree-table 
is neoessary to understand it : 


DARBARA DAS 


I 


I 


I 


Kishan Das Bishan Das (died sonleas) Khan Das 


I 


I 


Bewa Ram 

I 

Munshi Ram 
defendant 1 


I 

Mela Ram 

I 

Kehr Das 
(ohela) 


I 

Shav Ram= 
Mt. Atri (widow) 


I 

Ram Buakhsh= 
(widow, Mt. Har Devi) 
plaintiff 2 


I 


Kehr Das 


I 


Mehr Das 
plaintiff 1 


I 

Sadh Das 

I 

Bobha 

(died sonless) 


I 

Baran Das 

I 

Barwan Das 
defendant 2 
(not contesting) 


The property in suit was anoestral pro- 
perty in the hands of Mela Bam. Upon 
tiis death, his ohela Kehr Das suooeeded 
him. The parties are Udasis Fakirs, but 
it would seem that they are not in oharge 
of any institution, that is, they are merely 
land owners. Munshi Bam, the real nephew 
of Mela Bam, disputed the right of Kehr 
Da8 to succeed, but it was held that being 
a ohela of Mela Bam, he suooeeded as his 
son. Kehr Das himself has now died. The 
land has been mutated in favour of Munshi 
Bam who is defendant 1 in the present 
1938 L/5 & 6 


oase. The widow of Bam Bakhsh, Mt. Har 
Devi, and Mehr Das, who was the real 
brother of Kehr Das, have brought this 
present suit for a declaration that the 
agricultural land, which had been mutated 
in the name of Munshi Ram, belonged to 
them as they were the heirs of Kehr Das. 
They also sued for possession of a house, 
but they have given up this part of their 
olaim, and we are only concerned with the 
agricultural land.. Munshi Bam pleaded 
that the land being anoestral and Kehr 
Das having suooeeded as a son, he, as 
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nephew of Mela Ram and cousin of Kehr 
Das in his adoptive family, was the heir 
according to oustom which the parties 
followed. 

The trial Judge held that there was 
no family oustom proved, but that the 
parties followed the Customary law of the 
distriot. He further held that Kehr Das, 
as chela of Mela Ram took the place of a 
fully adopted son of Mela Ram and in that 
capacity succeeded him and that the 
plaintiffs were not entitled to sucoeed 
according to custom as natural heirs of 
Kehr Das as Kehr Das had been adopted 
completely out of his own branoh of the 
family. He therefore dismissed the suit. 
On appeal, the learned District Judge held 
that the parties followed oustom and that 
by that oustom MuuBbi Ram was entitled 
to sucoeed on the death of Kehr Das. He 
consequently dismissed the appeal. The 
plaintiffs then applied to the Distriot 
Judge for a certificate under the provisions 
of S. 41 (3), Punjab Courts Act. The appli. 
oation was barred by time under the pro- 
viso to that sub-section, and as there was 
no sufficient cause for not presenting it 
within the proper period, the application 
was dismissed and the certificate was not 
granted. The plaintiffs then instituted a 
second appeal in this Court without a cer- 
tificate. Jai Lai J. accepted the appeal 
and decreed the plaintiff's suit as regards 
the agricultural land. Against this deci- 
sion. the defendant Munshi Ram has pre- 
ferred this appeal under the Letters Patent* 

The learned single Judge, though he 
acoepted the appeal, stated that the ques- 
tion involved in it was not free from 
difficulty. He also said that the appellants 
were in possession of the property and that 
Munshi Ram oould therefore only succeed 
by proving clearly a better title to succeed. 
He seems to have overlooked the faot that 
the land has been mutated in favour of 
Munshi Ram whose name has been inoor. 
porated in the revenue papers as owner. 
There is a statutory presumption in favour 
of Munshi Ram under 8. 44, Land Revenue 
Aot, and this has not been given effect to. 
Apart from that, there is the question of 
want of certificate required by 8. 41 (3), 
Punjab Courts Aot. The learned single 
Judge said that the lower Appellate Court 
had deoided the matter not on the basis of 
any evidence, but merely on the analogy of 
succession to the estate of an appointed 
heir. He went on to say that in these 


A. I. R. 

oiroumstanoes a certificate was not neces- 
sary and referred to 157 I 0 341. 1 That 
authority however was only to the effeob- 
that where the conclusion of the Distriot 
Judge was based not upon a consideration 
of evidence, that is to say on a deoision as 
to the weight of evidenoe, but was based 
on the interpretation of a clause in the 
wajib-ul-arz, a second appeal lay to the 
High Court without a certificate, and the 
learned Judges relied upon two judgments 
of Jai Lai J. to the same effect, which are 
reported in A I R 1932 Lah 397 a and 
AIR 1932 Lah 463. 8 The present oaSe 
is not one which depends upon the inter- 
pretation of any olause of a wajib-ul-arz 
(statement of oustom) but, even if it did, 
we are of opinion that the interpretation 
of a olause in the village statement of 
oustom would involve a deoision regarding 
the validity or existence of a oustom and 
that a certificate would therefore be neces- 
sary under S. 41 (3) of Punjab Courts Aot. 
By 8. 41 (1) an appeal is allowed to the 
High Court from a decree on any of the 
following grounds, namely (a) the deoision 
being contrary to law or some oustom 
having the force of law ; (b) the decision 
having failed to determine some material 
issue of law or custom having the force of 
law ; (o) a substantial error or defeot in 
the procedure provided by the Code of 
Civil Procedure or by any other law for 
the time being in force. 

Seotion 41 (3) however then goes on to 
enact that, notwithstanding anything in 
sub.s. (1), no appeal shall lie to the High 
Court from a deoree passed in appeal by 
any Court subordinate to the High Court 
regarding the validity or the existence of 
any oustom unless the Judge of the lower 
Appellate Court has certified that the 
oustom is of sufficient importance, and 
that the evidenoe regarding it is so con- 
flioting or uncertain that there is such 
substantial doubt regarding its validity or 
existence as to justify suoh appeal. The 
appellants themselves admitted that a 
question of oustom was involved in their 
appeal when they applied for a certificate, 
and there is no doubt that the question in 
dispute is whether by oustom Munshi Ram 
succeeds or the plaintiffs. No appeal tbere- 

1. Indar Bingh v. Jai Singh, (1935) 87FLR 
890=- 157 I 0 841. 

3, Ghafnr v. Shahab-ud-din, AIR 1982 Lah 897 
=188 I 0 680=88 P L R 416. 

8. Gul Mohammad ▼. Attar Bingh, AIR 1982 
Lah 468=188 I 0 688=88 P L R 479. 
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fore was competent without this certificate, 
which the appellants oonld have obtained 
had they put in an application within 
time. It was laid down by a Division 
Benoh of the Punjab Chief Court in 22 
P R 19 16 4 that the natural meaning of 
8. 41 (l) and (3), Punjab Courts Aot appears 
to be that (a) even though the decision on 
oustom by the lower Appellate Court is 
wrong ; (b) even though the lower Appel- 
late Court has failed to determine a mate- 
rial point of custom ; (o) even though the 
flower Appellate Court’s procedure is 
marred by grave irregularities, still this 
Court shall not interfere unless the certi- 
ficate has issued. With this decision we 
are in full agreement, and hold that the 
appeal to this Court was incompetent for 
want of the necessary certificate. 

We aocept the appeal with costs before 
us, before the single Judge, and in the 
District Court, and restore the decree of 
the lower Appellate Court, dismissing the 
suit. 

S O./d.s. Appeal allowed. 

4. Bohna Mai v. Nanak Chand, AIR 1916 Lah 
276=84 I C 904=22 P R 1916. 
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Addison and Din Mohammad JJ. 

Hayat and others — Plaintiffs — 

Appellants. 

v. 


Mutalli and others — Defendants — 

Respondents. 

Letters Patent Appeal No. 62 of 1936 

Deoided on 4th March 1937, from deoree 

of Abdul Rashid J., D/. 22nd February 
1936. 


<*> Ci ’ R V . t v (,9 ? 8) ' °- 41 > R - 20 -‘Inter- 
•sUd — Defendant dying during pendency of 

•“It — Legal representative, brought on re- 
eord—In appeal, legal representative, not im- 
pleaded until right of appeal barred against 

oT, ^ ^ U n ch ^. er • on, Canno * be joined under 
c « i 2 0-Time cannot be extended under 
“• Limitation Act. 


dant^dul V*® f* ndenoy of a b°U * deft 

on rel?S ! d A 1 * legal representatives are broug 

B 8 6 U Lim h A a t Peal fll6d otbet^defendan 

u 1 L '' °* D » 0% ftpply k0 BDoh * ev 

P ompnu a ?? H 7 a S t8 ,n a „ re minorB -A I R 19 
*' FolL ' AIR Mad 348, Dissent. 

[p 87 0 


(b) Civil P. C. (1908), O. 22, R. 4 — Joint 
interest or liability — Joint decree in favour 
of all defendants, their interests not being 
separate — Some of such defendants not made 
parties to appeal — Non- inclusion results in 
abatement of appeal as a whole — Where in- 
terests are separable, appeal can proceed 
against those defendants that are impleaded. 

If a deoree is made jointly in favour of all the 
defendants, and their interests inter ee are neither 
separate nor separable, it may lead to two con- 
flicting decrees, if an appeal is allowed in the ab- 
sence of some of the defendants in whose favour 
the original deoree stands. In cases like these 
therefore, the non- inclusion of some of the defen- 
dants as respoodents must naturally result in the 
failure of the whole appeal. But where this is 
not the oaso and thero is no danger of coming 
into oonflict with any other recognizod principle 
of law, there is no bar against an appeal proceed- 
ing in the absence of some of the defendants who 
are not impleaded as respondents. [P 88 0 1] 

A suit was brought by the daughter’s sons of 
tho deceased against the rever«iouers fora decla- 
ration that tho property in suit belonged to them 
and was in their possession. On the death of ono 
of the defendants during the course of the suit, 
his legal representatives were brought on record. 
The suit was dismissed. In appeal from such 
decree, instead of impleadiDg these legal repre- 
sentatives as respondents, the name of the deceased 
defendant was mentioned. The appellant applied 
for making them respondents but at a time when 
the limitation for appeal against them had ex- 
pired : 

Held that as sucoeesion bad opened, every rever- 
sioner was interested in tho estato only to tho ex- 
tent of his own share and no more and so each 
reversioner had a clearly defined interest in the 
suit. The suit as brought, though declaratory in 
form, was possessory in efleot. It was as if each 
one of the defendants ran the risk of being dis- 
turbed qua his own share of the property and re- 
lief was claimed against him to that limited ox- 
tont only. The appeal, in these oircumstances, 
could not abate as a wholo merely by the omis- 
sion to implead the legal representatives of tho 
deceased defendant as respondents. The appeal 
therefore could proceed against those defendants 
that wore impleaded as respondents '.AIR 1928 
Lah 572 (F 8) and AIR 1935 Lah 853, FolL • 
AIR 1932 Lah 281 and AIR 1932 Lah 624 
Ex P L ' IP 38 0 2]’ 

Chiranjiva Lai Aggarwal and Kundan 
Lai Gosain — for Appellants. 

Mehr Chand Mahajan and Ghulam 
Mohy.ud.Din — for Respondents . 

Din Mohammad J. — This Letters 
Patent appeal has arisen in the following 
oircumstanoes : One Bakhsha, who owned 
a considerable amount of landed property 
in two villages, Mitha Lak and Dera, made 
two wills in favour of his daughter’s sons, 
Hayat and Ali : a will of his property 
situated at Mitba Lak in 1909 and that of 
his property situated at Dera in-1911. He 
had a son, Jalal, living then, but Jalal was 
a born idiot. It was provided in the wills 
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that if Jalal ever got over his idiocy and 
exhibited sense, he would inherit the 
estate thus bequeathed to Hayat and Ali. 
On 6th May 1914 Bakhsha died, and on 
26th April 1921, both Hayat and Ali 
brought a suit against Jalal for a declara- 
tion that they were the owners of the 
land. On 22nd June 1921, a decree was 
made in favour of Hayat and Ali to the 
effeot that the Dera lands should be mut- 
ated in their favour at once and the Mitha 
Lak lands after the death of Jalal, pro- 
vided that he died childless. On 26th July 

1921, certain reversioners of Bakhsha in- 
stituted a suit for a declaration that the 
deoree, dated 22nd June 1921, should not 
affect their rights. On 20th February 

1922, the reversioners’ suit was decreed in 
regard to the Dera lands only. On appeal 
to this Court, that deoree was varied and 
the declaration in the reversioners’ favour 
was extended to the whole of the ancestral 
property owned by Bakhsha, whether 
situated at Mitha Lak or at Dera and the 
non- ancestral property of Bakhsha, now 
in suit, was allowed to remain with Hayat 
and Ali. Jalal did not recover from his 
malady and died in the same morbid state 
of mind on 15th July 1930. The rever- 
sioners of Jalal alleged that he had left a 
will in their favour of the non- ancestral 
property and this gave rise to the present 
suit by Hayat and the three descendants 
of Ali, who are all minors. It was brought 
against 30 defendants and was for a decla- 
ration, by cancellation of the will, dated 
1st June 1930, that the property in suit 
belonged to them and was in their pos- 
session and that the defendants had no 
concern with it. Out of these 30 defen. 
dants, one was Salehon, son of Ahmad. 
He died during the pendenoy of the suit 
and was replaced on the record by his 
minor sons, Bakhsh and Maula, under the 
guardianship of their uncle Lala. The 
Subordinate Judge held inter alia that the 
defendants had failed to prove any valid 
will in their favour, but all the same dis- 
missed the plaintiffs’ suit on the ground 
that they had failed to prove their own 
title. 

Against this order, the plaintiffs pre- 
ferred an appeal to the District Judge, and 
in the memorandum of appeal instead of 
impleading the legal representatives of 
Salehon, deceased, mentioned the name of 
Salehon himself in spite of his death. The 
suit had been dismissed on 26th February 
1934 and the appeal was filed on 22nd 


March 1934. On 21st April 1934, this 
mistake came to the notice of the appellants 
who at once put in an application for its 
rectification. To this application, objec- 
tion was taken on behalf of the respon- 
dents on the ground that the Court had no 
power to implead those respondents out of 
time who had not been impleaded within 
time, and that as the appeal could not 
proceed in their absence, it failed as a 
whole. The District Judge held that in 
spite of 6 Rang 29 1 he was empowered by 
law to bring those respondents on the 
record who had not been impleaded, but 
as the appellants in his view had failed to 
make out a case for the exercise of his 
discretion, he expressed his inability to 
accede to their request. Consequently on 
the admission of the appellants’ counsel 
that the appeal could not proceed in the 
absence of those respondents whose names 
had been left out, he dismissed the appeal. 
The appellants then preferred a second 
appeal to this Court, but the learned Judge 
before whom it oame on for hearing agreed 
with that decision on the main points and 
dismissed the appeal. It is against that 
order that this appeal has been presented. 

Counsel for the appellants has strenu- 
ously contended that, in the first place, 
the District Judge should have exeroised 
his powers under O. 41, R. 20, Civil P. C., 
and brought on the reoord the names of 
Salehon’s representatives; seoondly, the 
Distriot Judge should have exeroised his 
discretion in favour of the minor appel- 
lants under 8. 5, Lim. Aot, and should 
have condoned the delay in impleading the 
respondents who had been left out, inas- 
much as the omission was accidental and 
had been oooasioned by the existence of ' 
Salehon’s name on the record, despite the 
fact that his legal representatives had 
already been impleaded in his place, and, 
thirdly, that, at any rate, the non- 
impleading of Salehon’s representatives 
could not entail the failure of the appeal 
as a whole. Counsel for the respondents 
has reiterated the arguments employed by 
the Distriot Judge as well as the learned 
Judge of this Court and equally foroibly 
urged that none of the prayers made by 
the appellants oould be granted and that 
the appeal before the Distriot Judge oould 
not be entertained in the absenoe of 

1. Ohookalingam Ohetty v. Beothai Aohe, AIR 
1927 P O 252=107 I Q 237=6 Rang 89=55 
, IA7(PC). 
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Balehon’s representatives, inasmuch as the 
interests of all the respondents were joint 
and Balehon’s representatives had obtained 
a decree in their favour which had con- 
cluded the whole matter. 

We first take up the question of O. 41, 
E. 20, Civil P. C. It is true that this Rule 
enables a Court to implead as a respon- 
dent any person who was a party to the 
suit in the Court from whose decree the 
appeal was preferred and who had not 
been made a party to the appeal, but the 
condition precedent is that he must be 
interested in the result of the appeal. 
Now, as remarked by their Lordships of 
the Privy Counoil, 

giving these words their natural meaning— and 
they cannot be disregarded — it seems impossible to 
say that in this case the defendants against whom 
the right of appeal has beoome barred, are inter- 
ested in the result of the appeal filed by the plain- 
tiff against the other defendants. 

In the face of such a clear pronounce- 
ment, it was impossible for the Distriot 
Judge to have brought Salehon’s repre- 
sentatives on the record. The Distriot 
Judge however thought differently, solely 
relying on A I R 1929 Mad 343. a Wo have 
given due consideration to the remarks 
made by the learned Judges in that case, 
but we are constrained to say, with all 
respeot, that we are not impressed by the 
points of distinction raised by them in 
getting out of the binding authority of the 
Privy Council judgment referred to above. 
That authority did not prooeed on faots, 
but was based on the interpretation of a 
rule of law and so long as the wording of 
the enaotment remains as it is, tbo only 
authoritative interpretation of it is that 
put on it by their Lordships of the Privy 
Counoil. We may also remark in this 
connexion that S. 6, Lim. Act, does not 
come into play in this matter. The appli. 
cations, to whioh that section is applicable, 
are dearly set forth in the seotlon itself 
and unless a new rule is introduced in the 
Civil Procedure Code making 8. 5 appli. 
oable to applications made under O. 41, 
R. 20 or until their Lordships of the Privy 
Counoil change their view, the Courts in 
India are precluded from impleading as a 
respondent any person who was a party to 
the original suit and who has not been 
impleaded in the appeal, if onoe the limita- 
M°n for the appeal has expired. It may 
be that the minor plain tiffs may suooeed 

2 ’ Manakke * A 1 R 1929 Mad 

848=117 I G 796=66 M L J 816. 
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in a separate suit in setting aside the 
decree of the Courts below on the ground 
of gross negligenoe of their next friend, but 
that is an extraneous consideration which 
should not persuade us to overlook an 
express provision of law. 

We now oome to the discussion of the 
effect of the non. impleading of Salehon's 
legal representatives on the case as it 
stood before the District Judge. As stated 
above, the appellants oontend that the 
appeal before the Distriot Judge could 
proceed even without those respondents, 
except to the extent of their share, 
while the respondents urge that it oould 
not proceed at all and that it failed in 
toto on account of the non-inoluaion of 
Salehon’s sons who had obtained a joint 
deoree in their favour along with the other 
respondents. In support of their respective 
contentions, oounsel on both sides have 
relied on authorities dealing with the ques- 
tion of abatement and so has the learned 
Judge of this Court, and though those 
authorities have no direot bearing on the 
matter before us, yet it may be possible to 
apply the principles deduoible therefrom 
to this oase by way of analogy. 

The subject of abatement has been so 
fully discussed in the various judgments 
of this Court as well as of the other 
High Courts in India that it would be a 
mere act of supererogation to discuss it 
again at length. The main thing to be 
considered in this connection is the true 
import of 0. 22, R. 4, Civil P. C. whioh 
deals with the subject. Under sub-r. (l) 
of that Rule, if one of two or more defen- 
dants dies and the right to sue does not 
survive against the surviving defendant or 
defendants alone, the Court on an appli- 
cation made in that behalf, is empowered 
to oause the legal representative of the 
deceased defendant to be made a party and 
to prooeed with the suit. If no application 
is made under sub-r. (l), the only penalty 
that sub.r. (3) provides is that the suit 
against the deceased defendant shall abate. 
On the letter of the law therefore the 
contention of the appellants must prevail, 
unless some other rule of law is violated 
thereby. For example, the argument that 
prevailed with the High Court and was 
approved by their Lordships of the Privy 
Council in 6 Rang 29 1 was that the finding 
in favour of the defendants, who were nob 
impleaded as respondents, enured to the 
benefit of those defendants also who derived 
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their title from them and had consequently 
become res judicata. Similarly, if a decree 
is made jointly in favour of all the defen. 
dants, and their interests inter se are 
neither separate nor separable, it may lead 
to two conflicting decrees if an appeal is 
allowed in the absence of some of the 
defendants in whose favour the original 
decree stands. In cases like these, there- 
fore, the non-inclusion of some of the defen- 
dants as respondents must naturally result 
in the failure of the whole appeal. But 
where this is not the case, and there is no 
danger of coming into oonfliot with any 
other recognized principle of law, there is 
no bar against an appeal proceeding in the 
absenoe of some of the defendants, who 
are not impleaded as respondents. 

The leading authority of this Court on 
the question of abatement is 10 Lah 7. 3 
In that case there was a joint sale in favour 
of four vendees and all that was said in 
the sale deed was that the property had 
been sold to the vendees in equal shares. 
The reversioners of the vendor brought a 
declaratory suit and failed. At the hearing 
of the appeal it was notioed that one of 
the vendees had died and his legal repre- 
sentative had net been brought on the 
record within time. Five learned Judges 
of this Court after disoussing the matter 
most exhaustively came to the conclusion 
that the appeal had abated only to the 
extent of the deoeased respondent's share 
in the sale. At p. 13 of the report Sir 
Shadi Lai C. J. observed : 

It is a matter of oommon sensje that the Court 
should not bo oalled upon to make two inconsis- 
tent deoreeB about the same property, and in order 
to avoid conflicting deoreea, the Court haa no alter- 
native but to diamies the appeal as a whole. If, 
on the other hand, the success of the appeal would 
not lead to such a result, there is no valid reason 
why the Court should not hear the appeal aud 
adjudicate upon the dispute between the parties 
who are before it. 

The rule laid down in this authority was 
recently applied to another case reported 
in 16 Lah 747, 4 * where too the suit was 
partly declaratory and partly possessory, 
but the shares of the parties in the land in 
suit had been specified in the mutation 
recorded after the death of the last owner. 
We are in oomplete aooord with the prin- 

3. Sant Singh v. Gulab Singh, AIR 1928 Lah 

672=114 I 0 417=10 Lah 7=80 P L R 463 

(F B). 

4. Bakhshish Singh v. Makhan Singh, AIR 

1936 Lah 863=169 I 0 999=16 Lah 747=87 

P L R 860. 
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oiples enunciated in these two judgments 
and hold that to oases like these the test 
laid down there is the only sound test to 
be applied. We are aware that in 13 Lah 
70® and 14 Lah 234 6 the decision of the 
learned Judges was against the appellants 
in those oases, but the principle underlying 
those judgments is the same as that laid 
down in 10 Lah 7. 3 In 13 Lah 70 6 it was 
expressly remarked that the shares of 
the defendants were neither separate nor - 
separable aDd in 14 Lah 234® it was 
observed that on the faots of that case the 
suit could not have been properly framed, 
without impleading the whole proprietary 
body and could not have proceeded against 
some of the proprietors only, and if the 
decree were allowed to stand against some 
proprietors and reversed against others, it 
would result in two inconsistent deoreeB. 

Applying now the reoognized test to the 
present oase, though by way of analogy 
only as stated above, we find that all the 
defendants impleaded in the oase had a 
clearly defined interest in the suit, their 
shares in the estate of Jalal deoeased hav- 
ing been specified. As the succession had 
opened, every reversioner was interested 
in the estate only to the extent of his own 
share and no more. The suit that was 
instituted by the appellants, though deola. 
ratory in form, was possessory in effeot. 

It was as if each one of the defendants ran 
the risk of being disturbed qua his own 
share of the property and relief wasolaimed 
against him to that limited extent only. The 
appellants could have even compromised 
the suit with some of the defendants if 
they so desired and proceeded against the 
rest in spite of the compromise. In these 
oiroumstanoes it cannot be urged that by 
merely omitting the names of Salehon’s 
representatives from the list of respondents 
the appellants lost the whole appeal. He 
had l/48th share in the land in suit and 
that was undoubtedly lost, but the remain- 
ing 47/4 8bh part of the estate could not 
be affected in any manner. The observa- 
tions by Sir Shadi Lai O. J. in 10 Lah 7 3 
at p. 15 are pertinent in this connection : 

The Courts exist for determining the merits of 
the dispute between litigants, and it is their duty 
to avoid, if they oan legally do so, a result which 
oauees hardship. 

6. Mt. Umrao Bibi v. Ram Kishen, AIR 1932 
Lah 281=187 I O 820=13 Lah 70=88 P L R 
1003. 

6. Ram Ditta v. Shaman, AIR 1932 Lah 624= 

139 I O 683=14 Lah 284=83 P L R 919. 
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On these grounds we aooept the appeal, 
reverse the judgment of the learned Judge 
of this Court and remand the ease to the 
District Judge for disposal in aooordanoe 
with law. The plaintiffs will get their costs 
here. Costs in the Court of the Distriot 
Judge will be in his discretion. 

r.b./a.l. Appeal accepted. 
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Jai Lal J. 

Ibrahim — Defendant — Appellant. 

v. 

Yusaf , Defendant and others, Plaintiffs 

— Respondents. 

Seoond Appeal No. 1463 of 1936, Deoided 
on 18th February 1937, from deoree of 
Diet. Judge, Ambala, D/. 5th August 1936. 

(a) Possession Possession is tantamount to 
notice of claim or interest of person in pos- 
session — Enquiry into title of person in pos- 
session — Factum of possession proved —Notice 
must be assumed. 

The underlying prinolplo of 8b. 48 and 49, Regis- 
tration Act and 8 63-A, T. P. Aot, la that posses- 
sion is tantamount to notice of the interest or 
olalm in the property of the person in possession, 
and whoever deals with suoh property is put on 
enquiry as to the title of the person in possession. 
If therefore the factum of possession is proved, 
notice to the transferee of the claim or interest of 
the person in possession must be assumed. 

. ... . [P 40 0 1] 

* (hi Possession — Person in possession 
under one title— -Subsequent acquisition of 
another title by unregistered document which 
however requires registration - Subsequent 
acquisition of title by another person by 
registered document— -Possession of prior per- 
son is notice to subsequent acquirer — Post- 
ponement of title. 

If a person, who is In possession of the property 
already by virtue of another title, subsequently 
seourea another title to that property by means of 
a document whioh requires registration but which 
baa not been registered, the faotum of possession 
prior to the subsequent acquisition of title puts a 
subsequent purchaser of the same property by 
means of a registered document, on enquiry as to 
the title of the person already in possession and 
has the effeot of postponing him to the title subse- 
quently acquired by the person in possession: 
AIR 1929 Pat 284, Foil. [p 40 0 2] 

Barkat Ali — for Appellant. 

Tek Ohand — for Respondents. 

Judgment. This seoond appeal arises 
out of a suit brought by Madhu Bingh and 
others plaintiffs. respondents for possession 
of 3 bighas 15 biswas of land, khasra 
Nos. 480, 480/1 and 481. The defendants 
Are Ibrahim and Yusaf. The land in dis- 
pute originally belonged to Yusaf. The 


plaintiffs claimed that Yusaf had sold this 
land to them on 9th January 1933, by a 
registered sale deed. Ibrahim, who was 
the real contesting defendant, pleaded that 
prior to 5bh January 1928, Yusaf had given 
the land in dispute to him in exchange for 
land given by him to Yusaf by an oral 
agreement, subsequently reduoed to writing 
in a dooument, Ex. D-l, dated 5th January 
1928, whioh was described by Ibrahim and 
his witnesses to be a yaddasht or merely 
a record of transaction of exchange, whioh 
had already been orally completed. The 
learned District Judge has held that the 
dooument Ex. D-l is a dispositive doou- 
ment and is not a reoord of a transaction 
whioh had already been orally completed. 
He has also held that Ex. D. 1 required 
registration and being unregistered is inad- 
missible in evidenoe. He has consequently 
granted a deoree to the plaintiffs, thus con. 
ourriug with the trial Judge. 

On this appeal it is contended on behalf 
of the appellant that the oonolusion of the 
learned Judge that Ex. D. 1 is a dispositive 
document is erroneous and that it is clear 
from the ciroumstanoes, the copies of the 
khasra girdawari and the oral evidenoe, 
that the transaction of exchange had been 
completed before 5th January 1928. On the 
face of the dooument, Ex. D-l is a diposi- 
tive dooument and it is doubtful whether 
extraneous evidence oan be given to prove 
that it related to a transaction already 
completed and therefore did not require 
registration. But it is not necessary to give 
any definite finding on this matter, because 
in my opinion the oonolusion of the learned 
Distriot Judge that there is no reliable evi- 
denoe of a prior transaction of exchange is 
oorreot. I have examined the copies of the 
khasra girdawari and find that there is no 
mention of exohange there, except in the 
girdawari in oonneotion with rabi of 1928, 
whioh must have taken place after 5th 
January 1928. The opinion of the learned 
Judge below as to the reliability of the oral 
evidenoe is conclusive in this seoond appeal. 
It must therefore be assumed for the 
purposes of this case that an exohange 
was effected by Yusaf and Ibrahim on 
5th January 1928, by means of Ex. D-l, 
which is inadmissible for want of regis- 
tration. 

It is however contended that the doou- 
ment oan be relied upon under the Proviso 
of 8. 49, Registration Aot, as evidence 
of part performance of a oontraot for the 
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purpose of 8. 53-A, T. P. Act. The learned 
District Judge has held that if reference 
is made to 8. 53-A, T. P. Aot, the Proviso 
to that section says that : 

Nothing in this eeotion shall affect the rights 
of a transferee for consideration who has no 
notice of the contract or of the part performance 
thoreof. 

He has held that there is no evidence 
on the present record of any notice to the 
plaintiffs, respondents of the part per- 
formance of the contract. The part 
performance of the contraot in this case 
however is the possession of Ibrahim. 
There can be no doubt that Ibrahim was 
and is in actual possession of the land in 
suit. Prior to the date of exohange he 
was in possession as a lessee. He claims 
to be in possession as a transferee by 
means of an exchange after that date. 
S. 48, Registration Aot, provides that all 
non-testamentary documents duly regis- 
tered under the Aot, and relating to any 
property, whether moveable or immovable, 
Bhall take effeot against any oral agree- 
ment or declaration relating to suoh pro- 
perty, unless the agreement or declaration 
has been aooompanied or followed by 
delivery of possession, and the same con- 
stitutes a valid transfer under any law 
for the time being in force. The underly- 
ing principle is that possession is tant- 
amount to notice of the interest or claim 
in the property of the person in posses- 
sion, and whoever deals with such pro- 
perty is put on enquiry as to the title of 
the person in possession. If therefore 
the faotum of possession is proved, notice 
to the transferee of the olaim or interest 

of the person in possession must be 
assumed. 

In the present oase it has been found by 
the learned District Judge that Ibrahim 
was in possession. That being so, the 
plaintiffs. respondents were put on their 
enquiry as to the olaim of Ibrahim and 
having regard therefore to the provisions 
of Ss. 48 and 49, Registration Aot, and 
S. 53-A, T. P. Act, the principle of which 
applies to this province, it must be 
assumed that the plaintiffs. respondents 
had notioe of the possession of Ibrahim. 
That being so, they were put on enquiry 
as to his olaim to the property, and having 
made no enquiry, must be postponed to 
his claim under the unregistered document 
of 5th January 1928, wbioh is prior in 
date to the registered dooument in their 
favour. 


The only one question that remains to 
be decided is whether the faot that 
Ibrahim was in possession merely as et 
tenant before 5th January 1928 affect® 
the case. That matter has been disposed 
of in a judgment of the Patna High Court 
reported in 8 Pat 316, 1 in whioh it has- 
been held that if a person, who is in pos- 
session of the property already by virtue 
of another title, subsequently secures 
another title to that property by means of 
a dooument, whioh requires registration, 
but whioh has not been registered, the 
faotum of possession prior to the subse- 
quent acquisition of title puts a subsequent 
purchaser of the same property by means 
of a registered dooument on enquiry as to 
the title of the person already in posses- 
sion and has the effeot of postponing him 
to the title subsequently acquired by the • 
person in possession. This oase fully ap- 
plies to the facts of the present case. 

The learned counsel for the respondents 
finally contended that there was no find- 
ing by the learned Distriot Judge that 
Ex. D-l is a genuine dooument or was 
executed by Yusaf on 5th January 1928,. 
as alleged by both Ibrahim and Yusaf, 
and that therefore the oase should be- 
remanded to the Distriot Judge for an. 
enquiry and a finding on this matter. In 
the first instance in my opinion the- 
learned District Judge has given a finding 
though it is not clearly expressed that the 
dooument is genuine. He has rejected it 
only on the ground of its not being regis- 
tered. But I am of opinion that it is not 
neoessary to remand the oase for the pur- 
pose, beoause there is ample evidence on 
the record to prove that the dooument was 
exeouted on 5th January 1928, and is a 
genuine one. 

The consequence of the above discus* 
sion is that by virtue of the possession o£ 
Ibrahim, he is entitled to olaim priority- 
over the plaintiffs, respondents owing to 
an exohange effeoted by him on 5th Janu- 
ary 1928. It does however appear that 
he was negligent in not getting Ex. D-l 
registered. . I therefore leave the parties 
to bear their own costs throughout. The 
appeal is aooepted and the plaintiffs’ suit 
dismissed. - 

b.d./r.K. Appeal allowed . * 



1. Baloband Mahfcon v. Bulaki Singh, (1939) 16* 

AIR Pat 284=117 I 0 170=8 Pat 816. 
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Jai Lal and Abdul Rashid JJ. 

Bam Het Gir and another — 

Defendants — Appellants, 

v. 

Banwari Lal t Plaintiff and another , 

Defendant — Respondents. 

First Appeal No. 1873 of 1935, Deoided 
on 23rd February 1937, from deoree of 
Sub. Judge, First Class, Kangra at Dharam- 
sala, D/. 19th July 1935. 

(a) Civil P. C. (1908), S. 149 and O. 33, R. 7 
—Application to sue as pauper rejected — 
Simultaneous order to pay court-fee by cer- 
tain date— Court-fee paid by that date — Suit 
held filed when application to sue as pauper 
was made. 

A person made an application to sue as a pauper 
under 0. 38, R. 2. It was rejected by the Court 
whioh at the same time asked him to deposit the 
proper oourt-fee by a certain date. On so deposit- 
ing the court feea by that date : 


Held that the suit should be deemed to havo 
been filed on the date when application under 
0. 83, R. 2 was first made : A I R 1937 Lah 161; 
AIR 1918 Mad 1039 ; AIR 1917 Cal 696 ; 24 
Cal 889 and AIR 1922 Lah 225, Disting. 

C p 42 o a] 

\b) Principal and Agent — Power to execute 
pro-note Principal not doing business in- 
volving execution of bill of exchange — Agent 
has no authority to execute pro-note. 

Whero the principal is not carrying on any 
baeinoBa whioh may involve the executing, accept- 
ing or endorsing any bill of exchange, the agent 
has no authority to execute any promissory 
note on behalf of his principal either expressly or 
impliedly. [p 43 0 j-j 

(c) Power of Attorney— Power granted to 
conduct litigation — Power making principal 
•ccept all acts done by agent— Agent cannot 
xecute pro-note for his principal. 

Where a principal executes a power of attorney 
tin * agenk * or *h° purpose of carrying on litiga- 
nt HIS 0our * 8 . and the concluding sentence 
^ 9 t0 *be efleot "that the executant shall 

£*»Pt and agree to all the acts and deeds of the 

d having been done b ? himself," it 
by the ? 8 >!i hftk the P tinoi P al would be bound 
of a8 . en , k B0 /ar afl fcbe oarr ying on 

oonfeSd fk C0UrtB B oonoerned - The powers 
of the nfM. n ! he # a8enk by kbo oonoluding sentence 
mean iW °* aitorne y oannot be construed to 

promiiaorv agonk ^ aB authorized to execute 
y otea on behalf of his principal. 

Ob.„a R £,Y.aL“ 

»•». a.'.'ST- 

Ahrfnl Ra.Lij „ f° r Respondents. 

oMhe case for lh0 J iT The mati0rial faofcs 

may ba F®**" of this appeal 

1931 bL hSp 8 ^ 0n llfch April 

•wo promiBHnrv n 1 f* ^ endant executed 
ssory notes in favour of Ghania 


Lal, defendant 3, for Rs. 2,180 and Rupees 
15,000 respectively. The signatures at 
the foot of the promissory notes were as 
follows : Mahant Ram Het Gir for himself 
and as general agent of Khoob Ram and 
Khoob Ram Gir, debtor”. It was stipulated 
in the promissory notes that interest will 
be charged at the rate of eight annas per 
cent, per mensem. Ghania Lal, defendant 3, 
who is the grandfather of the plaintiff, 
transferred these promissory notes in 
favour of the plaintiff. The plaintiff insti- 
tuted the suit, out of whioh the present 
appeal has arisen, on 10th April 1934, for 
recovery of Rs. 20,270 on the basis of the 
above-mentioned promissory notes. Defen- 
dant 1 pleaded that he put his signatures 
on the promissory notes in question as 
general agent of Khoob Ram Gir, defen. 
dant 2, at the instance of defendant 3. He 
further pleaded that as a matter of faot no 
money was due to defendant 3 from him 
and that he did not receive any consider- 
ation for the promissory notes. He how. 
ever stated in his written statement that 
he had no power as general agent of 
Khoob Ram Gir to execute the promissory 
notes. Khoob Ram Gir, defendant 2, 
pleaded that he never exeouted any pro. 
missory notes in favour of defendant 3 and 
that he never authorized defendant 1 to 
exeoute any promissory notes on his behalf. 
He also pleaded that he reoeived no con. 
sideration for the promissory notes, that 
defendant 3 and the plaintiff constituted a 
joint Hindu family and that the suit by 
the plaintiff was a collusive one. On these 
pleadings, the trial Court framed the follow, 
ing issues : 

(1) Whether defendant 1 is not liable for the 
payment of the debt in suit and that the promis- 
sory notes Ex. P-3 and Ex. P-4, dated 11th April 
1931, arc without consideration? (2) Whether de- 
fendant 2 is liable for the payment of tho debt in 
suit? (3) Whether the suit is time-barred ? and (4) 
Whether defendant 1 has lived outside British 
India; if so. for how long? 

It was held by the trial Court that the 
promissory notes in question were exeouted 
by defendant 1 on his own behalf and as 
the general agent of defendant 2, that full 
consideration passed and that the suit was 
within limitation. On these findings a 
deoree for Rs. 20,270 with costs and future 
interest was passed in favour of the plain, 
tiff against defendants 1 and 2. Against 
this deoision, Ram Het Gir and Khoob Ram 
Gir have preferred an appeal to this Court. 

On 10th April 1934 the plaintiff had pre- 
ferred an application under O. 33, R. 2 
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Civil P. C., for permission to sue in forma 
pauperis. On 11th April 1934 this appli- 
cation was dismissed and the order of dis- 
missal oonoludes with the following words: 

I therefore dismiss the application of the plain- 
tiff to sue in forma pauperis. He is now required 
to pay the full court-fee by 29th May 1934. 

The court-fee was paid within time 
and the suit proceeded and resulted in a 
deoree in favour of the plaintiff. It was 
urged on behalf of the appellants that the 
plaintiff’s suit was barred by limitation. 
Relianoe was placed in this connection on 
a Division Bench ruling of this Court 
reported in 17 Lah 831. 1 It was held in 
this oase that where an application for 
leave to sue in forma pauperis is rejeoted 
under O. 33, R. 7, there is no proceeding 
left before the Court and the applicant 
can then only institute a suit in the ordi- 
nary manner and pay the court-fee, and 
such suit must be held to have been insti- 
tuted on the day on which the court, fee is 
paid. In the reported oase the application 
of the plaintiff to sue as a pauper was 
rejected on 8th July 1931. At the end of his 
order rejecting the application, the learned 
Senior Subordinate Judge had made a re- 
mark to the effect that the plaintiff was at 
liberty to prosecute the oase on payment of 
the necessary court. fee. On 21st July 1931 
the plaintiff presented an application stat- 
ing that she had arranged to pay the entire 
court- fee amounting to Rs. 632.8-8 and 
that the Court may be pleased to allow 
her to deposit the court, fee. The Court 
thereupon passed an order to the effect 
that the oourt-fee should be paid on that 
very day, that the file be sent for and the 
case should come up on 6th August 1931. 
It is evident from the facts of the reported 
oase that at the time of the rejection of 
the application for permission to sue as a 
pauper, no order was passed under 8. 149, 
Civil P. 0. requiring the plaintiff to pay 
the full court-fee within a certain period. 
When the Senior Subordinate Judge made 
a remark to the effeot that the plaintiff 
was at liberty to proseoute the suit on 
payment of the necessary oourt-fee, he had 
obviously R. 16 of O. 33, Civil P. 0., in 
mind. He was not at that time exercising 
the discretion that undoubtedly vested in 
him under S. 149, Civil P. 0 , by allowing 
the plaintiff to pay the full court fee 
within a certain period. In my opinion 

1. Alopi Prashad v. Mt. Gappl, (1937) 24 A I R 
Lah 161=169 I 0 868=17 Lah 831=89 
P L R 168. 


therefore the oase reported as 17 Lah 831 1 
is distinguishable. 

The learned counsel for the appellants 
also quoted a large number of other rul- 
ings suoh as 40 Mad 687, 2 20 C W N669, 8 
24 Cal 889 4 and 3 Lah 35. 6 None of these 
rulings is applicable to the facts of the 
present oase. Some of these rulings were 
given under the old Code which did not 
contain the provisions now embodied in 
S. 149, Civil P. C., 1908. In none of these 
cases was the order rejecting the plaint 
passed simultaneously with the order 
requiring the plaintiff to pay the full oourt- 
fee within a certain period fixed by the 
Court. It must be remembered that in 
the present oase the order rejecting the 
pauper application and the order requiring 
the plaintiff to pay the full court- fee under 
S. 149, Civil P. C. were passed simulta- 
neously. I am therefore of the opinion 
that by virtue of the provisions of S 149 
of the Code, the present suit must be 
taken to have been instituted on 10th 
April 1934. If this be so, the suit is dearly 
within limitation. It is unnecessary to 
refer to the rulings quoted on behalf of 
the respondents as most of them have 
been fully discussed in 17 Lah 831. 1 

The only other question for determination 
in this appeal is whether Ram Bet Gir had 
any authority to sign the promissory notes 
on behalf of Khoob Ram Gir. On 24th 
August 1905 Khoob Ram Gir executed a 
power of attorney in favour of Ram Het 
Gir. This power of attorney is printed on 
p. 42 of the printed paper book. A perusal 
of this document makes it clear that 
Khoob Ram Gir appointed Ram Het Gir 
as his agent for the purposes of oarrying 
on litigation pending in Civil. Criminal 
and Revenue Courts. The concluding sen- 
tence which is to the effeot 
that the exeoutant shall aooept and agree to dll 
the aots and deeds of the agent aforesaid as hav-| 
ing been done by himself 

merely implies that Khoob Ram Gir would 
be bound by the aots of Ram Het Gir so 
far as the oarrying on of litigation in Civil. 
Criminal and Revenue Courts is concerned. 
The powers conferred on the agent by the 

2. Nellavadlvu Ammal v Snbratnania Pillai. 
(1918) 6 A I R Mad 1039=38 I O 617 = 40 
Mad 687=81 M L J 269. 

8. Atul Ohandra Sen v Peary Mohan, (1917) 4 
A I R Oal 696=93 I O 812=20 OWN 669. 

4. Abbhoy Churn Dey v. Bissesswarl. (1897) 24 
Cal 889. 

6. Dayal Das v. Bandar Daa, (1922) 9 A I R Bah 
226=66 I O 741=8 Lah 85. 
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oonoluding sentence of the power of attor- 
ney oannot be construed to mean that the 
agent was authorized to execute promissory 
notes on behalf of his principal. On 16th 
Deoember 1908, and 19th November 1920, 
two other powers of attorney were executed 
by Khoob Bam Gir in favour of Ram Het 
Gir. These were special powers of attorney 
and authorized Ram Het Gir to mortgage 
some properties belonging to the principal. 
None of these documents is therefore of any 
assistance to the plaintiff so far as the 
liability of Khoob Ram Gir is oonoerned. 
Ram Het Gir is the son of Labh Gir while 
Khoob Ram Gir is the ohela of Labh Gir. 
It was contended by the learned oounBel 
for the respondents that in view of their 
close relationship and in view of the faot 
that Ram Het Gir was generally managing 
the property possessed by Khoob Ram Gir, 
it must be held that Ram Het Gir was 
authorized impliedly to execute the pro- 
missory notes on behalf of his principal. 
This contention in my opinion is devoid 
of all foroe. Under 8. 27, Negotiable Ins- 
truments Aot: 


A general authority to traneaot business and 
to receive and discharge debts does not confer 
upon au agent the power of accepting or endors- 
ing bills of exohange so as to bind his principal. 

Khoob Ram Gir was not oarrying on 
any buainesa which may involve the exe- 
cuting, accepting or endorsing of bills of 
exobaDge. Ram Het Gir therefore had no 
authority to execute promissory notes on 
behalf of his principal either expressly or 
/impliedly. The trial Court has relied on 
S. 237, Contract Aot, in making Khoob 
Ram Gir liable for the promissory notes 
executed by Ram Het Gir. This section 
runs in the following words: 


When an agent has, without authority, don 
aots or Incurred obligations to third persons o 
behalf of his prinoipal, the prlnoipal la bound b 
■uch aots or obligations if he has by his words c 
oonduot induced such third persons to believe tba 
■uob aots and obligations were within the scoc 
of the agent’s authority. * 


After examining the entire evidence, 
am of the opinion that none of the at 
one by Khoob Ram Gir was such as 
K? 08 defendant 3 or the plaintiff 
. vo that the executing of promisso 

wi hin°?h alf of Khoob Gir w 

within the M°pe °f th e authority of Sa 

,, r ' ”«»• reasons given above, 

would aooept thia a PP Ba l B0 far as K ho 
Bam Gir defendant 2 is oonoerned, 
dismiss the plaintiff's salt as against 
1 would dismiss the appeal so lit as 


Het Gir is oonoerned, and affirm thedeoree 
of the trial Court as against him. The 
plaintiff. respondent will get his entire 
costs from Ram Het Gir. There will be 
no order as to costs both in this Court and 
the Court below so far as Khoob Ram Gir 
is oonoerned, as he has succeeded on a 
highly teohnioal plea. 

Jai Lai J. — I agree. 

b.d./r.k. Order accordingly. 
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Bishen Narain — Plaintiff — 

Appellant. 

% 

v. 

Swaroop Narain — Defendant — 

Respondent. 

Seoond Appeal No. 359 of 1937, Decided 
on 25th June 1937, from decree of Senior 
Sub. Judge, Delhi, D/. 12th December 1936. 

Partnership — Rights of partners — Partner* 
■ nip coming into existence on date of execu- 
lion of agreement - Suit by one partner for 
recovery of money advanced in pursuance 
thereof Suit is not maintainable unless 
general account is aaked — Fact that actual 
business did not commence is immaterial. 

A partner brought a suit for recovery of certain 
amount advanced to the other partner in pursu- 
ance of a partnership agreement. The agreement 
of partnership oame into existence on the date on 
whioh it was executed : 

Held that the suit to reoover an isolated sum 
was not maintainable without suing for general 
account. The faot that the partnership business 

^ r „ no6 aotual, y oommonce was immaterial : 
AIR 1919 Mad 373 , Disting. [P 43 C 2; P 44 0 lj 

Bhagwat Dayal for Appellant. 

Shamair Cband for Respondent. 

Judgment. A preliminary objection 
was raised that no seoond appeal is com- 
petent, as the suit as laid was a simple 
money suit for recovery of Rs. 500 aud 
was of a Small Cause nature. This con. 
tention appears to be correct. The learned 
oounsel for the appellant requests that the 
appeal may be treated as a petition for 
revision. Bat even if it were so treated, 

I see no good ground for interfering. The 
sum of Rs. 500 whioh the plaintiff wanted 
to reoover had been advanoed to the defen- 
dant in pursuance of a partnership agree- 
ment and the learned Judge of the 
Appellate Court was in my opinion right 
in holding that no suit for recovery of 
Buoh an isolated item was maintainable 
without suing for a general account. It 
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'was urged that partnership business did 
Dot actually commence ; but this is 
immaterial. The agreement of partner- 
ship came into force on the date on which 
it was executed. Clause 13 of the agree- 
ment to which the learned counsel refer- 
red appears to relate merely to the 
period of the business of the partnership. 
49 I C 191, 1 on which the learned coun- 
sel for the appellant relied, was a oase of 
a different character. There the partner- 
ship business had ceased and accounts had 
already been taken. I dismiss the appeal 
with costs. 

k.b./r.k. Appeal dismissed. 


1. 8 unkara Ratha Dose v. Epari Kopils, AIR 
1919 Mad 373=49 I 0 191. 
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Addison and Din Mohammad JJ. 

In the matter of Amritsar Produce 
Exchange Ltd. 

Civil Ref. No. 34 of 1936, Deoided on 
8th February 1937, made by Commissioner 
of Inoome. tax, Punjab, North-West Fron- 
tier and Delhi Provinces, D/-14th Novem- 
ber 1936. 

(a) Income-tax Act (1922) — Interpretation 

Value of English judgments. 

The EDgliBh judgments in inoome-tax oases oan 
be utilised as aids in the interpretation of ana- 
logous provisions of law though not as binding 
authorities on those matters where the language 
of the English and Indian Aots differs : A I R 
1932 P C 138, Ref. [p 48 O 1] 

(b) Income-tax Act (1922), S. 4 (3) (vii) — 
Burden to prove that receipt doe* not arise 
from business and is of casual nature i* on 
person claiming exemption. 

If exemption is olaimed for any item of inoome 
received by an assesses, it is for him to show that 
the receipt does not arise from business and is of a 
casual and non-reourring nature; if he fails to prove 
either of these alternatives, he oannot bring his 
case within the purview of 8 . 4 (3) (vii) and he 
will be liable to pay income-tax on the item of 
Inoome so received. [P 48 0 1, 2] 

(c) Income-tax Act (1922), S. 4 (3) (vii) — 
Produce Exchange business — Investing depo- 
sits received in Government securities —Sale 
of such securities on profit — Profits held 
arose from business and were not covered by 
S. 4 (3) (vii) even if they were of a casual or 
non-recurring nature. 

The assesses who was doing business as a Pro- 
duce Exchange, received a large amount of depo- 
sits from his olients in the course of his business 
and invested them in Government securities. In 
the accounting year he sold the securities on pro- 
fit : 

Held that the profits arose from business, and 
even if they were of a casual or non-reourring 


nature, they were not oovered by 8 . 4 ( 8 ) (vii) t 
Case law discussed. [p 48 0 2j: 

(d) Income-tax (1922), S*. 10 (1) and 4 (3>i 
(vii) ^ In determining whether particular 
receipts form part of business, intention of 
assessee is to be considered — Income-tax 
Department finding that assessee’s inten- 
tion was to make profit as part of business 
—High Court cannot go behind that finding. 

It is the intention of the assessee that is to be 
considered in determining whether particular 
receipts are part of business, and when once it is 
found by the Inoome-tax Department as a matter 
of fact that the assessee’s intention was to make 
profits from these investments as a part of the 
assessee’s business, it is doubtful whether High 
Court oan go behind that finding. [P 48 0 2J 

(e) Income-tax — Capital or revenue account. 

The question whether anything taken over 
comes into oapital or revenne aocount would 
depend upon evidenoe of intention at the time. 

[P 48 0 2} 

(f) Income-tax Act (1922), S. 48-A — Appli- 
cability. 

Seotion 48-A oomes into play only when the 
inoome-tax has been actually paid in exoess and 
not earlier. [p 49 Q lj 

Kirpa Ram Bajaj — for Petitioner 

( Assessee ). 

S. M. Sikri for J. N. Aggarwal — for 
Respondent ( Commissioner of Income- 
tax). 

Din Mohammad J. — Under 8. 66 (2)* 
Income-tax Act, the Commissioner of In- 
come-tax has referred the following three 
questions to us : (l) Was there no mate- 
rial enabling a finding that the proper “ac- 
count-attribution” for the profit on sale of 
Government securities within the aooount 
period was to profit and Iobs (and not to 
oapital) account ? (2) The only relevant? 
evidenoe in respect of the profit on sale of 
property being that the said property was 
acquired in connection with the business 
of the assessee for the purpose of realizing 
moneys, and that this realisation was, 
aotually effected within a short time of 
acquisition, was this suoh conclusive proof 
of the profit being outside the scope of the 
Aot that as a matter of law the Assis- 
tant Commissisner could not hold that 
this was not proved ? (3) The assessee 

having in past assessments erroneously 
attributed part of the cost of an assefc 
other than stook in trade to interest ac- 
count and having also returned “Interest 
on Securities” in excess of what was 
aotually then receivable and chargeable 
under 8. 8, is he entitled as a matter of 
law to have his ourrent assessment reduced 
by the over, assessment (or by any detail 
entering into that'over.assessment) ? 
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The facts bearing upon the first ques- 
tion formulated by the Commissioner are 
these: The assessee does business as a 
Produoe Exohange and reoeives a large 
amount of deposits from his clients in the 
course of his business. These deposits he 
had invested in Government securities and 
in the accounting period he sold these 
securities on profit. A question arose whe- 
ther this profit was on oapital aooount or 
on revenue account, and it is this question 
that has been formulated by the Commis- 
sioner in the form indicated above. The 
controversy existing between "capital” and 
revenue” has defied solution so far, and 
it is difficult therefore to lay down any 
general considerations whioh would con- 
clusively determine whether a certain in- 
come falls under one head or the other. In 
this case however it is more a question of 
fact than of law, and it is on that basis 
that we propose to decide the matter at 
issue. It is not even denied by the asses- 
see that the deposits that were invested 
in the shape of securities represented the 
moneys received by him from his clients 
in the course of business and the burden 
lies on him therefore to prove that the 
profits realized therefrom could not be 
charged to income-tax. 


Counsel for the assessee oontends the 
the investment in question was in th 
nature of fixed capital* and not in that ( 
stock m trade*, and consequently the prc 
nts realized from the securities could i 
no way form part of his profits or gains c 
business as contemplated by S. 10, It 
come-tax Aot. He has further urged'tha 
the profit realized from these securities i 

®° v , 0r ® t j , h L tha sumption provided i 
O. 4 (3) (vn) and that as these profits ar 
of a casual and non. recurring nature, th 
Aot does not apply to them. In suppoi 
of his contention, he has relied on 1 I T i 

7 ?’ T 2 0 67 ° B 4 i • 1 T ° - 1783 an 

1 y But in our view thes 

authorities are not app licable in this case 

h l'n n a ‘ a 7 ? daBtrial Bank Ltd., (IMS) 

iL B r B a m „ 7 0 6 = 66 1 0 979=« Bom 667=2 
Bom L R 118=1 I T 0 162. 

S ‘ P (1M61 ? a o nk Lta ' y - Empero: 

227-U p r 378=96 1 0 660=7 La 

. n '~ 37 p L R 416=2 I T C 184. 

‘ SStsa 55 wj-saE 

(p 0 j 69 1 A 206=69 Cal 1343=6 I T 0 17 

4 ' 

4*4=7 1 T G 67 (S B). ° 11 Ran 


In 1 I T C 152, 1 a banking ooncern 
claimed to deduot from the taxable profits, 
a certain sum whioh represented the 
amount of depreciation on war bonds and 
securities belonging to it. A Division 
Benoh of the Bombay High Court held 
that that deduotion could not be allowed 
under S. 9, Inoome-tax Aot of 1918 (cor- 
responding to S. 10, Inoome-tax Act of 
1922). The ratio deoidendi of that judg- 
ment was that the assessing offioer was not 
entitled in his discretion to allow any 
deduotion for sums paid or debited other 
than those properly paid and debited as 
detailed in sub-s. (2) of 8. 9. It would be 
observed that that judgment does not touoh 
the points awaiting solution before us. 
8. 10 of the present Aot, whioh corresponds 
to S. 9 of the old Aot, does expressly men- 
tion certain deduotions whioh are permis- 
sible, and whenever a deduotion is claimed, 
an assessee is bound to bring his case 
under one clause or another. Here, the 
assessee has put forward a claim not for 
deduotion, but for exolusion on the ground 
that the inoome earned by him oannot be 
computed in oaloulating his total taxable 
inoome and the question whether a oertain 
inoome is or is not profit or gain within 
the meaning of sub-s. (l) of 8. 10 has 
nothing to do with the deduotions permis- 
sible under sub-s. (2) thereof. Counsel for 
the assessee however urges that the con. 




UUVVU uuu 

Bombay judgment holds good in the pre- 
sent oase, but we do not agree with him. 
That judgment did not deal with the ques- 
tion of profits and concerned itself only 
with the point whether a oertain deduc- 
tion fell within the four oorners of 8. 9. It 
will not therefore be a safe guide in this 
matter. In 2 I T C 184, 2 the Punjab 
National Bank Limited had invested some 
moneys in Government securities and 
olaimed deduotion on acoount of some de- 
preoiation in the value of those securities. 
A Division Benoh of this Court disallowed 
the claim on the ground that the invest- 
ment in question represented 'fixed oapital* 
and not floating capital’ of the Bank. 
The learned Judges remarked : 

It oannot be denied that the Bank purohased 

hom ^ DOt f ° r th6 pUrpos * of fading £ 

nAnMv? Vn' PUrp ° Se of retai “ingthem perma- 
nf *n y J , e in an emer S 0n °y- It is the praotioe 

of thLp3 r tai? a M g u d ? ankfl t0 iaveat a portion 
of their capital in high class securities in order to 

ThnL a f eadi !f. availabl ® supply of oash in a orisls. 
Those securities were not held by the Bank as 

oa Pital: they were not held by the Bank 

with the object of being dealt in day by day in 
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the ordinary oourse of business. They were held 
as an emergency reserve and were regarded as the 
equivalent of ready cash with this considerable 
advantage over ready cash that they brought in a 
small but secured amount of interest. 

A superficial reading of the judgment 
no doubt supports the contention of the 
assessee to some extent, but in our view 
what the judgment intends to lay down is 
that in every oase it is to be determined 
on its own facts whether the investment 
was a part of the ordinary business of the 
investor or otherwise. If it could be 
found that an investment had been made 
for the purpose of permanently excluding 
a certain sum from the floating capital of 
a oonoern, it might be permissible to hold 
that that sum was intended to serve as a 
reserve, or in other words, as fixed capital 
having no concern with the stock in trade. 
If on the other hand the facts relating to 
that investment unequivocally point to 
the conclusion that the investment is to 
all intents and purposes a part of the busi- 
ness and that the sum so invested is 
intended to serve as stock in trade, the 
profits arising therefrom will form part of 
the income of the conoern. If the learned 
Judges however intended to lay down a 
rule of general application that in every 
oase an investment in the shape of securi- 
ties made by a oonoern should be treated 
as fixed capital, we respectfully beg to 
differ from that conclusion. In our view 
a sweeping assertion of that nature would 
be altogether opposed to law. In 6 I T G 
178 3 the question before their Lordships 
of the Privy Council was whether a sum 
of money received as compensation for loss 
or cessation of an agency was not income, 
profits or gains within the meaning of the 
Income-tax Aot, and their Lordships came 
to the conclusion that it was not: 

Income did not include reoeipts of any kind 
which were not especially exempted under the Aot, 

and 

the objeot of the Indian Aot is to tax * income* 
whloh is expanded into ' inoome * profits and gains 
though the expansion is more a matter of words 
than of snbstanoe. 

In their Lordships’ view: 

Income in the Indian Income tax Aot oonnotes 
a periodical monetary return, coming in with 
some sort of regularity or expeoted regularity from 
definite sources. The source is not necessarily one 
whioh is expeoted to be continuously productive, 
but it must bo one whose objeot is the production 
of a definite return excluding anything in the 
nature of a mere windfall. 

Their Lordships further thought that 
the expression ‘ reoeipts ’ arising from busi- 


ness as used in S. 4 (3) (vii) meant receipts 
arising from the carrying on of business. 
We are in respectful agreement with the 
principles laid down by their Lordships of 
the Privy Council, but we fail to realize 
how they help the assessee. As indicated 
above, in every oase that arises it is to be 
determined whether a certain profit is in 
the shape of a windfall or it is a part of a 
periodical monetary return with some sort- 
of “regularity ” or “expeoted regularity" 
and if it is found that the assessee intended 
to make these profits regularly, the judg- 
ment of their Lordships of the Privy 
Counoil will not stand in the way of the 
Income-tax Department assessing those 
profits. Besides, the Commissioner here 
oontends that these profits arose from the 
carrying on of the normal business of the 
Company and if that be so, the exemption 
claimed by the assessee will not be avail- 
able to him even under the Privy Council 
judgment. It may further be noted that in 
AIR 1935 P G 143 6 at p. 145 their Lord, 
ships of the Privy Counoil have observed : 

The word ' inoome * is not limited by the words 
* profits * and ‘ gains *. Anything whioh can pro- 
perly be described as income is taxable under the 
Act unless expressly exempted. 

In 7 I T C 67, 4 the assessee was a tin 
mine owner who had been lending money 
to a mining engineer for working a tin 
area. He made a further advance to him 
of a considerable amount of money under 
an agreement stipulating for payment of a 
share of the price of the mining area then 
contemplated to be sold, and received a 
large sum of money under the agreement. 
The Income-tax Department contended 
that the profits made by the assessee wera 
taxable. The assessee however resisted it- 
on the ground that they did not form part 
of a regular business. It was held by a 
Division Bench of the Rangoon High Court 
that these profits were covered by 8. 4 
(3) (vii), Income-tax Aot. Page 0. J. who 
delivered the principal judgment, remarked: 

It does not appear to me that it was a business 
transaction in any sense, but was only a mode by 
whioh the assessee sought to secure himself against 
loss if he lent to Mr. W. 8. this further sum of 

Bs. 10,000 It is dear to my mind upon 

the faoe of the agreement that the transaotion 
out of whioh the £6000 accrued to the assesses 
formed no part of any business that the assessee 

was carrying on The transaotion was a 

reoeipt, not being a receipt arising from business 

6. Gopal Baran Narain Singh v. Commr. of 
Income-tax B. & O., (1936) 29 A I B P O 148 
=166 I 0 866=62 I A 207=14 Pat 662 (P O). 
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of ft casual and non-reourring nature within 
B. 4 (8) (vii) of the Aot. 


With the principles underlying these 
remarks we are in respectful agreement, 
but the question still remains whether they 
apply to the oase before us. On behalf of 
the Commissioner, on the other hand, reli- 
anoe has been placed on 6 I T C 74 6 , 1 
I T 0 419 7 , (1883.90) 2 Tax Cas 571 8 , 
(1933) 17 Tax Cas 38 1 u , (1925) 9 Tax Cas 
141 10 and (1906 11) 5 Tax Cas 159. 11 In 
6 I T C 74 6 the assesses had purchased a 
plot of land with the idea of parcelling it 
into small plots and selling them as build, 
ing sites at a profit and be sold some plots 
in furtherance of this intention. Later, 
the land remaining unsold was acquired by 
Government on payment of compensation. 
The Department assessed the profits which 
had thus accrued to the asseseee and the 
assesses contested their right to do so. It 
was held that the transaction was an 
adventure in the nature of trade coming 
within the definition of ' business ’ in 
8. 2 (4), Inoome-tax Aot, and that the 
receipts from the sales were profits of busi- 
ness and not casual receipts exempt from 
assessment. In 1 I T C 419, 7 the assessee 
who was once in regular business as a 
cloth and grain merchant, which he had 
given up, received a sum as brokerage for 
the sale of oertain mills and this brokerage 
transaction was an isolated one in the year 
of assessment. On a question raised by 
the assessee that the sum as received by 
him was not assessable to income-tax as it 
fell within the meaning of 8. 4 (3) (vii), 
Inoome-tax Act, a Division Bench of the 
Allahabad Bigh Court decided against him 
and held that the transaction came within 
the definition of 'business' and was not 
therefore exempt under 8. 4 (3) (vii). The 
learned Judges in the oourse of their judg. 
ment remarked : 


In taking the view we do, we found oursel 
mamiy upon the use of the word ‘nature’ in 
exemption. The word is not ‘occurrence’. If i 
langoage were a oaaual or non-reourring ooo 

6. Paras h ram Chintaman v. Gommr. of Inooi 

n t ’ 9’ P * * Berar . (1931) 6 I T 0 74. 

7 * Lal Kalyan Das, (1925) 12 A 

RK 1 0 189=47 All 868=28 A ] 

65=1 1 TO 419. 

8 * X Tax 0a”°5U ern A88uraDoe Oo -* (1883-90 

755m yd S' Osier, (1933) i 
189 - 17 Tax Oaa 881=102 LJKB 110=1 
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renoe’, there would be much to be said for the con- 
tention of the asseseee. But the expression ‘nature’ 
appears to us to be a word used independently of 
the accident of the event happening in fact once 
only or more often In a fortunate year. Itconnotee 
a class of dealing which might ooour only once, 
but whioh might ooour several times. Now the 
adventure of a businessman who is enabled 
through his business associations to negotiate a 
large transaction and thereby to earn a heavy 
commission, may undoubtedly be in faot non- 
reourring in the sense that so successful an adven- 
ture would not be likely to ooour again. But, on 
the other hand, it is a class of transaotion whioh 
might occur to any such businessman once only 
or half a dozen times again, during the course of 
the year. 

In (1883-90) 2 Tax Cas 571 8 at p. 578, 
the Lord President remarked : 

Where the gain is made by the oompany by 
realising an investment at a largor price than was 
paid for it, the difference is to bo reckoned among 
the profits and gains of the company. 

In (1933) 17 Tax Cas 381,° certain banks 
converted their holdings of National War 
Bonds into 5 per cent. War Loan and 
per cent. Conversion Loan, the value of the 
stooks received in exohaDge being greater 
than the cost to the banks of the National 

War Bonds converted. It was held bv 
Bowlatt J.: 

They have got a new thing and at the moment 

they get It, they have got something whioh ia 

worth more than that which is represented in 

their books as the thing they got it for. That iB 

the wholo of it. and it seems to me that for the 

purpose of arriving at this system of making pro- 

flts^ which is a perfectly proper system, there is a 

profit here, and therefore the Grown must succeed 
in this case. 

. ^ ® Tax Gas H1 '° ^ wag held 

by the High Court of Justice (King's Benoh 

Division) that any profits derived by the 
company from sales of land must be taken 
into account in computing for income, tax 
purposes the profits arising from the trade 
adventure, or ooncern in the nature of 
trade exeroised by the oompany. Pollock 
M. B. observed : 


, vro Uttve 60 determine is whe- 

I” 00678 denVOd fr ° m t ho8e sales of land 
fall into Income or are to be treated as capital of 

the oompany That is the question which often 

gives rise to difficulties and gives rise to different 
opinions ... ... We have to deoide upon the eub- 
Btance of the case and not upon what any indivi- 
dual company may deem the particular item in 
the oourse of its trading . . . . i thinir ln 

pany could, if they pleased, deal with the proceeds 
of the sale of land either as oapital or in profit 
and loss account according as they determined to 

are for tha fJnmml f - ar ° notfor us; the facts 
them. ^ 0ommlfl81onera who had the case before 

. 1 I , n . (l9 f °^ 11) J 5 Tax Gas 189, 11 it wag 
eld that the difference between the pur- 
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chase price and the value of the shares for 
which the property was exchanged is a 
profit assessable to inoome-tax. There the 
assessee which was a oompany formed for 
the purpose inter alia of acquiring and 
re-sellmg mining property had after acquir- 
ing and working various properties re-sold 
the whole to a seoond oompany receiving 
payment in fully paid shares of the latter 
oompany. The assessee contends that the 
English authorities are not of much help 
in the solution of the problem before us. 
As remarked by their Lordships of the 
Privy Counoil in 6 I T C 178 3 : 

The Indian Aot is not in pari materia ; it is less 
elaborate in many ways, subjeot to fewer refine- 
ments and In arrangement and language it differs 
greatly from the provisions with whioh the Courts 
in this oountry have had to deal. Under such 
conditions, their Lordships think that little can be 
gained by attempting to reason from one to the 
other, at all events in the present case in which 
they think that the solution of the problem lies 
very near the surface of the Act, and depends 
mainly on general considerations. 

This is true and we propose, therefore, 
that the deoision of this oase should pro- 
ceed on its own faots and in the light of 
the Indian judgments, if any. We however 
oonsider that the English judgments can 
be utilised as aids in the interpretation of 
analogous provisions of law though not as 
binding authorities on those matters where 
the language of the English and Indian 
Acts differs. The word ‘business’ has been 

defined in the Inoome-tax Aot as including 
any trade, commerce or manufacture or any ad- 
venture or oonoern in the nature of trade, com- 
merce or manufacture. 

The term 'total income’ has been defined 
as meaning 

total amount of inoome, profits and gains from all 
Bources to whioh this Aot applies computed in the 
manner laid down in 8. 16. 

Under S. 6 those headings of inoome 
have been enumerated whioh are charge- 
able to inoome-tax and under S. 10, sub-s. (l) 
it is provided that the tax shall be payable 
by an assessee under the head 'business' in 
respect of the profits or gains of any busi- 
ness carried on by him. S. 4 (3) (vii) 
exempts only those receipts whioh are not 
receipts arising from business or the exer- 
cise of a profession, vocation or oooupation 
and are of a casual and non-recurring 
nature. The oombined effect of all these 
provisions of law appears to us to be this : 
If exemption is olaimed for any item of 
inoome received by an assessee, it is for 
him to show that the receipt does not 
arise from business and is of a oasual and 


non-reourring nature. If he fails to prove 
either of these alternatives, he cannot 
bring his oase within the purview of 
B. 4 (3) (vii) and he will be liable to pay 
income* tax on the item of inoome so 
reoeived. 

We have already indicated that the 
business of the assessee was a quasi-bank, 
ing business and it reoeived moneys from 
its clients for the purposes of the business. 
It is further dear to us that the invest, 
ments that had been made had also been 
made as a part of the same business and 
the receipts arising therefrom were to all 
intents and purposes receipts from busi. 
ness. In these circumstances, even if the 
reoeipts were of a oasual or non-reourring 
nature, they will not be covered by 
S. 4 (3) (vii). Apart from this, it is the 
intention of the assessee that is to be oon- 
sidered in such matters and when once it 
is found by the Department as a matter of 
faot that the assessee’s intention was to 
make profits from these investments as a 
part of the assessee’s business, it is doubt, 
ful whether we can go behind that finding. 
On these grounds, our reply to question 1 
will be in the affirmative. 

The seoond question need not detain us 
long. The property in question had been 
taken over by the old Company from a 
debtor in discharge of his loan, and the 
new Company realized profits out of it. 
As remarked by the Commissioner, the 
question whether anything taken over 
comes into capital or revenue aooount 
would depend upon evidence of intention 
at the time. The finding at whioh thej 
department arrived was that "the object of 
purchase was re-selling at a profit as soon 
as a suitable opportunity arose”. The 
assessee has failed to establish that the 
property was not acquired with the pri- 
mary object of yielding a surplus on reali- 
zation or that it was a mere windfall. We 
accordingly answer this question in the 
negative. 

Coming now to question No. 3. It is 
admitted by the Department that the 
assessee was in the habit of compiling his 
aooount on the striotly mercantile basis 
even with regard to the interest on secu- 
rities. The interest due on the securities 
was accordingly brought into the profit 
and loss statement last year even though 
it had not been actually reoeived. The 
Income-tax Officer however adopted the 
cash basis in the present year and assessed 
the amount aotuaily reoeived by way of 
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interest. The procedure adopted by the 
Income-tax Officer will no doubt result in 
double assessment, but whether this is 
illegal or not will depend on the true inter- 
pretation to be put on 8. 48- A (l) and (2). 
Further, that section comes into play only 
when the inoome-tax has been aotually 
paid in excess and not earlier and we have 
not been referred to any other provision of 
iaw which we oan invoke at the present 
Btage of the assessment to grant to the 
assessee the relief prayed for. We are 
consequently constrained to answer this 
question too in the negative. We answer 
the three questions referred to us accord- 
ingly and order the assessee to pay the 
costs of the Commissioner. 

P.R./d.s. Ansiuer accordingly . 
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Firm Dwarka Das. Badri Das — Defen- 
dants — Appellants. 


v. 

Siri Ram and another , Plaintiffs and 
another t Defendant — Respondents. 

First Appeal No. 1584 of 1935, Deoided 

on 8th Maroh 1937, from deoree of Sub- 

Judge, First Class, Delhi, D/. 7th August 

1935. 

* Civil P. C (1908), S. 64 and O. 38, R. 5- 
Attacbment before judgment made without 
com p, y,„ g with procedure laid down in 0.38. 

° r i e u- “ er ® and not 

nullity — Third party cannot ignore it and 

enforce mortgage against claims under attach- 
ment. 


Though the order of attachment before iuc 
ment should comply with provisions of 0. £ 
K. 6, that is, the order should be a oonditior 
order accompanied by a notioe to the defender 
yet non-compliance with this procedure a: 
iallure to give the defendant an opportunity 
furnish security does not make the ex parte ore 
of attachment a nullity but simply renders 
irregular, liable to be set aside only at the instan 
of the defendant. Bat a third party cannot Ignc 
the attachment and enforce his mortgage agair 
aeoreo-holder's claims under attachment : A I 

Li 5 i and A 1 R 1919 0udh o 

A I Tn 1 i 9 a£ I ln J c a38 '’ A 1 R 1934 AU 165 a > 

1914 Al1 512, Ref. [P 61 0 1, 2; P 62 0 

Ja8a jS afch Ag sarwal, Bhagwat Day 
and Krisban Swarup — for Appellant 

^kand Mahajan and Vishnu Dut 
for Respondents [Plaintiffs). 

oiroumstano 
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Shiv Parshad, proprietors of two firms in 
Delhi, finding themselves unable to pay 
their debts, oompounded with their credi- 
tors, and on 30th September 1925 executed 
a deed promising to pay them half of what 
they owed in eight months. For the due 
discharge of this undertaking Suraj Bhan 
and Kirori Mai stood surety executing a 
bond recording their guarantee (D. 13). 
The debtors did not pay according to their 
promise and several of the creditors sued 
the sureties for the amount payable under 
the agreement and the security bond with 
the result that in 1927 several decrees 
were passed against Suraj Bhan and Kirori 
Mai. On 9th August 1928, the firm Dwarka 
Das Badri Das, to whom Kidar Nath and 
Sheo Parshad had owed Rs. 15,000 before 
the composition, sued Suraj Bhan and 
Kirori Mai in the Court of the Senior Sub- 
ordinate Judge, Delhi, to recover half this 
sum in accordance with the guarantee 
agreement together with interest, the 
whole sum Bued for being Rs. 8,839-9.0 
(D. 1). At the same time they applied for 
attachment before judgment of two houses, 
one owned by Suraj Bhan and the other 
by Kirori Mai, alleging that the defendants 
had alienated their other immovable pro- 
perty and were about to alienate these 
houses (D. 2). The Senior Subordinate 
Judge passed an ex parte order as follows: 

Attachment of immovable property as applied 
to be issued as the defendant intends to alienate 
his property in order to defeat and delay the 
deoree that might be ultimately passed against 
him. In a similar suit deoree has been passed 
against the defendant. 

The order was issued in the form pres, 
oribed by the High Court for an order 
under R. 7 of 0.38, Civil P. C. restraining 
Suraj Bhan and Kirori Mai from trans- 
ferring or oreating a oharge upon the 
houses and prohibiting all other persons 
from receiving them by purohase, gift or 
otherwise until further orders. The order 
was proclaimed, served on Suraj Bhan and 
Kirori Mai and a copy of it was posted on 
the house of Suraj Bhan. On 6th Novem- 
ber 1928, Suraj Bhan and Kirori Mai 
applied for oanoellation of the order assert- 
ing that they had no intention to alienate 
any property, that Suraj Bhan had im- 
movable property worth two lakhs of 
rupees in Delhi and that the plaintiffs had 
got the attachment proclaimed simply to 
disgrace them (D. 5 and D 12-A). They 
also asked for compensation (Rs. 1,000) 
under S. 95, Civil P. C. What happened 
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in these attachment proceedings immedi- 
ately after this is not known, bub od 16th 
March 1932. oounBel for Suraj Bhan with- 
drew his application. It is to be presumed 
that it was dismissed and the attachment 
order thus confirmed. On 4th September 
1930, Suraj Bhan executed a deed mort- 
gaging his house in respeot of which the 
prohibitory order had been passed in favour 
of Siri Ram and his brother Ram Sarup 
for Rs. 20,000 with possession, taking the 
house on lease from the mortgagees. The 
mortgage (a translation of which is at 
page 84 of the printed book III) was regis- 
tered six days later. 

On 26th January 1933, Siri Ram and 
Ram Sarup sued Suraj Bhan to recover 
their mortgage loan. They obtained a 
preliminary mortgage deoree on 6th Maroh 
1933. This deoree was made final on 13th 
Maroh 1935. On the day on which the 
preliminary deoree was passed, the suit 
brought by Dwarka Das-Badri Das for 
Rs. 8,839. 9 0 was also decreed. In execut- 
ing this decree by sale of Suraj Bhan’s 
house they were met by the objection of 
the mortgagees Siri Ram and Ram Sarup 
who asked that the sale should be subjeot 
to their mortgagee rights (D. 9). This 
objection was dismissed on 27th April 
1933 on the ground that as the attach- 
ment before judgment was admittedly 
made long before the mortgage, the latter 
oould not affeot the former (D. 10). There- 
upon Siri Ram and Ram Sarup instituted 
against the firm Dwarka Das-Badri Das 
the suit out of whioh this appeal arises 
alleging that the attachment of Suraj 
Bhan’s house was illegal and invalid be- 
cause it bad been ordered without issuing 
notioe and without giving Suraj Bhan the 
opportunity of furnishing seourity as 
required by O. 38, Civil P. C., and pray- 
ing for a declaration that the mortgage 
created a first charge on the house in their 
favour and that the order of 27th April 
1933 dismissing their objection was wrong. 

The suit was contested by Dwarka Das- 
Badri Das on the pleas inter alia that the 
suit was barred by S. 47, Civil P. O., that 
the attachment was effective against the 
mortgage even though it had been ordered 
without notice to the objeotor, that the 
fact that the house had been attached had 
been admitted by the plaintiffs Siri Ram 
and Bam Sarup when their application for 
oanoellation of the attachment order was 
dismissed, that the mortgage was a fiofci- 
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tious transaction effected without consi- 
deration in bad faith to defraud creditors 
and that the suit was instituted in collu- 
sion with Suraj Bhan. Of the several 
issues struck for trial, we are oonoemed 
with three only, namely : 

(1) Do the provisions of S. 47, Oivil P. O. bar 
the suit ? (5) Was the mortgage effeofced in order 

to defraud the oreditors of Suraj Bhan ? and (6)- 
Was the attachment of Suraj Bhan’s house before 
judgment in the suit Dwarka Das v. Suraj Bhan 
invalid, void and ultra vires and is the mortgage 
therefore (not) legally enforceable against the 
mortgaged property ? 

On 5th June 1934, the Subordinate 
Judge decided that the suit was not 
barred by S. 47, Civil P. C., and after 
hearing the evidence produoed by the par- 
ties he delivered judgment in favour of 
the plaintiffs holding that the attachment 
order was ultra vires, illegal and not bind- 
ing on the plaintiffs and that the plain- 
tiffs' mortgage was therefore enforceable^ 
against the mortgaged property. Against 
this deoision the present appeal has been 
preferred by Dwarka Das-Badri Das. It 
is contended on their behalf that upon the 
evidenoe produced in the oase the lower 
Court ought to have held that the mort- 
gage was a fraudulent and bogus transao- 
tion and that in any oase, having been 
effected contrary to the attachment, it 
was void as against the appellants’ olaim. 
As regards the point whether S. 47, Civil 
P. C., barred the suit, it is not disputed 
that this will depend on the question whe- 
ther a valid attachment was subsisting at 
the time of the mortgage : see 6 Lah 544. 1 

It is also not now disputed that the 
mortgage deed was properly executed and 
that the full consideration stated was paid 
to the mortgagor by the plaintiff- mort- 
gagees. The argument is that the sur- 
rounding oiroumstances leave no room for 
doubt that the transaction was a fiction 
and a fraud and the mortgagees were not 
bona fide purchasers for valuable con- 
sideration. (His Lordship after discussing 
the evidenoe concluded that the transac- 
tion was not seoret and the circumstances 
justified no presumption that the plaintiffs 
colluded with Suraj Bhan to hold the 
mortgaged property for him, and pro- 
ceeded.) The question remains whether 
the mortgage was void against Dwarka 
Das-Badri Das under 8. 64, Oivil P. G. 
The Court bad power to order the attaoh- 

1. Iehar Das v. Parma Nand, AIR 1926 Lah 
184=98 I 0 80=6 Lah 644. 
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moot of any of the defendant’s property : 
see S. 94, Civil P. 0. The Rules prescribing 
the procedure are in O. 38 of the Code. 
They lay down that where the Court is 
satisfied that the defendant is about to 
dispose of the whole or part of the pro- 
perty to obstruct or delay the execution of 
any deoree that may be passed against him, 
it may order his property to be attached. 
But R. 5 of the Order prescribes that before 
it orders attachment, the Court may direct 
the defendant either to furnish security to 
produce the property or the value of it, or 
to show cause why he should not furnish 
seourity. In doing so the Court may direct 
the conditional attachment of the pro- 
perty. R. 6 prescribes that where the 
defendant fails to show cause why he 
should not furnish security or fails to fur- 
nish the security, the Court may order the 
property to be attaohed, and R. 7 iays 
down that the attachment shall be made 
in the manner provided for the attachment 
of property in execution of a deoree. In 
App F of the Code are prescribed the proper 
forms for notice to be given to defendant 
(No.6), for the furnishing of seourity (No. 6), 
and the form in whioh the attachment is 
to be ordered (No. 7). The Court did not 
aot in oonformity with those Rules. It did 
not issue notice under R. 5 and made no 
order for a conditional attachment but 
forthwith and ex parte attaohed the pro- 
perty. The attachment order was there- 
fore obviously irregular. In holding that 
it was a nullity the learned Subordinate 
Judge has relied on 68 I C 188 2 and AIR 
1934 All 166. 3 The first of these judg- 
ments is a decision by the Additional Judi- 
cial Commissioner of Nagpur and is to the 
point. It was there held that an attach- 
ment, apparently ordered under R. 6 of 
0. 38 of the Procedure Code without the 
procedure prescribed in R. 5 of the Order, 
was ultra vires and ineffective against the 
enforcement of a mortgage effeoted during 
the attachment. The Allahabad ruling also 
by a single Judge is to the same effeot. 


It is contended before us by the appe 
lants’ counsel that these do not lay dov 
the law oorrectly inasmuch as the omissi< 
to observe the procedure laid down in R. 
did not deprive the Court of its inhere 
jurisdiction under 8. 94 and O. 38 of tl 
uode to attach property before judgmer 

2 * ^8*? Omb T ‘ 8IU B “ m ’ A 1 R 1922 Nag 23£ 

8 ' Bam Chsnder, A I R 1984 

166-147 I 0 609=1988 A L J 1601. 


The attachment order ought, no doubt, to 
have been expressly a conditional order 
accompanied by a notice to the defendant 
in accordance with sub. rule 1 of R. 5, but 
it is argued that this is an irregularity 
which cannot as against third parties affeot 
the subsistence and legal effect of the 
attachment aotually made. For the res. 
pondents it is argued that the power of a 
Court to attach before judgment, that is 
to say deprive a person of a right before 
any adjudication upon a claim against him, 
is one of a very special kind and the exer- 
oise of this power without all proper 
formalities vitiates an attachment, for, 
until the procedure prescribed by R. 5 has 
been followed and the defendant has failed 
to show oauso or furnish seourity (R. 6), 
the Court oan have no jurisdiction to make 
an absolute order of attachment before 
judgment. 

Counsel have referred us to a very large 
number of decisions in support of their 
respective contentions. With the exception 
of the rulings oited above, those relied upon 
by the respondents’ counsel do not appear 
to be of muoh assistance for the decision 
of the present case. The order in this case 
was obviously irregular and liable to be set 
aside on appeal by tho defendant whose 
property was attaohed: see for example 
23 I C 107. 4 But will such an irregularity 
render the conditional attachment a mere 
nullity whioh a third party oan ignore ? I 
think not. In 23 I C 107, 4 a Division 
Benoh judgment by the Allahabad Court 
which was relied on by Raohhpal Singh J. 
in A I R 1934 All 165, * where an attach- 
ment made without the defendant having 
been called upon to show cause or furnish 
seourity under R 6 was set aside at the 
instance of the defendant in the suit, Ryves 
and Piggott JJ. remarked that the order 
was irregular and objeotionable. As notioed 
by Sulaiman and Mukerji JJ. in A I R 
1934 All 456 6 , it does not follow that the 
order was wholly ultra vires or void ab 
initio. The judgment in 55 I C 481° (Stuart 
A. J. C. and Kanhaiya Lai A. J. C.) lends 
some support to my view. In that case a 
plaintiff had submitted an application pur- 
porting to be under 0. 39, R. 1 0 f the Code 
but asking for attachment of a village. 

4. Nathu Mai v. Kiehori Lai, AIR 1914 All 611 
=23 I 0 107. 

6. Prag Nath v. Indra Devi, AIR 1934 All 456 
= 148 I 0 609 

e. Biahambhar Nath v. Girdhari Lai, AIR 1919 
Oodh 4=56 I G 481=28 O 0 18=7 O L J 1. 


Shahu v. Mt. Rahmon {Din Mohammad J.) A. I. R. 


52 Lahore 

The Court ordered attachment and issued 
an order restraining the defendant from 
transferring *or charging the property and 
all other persons from receiving the pro- 
perty by purohase or otherwise. It was 
held that an attachment having been 
ordered and effected in accordance with the 
procedure prescribed in R. 8 of O. 38 and 
R. 54 of O. 21, the omission to issue a 
notice was nothing more than an irregu- 
larity whioh could have justified Ram 
Singh in moving the Court to discharge 
the order or asking a higher Court to set 
it aside. I have no doubt of the correct- 
ness of that judgment, if I say so with due 
respect, and I agree with the remarks 
made at p. 484 of the report regarding the 
effect of an attachment in the oiroumstances 
of the oase. Those oiroumstances are not 
very different from those in the present 
case and the principle applied appears to 
me to be applicable here.« 

The Court in the present oase was pro- 
perly moved. It had jurisdiction to attach. 
It made an order of attachment, and this 
order was issued and the attachment 
carried out with the proper formalities 
required by the law. The present respon- 
dents had no right to raise any objection 
to the attachment and the only person 
■who could object, the defendant in the case, 
did pbjeot, but the order continued to 
subsist and after the defendant had full 
opportunity to show oause under R. 6 it 
was ultimately confirmed and made abso- 
lute. I can see no ground for holding that 
it was a nullity, although the procedure of 
the Court was irregular. It follows that 
under S. 64, Civil P. C., the attachment 
made void the respondents' rights as against 
the appellants’ claim under the attach- 
ment. I would therefore aooept this appeal 
and setting aside the judgment of the trial 
Court dismiss the suit with costs through, 
out against the contesting defendants. 

Abdul Rashid J. — I agree. 

p.r./d.s. Appeal accepted . 
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Addison and Din Mohammad JJ. 

Shahu — Plaintiff — Appellant. 

v. 

Mt . Rahmon — Defendant — 

Respondent. 

First Appeals Nos. 210 and 306 of 1936, 
Deoided on 26th February 1937, from 
deoree of Senior Sub. Judge, Gujrat, D/- 218$ 
April 1936. 


Civil P. C. (1908), O. 23, R. 1 and S. 11— 
Bar to fresh suit — In appeal parties agreeing 
to dismissal of appeal — Court passing order 
dismissing appeal allowing plaintiff to file 
fresh suit — Suit held not one withdrawn 
under O. 23, R. 1 — Fresh suit on same cause 
of action held barred by res judicata. 

Where on dismissal of the suit the plaintiff 
files an appeal and in appeal the Appellate Court 
passes an order that the parties agree that the 
appeal may be dismissed and further states in the 
order that the plaintiff is permitted to bring a 
fresh suit and ultimately concludes the order by 
stating that the appeal is dismissed, it oannot be 
said under these oiroumstances that the suit is 
withdrawn under O. 23, R. 1 and not dismissed. 
On the dismissal of the appeal, the suit automati- 
cally is dismissed and the Court ceases to have 
any further jurisdiction in the matter and it 
ceases to have any power to grant permission to 
the plaintiff to institute a fresh suit on the same 
oause of action. A subsequent suit brought by 
the plaintiff on the basis of suoh order is barred 
by principles of res judioata : 18 M I A 160 

(P C) and AIR 1925 P C 55, Rel. on. 

[P 63 0 2; P 64 0 1, 2] 

M. Sleem and Mohammad Monir — 

for Appellant . 

Niaz Ali — for Respondent, 

Din Mohammad J. — This judgment will 
dispose of Civil Appeals Nos. 210 and 306 
of 1936. They have arisen in the follow- 
ing circumstances : One Ali died leaving 
him surviving a minor widow, Mt. Rahmon, 
and a nephew Shahu. Ali’s estate was 
under customary law mutated in favour 
of his widow. Some time after his death, 
Shahu petitioned the revenue authorities 
for the substitution of his name for that 
of Mt. Rahmon on the ground of her 
re-marriage with one Mian Khan. The 
Assistant Collector accepted the petition 
and effected the mutation accordingly. On 
appeal his order was set aside by the 
Collector. Thereupon Shahu instituted a 
declaratory suit in the Court of the Senior 
Subordinate Judge, Gujrat. Only one 
issue was raised in the oase, that of re- 
marriage. The Subordinate Judge came 
to the conclusion that no re-marriage had 
been established and accordingly dismissed 
the suit with costs. In the course of his 
judgment the Senior Subordinate Judge 
also remarked that a declaratory suit 
could not be instituted inasmuch as the 
plaintiff was out of possession. He how- 
ever did not dismiss the suit on that 
ground as that plea had not been urged. 
From that order of dismissal, an appeal 
was preferred to this Court whioh came 
on for hearing before a Division Bench on 
13th February 1935. The learned Judges 
who composed the Bench made the fol- 
lowing order : 
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The learned oonnsel for the parties agree that 
this appeal may be dismissed, and that the plain* 
tiff-appellant may be permitted to bring a fresh 
suit for possession, if so advised. We grant per- 
mission to bring a fresh suit and dismiss this 
appeal. Parties to bear their own oosts through- 
out. 

Presumably in pursuance of this order, 
on 8th Maroh 1935 Shahu instituted a 
suit for possession of the land in suit and 
the oause of action was stated to be the 
same as was urged in the previous suit. It 
was however added that according to 
Mt. Eahmon’s own witnesses in the previ- 
ous suit she had re. married Manak alao. 
In para. 5 of the plaint it was stated that 
the suit was being instituted in accord- 
ance with the order of the High Court 
referred to above whioh had been made 
with the oonsent of the parties. Various 
defences were raised to this suit. The 
alleged re-marriage was denied. It was 
also contended that the land was not ances- 
tral qua the plaintiff, and as Mt. Bhari, 
daughter of Ali by another wife, was alive, 
the plaintiff had no loous standi to bring 
the suit. It was further urged that the 
previous judgment of the Senior Subordi- 
nate Judge, holding that no re. marriage 
had been proved, operated as res judioata. 
On these pleadings seven issues were 
framed, viz : 

(l) Whether Mt. Eahmon has re married Mian 
Khan as well as Manak after the death of All ? 
(2) Whether the plaintiff ib an heir of the deceased 
Ali ? (3; Whether the decision in the previous 
suit operates as res judioata on the question of 
the second marriage of Mt. Rabmon ? (4) Whe- 
ther she was no party to the compromise in the 
High Court by which the plaintiff was allowed to 
bring a fresh suit ? (6) How that permission 
afleots the present oaee ? (6) Whether plaintiff 
can bring the present suit in the presence of tho 
daughter of Ali ? (7) What relief is the plaintiff 
entitled to ? 

On 30th Maroh 1936, an additional issue 
was framed, viz. "whether the land 
in suit is ancestral qua the plaintiff ?” 
The Senior Subordinate Judge held that 
re-marriage was established and further 
decided the question of res judioata against 
the defendant but dismissed the suit on 
the ground that the land being non-ances- 
tral, the plaintiff bad no loous standi to 
eue in the preaenoe of Ali’s daughter. 
Against this order the plaintiff has filed 
Civil Appeal No. 210 of 1936 attaoking the 
decree of dismissal, while Mt. Eahmon has 
filed Civil Appeal No. 306 of 1936 claiming 
a declaration that she is the widow of 
All and not the wife of one Mian Khan. 
Counsel for the appellant has attaoked the 
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judgment of the Senior Subordinate Judge 
on the ground that sufficient opportunity 
was not allowed to the appellant to prove 
the additional issue and that in fairness 
and justice the case should be remanded 
to enable the appellant to lead evidenoe 
on that issue. Counsel for the respon- 
dents, while opposing the appellant’s 
application for remand, has pressed the 
question of res judioata, and as we consi- 
der that this objeotion is sufficient to dis- 
pose of the appeals, we propose to deal 
with it in the first instance. 

We have already quoted the order of 
the learned Judges of this Court made on 
13th February 1935 whioh forms the 
basis of the present discussion. On behalf 
of tho respondent it is contended that 
inasmuch as the appeal was dismissed the 
learned Judges ceased to have any further 
jurisdiction in the matter and were there- 
fore incompetent to allow tho plaintiff 
permission to bring a fresh suit in respoofc 
of the subject matter of the previous suit. 
Counsel for the appellant has urged that, 
firstly, the order was made under O. 23, 
E. 1, although it was nob dearly expressed 
in those terms, and that oonsequently the 
learned Judges were empowered under the 
law to grant the plaintiff permission to 
withdraw from the previous suit with 
liberty to institute a fresh suit in respect 
of the same oause of aotion ; and secondly, 
the order was made with the consent of 
the parties and the respondent was there- 
fore precluded from raising any objection 
on this score. 

On examining the authorities whioh 
have oome to our notice on this point, we 
consider that the contention of the respon- 
dent must prevail. Whatever the impres- 
sion of the parties at the time when the 
order was made, the order itself does not 
refer to O. 23, E. 1, nor is it so worded as 
to convey that it was intended by the 
Court to operate as an order under O. 23, 
E. 1. As stated above, at the very outset 
the order says : "that the parties agree 
that the appeal may be dismissed” and 
while stating "that the plaintiff is permit- 
ted to bring fresh suit” it concludes with 
the words "we dismiss the appeal”. In 
these oiroumstances, it oannot be urged 
that the previous suit was withdrawn and 
not dismissed. It has been pointed out in 
various judgments of the Courts in India 
as well as of their Lordships of the Privy 
Counoil that if once a suit is dismissed, 
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the Court ceases to have aDy further juris- 
diction in the matter, and that conse- 
quently it is not empowered to grant 
permission to the plaintiff to institute a 
fresh suit on the same cause of action A 
reference in this respeot may be made to 
13 M I A 1G0 1 and 47 All 158. 2 In 13 
MIA 160 1 their Lordships of the Privy 
Council observed [see headnote ] : 

There is no power in the Courts in India, simi- 
lar to that exercised by Courts of Equity or 
Common Law in England, to dismiss a suit with 
liberty for the plaintiff to bring a fresh suit for 
the same matter, or to enter a non-suit. Such 
power of the Indian Courts is limited to ques- 
tions of form as in the oase (1) of misjoinder of 
parties or of the matters in suit, (2) where a 
material dooument has been rejeoted for not hav- 
ing a proper stamp, and (3) if there has been an 
improper valuation of the 6ubjeot matter of the 
suit ; but not to a case where the issue has been 
joined, and the plaintiff fails to produce the evi- 
dence he is bound to give to support the issue. 

In 47 All 158 2 a suit was originally 
brought by the appellants against certain 
defendants contesting a gift exeouted by a 
Hindu widow. During the pendency of 
the suit the widow died. The plaintiffs 
might have continued their suit for a 
declaration but as their real intention was 
to get possession, they endeavoured to 
turn their suit into one for possession. 
This object they could not aohieve in that 
suit as brought. Accordingly they made 
an application to the trial Court for per- 
mission to amend the plaint. The trial 
Court rejected the application on the 
ground that it was an attempt to introduce 
a new case. The plaintiffs admitted 
through their oounsol that if they could 
not succeed in amending the plaint, their 
suit must fail. Thereupon the trial Judge 
dismissed the suit with costs remarking in 
the course of his judgment : 

The death of the lady has given the plaintiff a 
freeh oause of action for possession. I leave them 
to the liberty of filing a fresh suit for possession. 

The plaintiffs filed a fresh suit and the 
defendants pleaded the bar of res judicata. 
To meet that plea a similar argument was 
advanced as in the present oase. Their 
Lordships of the Privy Counoil remarked 
as follows : 

But as the Judges in the Court of the Judioial 
Commissioner have observed, some oomplioation 
was introduced by the language of the Judge who 

1. Bobort WatsoD <fc Co. v Collector of Zilla Raj- 

shahye, (UG9-70) 18 M I A 160=3 Beng L R 

P O 48=12 W R 43 (P 0). 

2. Fateh Singh v. Jagannath Baksh Singh, AIR 

1926 P O 66=91 I 0 280 = 62 I A 100 = 47 
■ All 168=27 O 0 834 (P 0). 


tried the first oase and by his expressing himself 
as if he had power to give leave to bring a fresh 
suit. It was contended on behalf of the plaintiffs 
that in so expressing himself he was purporting 
to exeroise the powers given to the Court by O. 28, 
whioh allows the Court in certain oases to grant 
the plaintiff permission to withdraw from a suit 
with liberty to issue a fresh suit, in whioh ease 
the bar against a fresh suit which is otherwise 
imposed on a plaintiff who abandons his first suit 
is removed. 

The same point was raised at their Lordships* 
bar, but their Lordships agree with the Court of 
the Judioial Commissioner that it is not a good 
one. There is no application for leave to with- 
draw the suit, nor was it withdrawn ; it was dis- 
missed. And the power of the learned Judge 
ceased upon this dismissal. It may have been 
unfortunate for the plaintiffs that the learned 
Judge thought that he had a power whioh he did 
not possess ...... 

We are unable to distinguish the present 
oase from the case decided in 47 All 158. 2 
Here also it doeB not appear that any 
application for withdrawal had been made, 
nor was the previous case allowed to be 
withdrawn. Both parties agreed that the 
appeal may be dismissed and it was accor- 
dingly dismissed. In these oiroumstanoes 
we are constrained to hold that the find- 
ing arrived at in the previous suit that no 
re-marriage had taken place became final 
and could not be re-agitated in any subse- 
quent suit. In this view of the oase no 
other question arises. We accordingly 
affirm the decision of the Court below 
though on different grounds and dismiss 
Appeal No. 210 of 1936. In the peouliar 
oiroumstanoes of the case, we leave the 
parties to bear their own oosts before us. 

Coming now to Civil Appeal No. 306 of 
1936, it was not necessary for Mt. Rah- 
mon to have appealed, inasmuch as under 
R. 22 of O. 41 she could have supported 
the order of dismissal on any of the 
grounds decided against her. We have 
already upheld her plea of res judicata 
aDd decided that the previous finding of 
the Senior Subordinate Judge that she 
had not re. married stands. It is not 
therefore neoessary to do anything further 
in the matter. We accordingly dismiss 
this appeal making no order as to oosts. 

p.r./a.l. Appeal dismissed . 
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Coldstream and Jai Lal JJ. 

MU Nidh Kaur and another — 

Defendants — Appellants, 
v. 

Gian Singh, Plaintiff and another, 

Defendant — Respondents, 

First Appeal No. 2255 of 1935, Decided 
on 19th February 1937, from decree of 
8ub.Judge, First Class, Gujrat, D/- 29th 
July 1935. 

(•) Evidence Act (1872), S. 90 — Presump- 
tion applies even to fact that testator was in 
sound disposing state of mind. 

The presumption under S. 90 applies even to 
the (act that the testator was in a sound disposing 
state of mind. Where a presumption has been 
raised by a trial Court under 8. 90, a Court of 
Appeal will be slow to interfere with the exorcise 
of Its discretion : A I R 1930 Mad 744, Rel. on. 

(P 66 C 2] 

(b) Custom (Punjab) — Evidence — State- 
ments in riwaj-i-am — Evidentiary value of. 


The statements of oustoms reoorded in the 
riwaj-i-am of a tahsil or district regarding the 
oustomary law followed by the various tribes 
holding land in the tahsil in matters of euocession 
are by themselves strong evidenoe of the customs 
followed by members of those tribes even if in- 
stances are not cited. [P 68 C 1] 

(c) Custom (Punjab) — Khatris of Phalia 
tahsil of Gujrat District — Succession —An- 
cestral property — Daughter. 

Khatris of Phalia tahsil of Gujrat District 
follow custom according to which daughter oan- 
not inherit ancestral property in presence of her 
father’s collaterals. [P 66 C 1; P 60 0 1] 

Mehr ChaDd Mahajan, Qabul Chand, 
Dev Raj Sawhney and Shamair Chand 
— for Appellants. 

Achhru Ram, Amarnabh Cbona and 
M. M. Aslam Khan — for Respondent 
( Plaintiff ). 

Coldstream J. — The following pedigree, 
table will help to explain the nature of 
the dispute in this case. The family is 
Lamba Khatri by oasto : 


PARDHAN SINGH 

I 


I 

Gurmukh Singh 
Attar Singh died 1880 

I 


I 

Ram Singh 


Amir Singh 


Gian Singh (Plaintiff) 


Tara Singh Harkiaban SiDgh 

Sawaran Singh. 


I 

Kaldip Singh Bampuran Singh 

Hari Singh died on 20th November 
1898, leaving extensive landed property in 
Kila Attar Singh (where he died), Pindi 
Lala and Gbak Basawa and other places 
in Phalia tahsil of the Gnjrat District, as 
**ell as houses at Lahore, Gujrat and else, 
where. His property passed into posses, 
sion of his three widows Jiwan Devi, Bhag 
Budi and Parbatti. On Jiwan Devi’s death 
in 1899 Bhag 8udi and Parbatti remained 
in possession. In June 1932 Bhag Budi 
died and Bardarni Parbatti held possession 
of the whole of it. On 17th July 1932 
Bardarni Parbatti executed a deed which 
was registered on 22nd July relinquishing 
ber rights in the property in favour of her 
daughters Nidh Kaur and Bidh Kaur. 


Hari Singh 
married 

(1) .Tiwan Devi, 

(2) Bhag Sudi, 

(3) Bardarni Parbatti, 
defendant 1, by whom 
he had two daughtore. 

• I • 

Nidh Kaur • Bidh Kaur 

defendant 2 defendant 3 


Admittedly the deed in effeot was one 
alienating the property. 

On 29th April 1933 Hari Singh’s bro- 
ther Sardar Gian Bingh instituted in Gujrat 
the suit from whiob this appeal arises 
against the Bardarni and her daughters 
prayiDg for a declaration that the deed 
will not affeot his right as a reversioner 
according to the onstomary rule followed 
by the family and as an heir appointed by 
a will (Ex. P-107) executed by Hari Singh 
on 19th November 1898. Some of the 
property to whioh the deed related, he 
olaimed to be his own, having been ac- 
quired by himself. He also asked that a 
sum of Rs. 1,64,700 spent by himself and 
his sons on the construction and improve- 
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meet of certain house property be declared 
a first oharge on that property if he were 
found not entitled to possession of it. 
Mt. Parbatti put in no written pleas. The 
daughters denied the existence of any 
valid will executed by Hari Singh and as- 
serted that under the Hindu law whioh 
governed the succession to property in 
their family, they were entitled to the suit 
property as Hari Singh’s heirs, that the 
property was all ancestral with the excep- 
tion of a site at Dinga, and a house and a 
shop in Jhelum whioh the plaintiff had 
acquired and some land in Kot Umar 
which he had acquired together with 
Sardar Hari Singh. 

The Subordinate Judge who decided the 
suit found the will produoed by the plaintiff 
to be a genuine and effective testament. 
He also found it proved that the parties 
did not follow Hindu law but a custom by 
whioh daughters had no right to inherib 
ancestral property in the presence of col- 
laterals. On these findings he granted the 
plaintiff a declaration that the deed of 
relinquishment would not affect his rever. 
sionary rights in the ancestral property 
and his proprietary rights in the property 
acquired by himself. Against this deoree 
the daughters Nidh Kaur and Sidh Kaur 
have appealed. 

It is contended before us that the lower 
Court’s decisions, that the parties follow a 
custom by whioh daughters are excluded 
from inheriting their father’s ancestral 
estate in the presence of a collateral, and 
that the will Ex. P-107 put forward by 
the plaintiff is a genuine and effective 
dooument, are not justified by the evidenoe. 
(After disoussiDg the evidenoe, the judgment 
proceeded further.) After considering all 
the evidenoe I am satisfied that the docu- 
ment Ex. P-107 produoed by the plaintiff 
was the will signed by Hari Singh on 19bh 
November 1898. The question still re- 
mains whether the dooument was the will 
of a free and oapable testator. Merely 
ability to sign a dooument is not evidence 
of the disposing mind requisite for a valid 
disposition. Here the only evidence as 
regards the condition of Hari Singh’s 
mind is the statement made by Bam Chand 
on 14th April 1899 before the Assistant 
Collector that Sardar Hari Singh was in 
his senses at the time the will was written. 
In the present proceedings, no attempt was 
made to prove that when Hari Singh ap- 
pended his signature to this dooument he 


was aoting in a responsible and indepen. 
dent manner. The learned Subordinate!) 
Judge, applying the rule in S. 90, Evidence j 
Act, has found in the age of the document * 
justification for a presumption that the 
will was executed by Hari Singh while he 
had a disposing mind. There is no doubt 
authority for the view that S. 90 allows 
such a presumption ( see AIR 1930 Mad 
744 1 ) and where a presumption has been 
raised by a trial Court under that section, 
a Court of Appeal will be slow to interfere 
with the exercise of its discretion; but in 
the present oase the circumstances dearly 
called for definite proof of Hari Singh’s- 
mental oapaoity when the will was signed. 
The testator was on his death bed; he died 
13 hours after the will was signed and 
could sign his name with great difficulty 
as the signature itself proves. There were 
quarrels going on between his wives, only 
one of whom had children. The will waa 
written by another hand and some of it 
after it had been signed. Though it was 
obviously important to produoe it at once, 
it was suppressed for months, and when it 
was produoed after some prevarication 
about its existence, it was not aoted upon 
by the revenue authorities. 

All the persons who were present at the 
execution of the will were not dead and 
they could have been questioned about 
Hari Singh's mental condition. But no 
suoh question was put in the trial Court 
even to Ram Chand or Gian Singh. My 
conclusion is that the plaintiff has not 
proved that Hari SiDgh had a free dispos- 
ing mind when he exeouted the will 
and that therefore the will oannot be 
aocepted as an effective instrument. In 
view of this conclusion, it is unneces- 
sary to decide exaotly how the will ought 
to be construed. There is however in my 
mind no doubt whatever that its language 
oan be interpreted any one way, that is 
to say it gave eaoh of the widows a life- 
interest only in the property. Eaoh was 
to be given Rs. 500 per annum as main- 
tenance out of the estate, and Parbatti. 
because she was to maintain and arrange 
for the marriage of her children, was to 
have all the rest of the inoome. After the 
widows’ death Gian Bingh was to take the 
property. This is I think clear from the 
rest of the will, but all possible doubt is 
removed by the provision that the wi dows 

1. Kotayya v. K. Vardhamma, AIR 1980 Mad 
744 =127 I O 619=69 M L J 461. 


Lahore 57 


Nidh Kaur v. Gian Singh ( Coldstream J.) 


1938 

would have do power to alienate. This 
provision relates to the whole property 
and not to the residential houses (the 
translation printed at p. 14 of book 6 is 
incorrect at this place). 

The learned Subordinate Judge has dis- 
cussed at length the evidence produced by 
the parties on the question whether the 
parties follow Hindu law in matters of 
succession or whether, as asserted by the 
plaintiff, they are bound by a custom 
which excludes daughters from inherit- 
ance to ancestral property. The argument 
for the appellants is that the onus lay on 
the plaintiff to prove that the family 
followed the oustom he alleged, that being 
Khatris there is a strong presumption that 
the family follows the Hindu law, that 
this presumption is strengthened by the 
history of the family whose profession has 
not been agriculture but money changing 
and service under Government and that 
the lower Court's deoision is against the 
weight of the evidenoe. 

The family is one of repute. Its history 
is given at p. 145 of Vol. ‘2 of the book 
'Chiefs and Families of Note in the Punjab' 
(Edn. 1910), published under the authority 
of Government. The founder of its fortune 
was Gurraukh Bingh, the grandfather of the 
plaintiff Gian SiDgh, and bis brother Hari 
Bingh. Gurmukh Singh's father Pardhan 
Bingh is said to have been a money ohanger 
in Khiwa, a small town in the Phalia 
tabsil, but the authority for this state- 
ment is not mentioned. Gurmukh Bingh 
was a playmate of Raja Ranjit Bingh and 
later fought for him with success and dis- 
tinction. For hiB servioes he was muni, 
fioently rewarded by his master so that at 
one time the value of his estate amounted 
to nearly four lakhs. Subsequently hostile 
influences destroyed his power and divested 
him of most of his jagirs. The British 
Government confirmed his and his sons’ 
remaining jagirs in their favour for their 
lives and a third of Gurmukh Singh's jagir 
in favour of his male heirs in perpetuity. 
Bardar Attar Singh died in 1880 and his 
jagir was divided between his sons Hari 
Bingh and Gian Singh, and on Hari Singh’s 
death Gian Bingh succeeded to his jagir, 
his hereditary title of Bardar and his seat 
in Divisional Darbar. 

The family is now closely related to that 
of the Bedi family of Bawa Sir Khem 
Biogh Bedi (see p. 229 of the same volume 
of Punjab Chiefs and Families of Note). 


Iqbal SiDgh and Man SiDgh, the grandsons 
of Bawa Sir Khem Singh through his son 
Hara SiDgh, are married to the defendants 
Nidh Kaur and Sidh Kaur. Sir Khem 
Singh had a brother Sampuran Singh and 
Sampuran Singh’s grand. daughters are 
married to Balwant Singh and Sawaran 
Singh, the plaintiff’s grandsons. We have 
thus two parties of the Bedi family whose 
interests are opposed to eaoh other in the 
present suit. Hari Singh served as a Naib 
Tahsildar for a brief term. The plaintiff 
was Sub-Registrar of Phalia. His grand- 
son Balwant Singh is an officer in the 
army. Another grandson, Sampuran 
SiDgh, was a Sub-Inspeotor cf Polioe, and 
Tara Singh the plaintiff's son was an 
Honorary Magistrate and Sub-Registrar. 
Kuldip Singh, Tara Singh’s sod, is also an 
Honorary Magistrate. 

From this account it is dear that the 
family oannot be oalled one of agricultu- 
rists in the oommon sense of the term. 
But since the time of Gurmukh SiDgh 
they have subsisted mainly on the profits 
yielded by cultivation of their lands whioh 
lie in villages and is one of the most 
important among the landed gentry of the 
tehsil. Attar SiDgh who founded Kila Attar 
Singh in or about 1848 was lambardar of 
the revenue estate, as was Giau Singh after 
him, and the family has held the zaildari 
of Pindi Lala. There is no evidence that 
Gurmukh Singh’s ancestors were money- 
lenders exoept the statement in the histo- 
rical book to which I have referred that 
Pardhan SiDgh was a money changer. 
But it is by no means rare to find that 
Hindus who deal in money but are settled 
in agricultural villages, have adopted cus- 
toms in the matter of succession to land 
followed by the agricultural tribes amoDg 
whom they live. From 1868 onwards 
very large areas of land owned by the 
family in Basawa Rakh Gurmukh Singh 
(exclusively owned by the family), Pindi 
Lala and Kila Attar Singh have been 
reoorded as khudkasht, that is to say cul- 
tivated under the direot supervision of the 
owners, though not necessarily with the 
owners’ own hands, and from 1856 until 
1910 members of the family lived from 
time to time in these villages. In 1856 
Gurmukh Singh described himself as resi- 
dent of Pindi Lalafp. 55) as did Attar Singh 
in 1877 (p. 52). Gian Singh resided in Pindi 
Lala in 1898 (p. 21). In 1903 Bhag Sudi and 
Mt. Parbatti resided in Kila Attar Singh and 
Gian Singh in Pindi Lala (p. 24). It would 
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not therefore be surprising to find that the 
family did not follow Hindu law as do 
presumably Hindu gentry of non-agrioultu- 
rist families living in large towns. Here I 
may notice that Gurmukh Singh was not 
the first of his family to hold land in Pindi 
Lala. The note on the pedigree-table of 
the proprietors of that village prepared for 
the settlement of 1868 mentions that 
Nand Lai, his ancestor, had settled in the 
village some eight generations before his 
time. Later this village was deserted and 
resettled. It was beoause it was his 
ancestral home that Gurmukh Singh took 
it as a jagir from Raja Ranjit Singh : see 
Ex. P.30. 

On the question whether the parties 
followed Hindu law or the custom alleged 
by the plaintiff in the matter of succession, 
the parties called a very large number of 
witnesses who merely gave their opinions 
in favour of the party oalling them or 
stated what they had heard. The bare 
statements of these witnesses have no 
value as evidence in this case. Counsel 
have not relied on them and it is greatly 
to be regretted that so much of the lower 
Court's time was wasted in reoording 
them. One of the defendants’ witnesses 
Thakar Singh, D. W. 4, mentioned that the 
estate of one Jit Singh, a Lamba Khatri 
of Dinga, passed to his daughter on his 
death, and that another Lamba of Dinga, 
Guiab Singh, gifted his estate to bis daugh- 
ter. According to Megh Raj, D. W. 5, Jit 
Singh had a brother Bhagat Singh who 
went to Africa but the witness really 
knows nothing about the family and does 
not know in what ciroumstanoes Jit 
Singh’s daughter took possession of the 
property. 

It is now well established that state- 
ments of oustoms recorded in the riwaj-i- 
am of a tahsil or distriot regarding the 
customary law followed by the various 
tribes holding land in the tahsil in matters 
of succession are by themselves strong 
evidenoe of the oustoms followed by mem- 
bers of those tribes even if instances are 
not oited. In this oase the riwaj-i-am 
dearly supports the plaintiff. Khatris of 
Phalia tahsil were consulted when the 
riwaj-i-am of Gujrat distriot was compiled 
in 1892. Question 15 in the abstract of 
the riwaj-i.am on p. Y of the compilation 
is : 

If a landowner dying leaves only an unmarried 
daughter or daughters, what share in the property 
are they entitled to reoeive ? 


A, I a R, 

The answer given for Hindus generally 

is: ...» 

A daughter oannot inherit in presenoe of hee 
father’s collaterals but in their absenoe she in- 
herits. 

It is to be presumed that this statement 
relates only to ancestral property, in the 
absenoe of any indication that it also 
relates to property self- acquired. The 
corresponding entry in the publication of 
1922 is in the answer to question 60 
which is for all tribes that 

As regards anoestral immovable property, daugh- 
ters inherit in the absenoe of male lineal descen- 
dants through males, the widow and collaterals of 
the fifth degree. As regards acquired property 
they exolude collaterals however near. 

From the answer to question 28 in this 
manual, it is clear that Khatris were con- 
sulted by the compiler for the Khatris and 
Brahmins are shown there to have given 
a reply to that question different from the 
reply given by Aroras and other Hindu 
tribes. Going further back, we find in the 
notes attached to the pedigree-table of 
Attar Singh, the sole proprietor of Kila 
Attar Singh, a statement that "the terms 
relating to partition of the heritage which 
are reoorded about our caste in thedastur- 
ul-amal-i-am shall be acted upon” (by the 
proprietors of course). Now this dastur- 
ul-amal-i-am can only be the riwaj-i.am 
of the distriot drawn up in 1868. That 
compilation was drawn up after enquiry 
from members of no less than fourteen 
sub- castes of Khatris, one of them being 
the Lamba sub-oaste. According to the 
statement in that book (question 15) the 
Khatris asserted that a daughter does not 
succeed in the presenoe of collaterals. To 
go still further back, we have in the wajib- 
ul-arz of Kila Attar Singh of 1857 a decla- 
ration by the proprietor (Attar Singh) that 
after his death his sons shall inherit in 
equal shares — a daughter does not inherit 
property left by her father. This can only 
mean that a daughter will not inherit even 
if there are collaterals. In deciding that 
this is so, in 45 All 413 2 their Lordships 
of the Privy Gounoii went on to observe 
that the record in a wajib.ul-arz of a cus- 
tom is most valuable evidenoe of the ous- 
tom, much more reliable evidenoe than 
subsequent oral evidenoe given after a 
dispute as to the custom has arisen. 

The statement of oustom in the riwaj-i- 
am of 1868 has been found oorreot in res- 

2. Balgoblnd v. Badri Prasad, AIR 1929 P 0 70 
=74 I 0 449=46 All 418=60 I A 196=26 
O 0 217 (P 0). 
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peofc of fcwo other aub-oastes of Khatris — 
the Sobti and the Wadhawan Khatris in 
5 P B 1916 8 and A I B 1927 Lah 345, 4 
independently of the evidence of the riwaj- 
i-am itself and in respeot of Brabmins in 
116 P R 1893 5 and A I R 1929 Lah 261.° 
The appellant's counsel has drawn atten- 
tion to two rulings in which Khatris and 
Brahmins of Dinga have been held not to 
follow oustom : 64 I C 264' and 6 Lah 
524. 8 The first relates to Sibal Khatris, a 
sub caste not consulted when the first 
riwaj-i-am was compiled. In the seoond 
case the riwaj-i-am was it seems not pro- 
duced in evidenoe. In another case (Civil 
Appeal No. 2453 of 1920) this Court de- 
cided against the oustom in the riwaj-i-am 
that Khatris of Jalalpur Jattan in Gujrat 
District were governed by Hindu law. 
This is one instance in favour of the defen- 
dants. The judgment was delivered at a 
time when the importance of a riwaj-i-am 
as evidence had been lost sight of, an impor- 
tance emphasized by the Privy Council in 
45 P R 1917° to whioh judgment atten- 
tion was strongly drawn by Campbell and 
Fforde JJ. in 8 Lah 281. 9 10 


The plaintiff relied on two judioial 
instances. On 22nd February 1931 Gian 
Singh sold a house to Rum Chand. His 
grandsons brought a suit to have the alien- 
ation set aside alleging that the property 
was anoestral and the alienation void for 
want of consideration and necessity. The 
suit was dismissed by the Senior Subordi- 
nate Judge as the property was found to 
be self. acquired, but the greater part of 
the judgment was devoted to the question 
whether the plaintiff's family were gov- 
erned by customary law in matters of 
alienation (Ex P. 78). It was held that 
the family followed customary law. The 
judgment was pronounced during the trial 
of this suit. As the defendants succeeded 


3. Ml. Iahar Devi v. Bindraban, AIR 1914 L 

212=20 I 0 686=5 P R 1916 = 137 P L 
1916. 

4. Mt. Ram Rakhl v. Mula Singh, AIR 11 

Lah 846=101 I 0 194. 

a v Dovl Dial . U893) P R 18 

*>. Maja Devi v. Badri Nath, AIR 1< 

Lah 261=114 I 0 49. 

«' vi? hman r,P* i v * GaDRaram, (1921) 64 I C 2 

8 ‘ r Para8 Ram ’ A I R IS 

Lah 646-90 I 0 1046=6 Lah 624=26 P I 

9 ’ ^ e nuVi- a ^? 1 f i Sk AIR 1916 p 0 129 = 

(P^). 64- 44 1 A 89=44 0al 7*9=45 P R IS 

10. Labh Singh v. Mt. Mango, AIR 1927 I 
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on the ground that the property was not 
ancestral, they had no occasion to appeal 
against the deoision on the point of ous- 
tom and this deoision is not a weighty 
pieoe of evidence. 

In another suit whioh was brought by 
Raman Shah to reoover Rs. 17,680 from 
the sons of Tara Singh on the basis of a 
promissory note, the issue arose whether 
the defendants followed the oustomary 
law, the question being material for a 
decision regarding the extent of their liabi- 
lity. It was held that the defendants did 
not follow Hindu law but a rule of oustom 
(Ex. P. 1 13). The suit was instituted after 
the present suit and deoided before the 
judgment under appeal was delivered. An 
appeal was dismissed by this Court in the 
judgment published in A I R 1936 Lah 986. 11 
That litigation did not decide anything 
about the rights of daughters to inherit. 
More important evidence is to bo found in 
the litigation in 1903 between Mt. Bhag 
Sudi and Mt. Parbatti on the one side and 
Gian Singh on the other after the death 
of Mt. Jiwani. The widows wanted to parti- 
tion the land but this application was 
resisted by Gian 8ingh who objeoted on 
the ground that partition would result in 
injury to the property in whioh he had a 
reversionary right. The application was 
dismissed. In petitioning for revision 
(Ex. P. 14) the widows did not take the 
point that Gian Singh was not their rever. 
sioner and the Collector’s judgment dis- 
missing the petition (Ex. P. 113) shows 
that his status as such was not ques- 
tioned. 

Equally important is the notice (Ex. 
P. 81) given by Mt. Parbatti to Gian 8ingh 
on 9th February 1907 oalling on him to 
pay Rs. 7,000 for the expenses of Mt. Par- 
batti s daughters. In the notice Parbatti 
stated : "You are given eight days’ notioe 
beoause you are the heir of the property 
of Sardar Hari Singh.” I do not think that 
the right was conceded beoause of the will, 
for that will had not been acted upon by 
the revenue authorities and was presum- 
ably regarded by Mt. Parbatti as of no 
aooount. Another notioe was sent to Gian 
Singh on 13th February (Ex. D-24). In 
this again Mt. Parbatti informed Gian 
Singh that he was bound to find money 
for the marriage of Sidh Kaur “as he will 
be the reversionary heir after her death”. 

11. Raman Shah v. Kuldip Singh, AIR 1936 
Lah 986=168 I 0 667=88 P L R 984. 
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These are clear admissions of Gian Singh’s 
status as reversioner. As against these 
admissions, we have first an admission by 
Gian Singh in the suit which he instituted 
after these notices to restrain Mt. Parbati 
from giving Sidh Kaur in marriage with- 
out his permission, that he followed Hindu 
law. But the question of daughters’ rights 
to suooeed was not in dispute and the law 
to whioh Gian Singh referred was that 
governing the right to give Sidh Kaur in 
marriage. The suit failed. 

In a deed by whioh he sold a house in 
1926 (Ex. D-5) Sardar Gian Singh declared 
that he was manager and administrator of 
a joint Hindu family. His son Harkishan 
Singh sued him and the vendee to have the 
alienation deolared ineffective against his 
reversionary rights. The suit ended in a 
compromise by whioh Harkishan Singh 
was to get the property back if he paid for 
the price paid by the vendee with interest 
and Rs. 1,000 costs, that is to say the 
compromise gave him what he wanted. 
A similar assertion was made by Gian 
Singh when on 30th September 1929 he 
mortgaged to Ram Ghand the house which 
he sold to him on 21th February 1931 and 
described himself in the deed as proprietor 
and manager of a joint Hindu family: 
Ex. D-4. As already mentioned, the sale 
of this house was attacked by Bhag Sudhi's 
grandsons and it was held by the Court 
that he did not follow Hindu law. These 
statements by the plaintiff were I believe 
false. It is not the case of the appellants 
that the family was a joint Hindu family. 
If the family was a joint Hindu family 
they are out of Court, for their mother, as 
widow of Hari Singh, was entitled to no 
more than her maintenance. 

My conclusion is that the lower Court 
has rightly deoided that by rule of custom 
the plaintiff inherits his brother’s ancestral 
property to the exclusion of his brother’s 
daughters. It is conceded by the plaintiff’s 
counsel that according to the custom bind- 
ing upon the parties, the daughters of Hari 
Singh are the heirs to his self-acquired 
estate. The trial Court has found that 
only part of the suit property whioh was 
acquired by Hari Singh is some land at 
Umar Kot bought by him and the plaintiff 
on 3rd April 1869, and the correctness of 
this finding is not disputed before us. Hari 
Singh’s share in this paroel of land must 
go to his daughters. The result is that 
with the exception of Hari Singh’s share 


in the land at Umar Kot, bought in 1869, 
in respect of whioh the plaintiff’s olaim ia 
rejected and the lower Court’s decree sefc 
aside, this appeal is dismissed. The respon- 
dent will be paid his costs by Nidh Kaur 
and Sidh Kaur. 

Jai Lai J. — I agree. 

p.R./d.s. Appeal dismissed . 
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Jai Lad and Bhide JJ. 

Indar Singh and another 

Appellants. 

v. 

Emperor. 

Criminal Case No. 1397 of 1936, Deci- 
ded on 9bh April 1937, from order of Seas. 
Judge, Montgomery at Lahore, D/- 30tb 
October 1936, 

^ Penal Code (1860), S. 104 — Scope — Ac- 
cused obtaining unlawful possession of land 
in peaceful possession of his co-sharer — 
Possession of accused only for couple of 
hours — Co-sharer trying to eject accused — - 
Co-sharer and not accused has right of pri- 
vate defence. 

Where the acoused, entitled to joint possession 
of certain land along with the deceased and hie 
brothers, obtains unlawful possession of a part of 
suoh land and remains in possession thereof only 
for a couple of hours and the persons already in 
possession try to eject the acoused, the possession 
of the aooused is no better than that of a mere 
trespasser and oannot give him the right of private 
defenoe. On the other hand, the persons already In 
possession have a right to inflict any necessary in- 
jury, short of death, in the exeroise of right of pri- 
vate defenoe of property under 8. 104 and have a 
right to maintain the possession and ejeot the 
aooused. [P 62 0 1} 

Jai Gopal Sethi — for Appellants. 

Des Raj Sawhney — for the Crown. 

% 

Bhide J. — Hazara Singh and Lakha* 
Singh, two brothers, and Banta Singh and 
Indar Singh, their respective sons, were 
oharged under S. 302, I. P. C., read with 
S. 34, I. P. G., with the murder of one 
Arjan Singh. Hazara Singh was acquitted. 
Indar Singh was convicted under S. 302, 

I. P. C., and sentenced to transportation 
for life. Banta Singh was oonvioted under 
S. 324, I. P. C., and sentenced to rigoroue 
imprisonment for one year while Lakha 
Singh was oonvioted under S. 323, I. P. C., 
and sentenced to rigorous imprisonment 
for six months. Indar Singh and Lakha 
Singh have filed a joint appeal. The 
material facts of the case were briefly as- 
follows : One Baga Singh had seven sons, 
namely, Hazara Singh, Lakha Singh, 
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Arjan Singh, Amar Singh, Gajjan Singh, 
Sajjan Singh and Sarwan Singh. He owned 
*96 ghumaons of land whioh he divided 
into eight shares. He kept one share for 
himself and gave one share to eaoh of his 
seven sons. After the death of Baga Singh 
his share was inherited by his wife Mt. 
Dani. This share was oultivated by four 
of the sons of Baga Singh, namely, Arjan 
Singh, Amar 8ingh, Gajjan Singh and Bar. 
wan Singh during the lifetime of Mt. Dani. 
Mt. Dani died in 1935 and the land was 
mutated in favour of all the sons jointly. 
The aforesaid four eons however con. 
tinned in possession of the land. On the 
day of theocourrenoe Hazara Singh, Lakha 
Singh, Banta Singh and Indar Singh went 
to this land and started irrigating two 
kilias out of it whioh they claimed to have 
been allotted to them by a panohayat. 
Arjan Singh and Amar Singh coming to 
know about this went to the land and 
protested against the oonduot of Hazara 
8ingh, etc. This led to a fight in the oourse 
of whioh Arjan Singh was given blows 
with a Bela on the ohest and on the neok by 
Indar Singh, resulting in injuries to which 
he eucoumbed later. Lakha Singh also 
infiioted a blow on his head with a gan. 
dhali while Banta Singh infiioted another 
blow with a ohhavi on his arm. Amar 
Singh, who tried to interfere, was also 
given some blows with the sela by Indar 
Singh. Gajjan Singh, Sajjan Singh and 
Sarwan Singh arrived shortly afterwards 
and then the fight ended. The matter 
was reported to the police and after in. 
vestigation Hazara Singh, Lakha Singh, 
Banta Singh and Indar Singh were ohal. 
laned. 

The appellants admitted the fight, but 
their plea was that they had taken pos. 
session of the land in pursuanoo of a deci- 
sion of the panohayat and while they were 
in peaceful possession, they were attaoked 
by Arjan Singh, Amar Singh, Gajjan Singh, 
Sajjan Singh and Sarwan Singh and that 
the injuries to Arjan Singh and Amar Singh 
were oaused by them in the exercise of 
their right of private defenoe. The learned 
Sessions Judge found that the appellants 
had failed to prove that the land in ques- 
tion had been allotted to them by any 
panohayat and that they had no justifica- 
tion for taking possession of the land and 
irrigating it, as they had done. They had 
therefore no right of private defence. The 
learned Judge however found that it was 
not proved that the fatal injuries to Arjan 


Singh were oaused in furtherance of a 
oommon intention and therefore he con- 
victed Indar Singh alone, who was res- 
ponsible for those injuries, under S. 302, 
I. P. C., and sentenced him to transporta- 
tion for life. Lakha Singh, who had given 
only one blow with the gandhali on the 
head of Arjan Singh, was oonvicted under 
S. 323, I. P. C., and sentenced to rigorous 
imprisonment for six months only. 

The medical evidenoe shows that the 
four accused, namely Hazara Singh, Lakha 
Singh, Banta Singh and Indar Singh were 
all injured, the total number of injuries 
received by them being about fourteen. 
The prosecution witnesses failed to give 
any explanation of these injuries but one 
of the prosecution witnesses, namely, 
Mohammad Din, had stated before the 
police that Arjan Singh and Amar Singh 
had come armed with a lance and a chhavi 
and that Gajjan Singh was also armed 
with a gandhali and that the aooused per. 
sons had been injured in the fight. Al- 
though the prosecution witnesses have 
denied in the Sessions Court that the in- 
juries to the aooused persons had been 
infiioted at the time of the fight, it seems 
that they are not telling the truth in this 
respect. It may be safely assumed, in the 
oiroumstanoos of the case, that the injuries 
on the persons of the acoused, nine out of 
whioh at any rate could not be self-inflic- 
ted according to the medical evidence, 
were inflicted in the fight. 

The main point which requires consider- 
ation in the oase is whether the appellants 
can be held to have been acting in the 
exercise of their right of private defenoe, as 
contended on their behalf by their learned 
oounsel. The allegation of the appellants 
that the land in question had been allotted 
to them by a panohayat is not supported 
by any evidence worth consideration. Only 
one witness, Prithi Singh Zaildar, has de- 
posed in the course of oross-examination 
that a panohayat was held and that the 
land was allotted to Hazara Singh, etc., 
but the alleged deoision was not reduoed 
to writing nor was it ever reported to the 
Revenue Officer. If the parties had re- 
ferred the matter to a panohayat and ac- 
cepted the deoision of the panohayat, as 
alleged by the appellants, there is no reason 
why Arjan Singh and others should have 
objeoted to their irrigating the land. I 
hold, in agreement with the view of the 
learned Sessions Judge, that the story 
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about the decision of the panohayat is not 
established. It follows that the appellants 
had no right to take possession of land 
without the consent of Arjan Singh and 
others who were admittedly in possession 
ever since the lifetime of Mt. Dani. It is 
true that the land had been mutated in 
favour of the seven brothers, but this would 
not give them any right to eject the co- 
sharers, who were already in peaceful pos- 
session, without their consent. The proper 
course for the appellants was to go to a 
Civil Court or to apply for partition of the 
land. The appellants themselves appear 
to have been oonBcious of this faot and it 
was apparently for this very reason that 
they alleged that the matter had been re- 
ferred to a panohayat and that the land in 
dispute had been allotted to them by the 
panohayat. 

The learned counsel for the appellants 
contended that as the appellants were 
entitled to the joint possession of the land 
in any oase and had succeeded in obtaining 
peaceful possession, they had a right of pri- 
vate defence ; but this contention oannot 
be upheld in the circumstances of the oase. 
The appellants had been in possession only 
for a couple of hours or so and the pos- 
session had never been acquiesced in by 
Arjan Singh and others. The possession 
was therefore nothing better than mere 
trespass and oould not give them any right 
of private defence. Arjan Singh and his 
companions had, on the other hand, a right 
to maintain their possession and to ejeot 
the appellants. If the appellants were 
beaten, it must have been because they 
refused to vaoate the land. According to 
the provisions of S. 104, I. P. C., Arjan 
Singh and others had a right to inflict any 
necessary injury, short of death, in the 
exercise of their right of private defenoe of 
property and in the oiroumstances of the 
oase it cannot be said that Arjan Singh 
and others exceeded their right of private 
defenoe. The appellants on the other hand 
committed a double wrong, firstly, by try- 
ing to take unlawful possession of the land 
and seoondly by resisting Arjan Singh 
and others when they tried to eject them 
from the land. 

From the evidenoe it appears that Indar 
Singh inflicted with his sela several in- 
juries on the vital parts of Arjan Singh 
which resulted in his death. In doing so 
he must at least be presumed to have had 
the knowledge that his act waseo immi. 
nently dangerous as to result in death. 


A. I. R- 

Indar Singh has stated that he oame subse- 
quently when his party was being beaten ; 
but this statement is not supported by any 
evidence and I see no good reason to 
doubt that he accompanied Hazara Singh, 
Lakha 8ingh and Banta 8ingh when they 
went to the land to take possession and 
attaoked Arjan Singh in the manner alleged 
by the prosecution. In my opinion he has 
been rightly convicted under S. 302, I. P. 0., 
in view of all the circumstances, and his 
oonviotion and sentence must therefore be 
maintained. Lakha Singh gave only one 
injury on the head of Arjan Singh, but he 
and Hazara Singh were apparently the 
persons principally interested in the land 
and were presumably responsible for the 
commission of this offence. Lakha Singh 
has been given only six months’ rigorous 
imprisonment and the sentence oannot be 
oonsidered to be excessive in view of all 
the faots. I would therefore dismiss tha 
appeal. 

Jai Lai J. — I agree. 

w.d./a.l. Appeal dismissed. 
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Dalip Singh and Skemp JJ. 

Sardar Parampal Singh — Defendant 

— Appellant- 
v. 

Sardar Budh Singh, Plaintiff and 
another , Defendant — Respondents. 

Second Appeal No. 981 of 1936, Deoided< 
on 9bh April 1937, from decree of Addl.. 
District Judge, Lyallpur, D /- 4th June 1936. 

Contract Act (1872), S. 74 — Contract of 
lease — Lessee paying certain sum in advance 
and agreeing to pay balance by certain data 
— Contract providing that in case of failure 
to pay balance by appointed date, advance 
would be forfeited — Stipulation held not by 
way of penalty— -Advance held could not be 
recovered on failure of lessee. 

In a oontraot of lease for three years at Rupees- 
5,000 per annum, the lessee paid Rs. 1,000 in ad- 
vance as a guarantee for oarryiog out the terms of 
a oontraot and agreed to pay the balanoe on an 
appointed date. The oontraot contained a olause 
that if the balance was not paid by the appointed 
date, the money already paid would be forfeited. 
On breaoh of oontraot, the lessee brought a suit 
olaiming the refund of advance : 

Held that the olause of forfeiture was not » 
'stipulation by way of penalty* within meaning of 
S. 74 but a olause for forfeiture of a deposit already 
made, whioh was not of a penal oharaoter. 

[P 69 0 11 

Held further that the lessee oould have no lien 
for money which he had paid, as he failed to 
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perform hia oontraofc : (1882) 21 Ch D 243 ; (1874) 
9C P 107 and AIR 1927 Lah 721, Rel. on. 

[P 63 0 2] 

Amar Singh — for Appellant. 

Harbhajan Das — 

for Respondent ( Plaintiff ), 

Skemp J.— The faots leading to this 
second appeal are not now in dispute. On 
14th March 1931 the defendant Sardar 
Parampal SiDgh oontraoted to lease 20 
squares of land to the plaintiff Budh Singh 
for three years at Bs. 5,000 per annum. 
Budh Singh paid Bs. 1,000 in advanoe to 
Parampal SiDgh on the date of the agree, 
ment, 14th Maroh 1931. He agreed to 
pay a further Bs. 2.000 by 1st April 1931 
and the balance of Bs. 2,000 by 30th April 
1931. The contract contained a clause 
that if the final Bs. 2,000 were not paid by 
30th April 1931, then the amount already 
paid (zari peshgi) should be forfeited. 
Budh 8ingh did not oarry out the oontraot; 
all he could do was to pay Bs. 780 on 30th 
of June. Parampal Singh then appears to 
have resumed the lease. Budh Singh then 
brought the present suit for recovery of 
the sum of Bs. 1,780, which he had paid 
together with interest at Be. 18-0 peroent. 
The total sum Bued for was Bs. 2,428. Par. 
ampal Singh pleaded that under the oon- 
traot he was entitled to retain everything 
that had been paid. The trial Judge found 
that : 

Ik is obvious that the term of forfeiture is of a 
penal nature. Even If the plaintiff had paid 
Rb. 4.999 by the end of April 1933, still the lease 
would be oaDcelled and the amount would bo for- 
feited to the lessor. I find this issue in the affir- 
mative. 


That is all he said on this point, a. 
argument is defective because if defenda 
had paid Bs. 4,999 by the specified dal 
there would have been substantial pe 
formanoe of the oontraot The trial Jud 
proceeded to hold that the defendant w 
only entitled to damages for the aotn 
loss suffered. The evidenoe on this poi 
was scanty and unsatisfactory and I 
assessed them at Bs. 280. He granted tl 
plaintiff a decree for Bs. 1780— 280 : 
Bs. 1,600. The defendant appealed and in 
brief judgment, the learned Distriot Jud, 
“ 8fl0d kho a PPe*l finding that the Bupe 
1,000 was part of the rental which wi 
paid m advance and that the term regar, 
ing the forfeiture of this was clearly of 
Penal nature The defendant has lodged 
second appeal. After some discussion h 

he now claimed not I 
withhold Bs. 1,780, as originally pleads 


but only Bs. 1,000 forfeited under the con. 
traot and Bs. 280 damages. It is quite clear 
that the oontraot did not justify the defen- 
dant in retaining everything paid under it 
but only the first deposit of Bs. 1,000. 

The main point for determination is 
whether the provision for forfeiture of the 
Bs. 1,000, if the total amount were not 
paid by 30th April, is a penalty or nob. In 
my opinion it is not a stipulation by way 
of penalty” within the meaning of S. 74, 
Oontraot Aot, but a clause for forfeiture of 
a deposit already made, which is not of a, 
penal character. This has been repeatedly 
held with regard to sales : see for example, 
(1882) 21 Ch D 243 1 at p. 248, where Fry J. 
said : 

It appears to me on principle that a man who 
deolines to perform his oontraot can have no lien 
for money which he has expended in part per 
formance of it. 

Fry J.’s judgment quotes earlier English 
rulings (1868) 3 C P 161 2 and (1874) 9 C P 
107, at page 116 to the same effeot. In 
India this has also been held, see for 
example AT B1927 Lah 721, 4 and I do not 
see why this principle should not equally 
extend to money aotually paid in advanoe 
on aooount of a lease. The money in this 
instanoe was paid in advance as a guarantee 
for oarrying out the terms of a oontraot to 
lease. In my opinion therefore the defen- 
dant-appellant is entitled to retain the 
sum of Bs. 1,000; but he cannot have it 
both ways and have the Bs. 1,000 forfeited 
under the terms of the contract and also 
damages on the finding that this sum is a 
penalty whioh ought not to be enforoed. 

I would acoept this appeal and hold that 
the defendant is entitled to retain Bupees 
1,000 instead of Bs. 280. The result is 
that the deoree for Bs. 1,500 whioh has 
been granted to the plaintiff will be modi- 
fied to one for Bs. 780. The parties are to 
bear their own costs throughout. 

Dalip Singh J. — I agree. 

P.R./d.S. Decree modified. 


1. Wallis v. Smith, (1882) 21 Ch D 243=47 L T 

889=62 L J Ch 146=31 W R 214. 

2 ‘ V * Sparfees, (1868) 3 0 P 161=37 L J 

C P 81 = 17 L T 600=16 W R 360. 

8. Magee v. Lavell, (1874) 9 0 P 107=43 L J CP 
131=80 L T 169=22 W R 834, 

4 ‘ Mm.!'??' A 2°;« 7, 8ewat Ram Parahad 
Mills <fc Co. A I R 1927 Lah 721=101 10 686- 
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Bhide J. 

Kishen Chand — Plaintiff — Appellant. 

v. 

Nanda Mai and another — Defendants 

— Respondents. 

Second Appeal No. 440 of 1937, Deoided 
on 6th October 1937. 

(a) Custom (Punjab) — Pre-emption — Abadi 
of recent growth — Custom of pre-emption 
cannot be proved. 

A custom must be anoient and immemorial. 
Therefore a custom of pre-emption oannot pos- 
sibly be proved in an abadi which is of recent 
growth '.AIR 1937 Lah 451 ( FB ), Rel. on. 

[P 64 0 2] 

(b) Punjab Pre-emption Act (1 of 1913), 
S. 3 (3) —Government notification declaring 
certain place as town — No implication that 
custom of pre-emption prevails in that town, 

When Government issues a notification declar- 
ing that a certain place should be considered to be 
a town for the purposes of the Pre-emption Act, it 
does not mean that custom of pre-emption prevails 
in that town. It has got to be established by the 
person alleging it. [P 66 0 1] 

Nihal Singh — for Appellant . 

Shamair Chand — for Respondents . 
Judgment. — This is a Buit for pre-emp- 
tion with respect to a house situated in 
abadi Kishan Ganj, which was described 
as a part of Hazro town. The defendants 
denied that the custom of pre-emption 
prevailed in the town of Hazro or that 
KiBhan Ganj was a part of the abadi of 
Hazro. The trial Court held that the 
plaintiff had failed to prove the custom 
relied on and dismissed the Buit. On 
appeal the learned District Judge relying 
chiefly on a judgment reported in 75 I C 
910, 1 came to a contrary conclusion and 
deoreed the suit on payment of Rb. 2,000. 
From this decision, the plaintiff has 
appealed challenging the deoision on the 
ground that the suit should have been 
deoreed on payment of Bs. 1,090 only as 
a sum of Bs. 910 was due to the plaintiff 
on account of a prior mortgage. The 
defendants have, on the other hand, filed 
orOss-objeotions challenging the deoision 
on the question of oustom and praying 
that the suit should be dismissed. 

It will be convenient to deal with the 
oross- objections first. The main point for 
deoision in the case was whether the 
plaintiff had proved the oustom of pre- 
emption in Kishan Ganj. The plaintiff 
only relied on the oral evidence of five 

1, Ahmad Shah v. Ohuroh Mieeionary Trust As- 
sociation, London, (1924)11 A I R Lah 700= 
75 I 0 910. 


A. I. R. 

witnesses in this respect : not a single 
judgment in which the oustom was held 
to be proved was cited. The learned 
counsel for the appellant wanted to pro- 
duce an unreported judgment of this Court 
in support of his case, but there was no 
ground for allowing him to produce addi- 
tional evidenoe at this stage. The oral 
evidence of the witnesses produced by the 
plaintiff was of little value. The defend, 
ants on the other hand produced three 
copies of judgments in which it was held 
that the oustom of pre-emption in the 
abadi of Kishan Ganj was not proved. 
From two of these judgments it appears 
that the village Abdul stood at the site 
where the Kishen Ganj abadi is now 
situated. But the plaintiff’s oase is based 
on the ground that Kishan Ganj is now a 
part of Hazro town and not on the ground 
that Kishan Ganj is a village. If Kishan 
Ganj were a village, the plaintiff would 
have had to show that he was entitled to 
pre empt on grounds different to that 
relied on by him in the present oase. 
Therefore, even if the oustom of pre-emp- 
tion prevailed in the village Abdul, that 
oannot help the plaintiff in the present 
oase. The note of inspection by the 
learned Judge shows that Kishan Ganj is 
separate from Hazro town by the circular 
road and fields. It is apparently a recent 
out-growth and it was therefore necessary 
for the plaintiff to prove that the oustom 
of pre-emption obtained in this locality. 
It has been held by a Full Bench of this 
Court recently (AIR 1937 Lah 45 1 2 ), that 
a oustom must be anoient and immemo- 
rial and in the circumstances I fail to see 
how a oustom of pre-emption can possibly 
be proved in a comparatively recent abadi 
like that of Kishan Ganj. The ruling 
relied on by the learned Distriot Judge 
does not appear to be in point. In that 
oase expansion had ooourred in a sub- 
division of Multan city and the parties 
had admitted in the Court below that the 
oustom of pre-emption prevailed in that 
sub-division. On the other hand 84 P B 
191 0, 8 2 Lah 83 4 and 7 5 I C 610 6 are 

2. Bahadur v. Nihal Kaur, (1997) 24 A I R Lah 
461=169 I O 909=39 P L R 349 (P B). 

8. Allah Difcfca v. Mohamed Nazir, (1910) 84 P R 
1910=7 I O 716. 

4. Imperial Oil, Soap and General Millfl Oo. 
Ltd. Delhi v. Misbahruddin, (1921) 8 A I R 
Lah 69 = 61 1 O 326 = 2 Lah 83 = 70 
P L R 1921. 
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analogous oases whioh have been relied 
on for the respondents and these show 
that it was inoumbent on the plaintiff to 
prove the custom of pre-emption in the 
new abadi of Kishan Ganj. 

The learned oounsel for the appellant 
^stated that a notification had been issued 
iby Government that Hazro would be con- 
sidered to be a town for the purpoee of the 
Pre-emption Act. But the notification 
does not mean that the custom of pre- 
emption obtains in the town of Hazro. 
This fact had to be established by the 
plaintiff who relied on the custom. In my 
opinion the plaintiff has failed to prove 
in this oase that the custom of pre-emp- 
tion obtains either in Hazro or in Kishan 
Ganj. I therefore dismiss the appeal and 
accepting the cress-objections dismiss the 
plaintiff's suit with oosts throughout. It 
may be mentioned here that the sum of 
Ra. 910, whioh was olaimed by the plain- 
tiff in his appeal, was stated to be lying in 
deposit in the Court below. It was not 
taken by the defendants according to tho 
statement made by the learned oounsel 
appearing on their behalf. The defend- 
ants of course will have to refund the 
amount paid by the plaintiff in pursuance 
of the decree of the learned District Judge 
if it has been taken away by them. 

B.D./r.K. Appeal dismissed. 
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Addison and Din Mohammad JJ. 

Barkat Ram — Judgment, debtor — 
Appellant. 

v. 

Sardar Bhagwan Singh , Decree. holder 
and others — Respondents. 

Letters Patent Appeal No. 134 of 1936, 
Decided on 25th February 1937, against 
judgment of Coldstream J., D/. 16th July 
1936. 

(a) Civil P. C. (1908), O 21, R. 49-Interest 
of partner in partnership assets is moveable. 

An Interest of a partner in partnership assets 
la Intended to be treated as moveable under R. 49 
o! O. 91: Case law referred. (P G7 0 1; P 68 0 1] 

(b) General Clauses Act (1897), S. 3 — Im- 
movable property — Whether interest of 
partner in partnership assets consisting of 
lana, can be described as benefit arising out 
of land (Quaere), 

It is doubtful whether the interest of a partner 
tn partnership assets consisting, among other 
things, of land oan be rightly described as a 
benefit ariBiDg out of land within the definition 
of Immovable property lu B. 3. [P G7 C 2] 

1988 L/y A 10 


(c) Civil P. C. (1908), O. 21, R. 66 — Objec- 
tions— Objection to sale by judgment debtor 
on ground of defect in proclamation — Objec- 
tion dismissed on ground that remedy under 
O. 21, R. 90 is open — Such remedy not found 
available — Judgment-debtor is entitled to 
claim adjudication upon earlier objection. 

Where the judgment-debtor objeota to the 
order of sale on tho ground of material defect in 
the sale proclamation at a time when he was 
not prevented under law from raising such objec- 
tion, but the application is dismiseed solely on the 
ground that the remedy under O. 21, R. 90 is 
open to him and if it is eventually found that that 
remedy is not available to him under tho law, tho 
judgment-debtor is entitled to claim an adjudica- 
tion upon the objections taken by him at an 
earlier stage : A 1 R 1925 Lah 507 and AIR 
1921 P C 11, Ref. [p 68 C 2] 

Mebr Chand Mahajan and Ram Lai 
Anand II — for Appellant. 

Aobhru Ram and N. L. Sadana — 
for Respondents. 

Din Mohammad J. — This Letters 
Patent appeal has arisen in the following 
oircumstances : Under R. 49 of O. 21, Civil 
P. C., the iuterest of the judgment. debtor 
appellant in the property belonging to a 
partnership was charged with payment of 
the amount duo under a deoree on tho 
application of the deoree-holder against 
him. On 23rd March 1935 tho Senior 
Subordinate Judge gave notice to the judg- 
ment-debtor’s oounsel under sub.r. 2 of 
R. 6G of O. 21, Civil P. C., to furnish the 
necessary particulars within a time fixed 
by him. On 1st April 1935 the judg- 
ment- debtor expressed his inability to 
supply the necessary particulars within 
the time allowed. Thereupon the Court 
caused the proclamation for sale to bo 
made and ordered the sale to be held on 
3rd May 1935. This proclamation was 
duly published in some newspapers. But 
as the sale was postponed under the orders 
of this Court on a certain petition filed 
by the judgment-debtor, it oould not be 
held on the day originally fixed for it and 
eventually on 21st August the sale was 
ordered to be held on 21st October. On 
19th Ootober the judgment-debtor put in 
objections, pointing out certain defeots in 
the proclamation, as also the faot that 
some of the assets of the partnership were 
in the form of immovable property and 
that the judgment, debtor’s share in the 
stocks, machinery, tools, eto. in various 

places was worth more than the decretal 
amount. 

This application was however dismissed 
by the Senior Subordinate Judge on 21st 
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October 1935 mainly on the ground that 
the judgment-debtor would have ample 
opportunity to raise the question of irre- 
gularities in the publication or the con- 
duct of the sale under R. 90 of O. 21, and 
that the application should not be enter- 
tained at that stage inasmuoh as other 
remedies were open to the judgment- 
debtor. It was also stated by the Subor- 
dinate Judge that the decree-holder did 
not deny this right to the judgment- 
debtor. Tbe sale was aooordingly held on 
the prescribed date, and tbe judgment- 
debtor then submitted an application under 
S. 151, Civil P. C., read with R. 90 of 
O. 21, asking for the sale to be set aside 
on the ground of material irregularities in 
publishing and conducting it. In the 
meantime, the Senior Subordinate Judge, 
who had made the order on 21st October 
reserving to the judgment- debtor the right 
to challenge the sale under R. 90 of O. 21, 
had been succeeded by another Senior 
Subordinate Judge and the latter Judge 
dismissed the application, mainly on the 
ground that the property sold being 
moveable, no objection oould be taken to 
the sale thereof on the grounds alleged as 
laid down in R. 78 of O. 21. On appeal 
to this Court tbe order made by the 
Senior Subordinate Judge was confirmed 
by Coldstream J. The judgment-debtor 
has appealed. 

On behalf of the judgment-debtor Mr. 
Mehr Chand Mahajan has raised two 
points : (i) that a part of the property sold 
was immovable and not moveable, and 
(ii) that the order of the Senior Subordi- 
nate Judge, dated 21st October, debarred 
his suooessor from denying to the judg- 
ment, debtor the right to raise the question 
of irregularities after the sale. Counsel 
for the judgment.debtor contends that 
inasmuoh as the partnership assets admit- 
tedly consisted of certain items whioh 
oould not but be termed immoveable, 
the judgment. debtor’s interest in those 
assets did not lose its original character 
merely on account of the faot that it 
was being charged under Buie 49 of 
O. 21. He however admits that this 
Rule is based on 8. 23, English Part- 
nership Aot, S. 22 of whioh dearly lays 
down that where land or any heritable 
interest therein has beoome partnership 
property, it shall, unless the contrary 
intention appears, be treated as between 
the partners (including the representatives 
of a deceased partner), and also as between 


A. I. 

the heirs of a deceased partner and hi& 
exeoutors or administrators, as personal or 
moveable and not real or heritable estate. 
But he urges that S 22 is limited in ifca* 
scope and applies only to those oases- 
whioh are specified therein, and that 
consequently as between a partner and a 
stranger, his interests in the partnership* 
assets, if they consist of land or any inter- 
est in land, retain their original character. 
In this connexion, Counsel refers to Lindley 
on Partnership, pp. 419 to 422. At p. 419' 
the following passage appears : 

From the principle that a share of a partner Is 
nothing more than hie proportion of the partner- 
ship assets after they have been turned into* 
money and applied in liquidation of the partner- 
ship debts, it necessarily follows that, in equity,, 
a share in a partnership, whether its property 
consists of land or not, must, as between the real' 
and personal representatives of a deoeased partner,, 
be deemed to be personal and not real estate, 
unless indeed suoh conversion is inconsistent witbv 
the agreement between the parties. 

Afc page 420 fche learned author says : 

The rule contained in the seotion now under 
consideration only applies in the absence of any 
intention to the oontrary; and it is apprehended* 
that the rule will be excluded by an agreement, 
express or implied, to the effect that the land 
shall not be sold. The principle of law upon 
whioh the section (8. 22) is based exoludes ita 
application in suoh a case. Upon this ground it- 
was held in a difficult case that a farm and quarry 
worked by co-owners in partnership and addi- 
tional lands bought by them out of their profits- 
for the purposes of their business, were not to be- 

treated as converted into money It may be- 

doubted whether the partners oan by agreement 
alter the character of their equitable interests- 
except by putting an end to them by a partition* 
of the land. 

At p. 421 the following passage ooours : 

The dootrine of conversion of partnership pro* 
perty merely amounts to this, that on the death* 
of a partner, his share in the partnership property- 
is to be treated as money and not as land as- 
between those who olaim his share under him. 

Counsel particularly draws our attention* 
to the faot that the marginal reference to 
this paragraph is oouohed in the following 
words : "Dootrine of conversion has only 
a restricted application.” At p. 422 the 
question of a partner’s share in partner- 
ship real estate qualifying him for voting 
on elections is discussed and it is remarked: 

It is settled that if a partner has no interest in 
partnership realty as dietingnished from the' 
money arising from its sale, his interest in it does- 
not confer a qualification; but unless this is the 
case, the equitable dootrine of conversion, which, 
haB no praotioal operation until his death, does 
not deprive him of the qualification whioh 
would otherwise have as a joint tenant or tenant— 
in-oommon. 
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It would be obvious from the above 
quotations that though this doctrine of 
conversion into money” is a legal fiotion 
and is restricted in its scope, the principle 
on which it is based, viz : “that a share of 
a partner is nothing more than his pro- 
portion of the partnership assets after 
they have been torned into money and 
applied in liquidation of the partnership 
debts” is of general application. The 
Indian Legislature while importing S. 23, 
Partnership Act. 1890, had full knowledge 
of all its implications and in interpreting 
it. it is not possible to detaoh it from its 
original oontexb. As already stated, 8. 22 
of that Act had expressly declared suoh 
interest to be moveable and it was as suoh 
that this interest had been treated in 
8. 23. In our opinion therefore the same 
incidence will hold good in Rule 49 of 
O. 21, Civil P. C., and the interest referred 
to therein shall have to be treated as 
■moveable property. 


Counsel for the judgment- debtor has 
plaoed his relianoe on 17 Bom 235 1 whioh 
has since been quoted with approval in 65 
Mad 72. 2 That was a case under the 
Registration Aot, and the question at issue 
was whether the transfer by means of 
three letters by a partner cf his share in 
the partnership, whioh oonsistod among 
other things of an interest in land, was 
compulsorily registrable. TelaDg J. dis- 
cussed various authorities, English and 
Indian, on the subject and came to the 
oonoluaion that he would have been dis- 
posed to hold if necessary that the letters 
in question not being registered were 
rightly, treated by the Court below as 
being inadmissible in evidence to prove 
direotly a transfer of the share of the 
transferring partner in the partnership to 
the transferee. The case in 65 Mad 72, 2 
whioh followed this judgment, was also a 
case under 8. 17 read with S. 49, Regis, 
tration Aot. It may however be noted 
that 8. 17 is very wide in its application 
and comprises in its fold all non.testamen. 
tary instruments whioh purport or operate 
to create, declare, assign, limit, or extin- 
guish whether in present or in future any 
right, title or interest to or in immovable 
property, while R. 90 of 0. 2], Civil P. C., 
merely refers to immovable property and 
not to any right, title or interest therein. 


n" ; R ° a h -“ 8 1 v ' Tejram Jagrup, (1893) 17 Bom 235 

Bamabubbler, AIR 1931 Ma< 
6 t 0 — 182 I 0 £06=66 Mad 72=60 M L J 627 


Counsel meets this situation by refer- 
ring to the definition of ‘ immovable pro- 
perty” as given in 8. 3, General Clauses 
Aot, 1897. It includes land, benefits to 
arise out of land and things attached to 
the earth or permanently fastened to any- 
thing atfcaohed to the earth. It is however 
doubtful whether the interest of a partner 
in partnership assets consisting, among 
other things, of land can be rightly des- 
oribed as a benefit arising out of land. It 
is also urged on behalf of the judgment- 
debtor that if he himself had voluntarily 
sold his share in the partnership assets, 
he could not have treated it as moveable 
property inasmuch as it consisted of pro- 
perty admittedly immovable in the form 
of quarries, eto., and that a compulsory 
sale of the same property will not alter 
its character. This argument is also open 
to the same objection to which we have 
adverted above. Considerations arising 
from the Registration Act are of no avail 
in solving the problem before us. 

Counsel for the decree-holder has relied 
on 26 Bom 305, 3 18 P R 1909, 4 l6 All 917, 6 
41 All 513° and A I R 1931 Lah 673. 7 In 
26 Bom 305 3 a mortgage debt was held to 
be moveable property within the meaning 
of 8. 268, Civil P. C., 1882 (corresponding 
to R. 46 of O. 21, Civil P. C., 1908). A 
similar decision was given in 18 P R 1909. 4 
In 46 All 9 17 6 a Division Benoh of the 
Allahabad High Court held that a simple 
hypothecation bond was moveable property, 
not only for the purposes of attachment in 
execution of a deoree, but also for the pur- 
poses of sale. In 41 All 513 6 a suit for 
the dissolution of partnership was nob 
treated as a suit for the determination of 
any right to or interest in immovable pro- 
perty. In A I R 1931 Lah 673, 7 a suit for 
aooounts was not considered to be a suit 
for an interest in immovable property 
merely beoause the aooounts related to a 
faotory. It would however appear that 
none of these judgments touches the point 
awaiting decision before us. Counsel for 
the respondent has further argued that in 
view of the arrangement of O. 21 and the 

3. Bhola Natha v. Bai Kashi, (1902) 26 Bom 806 

=4 Bom L R 18. 
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place given to R. 49 therein, whioh pre- 
cedes R. 54 dealing with immovable pro- 
perty and is looated among those Rules 
which deal with moveable property alone, 
it can be safely inferred that it was in- 
tended by the Legislature that an interest 
in partnership assets should be treated as 
moveable property and not as immovable 
property. There appears to be some foroe 
in this argument but the mere faot of the 
insertion of R. 49 in the place where it 
exists is not conclusive on the point that 
the property dealt with therein is move- 
able property. For instanoe in 1 Rang 
360 8 a money decree was not held to be 
moveable property, whioh shows that 
everything dealt with before R. 54 is not 
neoessarily moveable. 

From this disoussion of the subjeot it 
would be clear that the question is nob 
free from difficulty and one cannot be sure 
of the correctness of one’s decision, which- 
ever way one may lean. For the reasons 
stated above we are on the whole disposed 
to think that an interest of a partner in 
partnership assets is intended to be treated 
as moveable under R. 49, O. 21, Civil P. 0. 
In support of the seoond point mentioned 
above, counsel has jrelied on A I R 1925 
Lah 507° and 48 Cal 499. 10 In A I R 1925 
Lah 507 9 Jai Lai J. in an execution case 
remarked as follows : 

On general grounds when a definite deoision has 
been given between the parties on any matter in 
controversy and suoh decision purports finally to 
adjudioate on suoh matter, it is not oompetent to 
the same Judge or his successor in office to set 
aside the former deoision. The parties, if they 
oonsider themselves aggrieved, have their remedy 
by review or appeal to superior Courts. 

In 48 Cal 499 10 their Lordships of the 
Privy Counoil observed that 8. 11, Civil 
P. C., 1908, was not exhaustive of the cir- 
cumstances in whioh an issue was res 
judioata. Where in an administration suit 
in the High Court during the life of the 
last surviving annuitant a contention on 
bebalf of the next-of-kin that the gift-over 
was invalid as creating a perpetuity, was 
rejeoted, in further proceedings in the suit 
after the annuitant’s death the same con- 
tention raised on behalf of the next-of-kin 
was held to be barred under the rule of 

8. Mg. Lun Bye v. Mg. Po Nyun, AIR 1924 
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res judioata. In the course of their judg- 
ment their Lordships relying on an earlier 
judgment of their own quoted with appro- 
val the following remarks of Sir Barnes 
Peacook : 

“The binding force of suoh a judgment in suoh 
a oase as the present depends not upon S. 18 of 
Act 10 of 1877” (now replaoed by 8. 11, Civil 
P. 0., 1908), “but upon general principles of law. 
If it were not binding, there would be no end to 
litigation”. 

Counsel for the respondent, on the other 
hand, urges that those judgments have no 
bearing on the present oase inasmuoh as 
in this oase the point at issue was not 
finally determined by the order of the 
Subordinate Judge dated 21st Ootober 
1935, and consequently the plea of res 
judioata, real or constructive, does not 
obtain in this matter. This may or may 
not be so, but the faot remains that certain 
objections were raised at a time when the 
law did not prevent them from being 
raised and were left undetermined on 
account of a mistaken notion of law. The 
judgment-debtor has strenuously urged 
that the non-determination of the points 
raised by him has resulted in serious pre- 
judice to his case, but without expressing 
any opinion as to the merits of his oase 
we oonsider that he had been deprived of 
an opportunity to redress his grievances if 
possible. The Senior Subordinate Judge 
did not apply his mind to the merits of 
the judgment-debtor’s application solely on 
the ground that the remedy under R. 90 
of O. 21 was open to him, and if it is 
eventually found that that remedy is not 
available to him under the law, the judg- 
ment-debtor is entitled to olaim an adjudi- 
cation upon the objections taken by him 
at an earlier stage. The property in suit 
is considerable and consists of various 
items situated at various places. It was 
absolutely essential therefore that the pro- 
clamation for its sale should have been 
issued in the manner in whioh the law 
required it to ba issued, and if the judg- 
ment-debtor had intimated to the Court 
in time that the proclamation was defec- 
tive, the Senior Subordinate Jndge should 
have disposed of his objections on the 
merits. 

The result is that we aooept the appeal 
and send the oase baok to the trial Court 
with direction to dispose of the objections 
raised by the judgment-debtor on 19th 
Ootober in accordance with law. If -the 
objections suooeed, the sale will be can- 
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oelled, otherwise the sale shall stand con- 
firmed. Costs in this appeal will abide the 
event. 

K.B./a.L. Appeal allowed. 
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Dalip Bingh and Skemp JJ. 

Amir Chand — Plaintiff — Appellant. 

v. 

Des Raj and others — Defendants — 

Respondents. 

Beoond Appeal No. 1282 of 1936, Deci- 
ded on 6th April 1937, from order of Diet. 
Judge, Gujranwala, D/- 27th August 1936. 

Execution— Compromise — Executing Court 
is bound to record compromise between 
parties — It can be admitted in evidence with* 
out registration in suit relating to property 
comprised in compromise. 

The executing Court is bound to record tho 
compromise between the parties and the question 
whether suoh compromise extinguishes the old 
deoree or whether it does not intend to extinguish 
the old deoree, is entirely besido the question as 
to whether or not the Court has jurisdiction to 
record it. [P 70 0 1] 

Buoh compromise can be reoelved in evidence, 
without registration, in a suit which relates to the 
property comprised in suoh compromise. 

[P 70 0 1] 

Shamair Chaud — for Appellant. 

L. Aohhru Ram — for Respondent 

( Des Raj). 

Dalip Singh J. — Ilaveli 8hah and 
Sardari Lai had a mortgage deoree against 
Hari Bingh. In exeoution thereof a com- 
promise was entered into between the 
parties on 27th January 1927. It was 
reduoed to writing and a copy of it is 
Ex. D. A. By this compromise the amount 
due under the mortgage deoree was oal- 
oulated with interest and costs up to the 
date of the compromise. Interest on this 
new amount was fixed at annas eight per 
cent, per mensem and instalments of 
Rs. 1,000 due every month were fixed for 
payment of this new sum, Rs. 1,000 
being due and payable, immediately. Cer- 
tain properties, other than the mortgaged 
properties, including three shops were to 
be considered as security for the payment 
of these instalments and it was further 
provided that on failure to pay any one of 
these instalments the mortgagee-deoree- 
holders oould reoover the entire sum then 
ailing duo from the old mortgaged pro- 
perty as well as the new mortgaged pro- 
perty. The new mortgaged property 
consisted of three shops ; two of these 


were mortgaged by the mortgagor-judg- 
ment-debtor, Hari Bingh, to one Amir 
Chand on 2nd January 1931. The judg- 
ment-debtor made default in making pay- 
ment of these instalments. Haveli Shah 
and Sardari Lai proceeded in execution 
and got the two shops sold on 9th July 

1934 to one Des Raj. Amir Chand then 
brought a suit for a declaration that the 
shops in question had been mortgaged to 
him and could only be sold in exeoution 
subject to his prior mortgage of January 
1931. 

"Various questions arose in the suit 
which do not now ooncern us. The Appel- 
late Court held that the compromise had 
mortgaged the two shops in favour of the 
decree. holders, Ilaveli Shah and Sardari 
Lai, and consequently, they could be sold 
in exeoution of their deoree without any 
reference to the subsequent mortgage in 
favour of Amir Chand. As regards a cer- 
tain site, whioh was not inoluded in the 
compromise, he held that Amir Chand’s 
mortgage was prior and the said site oould 
not be sold free of the encumbranoe 
oreated by Amir Chand’s mortgage. He 
left the parties to bear their own oosts 
and dismissed Amir Chand’s suit with res- 
peot to the two shops and gave him the 
declaration required with respeot to the 
site. Amir Chand has come in second 
appeal and his learned oounsel contends 
that the Court below was wrong in hold- 
ing that the compromise oould be admit- 
ted in evidenoe at all. In order to 
establish this the first contention was that 
the executing Court oould not have 
reoorded suoh a compromise as contained 
in Ex. D. A. in exeoution at all. For this 
purpose he relied on A I R 1931 Lah 
608, 1 a Letters Patent appeal, AIR 1935 
Lah 689, 2 another Letters Patent Appeal 
and AIR 1933 Lah 732, 3 a deoision by a 
single Judge. I am unable to see how 
these rulings help the learned counsel for 
the appellant at all. The Letters Patent 
Appeal, AIR 1931 Lah 608, 1 has been 
considerably modified in the subsequent 
Letters Patent appeal deoision in A I R 

1935 Lah 689, 2 the ohief point in dispute 
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being ag to whether an executory oontraob 
could or could not form the adjustment of 
a deoree. However the case may be as to 
that point, the question here before us is 
a different one. The question is whether 
the present compromise recorded in 
Ex. D. A. could or oould not have been 
recorded by the Court in execution. 

There seems to me no doubt possible 
that it could he recorded and the question, 
whether it extinguished the old deoree or 
whether it did not intend to extinguish 
the old decree, is entirely beside the ques- 
tion as to whether or not the Court had 
jurisdiction to reoord it. It appears to me 
that the Court was bound to reoord the 
compromise and at any subsequent stage 
it might have been a matter open to deci- 
sion as to whether a compromise having 
extinguished the old deoree, the old deoree 
oould be no longer executed and the 
remedy of the party was by a fresh suit 
on the basis of the new compromise, or 
whether the new compromise had not 
extinguished the old deoree and the deoree 
could still be executed when the conditions 
of the new compromise had failed by 
default of any of the parties thereto. This 
question therefore could not touch the 
question of the jurisdiction of the Court to 
reoord the compromise. The Court may 
have erred in law in the view it took as 
to the nature of the compromise, or the 
remedies arising therefrom, but this is a 
totally different question. In my opinion 
therefore the compromise was duly recor- 
ded by the Court, and this being so, the 
compromise oould be reoeived in evidenoe 
in this present suit without registration. 
This practically ends the only point seri- 
ously urged by the learned counsel. He 
also contended that the appeal filed by 
the appellant’s counsel was not a proper 
appeal inasmuoh as the power of attorney 
did nob specifically empower the oounsel 
to file an appeal. On this point however 
O. 3, R. 4, sub-rules (2) and (3), Civil P. 0., 
are perfectly dear. The power of attorney, 
as remarked by the Appellate Court, 
empowered the oounsel to do everything 
connected with the suit, and under O. 3, 
R. 4 (3) an appeal is a part of the pro- 
ceedings in the suit. I see therefore no 
force in this contention either. I would 
accordingly dismiss the appeal with costs. 

Skemp J. — I agree. 

w.d./a.l. Appeal . dismissed . 
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Bhide J. 

Pala Singh — Defendant — Appellant. 

v. 

Mt. Harnami, Plaintiff and others , 

Defendants — Respondents, 

Second Appeal No. 541 of 1937, Deoided 
on 4th October 1937, from deoree of Addl. 
Dist. Judge, Ludhiana, D/- 19th March 
1937. 

Appeal — Necessary parly impleaded in suit 
but not in appeal — Appeal should be die* 
missed — Such party has right of second 
appeal. 

Where a necessary party is impleaded in a suit 
bat not impleaded in first appeal, euoh a party 
has a right of seoond appeal as he is interested in 
its right deoision. An appeal should be dismissed 
if a neoesBary party is not impleaded : A I R 1928 
Pat 404, Disting . ; A I B 1932 Rang 16, Bel. on. 

[p 70 o a] 

Vishnu Datta — for Appellant . 

Tek Chand — for Respondent 

[Plaintiff). 

Judgment. — Plaintiff sued in this case 
for a declaration that a house whioh had 
been sold in execution of a deoree to the 
appellant Pala Singh belonged to her. She 
failed in the trial Court, but succeeded in 
appeal. The appellant was however not 
impleaded in that appeal. He has now 
come up in seoond appeal and it is con- 
tended on his behalf that he was a neoes- 
sary party to the first appeal and as he 
was not joined as a party, the suit should 
be dismissed. The learned oounsel for the 
respondent urged that the deoree passed 
by the lower Appellate Court does nob 
affect the appellant’s rights as he was nob 
made a party to that appeal and that he 
has therefore no right of appeal. No autho- 
rity in point was oited. The appellant 
was a party to the suit and he is obvi- 
ously a person who was a necessary party 
to the litigation and interested in its right 
decision. AIR 1923 Pat 404, 1 oited for the 
plaintiff, respondent, does not appear to me 
to help her. On the other hand 9 Rang 624, 2 
oited for the appellant, dearly shows that 
as the appellant was not impleaded as a 
party to the first appeal, that appeal 
should have been dismissed as he was a 
necessary party. 'J 

No reason is given as to why the appel- 
lant was not made a party to the first 

1, Dael Ohamar v. Ram Aatar Singh, (1993) 10 
A I R Pat 404=71 I 0 475. 

3. Ma Thaw May v. Mahomed Ensoof, (1989) 19 
AIR Rang 16=136 I 0 646=9 Rang 694. 
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appeal and I see no adequate ground for 
impleading him now nnder O. 41, B. 20, 
Civil P. C., and remanding the oaae, as 
suggested by the learned counsel for the 
respondent. I accept the appeal and dis- 
miss the suit with costs throughout. 

S.O./r.k. Apreal accepted. 


A. I. R. 1938 Lahore 71 

Bhide J. 

Tej Raj — Defendant — Appellant. 

v. 

Ram Lal , Plaintiff and others , Defen- 
dants — Respondents. 

Second Appeal No. 379 of 1937, Decided 
■on 1st October 1937, from decree of Addl. 
Dist. Judge, Hoshiarpur, D/- 18th Decem- 
ber 1936. 

Practice — Relief — Suit for compensation 
on express agreement — No relief under S. 70, 
Contract Act, asked — Court cannot decree 
suit on principles of S. 70. 

Where a person brings a suit for compensation 
relying on an express agreement to that effect and 
does not ask for any relief under B. 70, Contraot 
Act, tho Court cannot grant a decree on the 
.principles laid down in B. 70 : 11 I C 820 ; AIR 
2980 All 645 and AIR 1933 Mad 344, Rel. on ; 
AIR 1937 P C 50, Dialing. [P 71 0 1] 

M. 0. Mabajan — for Appellant. 

H. Rustomji — for Respondent 

( Plaintiff ). 

Judgment. This seoond appeal arises 
out of a suit for reoovery of Bs. 880. The 
plaintiff alleged that he had agreed to the 
execution of a mortgage deed regarding 
some joint land by defendant Tej Baj, who 
is his uncle, on the understanding that he 
would either himself redeem the land or 
compensate plaintiff by the payment of 
half the mortgage money with interest. 
TThe Court below found that the alleged 
agreement was not proved. The trial Court 
dismissed the suit but on appeal the learned 
Additional District Judge held that the 
plaintiff was entitled to reoover Bs. 880 
on the principles laid down in S. 70, Con- 
tract Act. The learned oounsel for the 
appellant (Tej Raj, defendant) has con- 
tended that the plaintiff having relied on 
the express agreement and not having 
asked for any relief under B. 70, Contraot 
Aot, it was not open to the learned Addi- 
tional Distnot Judge to grant him the 
decree passed against the appellant. In 
aupport of this contention the learned 


oounsel oited 11 1 0 820 1 at p. 825, AIR 
1930 All 545 a at p. 549 and A I R 1933 
Mad 344. 3 The learned oounsel for the 
respondent was not able to oite any autho- 
rity laying down a contrary proposition. 
He referred to A I R 1937 P C 50* and 
other rulings in whioh relief was granted 
under 8. 70, Contraot Act, but in none of 
these cases had any express agreement 
been first relied on. 

In 145 I C 687 5 on whioh some stress 
was laid by the learned counsel for the 
respondent, it was found that goods in 
excess of the quantity ordered had been 
supplied to the Munioipal Committee; the 
only defence of the Committee was that 
the plaintiff was entitled to the return of 
the goods and not to the price thereof. 
It was held that the defendants had been 
resisting the amendment of the plaint in 
this respect in the first instance and there- 
fore they were not entitled to claim at 
the last stage that the plaintiff was not 
entitled to the price of the goods. 

In view of the authorities oited, it seems 
to me that the contention of the learned 
counsel for the appellant must be upheld. 
On merits also the plaintiff’s case appears 
to me to be very weak. He is a nephew of 
the defendant, and the mortgage was to be 
without possession. In the oiroumstanoes, 
there was nothing improbable in his having 
consented to the mortgage even without 
any consideration. If the question of con- 
sideration were present to his mind, he 
would probably bave taken some agree- 
ment in writing. In view of the above 
faots, I aooept the appeal and dismiss the 
suit but leave the parties to bear their 
costs throughout. 

s.o./r.k. Appeal allowed. 


1. Krishna Prosad Singha v. Purnendu Sinha, 
(1911) 11 I G 820=16 0 L J 40 = 16 OWN 
763. 

2. Roopji &, Sons v. Dyer Meaben & Go. Ltd., 
(1930) 17 A I R All 646 = 124 I O 86=62 All 
688=1930 A L J 673. 

8. Bathiavel Pillai v. Bivasaml Plllai, (1933) 
20 A 1 R Mad 344=142 I O 683. 

4. Palanivelu Mudaliar v. Neelavathi Ammal, 
(1937) 24 A I R P O 60=167 I O 6 (P O). 

6. Ram Ghand Lotia & Bods v. Municipal Com* 
mittee, Lahore, (1933) 20 A I R Lah 14=145 
I 0 687. 
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A. I. &. 
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Bhide J. 


Sant Ram Decree-holder — Appellant. 

v. 


Buta Khan — Judgment-debtor — 

Respondent. 

Second Appeal No. 1660 of 1936, Deoiled 
on 10th May 1937, from order of Diet. 
Judge, Gujranwala, D /. 24th August 1936. 


* Civil P. C. (1908), S. 60 (^—‘Agricul- 
turist means person who carries on and 

makes living by tillage and not mere owner 
of land. 


The term ‘agriculturist’ as used in B. 60 must 
be etriotly oon9trued. It denotes a husbandman 
and a person who oarries on and makes his living 
by tillage and not a mere owner of land : 47 P R 
1897 1 Foil .; Case law discussed. [P 72 0 1] 

D. N. Aggarwal — for Appellant . 


Abdul Karim — for Respondent. 


Judgment. — Four houses of the judg- 
ment-debtor Buta Khan having been 
attached in execution, he olaimed exemp- 
tion under S. 60 (o) as an agriculturist. 
The executing Court held that he did not 
himself cultivate any land and was not an 
agriculturist within the meaning of that 
seotion and dismissed the objection. He 
preferred an appeal to the District Judge, 
who affirmed the finding that Buta Khan 
did not till any land *with his own hands’, 
but considered that this was not necessary 
and held him to be an 'agriculturist’ on 
the ground that his main souroe of liveli- 
hood was agriculture. He accordingly 
upheld the objection and ordered the 
houses to be released from attachment. 
From this decision, Sant Ram has appealed. 
The word agriculturist’ has not been 
defined in S. 60 (o), Civil P. 0., and must 
be understood in its dictionary sense. It 
was held in 47 P R 1897 1 2 * that the term 
agriculturist as used in the seotion must 
be strictly construed and that it denoted 
a husbandman and a person who oarries 
on and makes his living by tillage and not 
a mere owner of land. This view has been 
I believe consistently followed in this 
province. and not been dissented from. A 
similar interpretation was placed on the 
word by a learned Judge of this Court 
recently in 38 P L R 333. 8 


1. Bawa Garbakhsh Singh v. Ghulam Qadir. 

(1897) 47 P R 1897. 

2. Gurbakhsh Singh ▼. Lai Ohand Darshan Lai, 

AIR 1986 Lah 787=164 I O 690=88 PLR 

889. 


The learned District Judge has relied 
on A I R 1928 Lah 132, 8 AIR 192$ 
Bom 12* and AIR 1936 Lah 532 6 in sup- 
port of his view that a person whose 
main source of inoome is agriculture is- 
an agriculturist even if he did not till* 
the land himself. But I do not think 
these rulings lay down any proposition 
contrary to that laid down in 47 P R 
1897. 1 The latter ruling was in faot relied 
upon in A I R 1928 Lah 132. 8 AIK 
1923 Bom 12* was also relied upon in the 
same ruling, but the head-note appears to 
be somewhat misleading. In A I R 1923 
Bom 12 4 the judgment. debtor had leased 
150 acres of land, some of whioh he had 
let out again to tenants and some he 
tilled by the aid of his servants. One of 
the witnesses stated that the judgment- 
debtor used to supervise cultivation. Bub 
it was held that this did not justify a find, 
ing that he was personally engaged in. 
agricultural labour. The lower Court had 
held in that oase that the defendant’s only 
business was agriculture, but it was held 
that this was not sufficient. In A I R 
1936 Lah 532 6 it was found that tho 
judgment-debtor had not even proved that 
his main souroe of inoome was agriculture. 
But this did not mean that if the main- 
source of livelihood was agriculture, thi* 
would have been sufficient to deolare the 
judgment. debtor to be an agriculturist 
within the meaning of 8. 60, Civil P. O. 
In faot the learned Judge who decided 
that oase relied in the oourse of his judg. 
ment on the faot that the judgment- 
debtor did not cultivate the land himself 
and also referred to Madras and Bombay 
High Court rulings in 49 Mad 227® and 12 
Bom 363 7 in which it was held that 
the term 'agriculturist’ must be inter- 
preted in the strictest sense for the pur- 
pose of the exemption under 8. 60, Civil 
P. C., and that a large landed proprietor, 
even though his sole inoome is from land, 
is not an agriculturist within the meaning 
of Cl. (o) of that seotion. In the present 
oase, it has been found that the judgment- 


8. Abdallah v. Anjuman Dehi, AIR 1928 Lab 
132=106 I O 46. 

4. Rubine v. Balwanfcrai Ramnarayan, AIR 

1923 Bom 12=106 I O 796. 

5. Mahomed Akbar v. Harbana Singh, AIR 

1986 Lah 632=161 I 0 16. 

6. Mufchuvenkatarama Reddiar v. Offioial Re- 

ceiver, South Arcot, AIR 1926 Mad 360=99 
I O 998=49 Mad 227=60 M L J 90. 

7. Jiwan Bhaga v. Hirav Bhaijl, (1888) 12 Bom 

863. 
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debtor does not cultivate land himself. 
His statement shows that he owns houses 
in two places and he has kept his two 
wives in one village and a mistress in 
another. He apparently owned a consi- 
derable area of land, but he is said to have 
gifted some of it to his sons. His state- 
ment also shows that he was for some- 
time carrying on some business in United 
Provinces. In view of these facts, the 
deoiBion of the trial Court was in my opi- 
nion correct. I accept the appeal and 
restore the order of the trial Court with 
costs throughout. 

S.C./d.S. Appeal allowed. 


* A. I. R. 1938 Lahore 73 


Bride J. 

Basharat Ali Shah — Appellant. 

v. 

Ram Rattan ( Official Receiver) and 
others — Respondents. 

Beoond Appeula Nos. 16 and 17 of 1937, 
Decided on 2nd June 1937, from order of 
Addl. Diet. Judge, Hoahiarpur, D/- 6th 
Deoemher 1936. 


$ (a) Provincial Insolvency Act (1920), Ss. 4 
and 53- Powers of Insolvency Court — Trans- 
fer by insolvent more than two years before 
bis adjudication — Transfer can be set aside 
under S. 4 and not under S. 53 — Insolvency 
Court can deal with question according to 
principles which govern a suit for avoidance 
of transfer under ordinary law. 


Beotion 4 only empowers the Insolvency Court 
for the sake of convenience to decide any questions 
of title, priority, eto. which arise in the course of 
insolvency proceedings. It is open to the Ineol- 
▼enoy Court to try suoh questions or leave them 
to be decided by an ordinary Civil Court, if it 
ohooses to do so. [1*76 0 11 


Where a transfer is made by a person mor 
than two years before his adjudication as insol 
vent, It oan bo set aside under b 4 of the .Act am 
Dot under B. 63 and the Insolvency Court cai 
deal with the question according to the sam 
principles which would have governed a suit fo 
avoidance of the transfer under the ordinary law 
* \ " 19S4 Bah 365 ; A I It 19*9 All 105 (b‘ B) 
Alh 19*9 8tnd 94 and A I Ii 19*8 Lah 556 
Ret. on. [P 75 C 1 

(b) (Transfer of Property Act (1882), S. 53- 
Fr.udul.nl tr.n.f.r b, ln.olv.nl in f.,our o 

-ii Z ,e ,. mor * ,h,n ,w ° before hi 

P “ ,ch V ln « properly i„ e„ 
cution of m.rt|H. decree .g.i„„ her - 

h»lf?r T: ' . " '‘‘I to .voi. 

J" U,our ol "«»• b-1. 

.old.b e end could be u| „|d. under S . 51 
bul only ,„b,.e, tn D', ri.bt. -Tr.n.f.r i, 

favour of D held could not be set aside. 


A Mahomedan transferred certain properties to 
his wife in lieu of dower but more than two 
years before his adjudication as insolvent. The 
property was mortgaged by the wife and in exe- 
cution of the mortgage decree it was purchased by 
B. It was found that the transfer in favour of 
the wife was fraudulent. The Official Receiver 
thereafter applied to avoid the transfer : 

Held that the transfer in favour of the wife 
was voidable and not void and was liable to t6 
set aside under S 53, but only without impairing 
the rights of a bona fide transferee for valuable 
consideration. As the rights of B bad come into 
existence before the application for avoiding the 
transfer in favour of the wife was made by the 
Receiver, the transfer in his favour must stand. 

[P 75 C 2 ] 

F. C. Mittal for Aohhru Ram — 

for Appellant . 

J. N. Aggarwal — for Respondents. 

Judgment.— Seoond Appeals from Order 
Nos. 15 and 17 of 1937 are conneoted and 
can bo conveniently disposed of together. 
These appeals arise out of an application 
made by the Oflioial Receiver in insolvency 
proceedings to avoid an alienation of pro- 
perty made by the insolvent Inayab Ali 
Shah in favour of his wives in lieu of 
dower. Inayab Ali Shah was adjudged 
insolvent on his own petition on 27th July 
1933. The alienation had been effeoted by 
him in favour of his wives on 12th 8ep. 
tember 1929, i. e. more than two years 
before the adjudication. The Insolvency 
Court dealt with the matter under S. 4, 
Insolvency Aot, and found that the aliena. 
tion had been effected fraudulently in 
order to defeat the creditors and was 
therefore inoperative against the Official 
Reoeiver. From this deoision an appeal 
was preferred to the Additional Distriob 
Judge who confirmed the finding of the 
InBolvenoy Court and dismissed the appeal. 
An appeal against this deoision has been 
presented (l) by the two wives of the 
insolvent, Mt. Walaib Bibi and the legal 
representatives of Mt. Ghulam Fatima 
(who has died) ; and (2) by Bayed Basha- 
rat Ali Shah who purchased a portion of 
the property subsequently at a sale in 
execution of a deoree against Mt. Walaib 
Bibi and Mt. Ghulam Fatima. 

The points raised by the learned oounsel 
for the appellants in both the appeals 
were as follows : (l) that the onus of 
proving that the alienation was not bind- 
ing on the Reoeiver lay upon him and the 
learned Additional Distriob Judge has 
erred in deoiding the oase as though the 
onus lay on the transferees ; (2) that the 
trial Court erred in not giving sufficient 
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opportunity to Mt. Walaib Bibi and Mt. 
Ghulam Fatima to produce their oral and 
documentary evidence ; (3) that Basharat 
Ali Shah was protected in respeot of the 
alienation in his favour as the Courts 
below have found that he was a bona fide 
transferee who had paid valuable oonsi. 
deration ; (4) that the Receiver was 

estopped from challenging the alienation 
as he himself sold a portion of the pro- 
perty in execution of the decree which was 
purchased by Basharat Ali Shah. 

I shall deal with these points in the 
above order. As regards point No. (1), 
the onus had been wrongly placed on the 
transferees, but the trial Court corrected 
the onus and re. framed the issue as follows: 
Is the transfer in favour of the wives a 
void transaction and therefore inoperative 
against the Official Receiver? The onus 
being thus oorreotly placed and both 
parties having led their evidence, there 
is no force in the contention of the 
learned oounsel that the oase has not been 
judged from the proper stand, point by 
the learned Additional District Judge. 
The learned Additional District Judge 
has no doubt considered mainly the ques- 
tion whether the alienation was effected in 
lieu of a genuine debt of a dower, but 
this was probably because that was the 
point mainly agitated before him. The 
learned Judge of the trial Court has dis- 
cussed at length the oral and documentary 
evidence which showed that the insolvent 
was in straitened oircumBtanoes at the 
time when the alienation in favour of Mb. 
Walaib Bibi and Ghulam Fatima was 
effeoted in the year 1929. The learned 
counsel for the appellants did not chal- 
lenge the correctness of the evidenoe relied 
on by the learned Judge of the trial Court. 
This evidenoe was in my opinion suffi- 
cient to shift the initial onus plaoed on the 
Receiver to the transferees. The finding 
of the learned District Judge on the point 
seems to me to be correct and I see no 
good ground for interference with it in 
second appeal. 

As to the second point, an affidavit is 
produced by Mt. Walait Bibi that this 
point was urged before the learned Addi. 
tional Distriot Judge but he did not notice 
it in his judgment. The affidavit is how. 
ever of the appellant Mt. Walait Bibi. 
The affidavit should have been at any 
irate of the learned oounsel who appeared 
before the learned Additional Distriot 


A. I. ft 

Judge. The learned Additional District 
Judge has considered at length the points 
whioh were urged before him and I am not 
prepared to believe merely on the above 
affidavit that he omitted any point whioh 
was pressed before him. 

As to the third point, the learned Judges 
of the Courts below have held that 
Basharat Ali Shah was a bona fide trans- 
feree for valuable consideration. The 
learned oounsel for the respondents 
pointed out that Basharat Ali Shah is the 
brother of the insolvent Inayat Ali Shah 
and that he could not have been unaware 
of the true nature of the alienation. The 
fact that Basharat Ali Shah is the brother 
of the insolvent is notioed by the learned 
Additional Distriot Judge in his judgment, 
but in view of the other oircumstanoes, the 
learned Judge oame to the oonolusion that 
he was a bona fide transferee for valuable 
consideration. This finding must I think 
be accepted as a finding of fact for the 
purpose of this second appeal. 

The main contention urged by the 
learned oounsel for Basharat Ali Shah was 
that the alienation had been effeoted more 
than two years before the adjudioation, and 
it oould only be dealt with according to 
the principles laid down in S. 63, T. P. Act. 
According to that seotion, a bona fide 
transferee for valuable consideration is 
protected even if the original transaction 
is fraudulent. It was therefore contended 
that even if the transfer in favour of Mt. 
Walait Bibi and Mt. Ghulam Fatima was 
fraudulent, the transfer in favour of 
Basharat Ali Shah should have been 
maintained on the finding arrived at by 
the Courts below, viz. that he was a bona 
fide transferee for valuable consideration. 
No authority direotly in point was oited. 
The learned Additional Distriot Judge has 
relied on A I R 1936 Lah 368 1 and A I R 
1934 Lah 101, 2 but the question of the 
position of a bona fide transferee does not 
appear to have been considered in these 
oases. All that was deoided was that if 
the original transfer was held to be fraudu- 
lent and avoidable, the subsequent trans- 
fer founded on it also fell with it. The 
contention urged in these oases was that 
the subseq uent transfer oould not be dealt 

1. Ata Muhammad v. Mehr Ohand, AIR 1936 

Lah 868 = 166 I 0 1018=16 Lah 1013 = 88 

P L R 24. 

2. DU Ram Mai v. Hans Raj, AIR 1934 Lah 

101=148 I 0 1013=16 Lah 849. 
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with at all under 8. 53, Provincial Insol- 
vency Act; bat this contention was repelled 
-and it was held that the subsequent trans- 
fer could be annulled under 8. 4 if not 
technically under 8. 53, Provincial Insol- 
vency Aot. 

In the present case, it is beyond dispute 
that the alienation in favour of Mt. 
Walait Bibi and Mt. Gbulam Fatima was 
made more than two years before the 
adjudication of the insolvent and it oould 
be set aside under S. 4 and not under 
9. 53, Provincial Insolvency ' Act. That 
section only empowers the Insolvency 
Court for the sake of convenience to de- 
ride any questions of title, priority, etc., 
which arise in the oourse of insolvency 
proceedings. It is open to the Insolvency 
Court to try such questions or leave them 
to be decided by an ordinary Civil Court, 
if it ohooseB to do so ( see 15 Lah 294 3 and 
51 All 650 4 * ). It would appear to follow 
from this that the Insolvency Court could 
only deal with the question according to 
the same principles whioh would have 
governed a suit for avoidance of the trans- 
fer under the ordinary law (c /. A I R1929 
Bind 94 6 and A I R 1928 Lah 556 6 ). These 
principles, bo far as the point at issue is 
ooDoerned, are to bo found in S. 53, T. P. 
Aot. According to this seotion, a transfer 
of immovable property made with intent 
to defeat or delay the creditors of the 
transferor is voidable at the option of the 
creditor so defeated or delayed, but it is at 
the same time clearly provided that 
nothing in the section would impair the 
rights of a transferee in good faith and for 
consideration. 


The Reoeiver in the present oase, as re- 
presenting the creditors of the insolvent, 
had the right to get the transfer in favour 
of Mt. Walait Bibi and Mt. Ghulam 
Fatima Bet aside, as it has been found that 
it was made fraudulently to defeat and 
delay the creditors of the insolvent. But 
as it has been also found that Basharat 
Ali Shah was a bona fide transferee for 
consideration, his rights cannot be affected 


3. Bam DUU Mai v. Official Booeiver, Labor. 

PLB 1 ° 1028=16 L& 

4 * A ,^ r ..P an Mohammad Khan, A I : 

I r 7 i 1 0 819=61 All 650=192 

A L J 156 (F B), 

«. Akmaram Udhavdas v. Dayaram Sawne^ 
A I B 1929 Sind 94=115 I 0 880. 

<T. Qbanl Mohammad v. Dina Nath AIR 193 
Lah 666=108 I 0 602. * 


(46 Mad 478 7 ). It was urged that the pro- 
perty vested in the Reoeiver from the 
date of adjudication under S. 28, Provin- 
cial Insolvency Act, and as the original 
transfer in favour of Mt. Ghulam Fatima 
and Mt. Walait Bibi has been found to be 
fraudulent, they had no saleable interest 
whioh could be passed in favour of 
Basharat Ali Shah as the transfer in his 
favour took place after the adjudication 
of Inayat Ali. But this contention also 
seems to have no force. The transfer in 
favour of Mt. Walait Bibi and Mt. Ghulam 
Fatima was voidable and not void. After 
the transfer, they had mortgaged the pro- 
perty and it was in execution of the 
mortgage-decree that Basharat Ali Shah 
purchased the property. The transfer in 
favour of Mt. Walait Bibi and Mt Ghulam 
Fatima was liable to be sot aside under 
8. 53, T. P. Aot, but only without impair- 
ing the rights of a bona fide transferee for 
valuable consideration. As the rights of 
Basharat Ali Shah had come into existence 
before the application was made by the 
Reoeiver for avoiding the transfer in 
favour of Mt. Walait Bibi and Mt. Ghulam 
Fatima, it seems to me that the transfer 
in his favour must stand. 

On the above finding it is unnecessary 
to consider the fourth point, viz. as re- 
gards the question of estoppel. I may 
however note that there seems to be no 
force in it, as the Reoeiver sold the pro- 
perty not in his oapaoity as a Reoeiver, 
but because he happened to be also a 
Court-auctioneer and was ordered by the 
executing Court to sell the property. I 
accordingly aocept the appeal of Basharat 
Ali Shah (C. A. No. 15 of 1937) and set 
aside the deoree of the Courts below as 
regards that portion of the property in 
dispute whioh was purchased by him. He 
will have his costs throughout. The other 
appeal is dismissed with oosts throughout. 

K.B./r.k, Appeal No. 15 of 1937 accepted ; 

Appeal No. 17 of 1937 dismissed. 


7. Kunhu Pothanaaaiar v. Raru Nair, AIR 
192 J Mad 558=72 I 0 727=46 Mad 478=44 
M L J 627. 
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Coldstream and Jai Lal JJ. 

Local Committee of Gurdwaras, Lahore 
— Objector — Appellant. 

v. 

Sardul Singh and another , Contesting 
objectors and another , Petitioner 
and others. Pro forma objectors — 
Respondents. 

First Appeal No. 2328 of 1935, Decided 
on 19bh February 1937, from decree of 
Sikh Gurdwaras Tribunal, Lahore, D/- 23rd 
September 1935. 

(a) Civil P. C. (1908), O. 41, R. 1— Amend- 
ment or correction of mistake in decree but 
not review of judgment — W hether supersedes 
original decree necessitating dismissal of 
appeal presented with copy of original decree 
(Queer e). 

Where an application for review of judgment iB 
granted, no appeal is competent againet the origi- 
nal decree as that deoree must be deemed to have 
been superseded and therefore non-existent. Bub it 
is doubtful whether an amendment in the deoree, 
apart from the review of the judgment, to however 
slight an extent, and even a oorreotion of a mis- 
take under 8. 162, Civil P. 0., in the deoree, have 
the effect of superseding the original deoree so as 
to necessitate the dismissal of an appeal, whioh 
is presented with a oopy of the original deoree : 
Oase law discussed. [P 78 0 1, 2] 

r (b) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 2 (a) — Followers of Baba Ram Rai are not 
Sikhs. 

There is an essential difference both in belief and 
in practice between the Bikhs as defined in the 
Sikh Gurdwaras Aot and the followers of Baba 
Ram Rai. Baba Ram Rai never became a follower 
of the 8th, 9th or the 10th Guru ; on the other 
hand, he was their rival and established an insti- 
tution of his own at Dehra Dun ; neither he nor his 
followers therefore can be styled as the followers 
of the 10 Gurus, or believers in the 10 Gurus. 

[P 79 C 2 ; P 80 0 1] 

Badri Das, Manohar Lal Mehra, Kartar 
Singh, Amar Nath Grover and Harnam 
Singh — for Appellant . 

Achhru Ram, Jagan Nath Aggarwal, 
Bhagat Singh, Kahan Chand and R. P, 
Khosla — jor Respondents . 

Jai Lal J. — On a petition being made by 
the prescribed number of persons under 
S. 7, Sikh Gurdwaras Aot, 1925, olaiming 
that an institution known as ' Gurdwara 
Chobacha Guru Ram Rai ’ situated within 
the limits of Moghalpura, Lahore, be 
deolared to be a Sikh Gurdwara, the Looal 
Government issued the usual notification 
tinder that seotion, whereupon the respon. 
dent Baohan Das olaiming to be the Mahant 
of the alleged Gurdwara made an appli. 
cation under S. 8 of the Aot praying that 


the institution be not deolared to be a Sikh 
Gurdwara. This petition was opposed by 
the appellants, who are some of the appli- 
cants under 8. 7 of the Aot, and who style 
themselves as the Looal Committee of the 
Gurdwaras at Lahore. The remaining res- 
pondents before us are some of the wor- 
shippers of the shrine. It may be noted at 
this stage that from the commencement of 
the proceedings the Shromani Gurdwara 
Parbhandak Committee deolined to be a 
party to the proceedings before the Sikh 
Gurdwaras -Tribunal. The case was conse- 
quently heard by the Gurdwaras Tribunal 
and the learned President and one of the 
Members, Rai Bahadur Dwarka Parshad, 
were of opinion that the institution was 
not a Sikh Gurdwara and should not there- 
fore be deolared as suoh. The other mem- 
ber, Sardar Man Singh, however, differed 
from this view and recorded a separate 
dissenting judgment holding that the insti- 
tution was a Sikh Gurdwara and should 
be deolared as suob, but the opinion of the 
majority of the members of the Tribunal 
prevailed and consequently the petition 
presented under S. 8, Sikh Gurdwaras Aot, 
was granted with costs and the institution 
deolared not to be a Sikh Gurdwara. The 
Looal Committee of the Gurdwaras at 
Lahore have preferred this appeal. 

At the commencement of the hearing of 
the appeal, a preliminary objection was 
taken by Mr. Achhru Ram, Advocate, on 
behalf of the respondents that this appeal 
is incompetent and should not therefore 
be entertained. It appears that in conse- 
quence of the judgment of the majority of 
the members of the Tribunal, a deoree sheet 
was prepared in whioh the judgment of the 
Tribunal was incorporated, but in the 
memorandum of costs the amount payable 
by the appellants to the respondent on 
account of subsistence for witnesses was 
mentioned to be Rs. 1,095-4-0. An appli- 
cation was then made on behalf of the 
appellants on 1st November 1935 objecting 
to this amount. This application was 
under O. 47, R. 1, Civil P. 0., for review of 
the judgment of the Tribunal as well as the 
deoree dated 23rd September 1935. The 
application was granted on 20th Deoember 
1935, the Gurdwaras Tribunal having held 
that the amount payable by the appellants 
as subsistence for witnesses was Rs. 731 
and that the deoree should be amended 
accordingly. This order is signed by the 
three members of the Tribunal and was 
given effeot to on the same day by means 
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of a correction of the original deoree sheet 
in which the amount originally mentioned 
was reduced and the alteration initialled 
by the Clerk of Court of the Tribunal but 
not by any of the three members thereof. 
In the meantime the present appeal had 
been presented on 18th December 1935, 
that is to say two dayB before the order 
accepting the application of the appellants 
and altering the amount of costs as men. 
tioned in the decree. With the memoran- 
dum of appeal a copy of the deoree sheet as 
originally framed was filed and no attempt 
was, up to the hearing of the appeal, made 
to file a copy of the deoree sheet as 
amended in pursuance of the order of the 
Tribunal. The learned counsel for the 
respondents oontends that the decree sheet 
having been amended, no appeal is compe- 
tent against the deoree as originally framed 
which has now oeased to exist, and as the 
amendment was made on an application 
made by the appellants, they have no 
reasonable exouse for the omission, and are 
not therefore entitled to any extension of 
time. 


A number of oases have been oited in 
Bupport of this preliminary objection in 
whioh it has been laid down that where a 
deoree has been amended, an appeal can 
be preferred only against the amended 
decree and not against the original decree. 
Under O. 41, R. 1, it is imperative that 
the memorandum of appeal should be 
accompanied by a copy of the deoree 
appealed from and no discretion is given 
to the Court to dispense with the filing of 
such a copy. In 140 P R 1919 1 it was 
held that where a deoree passed on 18th 
January 1916 had been set aside on 6th 
May 1916 on an application made by one 
of the parties, who was a respondent 
before the Chief Court, an appeal filed on 
6th Maroh 1915 against the original deoree 
was not competent and must be dismissed. 
It appears however that in that case the 
original deoree had been set aside by the 
order of 6th May 1916 on an application 
for review and a further inquiry had been 
or ered by the Court, therefore no deoree 
existed on 6th May 1915. The learned 

oftQ fi 3 68 28 AU 2402 *nd 34 All 

J. ihe head-note of the former is : 


l. Baebwhar Nath v. Ram Ktshen Das, A I 
1 JiO Lah 333=64 I C 966=140 P R 1919. 

■ K a :s=;^ L A w Nf 6 ' 5 ° Praaad - U906) 28 • 

8. Birgbasl Lai v. 8aliq Ram, (1912) 84 All 2 
= 14 I 0 472=9 A L J 183. 


Where an application for review of judgment is 
granted, the result is a new deoree superseding the 
original deoree, and not merely some amendment 
thereof. An appeal was filed pending an applica- 
tion for review of judgment in the Court below ; 
the review was granted, and an order passed 
which purported merely to amend the decree then 
under appeal : Held that the order of review 
superseded the original decree ; the decree under 
appeal had ceased to exist and the appeal could 
not be heard. 


From the body of the judgment it 
appears that the application was for 
review of judgment and the decree was 
modified in important particulars and a 
new decree passed ; and it was held that 
the order passed on review amounted to a 
new deoree, superseding the old decree, 
and therefore the deoree against whioh 
the appeal had been preferred did not 
exist and the appeal could not be heard. 
The same view was expressed in the 
seoond Allahabad judgment relied upon by 
the learned Judges of the Chief Court. In 
that oase also, it was the judgment which 
had been reviewed by the trial Court and 
consequently it was held that the order of 
review superseded the original deoree 
which had ceased to exist. AIR 1918 
Cal 530 4 only indireotly supports the con- 
tention of the respondents. In that oase, 
after the appeal had been preferred, the 
deoree was amended. But an application 
made to the High Court to attaoh to 
the memorandum of appeal a oopy of the 
deoree as amended was granted and the 
appeal was heard on the merits. It was 
observed that from the moment the 
application to attaoh a copy of the amend- 
ed deoree to the memorandum of appeal 
was granted, the appeal became an appeal 
against the amended decree. In AIR 
1931 Cal 323 6 it was held that : 

If a deoree is modified in review, to however 
slight an extent it may be, the modified deoree is 
the final decree for the purposes of an appeal and 
the faot that no deoree is drawn up or that a 
decree was drawn up to the extent of the modi- 
fication does not afleot the question. Consequently 
an appeal against a decree anterior to review filed 
pending the review, without any appeal from the 
amended deoree, is not competent. 

This oase fully supports fche contention 
ol the respondents. 6 Cal 22° only in 
directly supports the respondents’ oonten! 
tion, beoause in that case the objection of 


Prosad Singh, A I R 1918 Cal 630=43 I G 
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the respondent was that the appeal pre- 
ferred within the prescribed time from 
the date of the amendment of the decree, 
but after the expiry of the prescribed time 
from the passing of the original deoree, 
was barred by time. This objection was 
repelled by the High Court. Ratio deci- 
dendi in this oase supports the respon- 
dents. In A I B 1931 Cal 578, 7 it was 
held that if a decree is amended either by 
way of review or under S. 206, that is, 
S. 152 of the present Code, the decree to 
be appealed against is the amended deoree 
and not the original decree. But in that 
particular case, the learned Judges held 
that the case was a fit odo for extension 
of time under S. 5, Limitation Act. On 
behalf of the appellants reliance was 
placed on A I R 1926 Cal 1166 8 where it 
was held that : 

Where, after the appeal is filed, a few words are 
added to a decree appealed from by the Court 
passing the deoree in order to make it dear, the 
addition does not render the appeal inoompetent 
in the absence of a oopy of the deoree after the 
addition. 

This judgment does not in my opinion 
materially affect the question before us. 
An examination of the case-law on the 
subject as enumerated above shows that 
there oan be no manner of doubt that 
where an application for review of judg- 
ment is granted and the deoree is conse- 
quently amended, no appeal is competent 
against the original deoree as that 
deoree must be deemed to have been 
superseded and therefore non- existent. 
But it is a question whether in oases where 
no question of review or any amendment 
in the original judgment has been raised 
by either of the parties and there is a 
mistake in the deoree either due to a 
miscalculation of the amount or due to its 
not conforming to the judgment and the 
deoree is subsequently altered so as to 
bring it in conformity with the judgment, 
the same rule applies. Two of the Calcutta 
oases seem to hold that it would. Speaking 
for myself, I feel hesitation in adopting the 
view taken by the learned Judges that an 
amendment in the deoree, apart from the 
review of the judgment, to however slight 
an extent, and even a correction of a 
mistake under S. 152, Civil P. C., in the 
Ideoree, have the effect of superseding the 

7. Soudamini Dael ▼. Nabalak Mia Bhuiya* 
AIR 1981 Cal 678=133 I 0 671=86 OWN 
S61. 

8. Birendra Nath Bay v. Satis Chandra, AIR 

1926 Cal 1166=97 I 0 1008=44 0 L J 121. 


original deoree so as to necessitate the 
dismissal of an appeal, which was pre- 
sented with a oopy of the original deoree. 
I need not however pursue this matter 
further beoause in my opinion even if it be 
held that the appeal should have been 
against the amended deoree, as in the 
present case the memorandum of appeal 
was aooompanied by the deoree as it 
existed on the date of the presentation of 
the appeal and the alteration is only on 
the question of calculation of costs and no 
fresh deoree sheet has been prepared, but 
an alteration has been made in the original 
decree in the amount of costs which is not 
signed by any of the members of the 
Tribunal, this is a fit oase in which the 
appellants should be permitted to file a 
oopy of the deoree sheet as amended, pro- 
vided they pay Rs. 50 as costs of this 
hearing to the respondents. A oopy of the 
amended deoree has been filed in Court 
and Rs. 50 have been paid to the respon- 
dents in pursuance of an order passed by 
us at the hearing of the appeal, and conse- 
quently we have heard the appeal on the 
merits. 

There is not muoh doubt as to the 
history of the institution in dispute; it is 
called ‘Chobacha Guru Ram Rai.’ There 
is no evidence that the word ‘Gurdwara’ 
is affixed to it. 'Chobacha’ means a pool 
of water or a small tank of water. Baba 
Ram Rai was the eldest son of the 7th 
Guru, Guru Har Rai. Owing to his con- 
duct at the Court of Emperor Aurangzeb, 
where he had been deputed by his father, 
in returning a prevarioatory reply to a 
question of the Emperor relating to the 
observations of Guru Nanak about tho 
Muslims, Baba Ram Rai was considered 
by his father to have fallen from the- 
standard of veracity and oonduot expeoted 
from a Guru, and was consequently ba- 
nished by him. He was not allowed to go 
in his presence and was ordered to proceed 
in the direction in which he was facing; 
when the orders were communicated to 
him, he happened to be facing toward* 
Lahore and consequently he came to 
Lahore. It was not apparently known to 
the followers of the Guru in Lahore that 
Baba Ram Rai had been banished by the 
Guru and consequently they misunderstood 
the injunction of the Guru not to give him 
kauri or paisa and presented him with 
silver and gold. Baba Ram Rai estab- 
lished his quarters near the shrine of Pir 
Mianmir in the vioinity of Lahore. But 
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it is said that he had difficulty about water 
beoause the Muslims used to pollute the 
existing sources of water by throwing 
bones in the same. Consequently, he dug 
a small tank with his own hands and at a 
comparatively short distance from the 
surface of the ground water was obtained. 
This is called the *Chobacha Sahib.’ Baba 
Bam Bai was able to obtain water from 
this pool for a year or so after whioh it is 
said to have dried up. It used to be 
covered up during the night, and appar. 
enfcly guarded, in order to save it from 
pollution by the Muslims when its water 
was required for drinking. When subse- 
quently Baba Bam Bai left Lahore and 
went to reside in Dehra Dun where his 
principal shrine now exists, he left the 
place near Mianmir in charge of his dis- 
ciple Shah Ji. When the pool dried up, it 
used to be filled with water brought from 
other sources and this is apparently done 
up to this time. 

On behalf of the appellants it is further 
contended — and on this point there is con- 
troversy between the two parties — that 
the tank was dug up by Baba Bam Bai 
with a ohhuri whioh was given to him by 
Pir Mianmir and that thischhuri originally 
belonged to Guru Nanak and was in the 
custody of the Pir. It is also contended — 
and again this contention is controverted 
by the respondents — that the particular 
spot was seleoted by Baba Bam Bai for 
the tank and for his residence beoause 
Guru Nanak had previously stayed at the 
Bame spot. Historically both these inci- 
dents do not appear to be correct. But if 
it is established that this is the belief of 
the followers of Baba Bam Bai, or the 
worshippers of the shrine, then it would 
be an important tradition connected with 
the life of Guru Nanak; and if it further 
bo established that the place is worshipped 
on aooount of these two incidents on whioh 
there is a controversy, then, whether the 
incidents are historically oorreot or not, 
the place would be an object of respect and 
worship on aooount of the tradition. To 

this aspeot of the case I will advert 
hereafter. 

There has been a considerable con- 
troversy before ns whether Baba Bam 
Rai was a Sikh and whether his followers 
oan be oalled Sikhs. We are not however 
direotly concerned with this question, 
because we have to deal with the defini- 
nltion of the term "Sikh” as contained in 


the Sikh Gurdwaras Act. In the popular 
sense, probably people would call Baba 
Ram Rai to be a Sikh and also his fol- 
lowers, but, as I will show presently, there 
is an essential difference both in belief 
and in praotioe between the Sikhs as 
defined in the Sikh Gurdwaras Aotandthe 
followers of Baba Ram Rai. I have 
already stated that Baba Ram Rai was 
banished by his father, the 7th Guru, 
and the latter was succeeded by his second 
son who beoame the 8th Guru. Now, it 
is beyond controversy that Baba Ram Rai 
throughout aspired to tbe gaddi of his 
father and was a rival of the 8th and 
the 9th Gurus. De never accepted their 
lead; on the other hand, he established 
himself in Dehra Dun where he had his 
own followers and supporters: not only 
that, he even intrigued against the 9th 
Guru and attempted to have him violently 
removed. There wss, it appears, an inter- 
view between him and the 10th Guru, 
Guru Gobind Singh, on the river Jumna 
and apparently they parted as friends. 
But it does not follow, and it is not a faot, 
that Baba Ram Rai accepted Guru Gobind 
Singh as the Guru. The faot that Guru 
Gobind Singh admired him and oalled him 
a saoha Guru and his followers as bad 
people only shows that Guru Gobind Singh 
liked his kiusmen personally and subse- 
quently protected his widows from the 
tyranny of the Masands, that is to say 
collectors of dues on behalf of Baba Ram 
Rai. But the faot remains, and there is 
ample authority on this matter, that Guru 
Gobind Singh subsequent to the death of 
Baba Ram Rai prohibited his followers 
from having any marital or sooial con- 
nexion with the followers of Baba Ram 
Rai. This injunction is an essential creed 
of the Sikhs and cannot be ignored in 
deciding the matter before us. 

A "Sikh”, according to the Sikh Gurd- 
waras Aot, means a person who professes 
the Sikh religion and if any question 
arises as to whether any person is or is 
not a 8ikb, he shall be deemed respec- 
tively to be or not to be a Sikh according 
as he makes or refuses to make in suoh 
manner as the Looal Government may 
prescribe the following declaration: "I 
solemnly affirm that I am a Sikh, that I 
belive in the Guru Granth Sahib, that I 
believe in the Ten Gurus, and that I have 
no other religion”. Now I have shown 
that Baba Bam Bai never beoame a fol- 
lower of the 8th, 9th or 10th Guru; on 
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'the other hand he was their rival and 
established an institution of his own at 
Dehra Dun; neither he nor his followers 
therefore can be styled as the followers of 
the 10 Gurus, or believers in the 10 
Gurus. Some evidence was led in this 
oase to show that the followers of Baba 
Ram Rai do not believe in the Granth 
Sahib. It is not necessary to give any 
finding on this question. The evidenco is 
interested on both sides and unsatisfactory 
both on this question and on other ques- 
tions involved. But it is not unlikely that 
they do not believe in the Granth Sabib 
us it now exists. The Granth Sahib, as it 
existed before Baba Ram Rai was 
banished by his father, has been added to 
by the succeeding Gurus to whom he owed 
no allegiance and it may be that for that 
reason the Ram Rayias do not believe in 
the Granth Sahib. 

One of the questions however that we 
have to determine in this case is whether 
the Granth Sahib is the object of worship 
predominantly by the Sikhs in the insti- 
tution in question and has been before tho 
presentation of the application. I have no 
hesitation in agreeing with the learned 
President and Rai Bahadur Dwarka Par- 
shad that it has not been established that 
the Granth Sahib is predominantly the 
object of worship in this institution. There 
is evidenoe on the record from which it 
appears that when some quarters were 
built near the Chobacha Sahib, a room 
was converted into a Gurdwara for the 
worship of the Granth Sahib and that 
other Gurdwaras for the same purpose 
exist in the vicinity of the institution. It 
also appears that the followers of Baba 
Ram Rai shave their heads and smoke and 
this institution is used for the oeremony 
of shaving the heads, a praotioe which is 
striotly prohibited in the oase of Sikhs as 
that term is now understood. There is 
also evidence that there is an idol of Baba 
Siri Chand kept in the institution and 
worshipped. If the Granth Sahib is read 
at all in the institution, it is not by way of 
public worship but as private study by 
the Mahant. 

The plaoe in my opinion has been 
rightly held by the majority of the mem- 
bers of the Tribunal to be intended and to 
boused primarily for worship of the Oho- 
baoha 8ahib, that is to say, the tank which 
was dug with his own hands by Baba Ram 
Bai, the founder of the soot. None of the 


5 olauses of S. 16 applies to the faofcs of 
this oase. It was not established by or in 
the memory of any of the 10 Gurus or in 
commemoration of the life of any of the 
10 Gurus, nor was it used before or at the 
time of the presentation of the petition 
for public worship by the Sikhs. It was, 
on the other hand, established by Baba 
Ram Rai iu order to procure water from 
the tank and not in commemoration of the 
alleged visit of Guru Nanak to this plaoe 
and, as I have already stated, it was not 
U3ed for publio worship by the Sikhs. 
Cl. (i) has therefore no application to the 
case. Similarly Cl. (ii) does not apply 
beoause it is not used for publio worship 
predominantly by the Sikhs and further 
any worship that takes place is not owing 
to the alleged traditions mentioned above 
connected with Guru Nanak, even if we 
assume that the existence of that tradition 
has been proved. This disposes of Cl. (ii) 
of S. 16. Cl (iii) would apply if the insti- 
tution had been established for use by 
Sikhs for the purposes of publio worship 
and had been used for such worship by 
the Sikhs. This matter also has been dis- 
posed of by the discussion under the pre- 
vious clauses. Cls. (iv) and (v) also do 
not apply beoause the place has not been 
used for publio worship by the Sikhs. The 
main ground therefore on whioh the 
appeal must fail is that it has not been 
established that the institution in question 
has been used by the Sikhs for publio wor. 
ship. Agreeing therefore with the majo- 
rity of the members of the Gurdwaras 
Tribunal, I would dismiss this appeal with 
costs. 

Coldstream J. — I agree. 

S.O./d.s. Appeal dismissed . 
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Peoples Bank of Northern India, Ltd. 

— Plaintiff — Petitioner . 

y. 

Kanaya Lal and others — Defendants 

— Respondents. 

Civil Revn. No. 156 of 1937, Deoided on 
lth May 1937, from order of Sub Judge, 
first Class, Lahore, D /- 18th February 
.937. 

Revision — Competency — No revision He* 
rom order of Court calling upon plaintiff to 
sake good deficiency in court-fee* either 
inder Civil P. C., S. 115 or Government of 
ndia Act (1935), S. 224. 
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1938 Ambit Lad v. Phool 

Where the trial Court requires the plaintiff to 
make good the deficiency in coart fees, no revision 
ties against each order either under B. 115, Civil 
P. 0., as, on rejection of the plaint on non-oom- 
pliance with each order, an appeal lies or under 
B 224, Government of India Act 1935, as the 
High Court cannot Interfere with the judicial 
order in the exeroise of its administrative func- 
tions under that eection ‘.AIR 1924 Lah 425 
<F 8); A I R 1936 Oudh 22 (F B) and AIR 
1934 AU 620 ( F B), Rel. on. [P 81 C 1] 

D. C. Ralli — for Petitioner. 

Kisbori Lal and P. A. Bharadwaj — 

for Respondents. 

Order — This is a petition for revision 
■of the order of the Subordinate Judge, 1st 
Class, Lahore, holding that the plaint in 
this case was not properly stamped and 
requiring the plaintiff to make up the 
court- fees. 

A preliminary objeotion is raised that 
no revision lies, the order in question 
being an interlocutory one. lieliance is 
plaoed on 5 Lah 288 1 ; A I R 1936 
Oudh 22 a and A I R 1934 All 620.* The 
learned counsel for the petitioner requests 
that the order may be revised under 
S. 107, Government of India Act. In the 
first place the petitioner is not without a 
remedy in this case, as he can appeal from 
the order rejeotiug the plaint if he does 
not pay the oourt fees. I am also doubt, 
ful if 8 . 107, Government of India Act, 
can be held to be properly applicable to a 
case of this typo and it is significant that 
in the recently enacted Government of 
India Act of 1935, it is made dear that 
the High Ccurt cannot interfere with 
judicial orders io the exercise of its adminis- 
trative functions under 8 . 224 which cor- 
^responds to the old 8 . 107, old Government 
of India Act of 1919. I uphold the prelimi. 
nary objection and dismiss the petition, 
but in view of all the circumstances 
I leave the parties to bear their ooste. 

K.U./ a L. Petition dismissed. 

1. Lalchtod M*dr*1 Sen ▼. Beharllal Mehr 
Chand, A I H 1924 Lah 426 = 84 I C 269=6 
Lah 188 (F B). 

2. Paraintih v. Kan Bahadur. A I R 1936 Oudh 

92 — laR I 0 949=11 Luck 659 = 1936 OWN 
' 1 68 ( F B). 

°° T K,rp * B * m B fo ' here, A I R 
1914 a U 620=149 I C 1183=1934 A L J 381 
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Bhide J. 

Amrit Lal and others — Plaintiffs — 

Appellants. 

v. 

Phool Chand and others — Defendants 

— Respondents. 

First Appeal No. 34 of 1937, Deoided 
on 17th May 1937. 

Limitation Act (1908), S. 5 — Mistake of 
pieader — Mistaken advice of counsel is not 
sufficient to justify extension unless advice 
is given in good faith- Held on facts that 
counsel did not act in good faith and no 
extension could be granted under S 5. 

A mistaken advice of oounsel ie not sufficient to 
justify exteDeion of time being granted under 8. 6 
unless the advice was given in good faith that is, 
with due care and attention. (P 82 0 1] 

In a case the valuo of the subject matter of the 
suit clearly showed that an appeal lay to the 
High Court aod Dot to the DUtriot Judge but an 
appeal was preferred to the Distrlot Judge, under 
the advice of a oounsel The appeal was once dis- 
missed for default and even though an objeotion 
was raised by opposite party at the timo of the 
restoration that no appeal lay to the District 
Judge, the counsel did not oaro to examine the 
question but persisted in oontinuiDg it. The 
appeal was then presented to the High Court but 
was then time-barred No reasonable explana- 
tion was given by the oounsel as to why he 
thought that tho appeal lay to the District Judge: 

Held that the couDfel had not acted in good 
faith and no extension could bo granted under 
8. 5 : 118 P It 1908 ’.AIR 1918 Lah 67 and 
AIR 1933 Lah 568, Rel. on. [P 82 O 2] 

A. R. Aggarwal for J. N. Aggarwal and 
J. N. Aggarwal — for Appellants. 

Pt. Nanak Chand and P. N. Bhardwaj 
— for Respondents. 

Judgment. — This is an appeal from the 
order of the Subordinate Judge, First 
Claes, Uissar, dismissing an application 
for filing an award under paras. 17 and 20 
of Sob. 2, Civil P. C. The decision of the 
learned Subordinate Judge is dated 28th 
August 1935, while the appeal was present- 
ed to this Court on 18th February 1937. A 
preliminary objeotion was raised that the 
appeal was barred by time. The learned 
oounsel for the appellants urged that 
extension of time should be granted under 
8. 5, Limitation Aot, as the appellants 
had presented an appeal in the first 
instance to the Distriot Judge, Hissar, 
under advice given by a local pleader. 
Tho learned oounsel for the respondent 
contended in reply that the advice given 
by oounsel in the oiroumstances of the 
present case could not be considered to 
have been given bona fide, that is, with 


1 
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due oare and attention, and did not, there- 
fore, constitute sufficient justification for 
granting an extension of time under S. 5, 
Limitation Act. The learned counsel for 
the appellants urged that it was the bona 
tides of the appellants and not that of the 
counsel which was to be considered. In 
support of this contention, he relied 
mainly on 43 Bom 376, 1 45 Cal 94 2 and 
14 Lah 206 . 3 None of theBe rulings, 
however, appears to me to go to the length 
of saying that mistaken advice of counsel 
even if it is not given in good faith, that 
is, with due oare and attention, is suffi- 
cient to allow extension of time. In 43 
Bom 376 1 there is only a brief remark to 
the effeot that the defendants were not 
preoluded from showing that it was due to 
their relianoe on the evidence of the coun- 
sel that they had not presented their 
appeal to the Courb of the Distriot Judge 
within the prescribed period of limitation. 
45 Cal 94 a , another ruling of their Lord- 
ships of the Privy Council, was referred to, 
but in that ruling the question whether 
counsel had acted in good faith in present- 
ing an application for review was con- . 
sidered. In 14 Lab 206, 3 the learned 
JudgeB were apparently of opinion that 
the leading counsel at Mianwali had aoted 
in good faith in giving his advice on the 
strength of certain rulings of the Allaha. 
bad High Courb. These oases thus appear 
to have been decided on their own faots 
and do nob lay down any general proposi- 
tion that advioe of counsel is in itself suffi- 
cient to justify extension of time being 
granted to an appellant who has aoted on 
that advioe, even if that advioe were 
given without due oare and attention. 

The view appears to have been consis- 
tently taken in this High Court as well as 
the Punjab Chief Court that mistaken 
advioe of counsel is not sufficient to justify 
extension of time being granted under 
8. 6, Limitation Aob, unless the advice was 
given in ‘good faith’, that is with due oare 
and attention. I need only refer in this 
respect to 118 P B 1908, 4 AIR 1918 Lah 

1. Snnderbai v. Oolleotor of Belgaum, AIR 
1918 P C 186=62 I 0 897=46 I A 16=43 

Bom 876 (P 0). 

3. Brij Indar Singh v. Kansbi Ram, AIR 1917 
P 0 166=42 I 0 48=44 I A 218=104 P R 
1917=46 Cal 94 (P O). 

8. Ghulam Muhammad v. Usman, AIR 1983 

: Lah 641=149 I O 968=14 Lah 206=84 

i ' P L R 684. 

.4. Bant Singh v. Qalm, (1S08) 118 P R 1908, 


67 5 and AIR 1933 Lah 568. 0 In the 
present instance, no attempt was made to- 
show that the learned counsel who advised 
presentation of the appeal to the District' 
Judge had aoted in ‘good faith’. The ques- 
tion of forum of appeal was nob a diffioulk 
one. The subjeob matter of the award was- 
property worth Rs. 9,000 and Rs. 10,000 
had also been fixed by the award as a 
penalty for failure to oomply with certain 
conditions. The appeal thus lay prima 
faoie to the High Court. The learned 
counsel for the appellants who advised 
them to appeal to the Distriot Judge ha& 
not given any reasonable explanation in 
his affidavit as to why he considered tbak 
the appeal lay to the Dietrich Judge and. 
not to the High Court. The natural infer, 
ence therefore is that he did nob trouble to 
examine the question with any oare. Ik 
appears further that the appeal to the 
learned Distriot Judge was onoe dismissed 
in default and the respondents pointed out 
in their application opposing the restore- 
tion of the appeal that no appeal lay to* 
the Distriot Judge. In spite of this the 
appellants persisted in proceeding with 
the application for restoration of their 
appeal before the Distriot Judge. The 
learned counsel for the appellants appar- 
ently did not even then take the trouble 
of examining the question whether an. 
appeal lay to the Distriot Judge. In view 
of all the circumstances, it seems to me 
impossible to hold that the learned coun- 
sel on whose advice the appellants pre- 
sented their appeal to the District Judge, 
Hissar, in the first instance, had aoted in 
good faith. I therefore uphold the pre- 
liminary objection and dismiss this appeal 
with oosts. 

S.O./r.k# Appeal dismissed . 

6. Resal SiDgh v. Shadi, AIR 1918 Lah 67=43 
I O 817=96 P R 1917 = 13 P L R 1918. 

6, Uttam Ohand v. Viahan Das Bhagwan Das, 
AIR 1933 Lah 668=144 I 0 627. 
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Bhide J. 

Ujagar Singh and another — Plaintiff* 

v. 

Oora and others — Defendants. 

Civil Refs. Nos. 16 and 17 of 1937, 
Decided on 29th September 1937, made 
by Commissioner, Lahore Division, D/- 
10th May 1937. 
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Lahore Municipality 

Punjab Tenancy Act (16 of 1887), S«. 45, 
50 and 50*A-Tenant ejected under S. 45- 
Suit by him for possession on ground of title 
by adverse possession is cognizable by Revenue 
Court and not by Civil Court. 

Seotion 50 or 8. 50-A does not restriot the 
grounds on which the liability to ejectment may 
be contested. Where therefore a tenant ejeoted 
under 8. 45 institutes a suit for possession on the 
ground that he had acquired title by adverse pos- 
session, such suit Is cognizable by a Revenue 
Court and not by a Civil Court ’.AIR 1935 Lah 
719, Rel. on. [P 83 0 1] 

Ganesh Datta — for Plaintiffs. 

Order. — The faota giving rise to Civil 
References Nos. 16 and 17 of 1937 are 
similar. The suits in question were insti- 
tuted by persons who were ejeoted under 
6. 45 of Punjab Tenanoy Act, to recover 
possession of the land on the ground that 
they had acquired title by adverse posses- 
sion over 12 years. The learned Subordi- 
nate Judge in whose Court the suits were 
first instituted held that the suits fell 
under 8. 50, Punjab Tenanoy Aot, and were 
triable by a Revenue Court. But the 
Assistant Collector, to whose Court the 
suits were then taken, took a contrary 
view and held that the suits were triable 
by a Civil Court, as the plaintiffs based 
their olaim on title by adverse possession. 
A reference has therefore been made to 
this Court under 8. 99, Punjab Tenanoy 
Aot, for decision of the question of juris- 
diction. 

The learned Assistant Colleotor has 
relied on A I R 1927 Lah 35 1 in support 
of his view, but in that case the suit was 
held to be cognizable by a Revenue Court 
and the case does not appear to support 
his view. In view of the provisions of 8s. 50 
and 60- A, Punjab Tenanoy Act, the present 
suits appear to be dearly oognizable by a 
Revenue Court and not by a Civil Court. 
8. 60 or 8. 50- A does not restriot the grounds 
on whioh liability to ejectment may be 
oontested. A similar view has been taken 
in A I R 1935 Lah 7 19, 2 the facts of which 
were analogous. I accordingly direct the 
suits to be tried by the Assistant Colleotor. 
Reoords to be returned. 

S.O./r.K, Reference answered. 

U ^“ rl v - Nazl * Khan, AIR 1927 Lah 

36=98 I O 876. 

2. Mehar Khan v At to Muhammad Bhah, AIR 
87P lTr 607 =1B6 1 ° 692=16 Lah 1086 = 


y. SlRAJ Din (Bhide J .) 

A. I. R. 1938 Lahore 83 

Bhide J. 

Administrator , Lahore Municipality — 

Defendant — Petitioner, 
v. 

Siraj Din — Plaintiff — Respondent. 

Civil Revn. Petn. No. 222 of 1937, De- 
oided on 11th June 1937, from order of 
Small Cause Court Judge, Lahore, D/- 
11th January 1937. 

Decree — Validity of — Suit against Munici- 
pality-Municipality «uper«eded by Govern- 
ment and administrator appointed before 
passing of decree — Administrator not brought 
on record — Decree passed against Munici- 
pality is nullity and cannot be executed against 
any property in hands of administrator. 

A suit was brought against a Municipality to 
reoover certain amount. Before tho deoreo was 
passed tho Municipality was superseded by tho 
Government and an administrator was appointed. 
Neither tho administrator nor any other legal 
representative of tho Municipality was brought on 
record. A decree was subsequently passed and tho 
deorec-holdor tried to ezeoute it against the pro- 
perty in the hands of tho administrator. Adminis- 
trator raised an objeotion : 

Held that tho deoree was a nullity as the legal 
representative of tho Municipality was not brought 
on record and oould not be exeouted against any 
property in the hands of the administrator : A I R 
1930 Cal 368, Disting. [P 84 O I] 

8. C. Chatterji — for Petitioner . 

B. C. Verma — for Respondent. 

Order. — The respondent Siraj Din in- 
stituted a suit for reoovery of Rs. 266 
against the Munioipal Committee of Lahore 
and obtained a deoree on 4th November 
1936. Before the date of the deoree, how- 
ever, the Munioipal Committee was super- 
seded by the Looal Government under 
8. 238, Punjab Munioipal Aot, and an 
administrator was appointed to carry on 
the duties of the Committee. The plaintiff 
took no steps to bring the administrator or 
any other person as the legal representa- 
tive of the Munioipal Committee on the 
record before the deoree was passed. When 
the deoree was sought to be exeouted 
against the property in the hands of the 
administrator, he raised an objeotion that 
the deoree was a nullity. The learned 
Judge of the Court below has disallowed 
this objeotion and has ordered the exeou- 
tion proceedings to continue. The adminis- 
trator has preferred a petition for revision 
of this order. 

The faot that the plaintiff had taken no 
steps to bring any legal representative of 
the Munioipal Committee on the record 


after the supersession of the Committee is 
not disputed. The learned oounsel for the 
plain tiff -respondent, however, oontends 
that under O. 22, R. 10, Civil P. C., it was 
discretionary with the plaintiff to bring 
the legal representative of the defendant 
on the record and his failure to do so does 
not render the deoree a nullity. The 
learned counsel referred to A I R 1930 Cal 
388, 1 in which it was remarked that no 
duty was cast upon the plaintiff to bring 
an assignee or trustee on the reoord and 
that it was discretionary with the Court 
to allow such an application. But the faota 
of that case were different.^ One of the 
defendants had beoome an insolvent and 
the case could proceed against the other. 
The learned Judges, however, were careful 
to point out in the latter portion of the 
judgment that if the absence of the legal 
representative of the insolvent defendant 
vitiated the constitution of the suit, the 
plaintiff would have to take the risk of it. 
In the present instanoe as there was only 
one defendant and as the plaintiff did not 
take steps to bring any legal representa- 
tive of the defendant on the record, it 
seems to my mind clear that the deoree 
must be looked upon as a nullity. It 
follows that it cannot be exeouted against 
any property in the hands of the petitioner. 

I accept the petition for revision and 
setting aside the order of the learned Judge 
of the Small Cause Court, disallow the 
application of the plaintiff for execution of 
the deoree. In the peouliar oiroumstanoes 
of the case, I leave the parties to bear 
their costs throughout. 

S.O./R.K. Petition allowed, 

1. Prinoe Viotor N. Narayan v. Bhairabendra 
Narayan Deb, AIR 1990 Oal 388=125 I 0 
861=34 0 W N 63. 


A. I. R. 1938 Lahore 84 ♦ 

Coldstream J. 

Mt, Nazir Begam — Appellant. 

v. 

Ghulam Qadir Khan and others — 

Respondents. 

First Appeal No. 122 of 1937, Decided 
on 8th July 1937, from order of Guardian 
Judge, Multan, D /- 5th May 1937. 

Guardian! and Ward* Act (1890), S». 25, 
4(5)(b)(ii), 12— Application by mother for 
appointment as guardian of her minor 
daughter, who left jurisdiction of Court only 
few weeks before application, granted on 


after for custody of child to same Court — 
Court held could not entertain application as 
minor for the time being did not reside within 
jurisdiction — S. 12 held had no application. 

Where the mother’s application of 14th May 
1936 for being appointed guardian of her minor 
daughter, who was removed from the Court's 
jurisdiction only a few weeks before the applioa* 
tion, was granted on 7th January 1937 on the 
ground that the ohild ordinarily resided in the 
Court’s jurisdiction and on 2nd February 1937 
the mother applied to the same Court for the ous* 
tody of her daughter : 

Held that minor was not for the time being 
residing within the jurisdiction of the Court and 
henoe the application oould not be granted : 
AIR 1929 Rang 129, Rel. on ; AIR 1936 All 
267, Ref. (P 84 C 2] 

Held also that S. 12 was not applicable, as it 
applied to proceedings before the appointment of a 
guardian : A I R 1929 Lah 487 , Rel. on. 

[P 86 0 1] 

Muhammad Amin (Sheikh) — 

for Appellant. 

Mehr Chand Mahajan — 

for Respondents. 

Judgment. — The appellant Mt. Nazir 
Begam applied to the Guardian Judge, 
Multan, on 14th May 1935 to be appointed 
guardian of her daughter Fahmida 
Khanam who was born in August 1933. 
The Judge rejeoted her application, one of 
the grounds being that he had no jurisdic- 
tion as the minor did not ordinarily 
reside in Multan District (S. 9 Guardians 
and Wards Act), but had been removed 
from his jurisdiction into Bahawalpur 
State a few weeks before the application 
was made. On appeal to this Court 
Skemp J. holding that as the minor had 
resided with her mother for all her life 
until she was taken to Bahawalpur, she 
‘ordinarily resided’ in the Multan District, 
and the Guardian Judge therefore had 
jurisdiction to entertain the application, 
he appointed the appellant to be guardian 
by his order of 7th January 1937 accept- 
ing the appeal (First Appeal No. 265 of 
1936 1 ). On 2nd February 1937 the appel- 
lant applied to the Guardian Judge for 
custody of her daughter. The Judge has 
refused to entertain it holding that the 
minor was not “for the time being” resid- 
ing within his jurisdiction (S. 4 (5) (b) (ii) 
of the Act). 

The present appeal is by Nazir Begam 
against this order and i t is contended on 

1. Mt. Nazir Begam v. Ghulam Qadir Khan, 
Reported ink I R 1937 Lah 797=1 L R (1937) 
Lah 426=39 P L R 640. 
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ground that minor ordinarily resided within 
jurisdiction — Subsequent application soon 
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her behalf that Cl. 5 (b) (ii) of 8. 4 of the 
Act does nob deprive the Guardian J udge of 
the general jurisdiction conferred on him 
by Cl. 5 (b) (i). He has no authority to 
oite in support of this contention, which 
does not appear to me to have force. Had 
this been the intention of the Act it would 
presumably had been made dear. The 
use of the word 'or' at the end of Cl. 5 (b) 
(i) cannot mean that both the Court des- 
cribed in (i) and the Court described in (ii) 
may exercise jurisdiction, for the word 
occurs again at the end of (ii) and it is 
obvious that where a case has been trans- 
ferred under 8. 4- A, both the original 
Court and the Court to whioh the proceed- 
ings have been transferred cannot have 
jurisdiction to continue the proceedings. 

This view is in accordance with that 
taken by the Rangoon Court in A I R 
1929 Rang 129.* 8. 1 2 is not applicable. 

It applies to proceedings before the 
appointment of a guardian: see 119 IC 
423. 8 It may be that, as held by 
Collister J. in 161 I C 8l6, 4 a ward must 
be deemed to be in the constructive cus- 
tody of his or her guardian from the time 
of the latter’s appointment and a refusal 
to deliver custody of the ward be regarded 
as amounting to a ‘removal’ of the ward 
for the purpose of 8. 25, but this inter- 
pretation of that section does not. remove 
the difficulty presented by 8. 4 (6) (b) (ii). 
It was not suggested apparently in the 
lower Court that Fa h mid a Khanam was 
as a faot ordinarily’ residing for the time 
being in Multan Distriot. It seems that 
she has been in Bahawalpur sinoe April 
1936. I dismiss the appeal but make no 
(order as to costs. 

v B.B./R K. Appeal dismissed . 


8. Ba Thetn Mg. v. Ma Than Kin, AIR 1929 
Rang 129 = 119 I 0 415. 

3. Indar Singh v. Kartar Kaur, AIR 1929 Lah 

487 = 119 I G 423. 

4. Mk. Sheo Kumari v. Mathura Ram, AIR 
1936 All 267=161 I 0 816=1936 A L J 211. 
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DaLIP 8INGH and 8KEMP JJ. 
Gurdwara Dharmsala Doda — 

Appelli 

v. 

Mahant Gobind Dass and others — 

First Appeal No. 191 of 1936, Dec 
on 7th I April 1937. from order of 
Judge, Gurdaepur, D/. 24th June 1936 


Punjab Sikh Gurdwaras Act (8 of 1925), 

S. 25-A — Scope — S. 25- A is only enabling 
section — It does not exclude jurisdiction of 
ordinary Courts — Party declared owner of 
certain property by Tribunal can sue for pos- 
session of such property in ordinary Civil 
Court. 

Section 25-A is an enabling section and not an 
excluding section. It is intended to give the par* 
ties a quicker remedy on a oheap stamp within a 
year of decision, before the Tribunal itself. It 
however does not exclude the jurisdiction of the 
ordinary Courts. The party in whose favour a 
declaration has been made by the Tribunal as to 
the ownership of the property can therefore sue 
for its possession in ordinary Civil Courts. 

[P 85 C 2 ; P 86 0 1] 

Sardar Charan Singh — for Appellants. 

Sardar Bhagat Singh — 

for Eespondents. 

Skemp J. — This appeal is against an 
order of a Subordinate Judge that he had 
not jurisdiction to try a suit. The suit was 
brought by the Gurdwara Doda, a notified 
Sikh Gurdwara, through the President of 
the Committee, for possession of proper- 
ties on the ground that they belonged to 
the Gurdwara and also for a declaration. 
A petition under S. 7, Sikh Gurdwaras Act, 
was made in Ootober 1926 and the list of 
properties attached with this petition in- 
cluded the properties now in dispute. The 
present defendant, Mahant Gobind Dass, 
lodged a petition under S. 10 of the Aob 
olaiming that the properties were his. 
After the Gurdwara had been declared to 
be a Sikh Gurdwara, Mahant Gobind Dass 
withdrew his petition under S. 10 and by 
order of the Tribunal it was dismissed 
with costs on 30th May 1935. On these 
faots the learned 8enior Subordinate Judge 
held that his Court had no jurisdiction to 
try the suit but that it lay only under 
8. 25-A, Sikh Gurdwaras Act, before the 
Sikh Gurdwaras Tribunal. 

In our opinion the Senior Subordinate 
Judge had jurisdiction to try this oase on 
the simple ground that whatever the effect 
otherwise of the proceedings before the 
Tribunal — a point on whioh we express 
no opinion — S. 25-A is an enabling and 
not an excluding section. Before the Act 
was amended by the introduction of that 
section, the praotioe was that the party in 
whose favour the declaration had been 
made by the Tribunal as to the ownership 
of property brought a suit for possession 
before the Civil Court. S. 26-A was in- 
tended to give the parties a quicker remedy 
on a oheap stamp within a period of one 
year before the Tribunal itself. In our 
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(opinion it does not exclude the jurisdiction 
'of the ordinary Courts. This point is suffi- 
cient for the decision of the appeal which 
must be acoepted with costs. The case is 
returned to the Court of the Senior Sub- 
ordinate Judge, Gurdaspur, for procedure 
in accordance with law. The parties have 
been informed that they are to appear in 
the Court of the Senior Subordinate Judge 
on 5th May 1937 for further orders. 

W.d./a.l, Appeal accepted. 
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Coldstream and Din Mohammad JJ. 

Short Lai — Plaintiff — Appellant. 

v. 

Damodar Das and another — 

Defendants — Respondents, 

First Appeal No. 310 of 1936, Deoided 
on 28th April 1937, from decree of Sub- 
Judge, First Class, D/. 11th June.1936. 

Transfer of Property Act (1882), S. 41- 
Scope — S. 41 applies even when person con- 
senting to transfer has no knowledge of his 
title. 

Coneent mentioned in 8. 41 includes a ooneent 
whioh is based on a mistake. Hence 8. 41 applies 
even to a oaae where the person consenting to the 
transfer has no knowledge of his title to the pro- 
perty at the time of giving his oonsent :20 Cal 
296 \ A I R 1922 Nag 79 and AIR 1919 Oudh 
398, Rel. on\ 8 A L J 634, Dissent. [P 87 0 2] 

M. L. Puri and Qabul Chand — 

for Appellant . 

J. G. Sethi and M. L. Sethi — 

for Respondent (No. l). 

Coldstream J. — The property in dispute 
in this case, a shop in Amritsar, was the 
self-acquired property of one Bagh Mai, 
the maternal grandfather of Shori Lai, the 
plaintiff in the suit from whioh the appeal 
arises, and his brother Thakar Das, defen- 
dant 2. Thakar Das who was born about 
1882 was adopted by Bagh Mai in 1888. 
About four years later Shori Lai was born. 
Bagh Mai died in 1904 and his daughter 
Mt. Melo with her sons, Thakar Das and 
Shori Lai lived together in the shop until 
Mt. Melo died in August 1934. On 23rd 
October 1920 Thakar Das mortgaged the 
shop iD favour of Damodar Das for Rupees 
4,000 by deed registered tbe same day. A 
sum of Rs. 3,000 was paid before the Sub- 
Registrar. The deed was witnessed by 
Shori Lai who also identified his brother 
and Damodar Das when the deed was 
registered. Damodar Das let the shop on 
rent to Thakar Das. In August . 1934 


A. I. R. 

Damodar Das obtained a final mortgage 
decree against Thakar Das for sale of the 
house. On 3rd December 1934 Shori Lai 
instituted in the Court of the Subordinate 
Judge, First Class, Amritsar, the suit giving 
rise to this appeal for a declaration that 
half the shop was not liable to sale in 
execution of the decree because it belonged 
to him, his allegation being that on 23rd 
January 1903 Bagh Mai had made a will 
(Ex. P-l) which was registered the same 
day, leaving the whole of his property to 
his two grand-sons in equal shares. Of the 
execution and existence of this will, Shori 
Lai, so he stated, had been unaware until 
he found the will among his mother’s 
papers after her death, that is to Bay, 
until about four months before he brought 
the suit. 

The Subordinate Judge found it proved 
that the will was genuine and effective in 
favour of Shori Lai, that Shori Lai was in 
fact ignorant of its existence but honestly 
believed until four months before the suit 
that bis brother Thakar Das was the 
exclusive owner of the shop as Bagh Mai’s 
adopted son and that he had witnessed the 
mortgage deed and the rent deed in this 
belief. Qe further held that, as it was not 
Shori Lai’s attestation of the mortgage 
deed that had induoed Damodar Das to 
aooept the mortgage of the shop, Shori Lai 
was not estopped from asserting his claim 
to half the shop. Nor in his view was 
Shori Lai estopped by his conduct in not 
challenging the mortgage for so long, as he 
was unaware of his rights. But finding 
that Damodar Das was a mortgagee in 
good faith for consideration with the oon- 
sent of the real owner and applying the 
principle embodied in S. 41, T. P. Act, he 
deoided that the mortgage was not voidable 
at Shori Lai’s instance and he dismissed 
the suit. 

Against this decision Shori Lai has 
appealed. It is contended on his behalf 
that the learned Subordinate Judge was 
wrong in extending the principle of S. 41, 

T. P. Act, to a oase where the consenting 
owner was unaware of his interest in the 
property transferred. Counsel for the res- 
pondents, while supporting the lower 
Court's application of S. 41, T. P. Act, 
argues further that the evidence does not 
justify its decision that Shori Lai was 
ignorant of his grandfather’s will and asks 
us to dismiss the appeal on the ground 
that his oonsent was given with knowledge 
of his rights under it and with the inten- 
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tion of oheafcing the mortgagee. It is not 
disputed that if Shori Lal was aware of 
the will when he consented to the mort- 
-gage be is estopped from challenging the 
validity of the transfer by S. 115, Evi- 
dence Act, as well as by S. 41, T. P. Aot. 

There can be no question of the good 
faith of Damodar Das whose evidenoe has 
been aocepted by the lower Court and is 
not attacked before us. It shows that his 
suspicions having been aroused by the 
fact that when repaying a previous mort- 
gage loan Thakar Das had recorded his 
repayments on the mortgage deed untruly 
as being made by Shori Lal, he insisted on 
Shori Lal attesting the mortgage deed of 
23rd October 1920, in oorroboration of his 
assurance that he had no oonoern with 
the property. From the evidence it is 
established that Damodar Das accepted 
the mortgage after making proper and 
sufficient enquiry and relying on the 
assurance of Shori Lal that the shop 
belonged to Thakar Das alone. I find 
foroe in respondent's counsel’s objection 
to the lower Court’s deoision that Shori 
Lal was ignorant of the will in his favour 
until 1934. Shori Lal was eleven years 
old when the will was executed. Durga 
Das and Ruldu Ram, neighbours of Bagh 
Mai, identified him as the testator before 
the 8ub. Registrar and Thakar Das who 
was present there, was described as lega- 
tee. It is highly improbable that the 
contents of the will were not known. 
Ruldu Ram and Durga Das, P. W. 2, 
heard the will read out to Bagh Mai 
when it was executed. The will must 
have been handed over to Mt. Melo or 
Thakar Das and there is the strongest 
presumption in my opinion that some time 
during the thirty years while they lived 
with Shori Lal they told Shori Lal of his 
legaoy. It is true that when litigation 
was going on in 1907-08 between Thakar 
Das and Qari Ram about a house which 
had belonged partly to Bagh Mai and 
partly to Hari Mai, 8hori Lal was not 
made a party. Nor did Shori Lal objeot 
to two mortgages of the shop effected by 
akar Das in 1909. A possible explana- 
tion of his omission to olaim his rights 
then is to be found in the fact that there 
were collaterals of Bagh Mai in existence, 
see the judgment of 31st March 1908 at 
p. 65 of the printed book, and the two 
trothers thought it safest to rely on the 

adoption and not diaolose the bequest to 
ohori Lal. 


The suit by Damodar Das was insti- 
tuted on 11th January 1934, and obtained 
a preliminary decree on 3rd March 1934. 
It is significant that in December 1933 
Shori Lal got a rent deed of part of the 
shop from a tenant Budhu Ram in whioh 
he was described as owner of tbe shop. In 
a rent deed dated 20th March 1934, Shori 
Lal was again described as owner of the 
shop (P/2) although the tenant seems to 
have exeouted another deed in favour of 
Thakar Das three days later (see D-ll and 
evidence of P. W. 8). On 14th December 
1934 Shori Lal let the shop on rent as if 
it were his. These deeds strongly suggest 
that he was creating evidenoe for the 
present suit. My conclusion is that Shori 
Lai’s suit is barred by 8. 115, Evidenoe 
Aot. It is dear that Shori Lal acknow- 
ledged Thakar Das as sole heir and that 
by his oonduot throughout as well as his 
admission to Damodar Das at the time of 
the mortgage of 1920 he consented to 
Thakar Das being the ostensible owner of 
the whole shop and to his mortgage of it. 
Assuming that his oonsent was without 
knowledge of his title under the will, 
I think that 8. 41, T. P. Aot, has been 
rightly applied by the trial Court. The 
only dear authority against this view to 
whioh our attention has been drawn is 
the Single Benoh deoision of the Allahabad 
Court in 3 A L J 534. 1 


On the other hand the proposition that 
the oonsent mentioned in S. 41, T. P. Aot, 
indudes a oonsent whioh is based on a 
mistake receives strong support from the 
judgment of the Privy Counoil in 20 Cal 
296. z That judgment dealt only with 
S. 115, Evidenoe Act, but as nobioed in 
65 I O 47 7 3 it appears to me to apply 
equally to S. 41, T. P. Act. 65 I C 477 3 
is directly applicable to the present case 
as also 53 I C 970* where the learned 
Judges have remarked that in their opi- 
nion 

in order to Invoke 8. 41 it is not neoeBsary to 
prove an intention to deoeive . . . The objeot of 
B. 41 is to protect a bona fide transferee for good 
oonsidoration who has made proper enquiries from 
being prejudiced by the oonduot, however inno- 
oent. of the real owner in allowing the world at 


1. Dungaria v. Nand Lal, (1906) 3 A L J 634 = 

1906 AWN 182. 

2. Sarat Ohuodar Dev v. Gopal Ohundar Laha. 

U89J) 20 Gal 296=19 I A 20j=6 Bar 224 


o. namparsaa v. flic. Imratbal, AIR 1922 Na« 
79=66 I G 477=18 N L R 27. 

4. Azlz-un-NIsa v. Ahaan Ashraf, AIR 1919 
Oudh 398=68 I O 970=22 O O 248. 


88 Lahore Mapal v. Ran a [Stomp. J.) A. I. Ht. 


large to think some one else the owner of the pro- 
perty, 

The suit was rightly dismissed and 
I would accordingly dismiss the appeal 
with costs. 

Din Mohammad J. — I agree. 

k.b./a.l. Appeal dismissed . 
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Mapal and others — Plaintiffs — 

Appellants. 

y. 

Bana and another — ^Defendants — 

Respondents. 

Second Appeal No. 1374 of 1936, Deci- 
ded on 31st March 1937, from deoree of 
Diet. Judge, Jhang at Sargodha, D /. 6th 
June 1936. 

Estoppel— Outlay of money on another per- 
son’s land — Acquiescence of true owner — ■ 
Essentials to estop true owner stated. 

In the case of an outlay of money by a person 
on another’s land the following essentials must 
oo-exist in order to constitute acquiescence which 
would estop the true owner : 

In'tho first plaoe the person incurring expendi- 
ture must have made a mistake as to his legal 
rights. Beoondly he must have spent some money 
or must have done Borne aot on the faith of his 
mistaken belief. Thirdly the true owner must 
know the existence of his legal right whioh is in- 
consistent with the right olaimed by person in- 
curring expenditure. Fourthly the true owner 
must know of the mistaken belief of the person 
incurring expenditure. Lastly the true owner 
must have enoouraged the person inourring expen- 
diture in his expenditure or in other acts whioh 
he has done, either direotly or by abstaining from 
asserting his legal right : (2550) 15 Ch D 96, 
Foil . ; Case law referred, [P 89 0 2] 

S. L. Pori — for Appellants . 

Ghulam Mohy-ud.Din — 

for Respondents , 

Judgment. — This second appeal has 
arisen from a suit lodged as far baok as 
1932 for possession of 19 marlas of land 
on the ground that the defendants had 
taken an unlawful possession two or three 
years previously by sinking a well therein. 
The plaintiffs who were about 20 in num- 
ber inoluding three minors set forth in the 
plaint that they were the owners and that 
the defendants had forcibly and without 
right made a new well. The defendants 
knew that they were sinking the well in 
the land of the plaintiffs, that they did 
everything forcibly and without right. 
Hence the plaintiffs were entitled to pos- 
session. In a statement before issues the 
plaintiffs’ pleader said : 


The land is the property of the plaintiffs. They: 
gave no permission to sink the well. They ob- 
jected at the time of sinking the well. 

The defendants pleaded that they weru 
owners by adverse possession, that they 
had spent Rs. 1,200 on sinking the well,, 
that the operation continued for a long: 
time and that the plaintiffs were barred 
by estoppel from bringing the suit. They- 
also pleaded that it was formerly part of 
the shamilat and that by the terms of the- 
wajibularz they had beoome owners by 
sinking a well. The suit was deoided and 
remanded for misjoinder of parties. At the 
retrial the Subordinate Judge found that 
the plaintiffs were the owners of the land, 
that the defendants were not in adverse- 
possession, that the defendants could not 
benefit by the entry in the wajibularz ae 
the land was not shamilat, and that the 
plaintiffs were not barred by estoppel. Hfr 
said : 

There is no doubt that the well continued to be- 
oonstruoted for several months together and that- 
the plaintiffs did not objeot. But the reason ia. 
clear that the plaintiffs thought that the defen- 
dants were constructing a well in their own land-' 
while the defendants were under the impression 
that the plot formed part of the area in their pos-, 
session. Both the parties were under a mistake of 
faot and therefore there oan be no estoppel under 
8. 116, Evidenoe Aot* 

The Subordinate Judge therefore found 
that the plaintiffs were entitled to posses- 
sion of the land in suit but he further 
held that equitably the defendants wer& 
entitled to the oost of constructing the- 
well whioh was assessed by a commis- 
sioner at Rs. 550. He decreed accordingly. 
The defendants appealed as the learned 
Distriot Judge held that the suit was- 
barred by estoppel. He deoided no other 
point exoept that he refused to allow the 
defendants to raise the point of limitation- 
The material part of the Distriot Judge’s- 
finding is 

The defendants led evidence which establishes 
that the well was dug openly and publioly, that 
the work took several months and people collected 
to watoh the work. Bana defendant has deposed 
in the witness-box that he sunk the well in this 
oase and that the reason it was sunk was that he 
honestly believed that it was land in whioh he- 
was entitled to do this. It is a faot that he is in 
possession of a certain shamilat land whioh bor- 
ders on the little patoh in suit, and that if the- 
shamilat area had inoluded the patoh In suit bfr 
would have a claim to the sinking of this well. * . 
The learned Subordinate Judge has rightly held 
that the plaintiffs never objected to the sinking 
of the well, a finding whioh involves the rejection 
of the oase for the plaintiffs as put in their plead- 
ings and their own counsel's statement before 
issues. 
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He then quoted the finding of the Sub- 
ordinate Judge as to estoppel but pro- 
ceeded : 

1 oan find do justification for the learned Sub- 
ordinate Judge’s conclusion that the plaintiffs 
thought that the defendants were constructing 
the well in their own land. Not one of the plain- 
tiffs has ever gone into the witness-box to tell the 
Court what he thought although they had two 
opportunities to do so. 


The Disfcriofe Judge's finding on this 
point has not been oritioised and it is, in 
any oase, a finding of fact by whioh I am 
bound The findings of fact then are that 
the land belonged to the plaintiffs, that the 
defendants sunk the well in this small area 
in the bona fide belief that they had a 
right to do so, that it was sunk openly and 
publicly and that the plaintiffs had know- 
ledge that the well was being constructed 
but did not object. The Distriot Judge then 
cited five rulings, AIR 1925 Cal 288 j 1 
A I R 1929 Lah 625;* 94 I C 168 ; 3 64 
I C 520 4 and 97 I C 441 6 in support of his 
finding that the plaintiffs were barred by 
estoppel. He said that in the first two 
rulings it was laid down that for a party's 


acquiescence to amount to estoppel he mue 
know of the infringement of the right t 
whioh he aoquiesoes, but in this case th 
plaintiffs did know. The real owner wa 
estopped from challenging if there wer 
speoial circumstances amounting to a stand 
ing.by so as to induoe the belief that th 
owner intended to forego his right or t 
acquiesce in his building on his land. I; 
AIR 1925 Cal 288 1 Mukerji J. quote* 
Lord Campbell in Cairnoross v. Lorxmer 6 

Generally speaking if a party having an intereg 
to prevent an aot being done has full notice of it 
being done and acquiesces in it eo as to induce 
reasonable belief that he ooneents to it and th 
poaition of others is altered by their giving oredi 
to his sincerity, he has no more right to ohalleng 
if u k fc *u lhe 5 prejudice than he would have ha 
* l L had , been done hiB previous license. 

But (he proceeded) “mere quiesoenoe o 
absenoe of interference is not sufficient ti 
create an estoppel ” and 

J, n J 4 h «\ Pre r l 0486 D0 aok or conduct by th 
plaintiff haB been proved whioh could Induce th 
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defendants reasonably to believe that be consent- 
ed to their aot nor any whioh could reasonably 
induce them to give credit to his sincerity, nor 
again anv but for which they would have abstain- 
ed from doing what they did. 

In A I R 1929 Lah 625 2 Tek Chand J. 
referred to (1880) 15 Ch D 96 7 where 
Fry L. J. laid down that to constitute 
acquiescence whioh would estop the plaintiff 
the following essentials must oo-exist: 

In the first place the plaintiff must have made 
a mistake as to his legal rights. Secondly the plain- 
tiff must have spent some money or must have 
done some act on the faith of hie mistaken belief. 
Thirdly the defendant, the possessor of the legal 
right, must know of the existence of his legal right 
whioh is inconsistent with the right olaimed by 
the plaintiff. Fourthly, the defendant, the pos- 
sessor of the legal right, must know of tbe plain- 
tiff’s mistaken belief of his rights. Lastly, the 
defendant, tbe possessor of the legal right, must 
have encouraged tho plaintiff in his expenditure 
of money or in tbe other aots whioh he has done, 
either directly or by abstaining from asserting his 
legal right Where all these elements exist, there 
is fraud of such a nature as will entitle the Court 
to restrain the possessor of the legal right from 
exeroisiDg it but, in my judgment, nothing short 
of this will do. 

(1880) 15 Ch D 96 7 was a case in whioh 
the plaintiff pleaded estoppel and tho 
defendant possessed the legal right; in tho 
present oa86 the situation is reversed- 
These two oases and some others were 
quoted before me and in my opinion tho 
plaintiffs on tbe facts found are not barred 
by estoppel beoause the fifth condition laid 
down by Fry L. J. is not established. There 
is no evidence that the plaintiffs encour- 
aged the defendants in their expenditure of 
money or in sinking the well either directly 
or by abstaining from asserting their right. 
The Distriot Judge said he had no doubt 
that Rana dug the well believing that ho 
had a right to do so and that he had no 
doubt that many of the plaintiffs who were 
joint owners of tbe site saw him do so. In 
cross-examination the mason who sunk tho 
well did depose that he never saw Mapal 
plaintiff while he was working, and Rana 
defendant said that he did not remember 
if the Bharwanas who were two of the 
plaintiffs ever oame. I cannot find that 
there is any evidence that the plaintiffs’ 
aotion was suoh as to enoourage the defen- 
dants in what they did. In 94 I C 168 s 
the proposition was laid down whioh has 
been oited by the learned Distriot Judge; 
but the faots of that oase were that tho 
owner bad deliberately built on the land 
of another and of oou rse it was held that 

7 ’ v ‘ Barber i (I860) 16 Oh D 96=2a 
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the owner was not estopped. In 64 I 0 
-520 4 the faota were peculiar. One of the 
ooparoeners Bold land belonging to the joint 
family without the consent of the remain- 
ing coparceners. The vendee erected a 
costly building and four years later sold 
the house. Seven years after the first sale 
the other brothers of the vendor brought 
their suit and were held to be estopped, 
relying on (1880) 15 Gh D 96. 7 In 97 I 0 
441 6 the rule of estoppel was stated as 
-follows : 

Where a person in bona fide belief that a certain 
property beloDga to him, spends money upon it 
and the true owner stands by and allows him to 
spend the money and make improvements upon 
his lands, the true owner is estopped from assert- 
ing his title as against the person making improve- 
ments in the bona fide belief. 

I think the rule is somewhat loosely 
stated, a fact of no importance in that case, 
where it was held that the rule did not 
apply but that the plaintiffs had given 
notice to the defendants to desist from 
building. Mr. 8. L. Puri also referred to 
AIR 1930 Lah 392,® a Division Bench 
ruling of this Court where it was held that 
the mere fact that the plaintiffs living in 
the neighbourhood of a faotory must have 
seen it being built by the defendant is not 
sufficient to establish the plea of acquies- 
cence where there is nothing in the evi- 
dence indicating that the plaintiffs 
encouraged the defendants to build. The 
appellants’ counsel also referred to 67 I 0 
744® a long judgment by a Letters Patent 
Benoh of the Patna High Court. This 
refers to 19 I A 203, 10 whioh points out 
that the question of estoppel is to be 
determined by S. 115, Evidence Act, and 
that the law of estoppel in India is the 
same as in England — so that the Courts 
are justified in following English oases. In 
67 I C 744® the faots were much stronger 
than the present facts, because the plain- 
tiff's agent assured the defendant before 
he built that the lease on whioh the 
defendant erroneously relied was a perma- 
nent lease and put this assuranoe in writ- 
ing. In discussing the law the Benoh 
cited 8. 115, Evidence Aot, whioh runs : 

When one person has, by his declaration, aot 
Or omission, intentionally caused or permitted 
another person to believe a thing to be true and 

8. Banarsl Das v. Sltal Singh, A I B 1930 Lah 
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to aot upon suoh belief, neither he nor his repre- 
sentative shall be allowed, in any suit or proceed- 
ing between himself and suoh person or his 
representative, to deny the truth of that thing. 

The Benoh said: 

In the oase of a mere omission, no suoh inten- 
tion oan well be imputed unless the true faots are 
known to the person whose omission is in question. 

In the present oase according to the 
finding of the learned District Judge the 
plaintiffs had knowledge of the true facts 
and the question is whether by their 
omission they intentionally permitted the 
defendants to believe that they were sink- 
ing the well on their own land. I oan find 
no indication that they had suoh intent. I 
think that the judgment of the learned 
District Judge must be set aside and that 
on the wording of S. 115 and on the prin- 
ciple of (1880) 15 Ch D 96 7 cited in two of 
the above oases and AIR 1925 Oal 288 
and A I R 1930 Lah 392, 8 this appeal must 
be accepted and the oase remitted to the 
Court of the Disbriot Judge for findings on 
the other points in appeal. Costs of this 
appeal are to be costs in the oase. This 
oase is obviously a oase for compromise if 
possible and the case has twice been 
adjourned in the High Court in the hope 
of a compromise, onoe by Dalip Singh J. 
and onoe by me, but the parties have not 
attended. 

’ p.B./d.s. Case remanded . 
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Bhide J. 

Ladha Ram Lakhi Ram Arora 

Defendant — Appellant, 

v. 

Hari Chand and others — Plaintiffs 

Respondents. 

Seoond Appeal No. 323 of 1937, Deoided 
on 17th June 1937, from decree of Senior 
Bub. Judge, Montgomery, D/- 1st Febru- 
ary 1937. 

(a) Evidence Act (1872), S. 89 — Presump- 
tion under — Que»tion whether plaintiff 
m ortgagor and defendant mortgagee Plain- 
tiff alleging entry as to mortgage made in 
mortgagee's bahi and calling upon defendant 
to produce it — Defendant denying to be in 
possession of it — Plaintiff’s evidence showing 
entry made in ordinary bahi and not on 
stamped paper— No evidence by plaintiff to 
show that defendant possessed bahi and 
withheld it — Presumption under S. 89 held 
could not be drawn. 

In a suit for redemption, the question was whe- 
ther the plaintiff was the mortgagor and the 
defendant the mortgagee. The plaintiff alleged 
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that the mortgage was executed 50 years ago and 
that the entry as regards mortgage was made in 
the mortgagee's bahi and oalled npon the defend* 
ant to produce it. The defendant denied that 
he possessed any such bahi. The plaintiff's evl- 
dence ehowed that the entry was made in ordinary 
bahi and not on stamped paper though required 
by law as euoh. Moreover there was no evidence 
by plaintiff to show that the defendant was in 
possession of the bahi and was withholding it 
though called upon to produce it : 


Held that no presumption under S. 69 could be 
drawn under the circumstances and as the entry 
was made in the ordinary bahi and not on 
stamped paper, no question of presumption arose 
in such case. [P 91 G ‘2] 

(b) Stamp Act (1899), S. 35 — Secondary 
evidence — Entry as to mortgage made in 
ordinary bahi not duly stamped — Secondary 
evidence of such entry is inadmissible. 

Where the entry as to a mortgage is made in 
an ordinary bahi aod is not duly stamped though 
required by the 8tamp Act, the secondary evi- 
dence of the contents of the entry is wholly 
inadmissible : A I R 1922 Lah 401, Rel. on. 

[P 92 C 1] 

Aohhru Ram — for Appellant. 

Shamair Chand — for Respondents. 


Judgment. — This second appeal arise 

out of a suit for possession of a house b; 

redemption of a mortgage on payment o 

Rs. 50. The plaintiffs, who are the des 

oendants of one Godha, alleged that th 

house was mortgaged by Godha in fuvou 

of Qazari Mai some fifty years before th 

euit. The house was stated to be in pos 

session of the defendants as the heirs o 

Uazari Mai. Out of the defendants 

Ladha Ram defendant claimed that hi 

was the owner of the house and deniec 

the mortgage altogether. The other defen 

dants, who were the descendants of Hazar 

Mai, stated that they had nothing to d< 

with the bouse and their names wen 

thereafter struck off. The main issue ii 

the oase was whether the plaintiffs wen 

mortgagors and the defendant Ladha Ran 

the mortgagee of the house in dispute 

The trial Court held that the mortgage 

was not proved and dismissed the suit 

On appeal however the learned 8enio: 

Subordinate Judge oame to a contrary 

oonolaBlon and deoreed the suit. Fron 

this deoision the present appeal has beer 
preferred. 

The deoision of the learned Senior Sub 
ordinate Judge as regards the existence 
of the mortgage is based on the oral teafci 
mony of Mohri Mai and certain othei 
witnesses and some documentary evidenoe 

► ev i, d L 0no6 wafl ot * secondary ohar. 
JfJ": * h0 P^iofciffe did not state it 
the plaint whether there was any mort 


gage deed or any other documentary evi- 
denoe in support of the alleged mortgage. 
Later on however they stated that an 
entry had been made with respeot to the 
mortgage in a bahi belonging to the mort- 
gagee Hazari Mai. The defendant Ladha 
Ram was oalled upon to produoe the bahi 
but he Btated that no such bahi was in 
his possession. Thereupon secondary evi- 
dence was led by the plaintiffs to prove 
the mortgage. AooordiDg to the statement 
of Mohri Mai who professes to have been 
an attesting witness to the entry, the 
mortgage was duly entered in the bahi 
and attested and the learned Senior Sub- 
ordinate Judge has aooepted his testimony. 
It appears however dear from the state- 
ment of Mohri Mai that the entry with 
regard to the mortgage was written in an 
ordinary bahi and not on a stamped paper 
as required by law. At the time when 
mortgage was exeouted, the Indian Stamp 
Act of 1879 was in force and the mortgage 
should have been exeouted on a stamped 
paper. The learned Senior Subordinate 
Judge has held that as the bahi containing 
the entry with reference to the mortgage 
had nob been produoed by defendant 1, there 
was a presumption under S. 89, Evidence 
Act, that the document was duly stamped 
and exeouted. In the first place there is 
no reliable evidenoe to show that the bahi 
was in possession of Ladha Ram, defen- 
dant, and was withheld by him. Tne 
learned Senior Subordinate Judge has nob 
referred to any evidenoe showing that the 
bahi was aotually in the possession of the 
defendant. The learned counsel for the 
plaintiff-respondents referred in this con- 
nection to the evidenoe of Shankar Das 
P. W. 9; bub this witness appears to be 
olearly inimioal to defendant 1. In the 
absence of any reliable evidenoe to show 
that the bahi was in possession of defen. 
dant 1 and was being intentionally with- 
held by him, no presumption oould be 
drawn under S. 89, Evidenoe Aot. More- 
over it is olear from the plaintiffs’ own 
evidenoe, as already stated, that the entry 
with respeot to mortgage was made in an 
ordinary bahi, and consequently no ques- 
tion of any presumption arises in tnis oase. 

The next point whioh requires consi- 
deration is whether when the entry with 
reference to the mortgage was nob duly 
stamped and was not produoed, any 
secondary evidence was admissible. The 
learned counsel for the appellant conr 
tended that secondary evidenoe was not 
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admissible afe all in the circumstances and 
relied on 3 Lah 282, 1 whioh supports him. 
The learned counsel for the respondents 
urged in reply that no objection as to the 
admissibility of the secondary evidence 
was taken when Mobri Mai’s evidence 
was recorded and hence the objection as to 
admissibility oannot now be entertained. 
It appears that the objection was taken in 
the trial Court itself at the later stage 
and was upheld by the trial Court on the 
strength of the above mentioned ruling. 
But apart from this, as in the present 
case, the original bahi entry was not duly 
stamped, secondary evidence of the con- 
tents of the entry seems to be wholly in- 
admissible in view of the above mentioned 
ruling. The original is not forthcoming 
and no question of ouring the defect by 
payment of penalty arises. Consequently, 
the fact that objection was not taken when 
Mohri Mai was examined is immaterial. 
In 3 Lah 282 1 the original had been lost 
and the secondary evidence had been 
admitted without objection and even 
penalty had been levied; yet the secondary 
evidenoe was excluded as the original 
document was not stamped according to 
law and was not forthcoming. 

The learned counsel for the plaintiff- 
respondents attempted to get over this 
difficulty by contending that it was not 
proved that the entry in the bahi was 
signed by the mortgagor and was therefore 
not tantamount to a mortgage deed. This 
position was however never taken up in 
the Courts below, and it appears from the 
judgments of both the Courts that it was 
admitted all along that the entry in the 
bahi of Hazari Mai was tantamount to a 
mortgage deed. I am, therefore, of opi- 
nion that the trial Court was right in 
holding that secondary evidence as to the 
execution of the mortgage in the dispute 
was wholly inadmissible in this case. The 
plaintiffs’ suit must therefore fail on this 
short ground. 

There are, however, other points also 
which go against the plaintiffs. The 
plaintiffs alleged that the defendant Ladha 
Bam had inherited the mortgagee rights 
of Hazari Mai. The defendant had denied 
this fact and it was incumbent on the 
plaintiffs to show that these rights had 
devolved upon Ladha Bam. Ladha Bam 
is a nephew of Hazari Mai. Hazari Mai’s 


own descendants are living and there is no 
evidenoe to show why the mortgagee 
rights of Hazari Mai should have devolved 
upon Ladha Bam rather than his own 
descendants. The learned Senior Subordi- 
nate Judge has remarked that there was 
nothing strange or improbable if on a 
partition the mortgaged house was allowed 
to remain in the occupation of the defen- 
dant. This remark appears, however, to 
be purely oonjeotural and the learned 
counsel for the plaintiff-respondents was 
unable to point out any evidence on the 
reoord to support it. 

Lastly, it may be pointed out that the 
learned Senior Subordinate Judge has 
relied on certain documents in addition to 
the testimony of Mohri Mai and other 
witnesses in support of his conclusion that 
the mortgage was duly executed by Godhs 
Bam in favour of Hazari Mai : see for 
instanoe Exs. P. W. 3/1 and P. W. 4/1. 
But in interpreting these documents also 
he seems to have resorted to conjectures. 
For instance in respeot of Ex. P. W. 3/1 
he has assumed that oertain persons 
shown in the pedigree table, Ex P. 1, 
namely, Tahla, Godha, Phaban, Wazira, 
Hira, 8ajjan, Gajjan and Sat Bam, were 
descended from a common ancestor. The 
pedigree table, however, does not show 
that they were so descended. As regards 
Ex. P. W. 4/1 he has assumed that the 
house in dispute was the one shown as 
mortgaged by Phaban and Sajjan in favour 
of Hazari Mai. There appears to be, 
however, no evidenoe on the reoord to- 
prove the identity. 

In view of all the faots stated above, 
the decision of the learned Senior Subordi- 
nate Judge oannot be upheld. In my opi- 
nion the trial Court’s decision was correct* 
The trial Court has fully disoussed the- 
evidenoe and I find myself in agreement- 
with its conclusions. I therefore set aside 
the decree of the learned Senior Subordi- 
nate Judge and restore that of the trial 
Court dismissing the plaintiffs’ suit. In 
view of all the circumstances, however, I 
leave the parties to bear their costs 
throughout. 

a.l./r.k. Appeal allowed . 


1« Mohammad Ayub v. Rahim Bakhsh, AIR 
1922 Lah 401=69 I 0 728=8 Lah 282. 
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A. I. R. 1988 Lahore 93 
Bhide J. 

Sunder Singh Giyani — J udgment- 

debtor — Appellant. 

v. 

Lala Ganga Ram — Decree-holder — 

Respondent. 

Exn. First Appeal No. 5 of 1937, Deci- 
ded on 20th April 1937, from order of 
Senior Sub-Judge, Ambala, D/. 12th 
November 1936. 

Receiver — Appointment of — Execution of 
decree against son on death of father — Court 
directing receiver to take possession of pro- 
perty in hands of son - Property situated in 
State — According to law of State son not 
shown to be not so liable — Order directing 
appointment of receiver is not ultra vires — 
Court in such case should direct son to band 
over property to receiver. 

On the death of the judgment debtor, thedeoree* 
holder in execution of hie deoree against his son 
sought to make him personally liable to the 
extent of the assets of the deceased held by him. 
These assets consisted of oertain immovable pro- 
perty in a Btato. The exeouting Court merely 
appointed a receiver to take its possession and 
realize the rents. It was oontended by the son 
that the order directing a receiver to take posses- 
sion of property in a foreign territory was ultra 
vires It was not however shown that aocording 
to the law prevailing in that State the son could 
not be made liable for the debts of his father in 
respect of property in his hands : 

Held that the order directing the appointment 
of receiver was not ultra vires. [P 04 0 1] 

Held alto that aB the Court could only act in 
the exeroise of Its jurisdiction in personam over 
the defendant and could not empower the receiver 
to take possession of the property as it oould in 
British India, the proper oouree would have been 
to direct the son (who was In possession of the 
property) to hand over the property to the 
receiver : 5 Bom 249 ; A I li 1921 Bom 460 and 
A l li 1934 Sind 123, ReJ.\ (1900) 1 Gh 602, Bel. 
on ‘ (P 94 0 1] 

M. 0. Mabajan — for Appellant. 

Asa Ram Aggarwal — for Respondent. 

Judgment — The respondent, Rai 
Bahadur Lala GaDga Ram obtained a 
deoree for Rs. 55.000 against Sardar Jhan- 
da ^ingh, who is dead and is now repre. 
sentei by his son Sardar Bahadur Sunder 
Ringh as his legal representative. Part of 
t o h ® d " 0ree satisfied, but a sum of Rupees 
000 still remains unpaid. The deeree- 
holder sought to make the appellant 8ar- 
dar Bahadur Sunder Singh personally 
liable to the extent of Rs. 20,000 alleging 
that he was in possession of the assets of 
the deoeased worth that amount viz fur- 
niture worth Rs. 2,000 and three bunga- 
lows left by the deoeased at Salogra in the 
Bhagat State worth about Rs. 18,000. Aa 


regards the furniture, the appellant alleged 
that the furniture was worth Rs. 150 only, 
but the Court found that the furniture was 
worth a good deal more and fixing its 
value at Rs. 750 held the appellant liable 
for that sum. As to the bungalows, the 
property being situated in an Indian 
State outside the jurisdiction of British 
Courts, the Court merely appointed a 
receiver to take possession of it and 
realize the rent and pay the proceeds after 
deducting necessary expenses, taxes, etc., 
in Court for satisfaction of the deoree. 
From this decision the present appeal has 
been preferred. 


There was reliable evidence produoed on 
behalf of the decree- holder to show that 
the deceased left furniture of considerable 
value and its value as assessed by the 
Court (Rs. 750) is I think not at all un- 
reasonable. As regards the appointment 
of a reoeiver, the learned oounsel for the 
appellant contended that the jurisdiction of 
British Courts oould not extend beyond 
the British territory to whioh alone the 
Code of Civil Procedure applies and that 
the order appointing a reoeiver to take 
charge of property in foreign territory 
was ultra vires. No authority directly in 
point was oited, but the learned oounsel 
referred to 5 Bom 249 1 as an authority 
whioh supported his contention. The 
learned oounsel for the respondent oited a 
number of authorities to support the view 
taken by the Court below. These also 
were not direotly in point, but there are 
observations in some of them to show that 
the English Courts have held that the 
appointment of a reoeiver of property in 
foreign territory is justifiable in oertain 
oiroumstanoes : see e. g. 45 Bom 1228 a at 
p. 1231, and A I R 1934 Sind 123 s at p. 127. 
The subjeot was discussed in (1900) 1 Ch 
602 4 at pp. 610-11 and it was remarked 
therein, “it is well settled that the Court 
oan appoint reoeiver over property out of 
its jurisdiction." This power, I apprehend, 
is based upon the doctrine that the Court 
acts in personam. The Court does not 
and oannot attempt by its order to put 


1. Ubansbam Lai v. Bhansali, (1880) 6 Bom 249 

2. Iemailji Haji Halimbhai v. Iemall Abdul 

Kadar, A I H 1921 Bom 460—63 I C 969=46 
Bom 1228=29 Bom L R 643. 

8 ’ » 0a « o11, Lahor6 Amcit Lai 

Motilal, AIR 1984 Sind 123=166 I C 677 = 
28 SLR 64. 

4 ' Maude lay Bona and Field. (1900) 1 Oh 

602—69 L J Oh 349 = 82 L T 378= 48 W R 
668=16 T L R 228. 
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its own officer in possession of foreign 
property, but it treats as guilty of con- 
tempt any party to the action in whioh 
the order is made who prevents the neces- 
sary steps being taken to enable its officer 
to take possession according to the laws 
of the foreign countries. The practice of 
English Courts as stated in the Exception 
to R. 53, Dicey's Confliot of Laws (Edn. 4, 
at p 219) and in Para. 172 of Westlake’s 
Private International Law (Edn. 7, pp. 224- 
225) also appears to support the conten- 
tion of the respondent’s counsel. The 

latter Para, is as follows : 

A proprietor of foreign immovables, or person 
interested in suoh, may be compelled by the 
English Court, if it has personal jurisdiction over 
him, to dispose of his property or interest in them 
so as to give efieot to any obligation relating to 
them whioh arises from, or as from, his own con- 
tract or tort ; and that obligation will not be 
measured by the lex situs of the foreign immova- 
bles to whioh it relates, but in aooordanoe with 
the rules of private international law on obliga- 
tions arising from, or as from, oontraot or tort. 
If indeed the law of the country where the land 
is situate should not permit, or not enable, the 
defendant to do what the Court might otherwise 
think it right to decree, it would be useless and 
unjust to direot him to do the act, but when 
there is no suoh impediment the Courts of this 
country, in the exercise of their jurisdiction over 
oontraots made here, or in administering equities 
between parties residing here, aot upon their own 
rules, and are not influenced by any consideration 
of what the effeot of suoh oontraots might be in 
the oountry where the lands are situate or of the 
manner in whioh the Courts of such oountries 
might deal with suoh equities. 

It is not suggested that according to the 
law prevailing in the Bhagat State the 
property in question would not be liable 
for the debts of Sardar Jhanda Singh, in 
the hands of the appellant. I therefore 
see no good reaaon to hold that the 
appointment of a receiver was ultra vires 
in the oiroumstances of the oase. The 
order of the learned Subordinate Judge, 
however, does not appear to be quite in 
order in so far as it direots the receiver 
to take possession of the property. The 
Court could only aot in the exercise of its 
jurisdiction in personam over the defen- 
dant and could not I think empower the 
receiver to take possession of the pro- 
perty as it can in British India. In my 
opinion, the proper course would be to 
direot the appellant (who is admittedly in 
possession of the property, as pointed out 
by the learned Bubordinate Judge) to hand 
over the property to the receiver. The 
order of the learned Subordinate Judge is 
also defective in so far as it does not state 
for what period it will remain in force. 


I accordingly aooept the appeal and 
modify the decree to the extent of directing 
that the appellant shall hand over posses, 
sion of the bungalows in the Bhagat State 
to the reoeiver for administration of the 
property and payment of receipts in Court 
for satisfaction of the respondent’s deoree 
as directed by the lower Court. If the 
appellant fails to do so, he will be liable to 
be dealt with for contempt of Court or 
otherwise according to law. The appoint- 
ment of reoeiver will remain in force till 
the deoree is fully satisfied. In view of 
all the oiroumstances, I leave the parties 
to bear their costs. 

K.B./a.d. Decree modified . 

* A. I. R. 1938 Lahore 94 

Bhide J. 

Krishna Chandra — Plaintiff — 

Appellant. 

v. 

Gopal Chand and others — Defendants 

— Respondents. 

Second Appeal No. 1534 of 1936, Deci- 
ded on 11th May 1937, from deoree of 
Diet. Judge, Hissar at Gurgaon, D /- 29th 
April 1936. # 

# Tort — Nuisance — Injunction — Door of 
latrine constituting nuisance only when kept 
open — injunction should be granted requir- 
ing owner to put up spring door. 

Where the door of the privy opens on the 
public street and constitutes a nuisanoe only 
when it ia left open, an injunction should be 
granted requiring the owner to put up a suitable 
Bpring door for the latrine. [P 94 0 9 ; P 96 0 1] 

Shamair Chand — for Appellant . 

F. C. Mittal — for Respondents . 

Judgment. — This is a second appeal 
arising out of a suit by the plaintiff for 
joint possession of a site and in the alter- 
native for an injunction restraining the 
defendants from using it for purposes of a 
latrine, whioh he alleged was a nuisanoe. 
The claim for joint possession was held fco 
be not proved, but the trial Court gave an 
injunction requiring the defendants to 
cloBe the door of the privy whioh opens on 
the public street, and requiring him to 
oonsjruot another door for the sweeper to 
clear the privy from inside. The learned 
District Judge however aooepted the appeal 
and dismissed the suit, holding that it 
was not proved' that the nuisanoe was 
actionable. 

The learned District Judge has found 
that if the door of the privy is left open 
the privy constituted a nuisanoe, and there 
is evidence to show that it does cause 
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(nuisance in this way. The defendant doeB 
not admit that the door is left open, but 
he is willing to have a spring door, so that 
there is no ohanoe of the door being left 
open. This seems to me the best solution 
of the difficulty on the finding of the 
learned Distriob Judge. 

I accordingly accept the appeal and 
grant the plaintiff an injunction requiring 
the defendant to put up a suitable ^spring 
door for the latrine where it abuts the 
publio street, whioh would automatically 
remain dosed except when a person is 
entering or coming out. The parties to 
bear their costs of this appeal. 

S.C./r.K. Appeal allowed. 

# A. I. R. 1938 Lahore 98 

Bhide J. 

Kesho Das — Decree-holder — Petitioner. 

v. 

N. C. Goyal Co., Objector and another , 
Judyment-debtors — Respondents. 
Civil Revn. Petn. No. 213 of 1937, 
Deoided on 16th June 1937, from order of 
Diet. Judge, Lahore, D/- 20th February 

1937. 

(a) Civil P. C. (1908), S«. 24, 115— Cate 
transferred under S. 24 — No revision lies — 
Petition for transfer not found to be bona 
fide — Case can be retransferred. 

Where a oase Is transferred UDder 8. 24, no revU 
•Ion lies from the order of transfer ; but if it is 
found that the application for transfer is not bona 
fide one, the oase oan be retransferred. [P 96 C 2 ; 

P 96 0 1) 

(b) Execution — Property attached — Objec- 
tion by third party to attachment— Objection 
can be decided only by executing Court — 
Transfer of objection proceedings to another 
Court without transferring execution pro- 
ceedings is illegal (Obiter). 

Where in execution of a deoree certain property 
of the judgment-debtor is attaohed and a third 
person fileB an objeotion to the attachment on the 
ground that the property bolongs to him, the 
objeotion oan be decided only by the executing 
Court and therefore the transfer of the objection 
proceedings alone to another Court without trans- 
ferring the execution proceedings to that Court is 
not in accordance with law. [P 96 0 1] 

B&rdar Iqbal Singh — for Petitioner. 
Bhamair Chand — for Respondents. 
Order. This is a petition for revision 
of the order of the Diatriot Judge trans- 
ferring a oivil suit from the Court of Lala 
Ganga Biahen, Subordinate Judge, to the 
Court of Lala Bam Purehotam, another 
Subordinate Judge. The material facts of 
the case are briefly as follows. In the exe- 
cution proceedings taken by Lala Kesho 

rnMi Bga i? 8fc . fche P r .°P rle ^8 of the Prinoe 
Talkies, Delhi, oertain property was attach. 


ed upon whioh N. C. Goyal Co , Paper 
Merchants, Lahore, put in an objeotion that 
the property belonged to them. This objec- 
tion petition was presented in May 1936 
and the enquiry appears to have taken a 
long time. Ultimately on 17th November 
1936, the oase was postponed for orders but 
no date was aotually fixed for pronounce- 
ment of the orders. On 15th January 1937 
an application was made to the Distriot 
Judge, Lahore, on behalf of the objector 
stating that the objeotion petition had been 
pending for a long time, that the argu- 
ments had beeq. heard on 7th August 1936 
and yet no orders had been pronounoed, 
that the decree-holder was a retired Extra 
Assistant Commissioner and was saving 
that the objections would be deoided in his 
favour and the objeotor apprehended that 
justioe would not be done to him. The 
objeotor therefore prayed for transfer of 
the objeotion proceedings to another Court. 
The learned Distriot Judge thereupon called 
for a report from the Subordinate Judge 
oonoerned. The Subordinate Judge report- 
ed that the order was praotioally ready on 
14th January 1937 and that on enquiry by 
the pleader for the objeotor he had told 
him that he was going to dismiss the objeo- 
tion and that a formal order would be 
recorded in the evening in the presence of 
the parties. It appears that the learned 
Subordinate Judge was engaged in hearing 
another case when the enquiry was made 
by the oounsel for the objeotor. 

On receiving this report the learned Dis- 
triot Judge thought that the Subordinate 
Judge had been indiscreet in informing 
oounsel for the objeotor as to the order he 
was going to pronounoe before it was aotu- 
ally signed and pronounoed in open Court 
to the parties and, in view of certain other 
oiroumstances, he was of opinion that the 
objeotor had reasonable grounds for appre- 
hension that justioe would not be done to- 
him. He therefore transferred the oase to 
the Court of Lala Ram Purshotam, Sub- 
ordinate Judge. 

A preliminary objeotion is raised on 
behalf of the respondent that the learned 
Distriot Judge had discretion to transfer 
the case under S. 24, Civil P. C., and that 
no revision is competent. There is foroe 
in this contention ; but the learned oounsel 
for the petitioner has prayed that the oase 
should be retransferred under the same 
seotion in view of all the oiroumstanoes of 
the oase. He has pointed out that as a 
matter of faot the application by the objeo* 
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tor was not a boDa fide one as it was made 
after the oounsel for the objector had been 
informed by the learned Subordinate Judge 
that the objection was going to be dismissed. 
T?his faot is not disputed on behalf of the 
respondents, although there is no reference 
in the application for transfer to the faot 
that the learned Subordinate Judge had 
already informed the counsel for the objec- 
tor that the objection was going to be dis- 
missed Counsel for the objector evidently 
wanted to take undue advantage of the 
information given to him by the learned 
Subordinate Judge at his own request and to 
have the chance of getting the same matter 
decided by another Court. The learned 
Subordinate Judge may have been indis- 
creet in informing oounsel for the objeotor 
as to the order he was going to pronounce, 
but the record does not show that the 
objeotor had any real apprehension that 
the case would not be decided on merits. 
If he had any such apprehension, the peti- 
tion for transfer could have been made 
long before 15th January. 

I am also doubtful as to whether the 
transfer of the objection proceedings by 
itself is in aooordanoe with law. The 
objection could, in my opinion, only be 
deoided by the execution Court. In the 
present instance the execution proceedings 
were not transferred and the objection 
petition alone was transferred to another 
Subordinate Judge. This might lead to 
loomplioations. In view of the faot that 
the petition for transfer was not bona fide 
and the other oiroumstanoes referred to 
above, I re. transfer the objection proceed- 
ings to the Court of Lala Ganga Biahen, 
Subordinate Judge, and direct that the 
objection be deoided on merits without any 
further delay. No order as to costs. Parties 
are direoted to appear before Mr. Ganga 
Bishan, Subordinate Judge, on 24th June 
1937. 

D.S./r.K. Petition allowed . 

ft. I. R. 1938 Lahore 96 

Coldstream J. 

Sheikh Mohammad Ibrahim & Sons — 

Plaintiffs — Petitioners, 

v. 

Behari Lal.Beni Per shad— Defendants 

— Respondents. 

Civil Revn. Petn. No. 374 of 1937, 
Deoided on 16th July 1937. 

Partnership Act (1932), S. 69—Suit by firm 
— Plaint need not exprettly note that firm it 
■regUtered— Neither defendant denying regis- 


tration nor reference to it in evidence — Suit 
cannot be dismissed on ground that registra- 
tion was not proved. 

The law does not require that a plaint by a firm 
must expressly note that it has been registered. 

CP 96 0 2] 

Where therefore in a suit by a firm the defeii- 
dant does not deny registration and no referenoe 
to registration or noo-registratlon is made in the 
evidence, the firm oan assume that this objection 
had not been taken and a suit oannot be dismissed 
on the ground that the registration was not 
proved*, [P 96 0 2] 

Indar Dev — for Petitioners. 

Bishen Naraiu — for Respondents. 

Order. — This is a petition by the Delhi 
firm Mohammad Ibrahim and Sods against 
a judgment of the Small Cause Court 
Delhi dismissing a money suit by the firm 
against a Hindu firm Behari Lal. Beni 
Parsbad on the ground that the firm was 
not proved to be registered under the 
Partnership Act 1932. In their pleas the 
respondent firm mentioned that the plaint 
did not state that the firm was registered 
and, in a separate paragraph, objected 
that the suit could not proceed in the 
name of the firm. The suit being a small 
cause, no issues were struok bat the 
Judge in his judgment considered . that 
the first point for determination was whe- 
ther the plaintiff's firm was registered and 
finding it not proved that it was, he dis- 
missed the suit as already mentioned. 

Now the respondents never denied that 
the plaintiff firm was registered as they 
were bound to do if they opposed the suit 
on this ground (O. 6, R. 6 and O 8, R. 2. 
Civil P. C ), aod it was natural enough for 
the plaintiffs to assume that this objec- 
tion had not been taken. The law does 
not require (and this is not disputed) that 
a plaint by a firm must expressly note 
that it has been registered. No referenoe 
to registration or non. registration was 
made in the evidence or it certainly ap. 
pears that the plaintiffs were taken by 
surprise as their counsel now alleges when 
they found at the time of arguments that 
the Judge was calling on them to show 
that they were a registered firm. 

The petitioners have produced a certi- 
fied copy of an order by the Registrar of 
Firms, Delhi, registering the firm Moham- 
mad Ibrahim and Sons on 13th December 
1933. I accept this petition, set aside 
the lower Court’s judgment and remand 
the case for disposal according to. law. 
Costs to be costs in this case. Parties to 
appear in the Court on 9bh August. 

s o./r.k. Case remanded . 
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A. I. R. 1938 Lahore 97 
Bhide J. 

Chuni Shah — Plaintiff — Appellant. 

v. 

Amar Singh — Defendant 

Respondent. 

Second Appeals Nos. 151 and 152 of 1937, 
Decided on 7th May 1937, from decree of 
Dist. Judge, Sialkot, D /- 26th October 1936. 

(a) Evidence— Attestation— Attesting wil- 
nen cannot be presumed to have knowledge 
of contents of document. 

An attesting witness cannot be presumed, from 
the mere fact of attestation, to be aware of the 
contents of the document, muoh less of a mere 
reoital of boundaries : A I R 1939 Lah 551, 
Bel. on. [P 98 0 1, 2] 

(b) Highway — Dedication — Long user by 
pedestrians of roofs of shop for access to 
public street does not raise presumption of 
dedication — Intention to dedicate is neces- 
sary. 

Where the roofs of a shop have been used by 
pedestrians for aocess to the neighbouring publlo 
streets for a long time, suob user does not neces- 
sarily raise a presumption as to dedication in 
every case. There must be an intention to dedi- 
cate, of whloh the user by the publio is mere evi- 
dence and no more : (1914) A C 888, Ref. 

[P 98 C 2] 

(c) Highway — Dedication— Intention. 

A single aot of Interruption is of much more 
weight on the question of intention to dedioate 
than many aots of enjoyment : (1843) 11 M & W 
*97, Ref. [P 99 0 1] 

Aohhru Ram — for Appellant . 

M. 0. Mahajau — for Respondent. 

Judgment.— Second Appeals Nos. 151 
and 152 arise out of two suits of a similar 
oharaoter in whioh the main point for 
decision was the same, viz. whether the 
-roofs of plaintiffs' shop along with those 
of oertain adjoining shops situated in Sial. 
kot town formed a publio road. The plain, 
tiffs sued to restrain the defendants from 
using the roofs of their shops as a publio 
road and for oertain other reliefs. The 
learned District Judge has held that the 
roofs in question were used as a publio 
road, but he has given a deoree restricting 
the right of user to a strip 10 feet in width 
adjoining defendants’ houses. From this 
decision plaintiffs have appealed. The sole 
point argued in the appeals was whether 
the learned District Judge was right in 
holding that the roofs of the shops in ques- 
tion were part of a thoroughfare. It has 
been found that the roofs have not been 
under the management of the Municipal 
Committee of Sialkot and are not paved, 
cleaned, or lighted by that body. The 

roofs, however, give easy aocess to two 
1988 L/18 & u 


publio streets on either side through narrow 
entrances about 2 or 3 feet in width and 
have been used as a short-out by pedes- 
trians for a long time. On the basis of 
this long user the Courts below have pre- 
sumed dedication’ of the said roofs aB a 
public thoroughfare. 

The learned counsel for the appellants 
has urged that the learned District Judge 
has erred in : (a) not taking into consi- 

deration certain relevant documentary evi- 
dence viz. Ex. P/3 and a judgment dated 
22nd Ootober 1914 by Mr. Rose in Civil 
Appeal No. 306 of 1914; (b) in relyiDg on 
some irrelevant evidence viz. Exs. D-4 and 
D 5; and (o) in drawing an inference as 
to dedication from mere long user, when 
there were salient faots militating against 
the existence of any intention to dedica- 
tion. In my opinion there is muoh force 
in these contentions. As regards (a), the 
judgment by Mr. Rose was given in a suit 
instituted by Sher Singh, a predeoessor-in- 
interest of Amar Singh defendant and 
another person in the year 1914, to pre- 
vent Ali Bux (P. W. 2) from building a 
second storey on the roof of his shop. It 
is not disputed that Ali Bux’s shop is in 
the same line along with plaintiffs' shop, 
and the roofs of all these shops taken 
together are alleged to form a publio road, 
giving aooess to publio streets on either 
side. This suit of 1914 was dismissed on 
appeal and it appears from the judgment 
that the plaintiffs did not then olaim that 
the roof of Ali Bux’s shop was a part of a 
publio road, but merely olaimed a right to 
restrain Ali Bux from building the seoond 
storey on the ground that it would inter- 
fere with their right to take long ‘dolis’ 
etc., into the adjoining publio street. The 
learned District Judge has treated this 
judgment as irrelevant on the ground that 
it related to the roof of a different shop 
and the principles of res judicata could not 
apply. But the learned District Judge 
seems to have overlooked the faot that the 
judgment is evidence of plaintiffs' admis- 
sion in that appeal that one of the roofs 
in question did not form a publio road and 
that he then olaimed only a lesser relief 
whioh was inconsistent with his present 
olaim. It is true that the dispute in that 
case was with respeot to the roof of Ali 
Bux’s house. But that roof is a part of the 
alleged publio road and stands on exaotly 
the same footing as the plaintiffs' own roofs. 
There could not be any publio thoroughfare 
consisting of the roofs in question, unless 
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they were all used as a public road and 
tbuB could give access to the public streets 
on either Bide. In my opinion the judg- 
ment referred to above was relevant under 
S. 11, if not under S. 13, Evidence Act. 

Another document relied on by the plain- 
tiffs which was left out of consideration 
by the learned Distriot Judge is Ex. P/3. 
This was an agreement between the pre- 
deoessors-in. interest of the defendant Amar 
Singh and the plaintiff Ghuni Lai. By 
this agreement Chuni Lai gave up his right 
of pre-emption while Sher Singh and Mehr 
Singh, the predeoessors-in-interest of Amar 
Singh agreed to open no fresh doors or 
ventilators. Now, if the roofs of the plain- 
tiffs’ houses were a part of a publio road 
as alleged by the defendant in the present 
case, there could be no dispute with Chuni 
Lai about any right to open door, windows 
etc. on suoh road. The agreement is thus 
inconsistent with the position taken up by 
the defendant in the present case and would 
be relevant under S. 11, Evidenoe Aot. 

I come now to the documents Exs. D-4 
and D-5 whioh have been relied upon by 
the learned Distriot Judge in addition to 
the oral evidence as regards the use of the 
roofs as a publio road. Ex. D.4 is a sale 
deed by the predeoessors-in-interest of 
defendant Amar Singh executed in his own 
favour. In this dooument, the roofs in ques- 
tion are mentioned as the boundary on one 
side of the house sold and are described as 
'raBta hattan’. Now this is obviously a 
document between third parties and a 
mere description of boundaries therein oan- 
not be considered to be a relevant piece of 
evidence as against the plaintiffs in this 
suit. It may however be mentioned that in 
this very dooument, another street, whioh 
formed the boundary of the house on 
* another side was described as ’shara-e-am’ 
(publio thoroughfare), while the roofs are 
merely referred to as 'rasta hattan’. Evi- 
dently therefore, even the executants did 
not look upon the latter as a ‘shara-e-am’ 
(publio thoroughfare). 

The other dooument relied upon by the 
learned Distriot Judge is a mortgage deed 
Ex. D-5, in whioh the roofs are similarly 
referred to as 'rasta hattan.’ This doou- 
ment is attested by Gian Chand, one of 
the present plaintiffs. But it is well estab- 
lished that an attesting witness cannot 
be presumed, from the mere fact of attes- 
tation, to be aware of the contents of the 
dooument, muoh less to a mere reoital of 
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boundaries : 14 Lah 369. 1 I am therefore of 
opinion that the learned Distriot Judge has- 
also erred in relying on Exs. D-4 and D-5, 

Excluding Exs. D-4 and D-5 and taking 
into consideration the judgment of Mr. Bose- 
of the year 1914, and P/3, the point for deci- 
sion is whether the evidenoe in this oase is 
sufficient to justify a finding that the roofs 
in question form a publio thoroughfare.. 
To prove that the roofs form a publio 
thoroughfare, it is necessary to have evi- 
dence as to their dedication for publio use, 
express or implied. Admittedly, there is 
no evidenoe of any express dedication in 
this oase and the only question is whether 
the dedication should be inferred from 
mere user. 

There is no doubt evidence of respeot- 
able witnesses on the record to the effeot 
that the roofs in question have been used . 
by pedestrians for aooess to the neighbour, 
ing publio streets for a long time. But suoh 
user does not necessarily raise a presump- 
tion as to dedication in every oase: see 
(1914) A C 338. 2 In every oase of this type> 
there must be an animus dedicandi, an 
intention to dedioate, of whioh the user by 
the publio is mere evidenoe and no more : 
of. (1843) 11 M & W 827. 8 The question 
must therefore be decided with due regard 
to all the oiroumstanoes of the oase. Th&- 
faots of the present oase are very peculiar. 
The shops in question belong to different 
persons. There is no evidenoe to show 
that they belonged to one person at any 
time as suggested. Hoofs of houses are not 
ordinarily meant to be used as a publio 
road and it is diffioult to presume or infer 
that the owners of those shops may have 
intended to dedioate the roofs for any suoh. 
user. Any suoh user would be wholly incon- 
sistent with the right of the owners to 
make use of the roofs for ordinary purposes- 
and also for building an upper storey, eto.». 
when required. In addition to these faots* 
we have also the evidenoe furnished by 
the judgment of Mr. Bose of the year 1914 
and P/3, whioh show that even the pre- 
decessors of the defendant did not look* 
upon these roofs as forming a thoroughfare*, 
at the time of the litigation of 1914 and- 
also in 1918, when P/3 was executed. It 
is not disputed that Ali Bux did build an - 

1, Fazal Hussain v. Jiwan Shah, A IR 1983 Lal> 

651=141 I 0 464=14 Lah 369=84 P L R 196. 

2, Folkestone Corporation v. Brookman, (1914b 

A 0 888=83 LJKB 746=110 L T 894=7& 

J P 278=12 L G R 934=80 T L R 297. 

8. Poole v. Huakinson, (1848) 11 M & W 827. 
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upper storey on his roof, and there was 
thus an interruption of the user of the 
alleged publio road. A single aot of inter- 
ruption, it has been said, is of much more 
weight on the question of intention to dedi- 
cate than many acts of enjoyment : per 
Parke B in (1843) 11 M & W 827. 3 

After carefully considering all the faots, 
it seems to me that it would not be proper 
to infer dedication of the roofs for use as 
a publio thoroughfare. I may note here 
that there was an issue as to easement, 
but no right of easement has now been 
relied on. I accordingly accept both the 
appeals and modify the decrees of the 
learned District Judge to the extent of 
adding a relief restraining the defendant 
from using the roofs of the plaintiffs’ shops 
as a publio read for giving access to the 
public streets on either side. In view of 
all the oiroumstanoos, I grant the plaintiffs 
in eaah oase only half the oosts throughout. 

T.m./d.S. Appeals accepted. 
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Addison and Din Mohammad JJ. 

Jiuan Singh — Defendant — Appellant. 

v. 

Deu,an Iiadhaktahen, Plaintiff and 
another, Defendant — Respondents. 

Letters Patent Appeal No. 80 of 193G, 
Decided on 1st February 1937, from deoree 
of Jai Lai J., D/. 6th March 193G, reported 
tn A / H 1036 Lah 747. 

Limitation Act (1908), Art*. 61, 96 and 120 
— Promissory note by R and N in favour of 
J and 1/. J alone realizing whole amount — 
Subsequent suit by J and M on basis of pro- 
note — Suit decreed for il only to extent of 
bis half share — Suit by R to recover from J 
amount paid to A I — Suit held was governed 
by Art. 61 or Art. 120 but not by Art. 96. 

R and *V borrowed oerlalu amount on a pro- 
miaaory note from J and it. J alone realized the 
amount. Subsequently J and it brought a suit 
agalnat R and -V on the basis of the promissory 
note Aa J had no authority to rooeive payment 
on behalf of il, the suit was dismissed to the 
of half the claim but was decreed in 
favour ol Af to the extent of half the claim. 
Thereupon R brought a suit against J to recover 
the amount paid to it on the ground that he had 
been compelled to pay it twice. 

//s/d that the suit fell under 8. 70, Contract 
Aot, and waa govarnad by Art. 61 or Art. 1<0, 
Llin. Act, and not by Art. 96; Case Law discussed. 

[P 101 C 1] 

Achhru Ram — for Appellant. 

Mohr Chand Mahajan — for Retpjndenta. 

Addison J.— On I6fch February 1919, 
osdha Kisben and Narain Kishen bor. 


rowed Rs. 5,000 on a promissory note 
from Jiwan Singh and Milkhi Chand. On 
27th May 1919, Jiwan Singh alone rea- 
lized Rs. 5,000 on aooount of this promis- 
sory note from the debtors by means of a 
draft on them. In 1925 Jiwan Singh and 
Milkhi Chand sued Radha Kishen and 
Narain Kishen for reoovery of Rs. 7,700 
on the basis of the promissory note. The 
defence was that the promissory note had 
been discharged by the payment of 27th 
May 1919, and this defence was upheld. It 
was held however that Jiwan Singh had 
no authority to receive payment on behalf 
of Milkhi Chand. Consequently the suit 
by Jiwan Singh was dismissed to the 
extent of half the claim, while the suit so 
far as Milkhi Chand was conoernod was 
decreed for half the amount in suit, the 
decree of the trial Court being dated 10th 
April 192G. There was an appeal to this 
Court which ended in dismissal on 29th 
January 1931. Milkhi Chand executed his 
deoree to the extent of Rs. 1,200 up to 
Ootober 1932. Thereupon the present 
suit was instituted by Radha Kishen to 
reoover the sum of Rs. 1,200 from Jiwan 
Singh on the ground that he had been 
maile to pay Rs. 1,200 twioo over by 
reason of his uotion und was therefore 
entitled to a decree against him for that 
amount. The Courts below decreed the 
claim and thore was an appeal to this 
Court on the question of limitation. A 
learned Binglo Judge has held that the 
suit is not barred by time and dismissed 
the appeal. Against this decision Jiwan 
Singh has appealed under the Letters 
Patent. 

The contention on behalf of the appel- 
lant is that Art. 96 applies. It is to the 
effeot that thore is three years’ limitation 
from the date when the mistake becomes 
known to the plaintiff, when relief is 
sought on the ground of mistake. On the 
other hand the contention on behalf of the 
respondents is that Art. 61 or Art. 120 
applies. Art. 61 gives three years from 
the date when the money is paid in a suit 
for money payable to the plaintiff for 
money paid for the defendant, while 
Art. 120 gives Bix years from when the 
right to sue aoorues for a suit forwhiohno 
period of limitation is provided elsewhere 
in the Schedule. A ease whioh is nearly on 
all fours with the present is 13 Cal 155. 1 
There one T first deposited a sum of 

l. Torab All Khan v. Nil Buttun Lai, (1886) U 
Cal 165. 
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money with a shroff in the name and to 
the credit of a third person but later 
withdrew it. The heirs of the third per- 
son sued the shroff to recover the sum 
deposited and obtained a decree against 
him, in satisfaction of which the shroff 
paid the money. The shroff then sued T , 
to recover the sum he had been compelled 
to pay under the deoree of 1878. It was 
held that Art. 61 applied and that the 
plaintiff’s oause of aotion arose at the time 
when he aotually paid the money on 
15th January 1883, and that the suit, 
which waB instituted on 5th February 
1884 was not barred by limitation. A 
somewhat similar case is reported in 31 
P R 1904. 2 

Reliance was placed upon 87 I C 1017. 3 
There were three mortgagees of certain 
property. The mortgagor remitted the 
mortgage money by money order to the 
names of all the three mortgagees but the 
amount was received by S alone, who did 
not pay their share to the other mort- 
gagees. A suit was subsequently brought 
for sale on foot of the mortgage and the 
Court held that payment to 5 alone did 
not amount to satisfaction of the mort- 
gage deed and made a deoree. Thereupon 
the mortgagor brought a suit to reoover 
from the sons of S the amount reoeived by 
5 together with interest. It was held 
that the suit was governed by Art. 96 and 
that time began to run from the date of 
the judgment in the mortgage suit when 
the mistake was discovered. Ab against 
this, however, it was held in 4 Pat 448 4 * 
that in giving effeot to a statute of limita- 
tion, if two Articles limiting the period 
for bringing a suit are wide enough to 
inolude the same oause of aotion and 
neither of them can be said to apply more 
specifically than the other, that Artiole 
whioh keeps alive rather than that which 
bars the right to sue should be preferred. 
Where therefore a patnidar brought a suit 
to reoover from the landlord a sum of 
money paid in excess of the amount 
demandable for cess, the relief being based 
on mistake, it waB held that Art. 62 (whioh 
corresponds to Art. 6l), and not Art. 96 
was applicable. 


2. Fitzgerald v. Musa, (1904) 81 P R 1904. 

8. Ganesh Parehad v. Jot Singh, AIR 1925 
Oudh 719=87 I 0 1017. 

4. Tofa Lai Das v. Moinnddin Mlrza, AIR 1925 

Pat 765=93 I 0 129=4 Pat 448=7 PLT 

481. 


34 Mad 167 6 dealt with a oase where an 
agent sued to reoover moneys spent by him 
on acoount of his principal. It was held 
that the right of the agent to recover was 
conferred by 8. 70, Contract Aot, and that 
he was entitled to bring the suit imme- 
diately after he had expended his own 
moneys, and that the Article applicable 
was Art. 61. It was said that that Artiole 
was not oonfined to oases where defendant 
was under a legal liability to make the 
payment but was also applicable to oases 
falling under 8. 70, Contract Aot. To the 
similar effeot is A I R 1931 Lah 344. 6 In 25 
OWN 813, 7 a case whioh fell within 8. 70, 
Contract Aot, it was held that Art. 120, 
Lim. Aot, applied and not Art. 61. 133 I C 
615 8 is also somewhat in point. A mort- 
gaged oertain property to B for Rs. 750 in 
June 1921 directing B to pay Rg. 400 to 
A's creditors. B did not pay and A had to 
pay the amount to his creditors. There- 
after A instituted a suit against B to 
reoover the amounts paid. It was held 
that the suit was not governed by Art. 61 
but by Art. 120, Again, in 57 Mad 347 9 
the plaintiff, who was a principal partner 
of a firm, sued the defendant, bis sub. 
partner, for the recovery of that portion of 
the plaintiff's share of the partnership 
losses paid by him to the creditors of the 
partnership on its dissolution whioh the 
defendant was bound to contribute under 
a special oontraot. Here again it was held 
that Art. 120 governed the suit, and not 
Art. 61. In another oase the Allahabad 
High Court in 70 I C 682 10 held that 
where a vendee, with whom a part of the 
sale money is left for payment to a credi- 
tor of the vendor, failed to pay the amount 
and the vendor had to pay it himself and 
then brought a suit for damages against 
the vendee, the suit is governed by Art. 61. 
A similar oase of the same Court is 
reported in 63 I O 87. 11 

6. Kandaawaml Pillai v. Avayambal, (1911) 84 
Mad 167=7 I O 399=20 MLJ 989. 

6. Shahbaz Khan v. Bhangi Khan, AIR 1931 

Lah 844=136 I O 177=83 P L R 1090. 

7. Upendra Krishna Mondal v. Naba Kishore, 
AIR 1921 Oal 93=62 I 0 616=25 OWN 
813. 

8. Zaltan Aheer v. Bat Ram Singh, AIR 1981 
All 649=188 I O 615=63 All 702=1931 
A L J 688. 

9. L. Seenayya v. L. Ramallngayya, AIR 1984 

Mad 12=148 I 0 204=57 Mad 347=65 
MLJ 789. 

10. Brikant Pande v. Jamna Dhar Dube, AIR 

1922 All 409=70 I O 582. 

11. Barju Misra v. Ghulam Husain, (1921) 68 1 0 87. 
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It is dear therefore that whether there 
is an obligation to pay or whether there 
is a < 4^86 which falls within S. 70, Contraot 
Act, the authorities lean to the view that 
Art. 61 applies or that Art. 120 applies in 
oases suoh as the present, but that Art. 96 
does not apply. This is a oase where 
8. 70, Contraot Act, is applicable. It is 
unnecessary to deoide in the present oase 
whether the better Article is Art. 61 or 
Art. 120 as, whichever applies, the suit is 
within limitation. Perhaps the better 
view would be that Art. 120 is the appro- 
priate Artiole, as suoh a suit as the present 
falls within that Artiole without straining 
the language thereof. For the reasons 
given we dismiss the appeal with costs. 

P.R./D.S. Appeal dismissed. 
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Jai Lad and Bhide JJ. 

Ramel Singh and others 
Appellants, 
v. 

Emperor. 

Criminal Appeal No. 683 of 1937, De- 
oided on 20th September 1937, from order 
of Bobs. Judge, Hoshiarpur, D /- 1st June 
1937. 

Criminal Trial — Retracted confession — 
Contradictory confessions cannot be relied 
upon in absence of direct testimony — Fact 
that some policemen were interested in in- 
vestigation when confessions were made is 
good ground for not relying upon them. 

In the absenoe of any dlreot evidence, it is not 
safe to rely upon the retraoted confessions which 
are oontradlotory to eaoh other In material details 
and whioh have been oontradioted by the direot 
testimony. The faot that the oonfessions were 
retraoted and that when they were made some 
polloemen were interested In the Investigation of 
the oase, Is a good ground for not relying upon the 
oonfeBslons. [P 102 0 2] 

Dr. Nand Lai — for Appellants. 

Bardar Jhauda Singh for Advooate- 
Qeneral — for the Grown. 

Jai Lai J. — The three appellants, Bamel 
Blngh, Kirhu and Fakhru, have been oon- 
viofced of the murder of Prabh Dyal on 
the night preceding 29fch Ootober 1936 in 
a village oalled Bhall adjoining the main 
road between Pathankot and Kangra in 
the vioinity of Bhahpur. Ramel Bingh 
and Kirhu have been sentenced to death; 
Fakhru, a Gujjar, who was a servant of 
Bamel Bingh has been sentenced to trans- 
portation for life. It appears that on the 
morning of 29th Ootober 1936 the body of 


the deceased was notioed hanging on a 
tree by a lorry driver who reported the 
matter to the polioe and an enquiry was 
immediately started. Having regard to 
the position in whioh the body was found 
or for some other reasons whioh it is 
difficult to disoover, the theory started 
during this enquiry was that the deceased 
had committed suicide. Mt.Pankho, mother 
of the deoeased, and his cousin also made 
statements that Prabh Dyal had commit- 
ted suioide. These statements were made 
on 31st Ootober 1936. The body was sent 
to the Civil Surgeon for post mortem. His 
report was that the deoeased had died as a 
result of asphyxia. In his statement in 
Court he was definitely of opinion that the 
deoeased was not strangled to death but 
that he was hung alive on the tree. He 
was cross-examined at considerable length 
in order to enable him to agree with the 
theory whioh was subsequently propounded 
by the proseoution that Prabh Dyal had 
been throttled by three men and was hung 
on the tree after he had died, but the 
Civil Surgeon adhered to his original opi- 
nion that he was not throttled but was 
hung alive on the tree. At some subse- 
quent stage, therefore, it was considered 
that Prabh Dyal could not have committed 
suioide and consequently the investigation 
was direoted towards discovering the oul- 
prits who bad oaused his death. 

It appears that Mt. Laohho, widow of 
Prabh Dyal, had been entioed away about 
a month previous to his death and Ramel 
Singh and Kirhu were considered to be 
the persons who had done so. She how- 
ever returned to her husband after an 
absence of about ten days but after remain- 
ing with him for a few days she again 
disappeared. Prabh Dyal, it is said, after 
having made inquiries about her where- 
abouts and being unsuccessful in recover, 
ing her, filed a complaint in the Court of a 
Magistrate on 27th Ootober naming Kirhu 
and Ramel Singh as the accused. Jt is 
however to be noted that in this oomplaint 
he stated that Kirhu had illioit intimacy 
with Mt. Laohho and was keeping her 
with oriminal intention. He accused Ramel 
Bingh of abetting this oonduot of Kirhu. 
As I will show presently, the oase for the 
proseoution is that it was Ramel Singh who 
had entioed Mt. Laohho and had oontraoted 
illioit intimacy with her and that Kirhu, 
the maternal uncle of Ramel Bingh, was 
merely an abettor. On 28th Ootober, 
according to the statement of Mt. Pankho, 
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mother of Prabh Dyal, he was called 
away from his house by Kirhu and the 
next that she heard about him was when 
his dead body was being taken to Dharm- 
sala on 29bh October. 

At the trial, witnesses were produced for 
the prosecution to show that the accused 
were seen with the deoeased on the previ- 
ous evening. That evidence has however 
been disbelieved by the learned Sessions 
Judge. One Sohnun was produoed as an 
approver. Qis statement also has been 
disbelieved by the Sessions Judge. The 
conviction is based on the existence of 
motive and the three retraoted oonfes- 
Bions made by the three oonviots before an 
Honorary Magistrate of Second Class at 
Rehlu and the testimony of Mt. Panbho 
that on the evening of 28th October Kirhu 
took the deoeased with him on the pretext 
of compromising the affair of Mt. Laohho. 
It may be mentioned here that though it 
is alleged that Mt. Laohho was with 
Bamel Singh on 28th October, it appears 
that immediately after the discovery of 
the corpse of Prabh Dyal, she is said to 
have gone into the custody of a head con. 
stable of police and for about six months 
after the incident, till her recovery, she 
lived with Tulsi Bam, a constable, in his 
village. It is said that she was handed 
over to them by one Situ who was a cousin 
of the deoeased and that the woman 
remained with Tulsi Bam beoause she was 
assured that money had been paid to Situ 
as her prioe through Bup Singh. This 
incident I have mentioned only to show 
that some policemen were vitally inter, 
ested in the result of the investigation 
and that the fact that almost immediately 
after the murder Mt. Laohho went into the 
possession of a policeman is a matter 
which has some bearing on the oulpabi- 
lity or otherwise of the present accused 
and on the theory of suioide whioh was 
first started. 

I have no doubt on the evidenoe that 
Prabh Dyal was murdered. The theory 
of suioide is not under the oiroumstanoes 
believable. The medical evidenoe shows 
that he was hung on the tree when he 
was alive. At the time of the recovery of 
his body, his handkerohief was found in 
his mouth. This oiroumstanoe dearly in- 
dicates murder and not suioide. The three 
confessions were made by the aooused 
before the same Magistrate and the 
learned Sessions Judge has in his judg- 
ment deBoribed some of the discrepancies 
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that exist in these three confessions and 
has remarked as follows : 

From these confessions it is obvious that they 
were made by eaoh aooused aooording to hll own 
choice and that Ramelu and Kirhu still hoped 
that there being no other evidenoe and Mt. 
Laohho having been seoreted away, even these 
oonfessiocs might not completely oondemn them. 

It is clear that the confessions do not 
give the true oiroumstanoes of this crime. 
In the first instanoe it is stated in them 
that the deoeased was throttled by the 
three appellants and the approver. . The 
approver’s evidenoe has been disbelieved 
by the Sessions Judge. Aooording to the 
medical evidenoe there were no marks of 
throttling. This oiroumBtanoe shows that 
the confessions do not oontain a true 
statement of the oiroumstanoes under 
whioh the deceased died. It appears that 
after the confessions were recorded, all the 
three aooused were remanded to polioe 
custody and not to the judicial look. up, 
and before the Committing Magistrate 
they made an application and this ap- 
plication was made at a fairly early 
stage of the inquiry, stating that the 
confessions had been obtained by ooeroion. 
There is no evidence of ooeroion and it 
is not necessary to come to a finding whe- 
ther there was or there was no ooeroion 
but the faot that the confessions were re- 
traoted and that when they were made 
some policemen were interested in the 
investigation of the case, is in my opinion 
a good ground for not relying upon the 
confessions specially when it has been 
admitted that the confessions do not agree 
in material details. 

As to the oiroumstanoes under whioh 
Mt. Laohho left her husband’s house, there 
are material discrepancies between the 
statement of Mt. Laohho and the state- 
ments of the two aooused Bamel Singh 
and Kirhu. I consider that though there 
was a motive for Bamel Singh and Kirhu 
to oause injury to Prabh Dyal, in the 
absenoe of any direct evidenoe it is not 
safe to rely upon the retraoted confes- 
sions whioh are contradictory to eaoh 
other in material details and whioh have 
been oontradioted by the direct testi- 
mony of Mt. Laohho. I may mention 
that Bup Singh, the head constable, who 
was the first, aooording to the proseou- 
tion case, to oome into possession of the 
woman after the death of her husband 
and who is said to have disposed of her 
and is said to have been instrumental m 
selling her to Tulsi Bam, was at the time 
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an orderly of polioe officer who was 
investigating this case. I do not feel in- 
clined to accept the evidence of Mt. 
Pankho. She contradicts the other wit- 
nesses as to the interval between the 
disappearance of Mt. Laohho and the 
murder. On the whole the guilt of the 
appellants has not been satisfactorily 
proved and I would aooept their appeal, 
eet aside their oonviotions and direot their 
release from jail forthwith. 

Bhide J I agree. 

-8. G./R.K. Appeal allowed. 
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Bhide J. 

Jagta and another — Defendants — 
Appellants. 

v. 

Bugga and others, Plaintiffs and 
others, Defendants — Respondents. 

Second Appeal No. 80 of 193G, Deoided 
on 8th February 1937, from decree of 
Dist. Judge, Ludhiana, D/- 16th Novem- 
ber 1935. 

'Custom (Punjab) — Adoption — Jhali Jata of 
village Dehlon, Ludhiana District — Right of 
adopted son to succeed collaterally. 

Among Jhall Jata of the village Deblon in the 
Ludhiana Distriot, an adopted son is entitled to 
euooeod collaterally in the family of his adoptive 
lather. [P 10 s q I] 

F. C. Mittal for J. N. Aggarwal — 

for Appellants. 

Manohar Lai — 

for Respondents ( Plaintiffs ). 

Judgment. The sole point for decision 
in this seoond appeal is whether according 
to the custom governing the parties, who 
are Jhali Jats of the village Dehlon in the 
Ludhiana District, an adopted son is enti- 
tled to suooeed collaterally in the family 
of his adoptive father. The plaintiffs 
alleged that they were not so entitled, 
while the defendants joined issue on the 
point and disputed the plaintiffs* claim to 
the property in suit. The oase oame up to 
th^ G°urt onoe before but was remanded 
o the Distriot Judge for re-decision, on a 
Detters Patent Appeal, by order dated 21st 
February 1935. The trial Court reported 
after further enquiry (which was ordered 
by the learned Distriot Judge) that an 
adopted son was entitled to succeed col. 
laterally in the family of the adoptive 
father ; but the learned Distriot Judge did 
oot aooept this finding and dismissed the 


appeal filed by the defendants. From this 
decision they have preferred a seoond 
appeal supported by the necessary certifi- 
cate on the question of oustom. The learned 
District Judge was of opinion that the 
onus lay dearly on the appellants to prove 
that the oustom was as alleged by them, 
as it was contrary to the general custom 
as stated in paras. 48 and 49 of Rattigan’s 
Digest of Customary Law and as there 
were two decisions of this Court relating 
to Jats of the Ludhiana Distriot, in whioh 
the custom was found to be in accordance 
with the general oustom. The Customary 
Law of the Distriot, prepared by Mr. 
Dunnet in 1911, oontains no specifio rule on 
the preoise oustom in issue in the present 
case (see questions 69 and 70). The author 
has merely referred to two deoided oases 
(only one of them related to Jats) and re- 
marked ‘presumably when the adopted 
son aoquires no right of collateral suooes- 
Bion in his adoptive family, he loses no 
right of collateral suooession in his natural 
family*. As far as I oan see, the answers 
to questions 69 and 70 contain no definite 
statement of oustom on the point at issue 
in this oase. The defendants-appellants 
proved three instances in support of the 
oustom alleged by them ; but these were 
considered by the learned Distriot Judge 
to be insufficient to establish it. 

On behalf of the appellants, it was 
urged that there is no ‘general* oustom in 
this province and the learned Distriot 
Judge was wrong in relying on it and 
shifting to the defendants the onus of 
proof whioh dearly lay on the plaintiffs. 
In support of this contention, he relied on 
17 Lah 10 1 and 17 Lah 296. a As regards 
the two decisions of this Court referred to 
by the learned Distriot Judge, viz. 8 Lah 
46 3 and AIR 1929 Lah 216, 4 it was urged 
that these were not in point as they 
related to Jats of different gots and differ- 
ent localities. As regards the riwaj-i-am 
it was urged that it did not lay down any 
speoifio rule on the point at issue and was 
not against the appellants. Lastly, it was 
contended that the instances produced by 

1. Mt. Bamon v. Saha, AIR 1935 Lah 93=161 

I O 245=17 Lah 10=38 P L R 198. 

2. Kartar Singh v. Mt. Banto, AIR 1936 Lah 

804=168 I O 379=17 Lah 296=88 P L R 

300. 

3. Khusht Ram v. Mangal Singh, AIR 1926 

Lah 630=96 I 0 788=8 Lah 46=28 P L R 

481. 

4 . Dulla v. Taca Singh, AIR 1929 Lah 216= 

113 I 0 17. 
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the appellants dearly supported them and 
taken along with the oral evidenoe were 
sufficient to establish their oase, even if 
the onus had been on them, especially in 
view of the fact that no instances were 
produced by the plaintiffs in support of 
their case. 

The contention of the learned counsel 
for the appellants that there is no ‘general’ 
oustom in this province and that the 
burden of proof lies on the party relying 
on oustom is supported by the rulings 
cited by him; hut it was urged by the 
learned counsel for the respondents that in 
view of the faot that a customary appoint- 
ment of an heir merely oreates a personal 
relation and does not transplant the 
adopted son into the adoptive family, the 
onus lay on the appellants to prove the 
alleged right of collateral suooession in the 
adoptive family. In support of this con- 
tention reliance was placed by him on the 
reasoning adopted in the Full Bench ruling 
reported in 3 Lah 362. 6 There is some 
force in this contention, though it is open 
to the critioism that oustom is not matter 
of inferences but of faot, and if there is no 
‘general’ oustom in the provinoe, no assis- 
tance oan be gained from considering the 
nature or incidents of oustom prevailing 
amongst other tribes or other localities. 
In the present instanoe, although the Cus. 
tomary law of the Ludhiana District does 
not state any preoise rule on the point 
arising in this case, the answer to ques- 
tion 69 in the compilation of 1911 and the 
illustrations thereto show that an adopted 
son does not as a rule succeed to his 
natural father’s estate as against his 
natural brothers. If the appointment of 
an heir is akin to gift and does not result 
in transplantation of the adopted son in 
the adoptive family as laid down in 3 Lah 
362®, there is no reason why the adopted 
Bon should lose his right of succession in 
the natural family even in the presenoe of 
his brothers; The faot that he does lose 
such right shows that oustom is not always 
logical or consistent. Its real test must 
therefore be found in instances. The 
plaintiff.respondents produced no instances 
in their favour. Their learned counsel has 
merely relied upon two reported oases, viz. 
8 Lah 46 8 and A I B 1929 Lah 216 4 , but 
these refer to Jats of different gots in 

other villages and are not direotly in point. 

■ 1 — — ■ ■ ■ — ■ ■ " ■ 

6. Mela Bingb v. Gurdas, AIR 1922 Lah 493= 
68 I 0 868=8 Lah 362 (F B). 


The appellants, on the other hand pro- 
duced three dear instances relating to 
Jhali Jats in support of their case, inolud. 
ing one in their own family. The latter 
instanoe related to suooession on the death 
of Sobha Singh when Gangu, an adopted 
son, was allowed to succeed collaterally 
{vide Mutation Ex. D/3 deoided on 17th 
December 1894). The other two instances- 
relating to Jhali Jats are from a neighbour- 
ing village called Ghori {see Exs. D/ll and- 
D/14). The faot that there are dear out 
instances showing the parties concerned 
followed the rule of custom as alleged by 
the appellants, was not challenged by the 
learned counsel for the respondents ; bub 
he contended that the instances were few 
and are not sufficient to discharge the 
onus which lay on the appellants. How- 
ever, I have already pointed out abovo 
that the Customary Law of the district does- 
not lay down any rule on the point ab- 
issue and the presumption arising merely 
from the general statement as to the 
nature of customary adoption in 3 Lah 
362 5 cannot be considered to be very 
strong. It is significant that the plaintiff*- 
have not been able to cite a single instanoe- 
in support of their oase. The oral evidence 
produced by them was of little value and 
they did not rely on it or even care to have- 
it printed or typed for the purpose of thi* 
second appeal. The appellants have, on 
the other hand, relied on their oral evi- 
denoe also and it is supported by three- 
clear instances. The instances are few 
but a few dear out instances are better 
than a large number of dubious ones. The 
parties in this oase are admittedly govern, 
ed by oustom and the only point in dis- 
pute is the aotual rule followed on the- 
point at issue. This being the oase, I do 
not see why a large number of instances 
should be insisted on. The oase might 
have been different if there was a dispute- 
as to whether personal law applied and a 
oustom contrary to such personal law had 
to be established. 

The faot that the right of collateral' 
suooession in the adoptive family has been 
found to exist in some oases of oustomary 
adoption cannot be disputed {see e. g. 3 
Lah 17 6 and other oases given under 
para 49, Battigan’s Digest of Customary 
Law). The appellants have produced a 
oopy of an extract from the riwaj.iam- 

6. Waryaman v. Eanshi Bam, AIR 1922 Lab 
106=66 I C 809=8 Lah 17. 
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of pargana Ghungarana (in whioh the 
village of the parties is situated) prepared 
in 1882, wbioh shows that the spokesman 
of the tribes concerned (amongst whom 
were some representatives of the got and 
the village of the parties) considered that 
an adopted son stood on the same footing 
as a natural son and hence lost bis rights 
in the natural family (Ex. D/7). In the 
riwaj.i.am of the same pargana prepared 
in 1911, the custom was stated to be the 
same as before, though it must be said 
that the instances given are conflicting 
(Ex. D/9). In the Customary Law of the 
District prepared in 1911, the author has 
noted in the answer to question 69 that 
the custom varies in different villages and 
the uncertainty of custom about the rights 
of succession of the adopted son is also 
noticed at the end of the preface to that 
book. If the ouBtom is so variable and 
uncertain, well ascertained instances from 
the Jhilli got including one from the 
family of the parties, even though they 
may be few, must obviously be given great 
weight. Taking into consideration all the 
facts stated above, the evidence produced 
by the appellants appears to me to be suffi- 
cient to prove that the custom amongst 
Jhilli Jats is as alleged by them. I there- 
fore aooept the appeal and dismiss the 
plaintiffs’ suit, but in view of all the cir- 
cumstances leave the parties to bear their 
costs throughout. 

T.M./D.S. Appeal accepted. 
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Tek Chand and Abdul Rashid JJ. 
Firm Uaji Ghulam Rasul Khu , 
Bakhsh Assessees — Petitioners. 

v. 

Commissioner of Income. tax, Lahore 
Respondent. 

Civil Miso. No 214 of 1937, Deoided 
1st July 1937, from decision of Comm 
aioner of Income-tax, Punjab, North W« 
rontier and Delhi Provinces. 

Ri. D U?, m ?; Ux , Acl U922) ’ S *- 26- A, 2(14] 
into i M 0n ~ In . COme tax * u ‘koritie» may 

de a rmin^r’ ci / Cum ' Untial direct 

- OnT. ra/,. PBrtner#hip docum «nt i.genui 
tration. °" P * r, ° n a P pl * in « **r rag 

It Is open to the inoome-tax anthnfiHra 

d”!«m| iden “h b i°h th droum, ‘®»‘l»l and direot 
Jhln U . wheth ” r th8 Instrument ol partn 

d , 0CUmen * or whether It men 

Madinl b ,° eU8 ‘'“ n8 »ctton lor the purpose 
evading the tax. Th. onu. roete on the pera 


who applies for the registration of the firm to 
prove that a genuine instrument of partnership 
has been executed and that all the persons named 
therein are aotual persons and not “dummies.” 

A firm, consisting of two partners, applied for 
registration of partnership in 1934 on the ground 
that the sons of one of the partners had been 
included in the partnership as partners in 1932. 
On the conclusion of the financial year 1932-33, 
the profits were not divided between different 
partners. The sons lived in the houses belong- 
ing to their father and all their household 
expenses continued to bo paid by the father. 
Neither was there any evidence that any of the 
sons contributed anything towards the capital of 
the firm, nor was it proved that they possessed 
any separate property from which the losses 
could have been recovered : 

Held that the firm consisted only of two origi- 
nal partners: (1927) 11 Tax Cas 614 ; 7 1 T C 38; 
AIR 1932 Bom 116 ayul 5 I T C 389, Rel. on. 

[P 106 C 2 ; P 107 C 1, 2] 

Kirpa Ram Bajaj — for Petitioners. 

Jagan Nath Aggarwal and S. M. Sikri — 

for Respondent . 

Abdul Rashid J. — This is an applica- 
tion under 8. 66 (3), Inoome-tax Aot, 
praying that the Commissioner of Inoome- 
tax may be ^required to state the oase of 
the assessee " firm Haji Ghulam Rasul. 
Khuda Bakhsh” to this Court for the 
deoision of the questions of law arising 
therein. The firm Haji Ghulam Rasul- 
Khuda Bakhsh oonsisted, aooordmg to the 
case for the assesses, of two partners, 
namely the brothers Haji Ghulam Rasul 
and Haji Khuda Bakhsh, till 1st July 
1932. Haji Ghulam Rasul had a 12/l6th 
and Haji Khuda Bakhsh 4/16th share in 
the firm. On 1st July 1932 the oonstitu- 
tion of the firm was ohanged and the 
three sons of Haji Ghulam Rasul, namely 
Abdul Wahid, Abdul Rahman and Abdul 
Ghaffar, beoame partners in the firm to 
the extent of 3/16th, 3/l6th and 2/16th 
respectively. The share of Haji Ghulam 
Rasul was reduced from 12/16th to 4/16th. 

On 21st Maroh 1934 a partnership 
deed was executed evidenoiDg the fact that 
the firm oonsisted of five partners, and 
that their shares were as specified above. 
On the strength of this deed of partner- 
ship an application was presented to the 
income-tax authorities, under 8. 26. A 
Income-tax Aot, for the registration * of 
the firm. The Inoome-tax Offioer was of 
the opinion that the deed of partnership 
was a bogug one, and that the three son* 
of Haji Ghulam Rasul were merely * dum- 
mies and not real partners in the firm. 
The Inoome-tax Offioer gave a number of 
reasons for holding that the share of Haji 
Ghulam Rasul was 12/16th and that his 
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sons were working in the firm as assis- 
tants of their father and not as real 
partners. On these findings the applica- 
tion for the registration of the firm was 
dismissed, and the firm was assessed to 
income-tax as originally constituted. 
Against this deoision an appeal was pre- 
ferred to the Assistant Commissioner of 
inoome-tax. He affirmed the deoision of 
the Income-tax Officer, and gave additional 
reasons for holding that the deed of part- 
nership did not embody a genuine transac- 
tion. The Income-tax Commissioner was 
approaohed under S. 66 (2), Income-tax 
Act, to refer the case of the assessee to 
this Court. On his refusal to do so, an 
application was preferred to this Court 
under 8. 66 (3) as already mentioned. 

It was contended on behalf of the as- 
sessee that the provisions of Ss. 2 (14) and 
26-A, Inoome-tax Aot, ooupled with Rr. 2 
to 4 framed under the Act, left no option 
to the income-tax authorities to refuse 
registration once an instrument of part- 
nership specifying the individual shares of 
the partners was presented to them by the 
assessee. It was urged that the certificate 
•produced by the assessee as regards the 
shares of the different partners must be 
regarded as conclusive of the matter by 
the income-tax authorities, and that the 
manner in which they could prevent eva- 
sion of taxation waB to resort to the pro- 
visions of S. 48, Income-tax Aot and 
disallow refunds in the case of persons 
who were not proved to be genuine part- 
nors of the firm in question. 

In my opinion the contention put 
forward on behalf of the assessee is devoid 
of all foroe. The instrument of partner- 
ship specifying the individual shares of 
partners referred to in 8. 26-A, Inoome-tax 
Act, means obviously a genuine instrument 
of partnership. If there is evidence, direct 
or substantial, showing the bogus nature of 
the so-called instrument of partnership, 
it is open to the inoome-tax authorities to 
refuse registration of the firm in question. 
Reference may be made in this connexion 
to the case in (1927) 11 Tax Cas 614. 1 In 
that case a farmer had entered into a deed 
of partnership with his three sons with the 
admitted intention of reducing the inoome- 
tax liability in respeot of the profits. 
There were however circumstances show- 
ing that the deed of partnership did not 

1, Dickenson ▼. Gcobb, (1927) 11 Tax Cas 614 = 
187 L T 861. 


embody a genuine transaction between the 
father and the sons. In these oiroum- 
stances it was held that as a partnership 
did not exist in faot, there was no part- 
nership for the speoial purposes of the 
Inoome-tax Aot. 

In a oase reported in 7 I T C 38, 2 where a 
deed was drawn up as a partnership deed 
between the assessee and his major son 
for avoiding income-tax, the two minor 
sons not being admitted to the benefits of 
partnership, but no capital account was 
opened or any oapital shown as the son's 
contribution, it was held that there was 
material on which the Inoome-tax Offioer 
oould find as a faot that a partnership did 
not exist. This oase was not a oase of a 
Hindu undivided family and was not 
governed by 8. 25- A of the Aot. Reference 
may also be made to a Bombay oase 
reported in 6 I T C 13. 8 In that oase the 
assessee was a Mahomedan lady, and a 
dooument was put forward for registration 
as an instrument of partnership between 
the lady and her three minor children. 
This dooument purported to show the 
shares of the different partners in the pro- 
fits of the firm without stating the business 
of the firm, or its assets, or wherefrom 
the profits were derivable and there was 
no combination of property, labour or 
skill other than the income proposed to be 
shared with her ohildren whioh the lady 
reoeived from oertain investments in shares 
of a large sum of money left by her father. 
Registration was refused by the inoome- 
tax authorities on the ground that the 
whole transaction was illusory and bogus 
and that the deed of partnership was 
exeouted for the purpose of evading inoome- 
tax only. It was held by the High Courb 
that the oiroumstances showed that in 
point of faot there was no partnership as 
defined in 8. 239, Oontraot Aot. 

The principle underlying all the rulings 
mentioned above is that it is open to the 
inoome-tax authorities to go into evidence, 
both oiroumstantial and direob, to deter, 
mine whether the instrument of partner- 
ship is a genuine dooument or whether it 
merely embodies a bogus transaction for 
the purpose of evading the tax. These 
rulings are fully applicable to the facts of 
the present oase. It appears to me, there- 
fore, that the Inoome-tax Offioer was fully 

2. Abowafch Brothers v. Oommr. of Inoome-tax, 

Burma, (1938) 7 I T 0 80.. 

8. Bai Saklnaboo In re, A I R 1932 Bom 116= 

187 I 0 908=34 Bom Ii R 100=6 I T 0 18. 
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entitled to refuse registration of the firm if 
>s a faot he found that the instrument of 
partnership did not embody a genuine 
transaction. 

The next point urged by the learned 
counsel for the assessee is that the onus of 
showing that the three sons of Haji Ghu- 
lam Rasul were not partners in the firm 
was on the Department and that this onus 
had not been discharged. On this point 
also I dtf not agree with the contention 
put forward on behalf of the assessee. It 
was for the assessee, who applied for regis- 
tration, to prove that a partnership in 
.fact existed and who were the partners. 
In a caBe reported in 5 I T G 389 4 * it was 
olaimed on behalf of the assessee that he 
was carrying on business in partnership, 
the partners being members of his family 
entitled to and paid a share in the profits. 
The lnoome-tax Officer was not satisfied 
with the evidenoe called in support of the 
contention by the assessee and assessed 
him as an individual on the profits of the 
business. It was held that the assessee 
having failed to discharge the onus of 
establishing that the business managed 
and controlled by him was a partnership, 
he was rightly assessed as an individual on 
the profits of the business. The onus 
would thus rest on the person who applies 
for the registration of the firm to prove 
that a genuine instrument of partnership 
has been executed and that all the per. 
sons named therein are actual persons and 
not ' dummies". 


In the present case it was alleged by 
the assessee that the three sons of Ghulam 
Rasul had become partners on 1st July 
1932. No deed of partnership was, how- 
ever, exeouted till 21st March 1934. No 
application for the registration of the firm 


was made till 20th Maroh 1934. On the 
conclusion of the financial year 1932-33, 

were not divided between the 
different partners. A division of profitE 
took plaoe on 31st Maroh 1934, and a sum 

? *s. 12.776 * 8 alleged to have fallen tc 

the shares of the three sons of Ghulam 
Rasul. They are alleged to have with, 
drawn their entire profits on the same day 
Iso ovidenoe has however been tendered 
to show what beoame of the profits in the 
*J a “ dfl , Abdol Wahid, Abdul Rahman and 
Abdul Gbafiar. The three sons of Ghulam 
Kaeul live ip the hogges belonging to 

4 ‘ ^ /£ r -?° n 7/ ot lnoome-tax, 

Bihar & Orlsaa, (1931) 6 I T 0 389. 


their father and all their household ex- 
penses continue to be paid by Ghulam 
Rasul. There is no proof that any of the 
sons of Ghulam Rasul contributed anything 
towards the capital of the firm nor has it 
been established that they possess any 
separate property from whioh the losses, 
if any, could have been recovered. 

The above mentioned oiroumstances, in 
my opinion, provide ample material for 
the finding that the firm really oonsists of 
Haji Ghulam Rasul and Haji Khuda 
Bakhsh only and that the three sons of 
Haji Ghulam Rasul are not partners in 
the firm but are merely assisting their 
father in running the business. In this 
view of the matter, no question of law 
arises in the present case. I would there- 
fore dismiss this application. The parties 
will bear their own oosts of these pro- 
ceedings. 

Tek Chand J. — I agree. 

V.B.B./r.K, Application dismissed. 
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Jai Lal and Abdul Rashid JJ. 

Feroze Din and others — Plaintiffs — 

Appellants. 

v. 

Hassan Din and others — Defendants 

— Respondents. 

First Appeal No. 2314 of 1935, Deoided 
on 23rd February 1937, from decree of 
Bub- Judge, First Class, Lahore, D/. 26th 
July 1935. 

(a) Custom (Punjab) — Alienation — Ances- 
tral property — Limited power — Persons 
should be mainly agriculturists and members 
of village community. 

A presumption In favour of a reatrioted power 
of alienation of ancestral immovable property 
applies only to members of agricultural tribes 
who are members of village communities and 
whose main occupation is agriculture, but not to 
those who have altogether drifted away from 
agriculture as their main occupation and have 
settled for good to urban life and have adopted 
trade, industry or service as their principal occu- 
pation and means and souroe of livelihood : 65 
P R 1908, Rel. on. (p 109 0 1] 

(b) Custom (Punjab) — Father earning on 
service — Land in dispute, built upon and 
within municipal limits — Alienation of land 
by father — Sons contesting alienation must 
prove that they are governed by custom. 

Whore the father of persons contesting alienation 
made by him waB found to be a person earning 
his livelihood by service and the land in dispute 
was within municipal limits and built upon, it is 
for the persons contesting alienation to show that 
they are governed by customary law and not by 
personal law. [p 109 Q 1 ] 
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Abdul Haye, Mela Ram and Shabbir 
Ahmad — for Appellants. 

Mehr Chand Mahajan, Daulat Ram (for 
Mt. Rahmat Bibi) and Kahn Chand 
(for Forbes, Forbes Campbell & Co. 
Ltd.) — for Respondents. 

Abdul Rashid J. — This appeal arises 
out of a suit instituted by Feroze. ud. Din, 
Channan Dio, Fazal.ud.Din and Qamar- 
ud-Din, sons of Hasan Din, for a declara- 
tion to the effeot that the sale of land, 
measuring 6 kanals and 1 maria, by 
means of a registered sale deed dated 14th 
November 1930, made by their father 
Hasan Din, defendant 1, in favour of Asmat 
Ullab, defendant 2, is unlawful, null and 
void and shall not affect their reversionary 
rights after the death of defendant 1. The 
land in dispute is situated in the area of 
Naulakha, whioh is a suburb of the City of 
Lahore, and is included within the Muni- 
cipal area. It was stated in the plaint 
that the land in dispute was the anoestral 
property of Hasan Din, the father of the 
plaintiffs and that Hasan Din sold this 
property to Asmat Ullah without consider- 
ation and necessity. According to the 
plaint Hasan Din, the father of the plain, 
tiffs, was a simpleton and was in the ser. 
vice of Asmat Ullah, defendant 2, and the 
sale was effected by him without necessity 
and consideration as undue influence was 
exercised on him by Asmat Ullah. Rupees 
53,707-11-0 was entered as the consider- 
ation for the sale in the sale deed. 

Hasan Din, defendant 1, supported the 
olaim of his sons and pleaded that he had 
been in the service of defendant 2 for 15 
years as his gardener on Rs. 20 a month; 
that no consideration passed to him and 
the sale was fictitious. Defendant 2 denied 
that the land was anoestral and pleaded 
that the plaintiffs were governed by 
Mahomedan law, as they resided in the 
Lahore city, were not members of any 
village community and did not cultivate 
land with their own hands. It was further 
pleaded by defendant 2 that the land in 
dispute had been mortgaged in his favour 
by defendant 1 by registered deeds of mort- 
gage, dated 18th November 1902, 8th Sep- 
tember 1912, and 2nd August 1917, and 
that by virtue of these mortgage deeds 
defendant 1 was not entitled to possession 
of the land till the year 2016. The equity 
of redemption was sold by defendant 1 to 
him for a sum of Rs. 500 as on the date of 
the sale, the equity of redemption was not 


worth more than Rs. 500.*! Messrs. Forbes, 
Forbes, Campbell & Co. Ltd. were also 
made defendants as a part of the building 
ereoted on the land in dispute had been 
sold in their favour. On these pleadings 
the following issues were framed ; 

(l) Whether the plaintiffs are governed by cus- 
tom ? (2) Whether the suit land is ancestral qua 
the plaintiffs ? (8) If the two preceding issues are 
found in favour of the plaintiffs, whether the alie- 
nation in question was for consideration and 
necessity ? (4) Is this alienation otherwise to be 
upheld on the ground of the same being an act of 
good management ? (6) Whether the plaintiffs are 
estopped by their oonduot, omission or acqules- 
oenoe ? (6) Whether the suit is a oolluslve one ? (7) 
How will the faotum of the mortgages before the 
sale not being impugned affect this case ? (8) 
What relief is the plaintiff entitled to and against 
whom ? 

The trial Court held that it had not 
been established that the plaintiffs were 
governed by Customary Law. Out of the 
land in dispute 2 kanals and 7 marlae 
were proved to be anoestral, while 3 kanale 
and 14 marlas were self- acquired. On 
issues 3 and 4 the Court oame to the con- 
clusion that the sale was for consideration 
and necessity and that it also amounted to 
an aot of good management. It was fur- 
ther held that the three mortgages dated 
18th November 1902, 8th September 1912, 
and 2nd August 1917, could not now be 
attacked by the plaintiffs owing to the 
expiry of limitation. On these findings 
the suit was dismissed. Against this deci- 
sion the plaintiffs have preferred an ap- 
peal to this Court. 

The first question for consideration is 
whether the plaintiffs are governed by 
Customary Law. In the year 1868 Ahman, 
the grandfather of the plaintiffs, owned 
two ghumaons of land. This land was 
mortgaged in favour of Sarab Dayal, son 
of Bulaqi Shah. The entire land owned 
by the father of the plaintiffs was only & 
kanals and 1 maria. This land was used 
prior to the year 1902 for the purposes of 
stacking fuel. After 1902, defendant 2 
built a factory on this land. There is no 
proof on the reoord therefore that this land 
was ever actually cultivated either by the 
plaintiffs' father or his grandfather. Hasan 
Din, defendant 1, made a statement before 
the framing of the issues, in whioh he ad- 
mitted that he lived inside the city of 
Lahore and that his father and grandfather 
had also lived inside the city. It is men- 
tioned in the plaint itself that the father 
of the plaintiffs was earning his living by 
serving defendant 2 as a gardener and re- 
ceiving Rs. 20 as his pay. Naulakha, a» 
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mentioned already, is within the Municipal 
limits of Lahore. The land in dispute has 
been built upon and all the lands contigu- 
ous to it are also ocoupied by buildings. In 
these circumstances I am of the opinion 
that it would be for the plaintiffs to prove 
that their family was governed by oustom 
and not by Mahomedan law. It was held 
in 55 P R 1908 1 that a presumption in 
favour of a restricted power of alienation 
of ancestral immovable property applies 
only to members of agricultural tribes who 
are members of village communities and 
whose main occupation is agriculture, but 
not to those who have altogether drifted 
away from agriculture as their main ooou- 
pation and have settled for good to urban 
life and have adopted trade, industry or 
service as their principal oooupation and 
means and source of livelihood. The fol- 
lowing instances are relied upon by the 
plaintiffs in support of their contention 

that they are governed by the Customary 
Law : 

(1) One Ali Gohar Arain alienated land 
situated in village Nawan Kot in the year 
1890. Ilia sons brought a declaratory suit 
to the effeot that the sale by their father 
should not aileot their reversionary rights 
after his death. The parties were arains 
and the area in dispute consisted of 
71 kanals and 2 marlas of land. It was 
held by Mr. Mir Ibrahim, Subordinate 
Judge, that the parties were governed by 
Customary law and the plaintiffs were 
entitled to the decree prayed for. This 
instanoe is of no assistance to the plain- 
tiffs as in the year 1891 village Nawan 
liot and the land attached to it comprised 
rural property. The land was aotually 
under cultivation and the vendor and his 
sons lived entirely on agriculture. 

(2) In the year 1898 Mian Kamal Din 
made a gift of some land in favour of his 
sons Taj Din and Siraj Din. Mian Amin. 

her °uP°n brought a declaratory . 

entife^ 6ff< f fchafc hi8 fafcher wa8 not 
entitled to make an unequal distribution 

cart nf a . nofl8tral Property by granting a 
part of tha area to two of his eons and by 

Im nT/ n 01 any ‘ The of Mian 
Amin.nd.Oin was deoreed. The plaintiff 

tha l»nd amn °' v ! l age Baghbanpura and 
haa r d h. W ! B egnonltural. Thia inatanoe 
haa no bearing on the question involved in 

was P aTia t' 0 ’"' Baghbanpura 

and the oartiaa 

’■ (K»K 
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involved in the oase lived solely on inoome 
from agricultural land. 

(3) In the year 1912, Ibrahim sold 
3 kanals and 10 marlas of land in Khuhi 
Miran in favour of Nanak Cband. His 
son Mahraj Din contested the alienation 
and was given a decree. The parties 
were arains by caste and lived entirely on 
agriculture. 

(4) An alienation made by Pir Bakhsh, 
arain of Rajgarh, of 40 kanals of agricul- 
tural land was set aside at the instanoe of 
his sons and his brother in the year 1914. 
The alienation referred to agricultural land. 
The parties were arains by oaste and lived 
solely on agriculture. 

(5) , (6) and (7). These instances refer to 
agricultural land by oertain arains in vil- 
lages Bela Basti Ham and Bhogiwal in 
the years 1914 to 1919. The parties 
were arains by oaste and their sole souroe 
of income was agriculture. Moreover, 
they were oarrying on cultivation with 
their own hands. 

The seven instances summarised above, 
in my opinion, do not in any way advanoe 
the oase of the plaintiffs. None of these 
instances deals with arains residing inside 
the Lahore City. In none of these in- 
stances was the property at the time of 
the alienation situate within the limits of 
the Municipal area. In none of these 
instances had the land already been built 
upon before the alienation took place. 
These considerations deprive the above 
inBtanoes of all value. Ten witnesses were 
produced by the plaintiffs. They stated 
generally that the arains of villages Bhogi- 
wal Baghbanpura, Bela Basti Ram, Khu- 

4 -u ~, lran an( ^ Rajgarh were governed by 
the Customary Law. They were however 
not able to oite a single instanoe where 
any alienation made by an arain residing 
in Lahore City was set aside by a Court 
of law or challenged by the reversioners. 

It is established on the reoord that over 
2500 alienations have taken place within 
the area of Naulakha during the last 20 
or 30 years. None of these alienations 
has been successfully challenged by the 
reversioners of the alienors. 

The learned counsel for the appellants 
relied on 26 P R 1915, 2 where it was held 
that arains residing in Lahore City who 
own land in the neighbourhood of the city 
and depend entirely upon agriculture for 

2. Mohammad Din v. Ahmad Din, (1914) 1 A I R 

p a LR 6 19l6 27 1 0 677=26 PR 1916=31 
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their liviDg are in matters of suooession 
governed by agricultural oustom and not 
by Mahomedan law. The reported case is 
distinguishable from the present one, as in 
that oaso it was established that the plain- 
tiffs possessed a great deal of agricultural 
land which they cultivated with their own 
hands and made their living by agriculture. 
In these circumstances, the Punjab Chief 
Court held that the concurrent findings of 
the Courts below oould not be upset in 
seoond appeal as arains were predominently 
an agricultural tribe of the province. 
Reference was also made to 49 P R 1915. 3 
In that case it was held that although 
the burden of proof of a special oustom 
oontrary to personal law was on the plain- 
tiff, yet, considering that the tribe of Gul- 
farosh, arains of the Lahore City, is a mere 
fragment of a very large body of arains 
who are agriculturists and follow ordinary 
Punjab custom, the burden should not be 
a very heavy one. After going through 
the various instances it was held that in 
that oase the plaintiff had suooeeded in 
establishing that there was a practice of 
will. making among the arains; that in 
making the will Mahomedan law was on 
important point departed from and that, 
therefore, the will in dispute was valid by 
oustom. This ruling, in my opinion, has 
no bearing on the present oase. 

Reference was made by the learned 
counsel for the appellants to question 
no. 136 of the Customary Law of the 
Lahore District, where it is stated that a 
sonless proprietor cannot alienate his 
ancestral property by gift or bequest except 
as provided in the answers to questions 
nos. 116 to 121. Questions nos. 116 to 121 
deal with gifts in favour of relatives. The 
provisions of the riwaj-i-am are applicable 
to agriculturists and village communities. 
In the present oase the ■ plaintiffs are 
residents of Lahore City and the land in 
dispute is not shown to have been used for 
agricultural purposes, at any rate, since 
1902. 

After a consideration of the entire oral 
and documentary evidence on the record, 
I have reaohed the oonolusion that it has 
not been established on the present record 
that the family of the plaintiffs is governed 
by Customary Law. It iB unnecessary to 
give any finding on the wider question 
whether arains living inside the City of 

8. Rahim Bakheh v. Umar Din, (1916) 9 A I R 
Lah 366=29 I 0 882=49 P R 1916=248 
PLB 1916. 
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Lahore are governed by oustom or by their 
personal law. 

In the year 1902 Hasan Din, defen- 
dant 1 and his brother Imam Din, owned 
12 kanals of vaoant land, whioh includes 
the 6 kanals and 1 maria of land now in 
dispute. This land was mortgaged in favour 
of defendant 2 for a sum of Rs. 2,000. 
Rs. 80 per annum was payable as interest 
on this Bum. A sum of Rs. 1,000 was 
reoeived in advance on account of rent for 
five years at the rate of Rs. 200 per annum 
by the mortgagors. On 8th September 
1912, the area in dispute was mortgaged 
for five years for a sum of Rs. 1,200 by 
Hasan Din, defendant 1 in favour of Asmat 
Ullah, defendant 2, interest was to be 
payable by the mortgagor at the rate of 
Re. 0-14-0 per cent, per mensem and com- 
pound interest was also to be oharged if 
the interest was not regularly paid. On 
2nd August 1917, the land in dispute was 
further mortgaged for a sum of Rs. 2,300 
in favour of Asmat Ullah. The mortgagee 
was already in possession and he was given 
the right to retain possession for a period 
of 99 years. Interest on the mortgage 
debt was to be payable at the rate of 
Re. 0-14-0 per oent. per mensem. It is 
obvious that till the year 2016, Hasan Din 
oould not olaim possession of the land in 
dispute. On 30th September 1930, he 
reoeived a sum of Rs. 500 as the price of 
the equity of redemption and sold the land 
in favour of Asmat Ullah and the sale deed 
was exeouted on 14th November 1930; 
The interest and principal on the basis of 
different mortgage deeds by the year 2016 
would have amounted to considerably 
more than Rs. 53,707-11-0, whioh is stated 
to be the consideration for the present 
sale. A land which was so heavily enoum- 
bered and whioh oould not revert to the 
mortgagor for a period of 99 years oannot 
be said to have been sold without considera- 
tion on the ground that the mortgagor 
only reoeived Rs. 500 as the price of the 
equity of redemption. 

The lower Court was therefore right 
in holding that the Bale was made for 
valid consideration. No arguments were 
addressed to us on the question of necessity 
by the learned counsel for the appellants 
in his opening address. He tried to agitate 
this point during the course of his reply 
but was not allowed to do so. In any case* 
as the mortgages of the years 1902, 1912 
and 1917 oould not be challenged by the 
plaintiffs on aooount of limitation, it must 


1938 


Mt. Gango y. Mt. Hukam Kaur [Dalip Singh J.) Lahore 111 


be held that these mortgages were for con- 
sideration and necessity. Rs. 500 received 
as the price of the equity of redemption 
was, therefore, a very minor part of the 
consideration which passed to the vendor 
from the vendee. For the reasons given 
above, I would affirm tho decision of the 
Court below and dismiss this appeal with 
costs. 

Jai Lai J. — I agree. 

B.d./r.K. Appeal dismissed. 
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Dalip Singh and Skemp JJ. 


Mt. Gango and others 


Plaintiffs — 
Appellants. 


v. 


Mt. Tlukam Kaur and others, Defen 
dants and another, Plaintiff — 

Respondents 

First Appeal No. 181 of 1936, Deoidet 
on 2nd July 1937. 

(a) Custom (Punjab) — Succession — Widov 
Succeeding collaterally — After her death heir 
of her husband and not those of last mail 
holder succeed. 

In a oaee where a widow baa succeeded colla 
terally, after her death it Is tho heirs of her hue 
band who have to be sought for and not the heir 
of the last male holder of the property : Civi 
Appeal No. 1000 of 1912 and AIR 1937 La) 
468, Foil. [P 112 0 i; 

(b) Custom (Punjab) — Succession — Self 
acquired property— Sansi Jots of Amritsai 
district— Daughters exclude collaterals of 7tl 
degree. 

Among Bans! Jatsof Amritsar district, daughters 
oxolude collaterals of the seventh degree in sue 
oeesion to the self-acquired proporty of their father 
A / JJ 1936 Lah 991 and AIR 1935 Lah 408 
Bel. on. [p 112 c 

Harnam Singh and S. L. Puri — 

_ 4 „ . for Appellants 

P. A. Bahl and M. C. Mahajan — 

for Respondents 1 and 2 

Dalip Singh J. — Mt. Hukam Kaui 
widow of Fateh SiDgh gifted 5584 kanah 
10 tnarlaB of land in favour of her and 

, , ^Singh’s daughter Mt. Malan. The 
plaintiffs olaiming to be collaterals of Fateh 
hingh pleaded that as suoh collaterals the 
land being ancestral property the gift was 
void as against them. They further pleaded 
that even if the land was not ancestral 
they excluded the daughter from self, 
acquired property and therefore the gift 
was void a B against them. Various issues 

TW -Tn Y h L ,0h do nofc now concern us, 
ihe trial Court held that the land was not 


ancestral, that the plaintiffs were colla- 
terals in the seventh degree of Fateh Singh 
but that the daughter was the next heir 
and the gift was therefore only an accele- 
ration of succession and dismissed the 
plaintiffs’ suit. The plaintiffs have oome 
in appeal. 

It has Dot been contested before us that 
the plaintiffs are seventh degree collaterals 
of Fateh SiDgh and that the land is not 
ancestral qua the plaintiffs. The history 
of the land is that one Tara Singh gifted 
the land to his daughter’s son Dal Singh, 
Dal Singh bad a brother Bhag Singh but 
he does not appear to have been included 
in the gift and the line of Dal Singh held 
this land exclusively until it came to ono 
Bur Singh. Bur Singh’s son Ganda SiDgh 
predeceased him and after Bur Singh’s 
death the land was mutated in favour of 
Ganda Singh’s widow Mt. As Kaur. On 
Mt. As Kaur’s death it was mutated in 
favour of Mt. Hukam Kaur widow of Fateh 
Singh who was a lineal descendant of Bhag 
Singh, brother of Dal 8ingh. The trial 
Court held that the gift in favour of Dal 
Singh was really a gift in favour of the 
daughter aDd her issue and that, therefore, 
while any of the daughter's issues whether 
male or female were alive, the collaterals 
oould not oome in. I am unable to accept, 
the reasoning of the trial Court, for it 
seems to me that if the gift had been in- 
tended to be in favour of the daughter and 
her issue, Bhag SiDgh would have been 
shown jointly with Dal Singh as owner of 
the land. On the contrary it was Dal Singh’s 
line alone whioh held exclusive possession 
of the land in dispute and it seems to me 
that the fairer inference is that Tara 8ingh 
made this gift to a favourite daughter’s 
son and not to the daughter and her issue 
as suoh. 

But assuming that this was so, the next 
question that arises is whether on Mt. 
Hukam Kaur’s death it is the heirs of her 
husband who have to be traoed or the 
heirs of the last male holder Bur Singh. 
On this point whioh is by no means free 
from difficulty, we have fortunately two 
authorities to guide us. One is Civil Ap 
peal No. 1090 of 1912 (Ramal Devi’s case) 
where the same point arose for decision, 
namely, whether in a oase where a widow 
has succeeded collaterally as it is called 
after her death, the heirs of her husband 
are to be sought or the heirs of the last 
male holder of the property. It was held 
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in that case that as the widow’s right is 
only a fictitious extension of her husband’s 
right, it is the heirs of the husband who 
should be sought for on the death of the 
widow. This Civil Appeal was followed 
in Civil Appeal No. 160 of 1935 1 by a 
Division Bench of this Court. I see no 
reason to differ from these rulings and res- 
peotfully following them I would hold that 
on Mt. Hukam Kaur’s death it is the 
heirs of her husband who have to be 
sought for and not the heirs of Bur SiDgh 
as contended by the learned counsel for 
the appellants. 

The next question, therefore, that arises 
is whether in the oase of Sansi Jats of 
Amritsar District collaterals of the seventh 
degree exolude daughters to self- acquired 
property of their father. In the riwaj-i-am 
of the Amritsar District on which reliance 
is placed, certain sub-divisions of Jats 
were consulted qua the riwaj-i-am and 
certain others specifically mentioned were 
not so consulted beoause the number of 
the tribe or sub-division was under one 
thousand. Sansi Jats were therefore not 
consulted on the question of their custom 
in 1914. In 1865, similarly, Sansi Jats 
had been left out of the riwaj-i-am but 
they made a statement qua their oustom 
which was embodied in a speoial riwaj-i- 
am. That riwaj-i-am however is silent as 
to the succession of daughters to self- 
acquired property. In these circumstances 
there are two Division Bench rulings from 
the same district, AIR 1936 Lah 991 2 
and AIR 1935 Lah 408, 3 where it was 
held that as there was no riwaj-i-am at 
all qua the tribe or sub-division of Jats in 
•question, the collaterals on whom the onus 
f lay had failed to prove that they excluded 
the daughters qua self-acquired property 
•of the father. These rulings have been 
oritioised in 17 Lah 296 4 at pp. 302-3, but 
as the sub-division of Jats in that oase 
was mentioned in the riwaj-i-am, the re- 
marks on the point now before us appear 
to be obiter. I would therefore follow 
these Division Bench rulings whioh deal 
specifically with the point in question 
and hold that the collaterals on whom 

1, Diwan Singh v, Natha Singh, Reported in 

AIR 1997 Lah 468. 

2. Ujagar Singh v. Mt. Diyal Earn, AIR 1986 

Lah 991=167 I O 710. 

8. Thakar Singh v. Dhan Kaur, AIR 1935 Lah 
408=157 I O 114=87 P L R 225. 

4 , Eartar Singh v. Mt. Banto, AIR 1936 Lah 
804=168 I O 879 = 17 Lah 396 = 88 P L R 
800. 


the onus lay had not discharged it by the 
production of a riwaj-i-am which does 
not refer to them nor by any instances. 
Even if I were wrong in this decision, I 
would further hold that in this particular 
case the onus if it be held to lie on the 
daughter by reason of the riwaj-i-am is a 
very light one and has been discharged. 
The collaterals in this oase were unable to 
produce a single instance where daughters 
had been excluded by collaterals of the 
7th degree in succession to the self, acquired 
property of the father. But the daughter, 
on the other hand, has produced three 
instances where the daughters succeeded 
in the presence of collaterals. These in- 
stances are mentioned in the judgment of 
the learned trial Court at page 31 of the 
printed paper book. Mutation 201 at page 
288 of the printed paper book shows that 
one daughter got the property of the 
father and on extinction of her line the 
descendants of the other daughter got it in 
preference to the collaterals of the father. 
Ex. D. W. 1/8, mutation 165, at page 241 
of the printed paper, book, an instanoe of 
Khaler Jats also not mentioned as one of 
the tribes consulted in the riwaj-i-am, 
shows that after the widow the daughter 
got the land and not the collaterals. 
Ex. D. W. 1/10, mutation 29, printed at 
pages 249 and 264 of the printed paper 
book, shows that daughters were preferred 
in favour of collaterals. These three 
instances are in my opinion sufficient to 
rebut the onus if any whioh lay on the 
daughter in the oiroumstanoes and I would 
therefore agree with the trial Court and 
dismiss the appeal with costs. 

Skemp J. — I concur with the order of 
my learned brother dismissing the appeal 
and generally with his reasons. I agree 
that on Mt. Hukam Kaur’s death it is the 
heirs of her husband who have to be 
sought for; and I agree that the onus oast 
by the riwaj-i-am is discharged by the 
instances proved. The onus oast by the 
riwaj-i-am in the oase of Jat gots or sub- 
tribes who were consulted depends on the 
assumption that those giving the answers 
understood the questions, knew the oustom 
and stated it honestly and without ulte- 
rior motive. The onus in the oase of Sansi 
or other Jats who were not consulted de- 
pends on the further assumption that if 
consulted they would have given the same 
answers as the other gots or sub-tribes. 

r.w./r.k. Appeal dismissed . 
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Jai Lal and Dalip Singh JJ. 

Hari Shanker and another — 
Defendants — Appellants. 

v. 

Pt. Ram Sarup, deceased , represented by 
Mt . Seoti — Plaintiff — Respondent. 

First Appeal No. 336 of 1936, Decided 
on 28th September 1937, from deoree of 
Snb. Judge, First Class, Delhi, D/- 20th 
August 1936. 

_ (a) Hindu Law — Joint family — Trade — 
Extension of — Extended business is still 
ancestral business. 

Where a business oarrled on by a father descends 
to his son, who extends it, that is, carries it on on 
a bigger scale, the business is still ancestral busi- 
ness and his sons aoquire an interest in it on birth 
and in the property whioh is acquired out of the 
funds of that business as members of a joint 
Hindu family. [P 113 C 2 ; P 114 G 1] 

(b) Hindu Law — Gift — Father’s power — 
Power to gift portion of ancestral property 
to one son only extends only to moveables — 
Gift of immovables must be only for pious 
purpose. 

Under Hindu law, the father’s power to make 
a gift of anoeetral property to a reasonable limit, 
in favour of one son to the exclusion of other sons, 
extends only to moveable property. In the oaee 
of immovable property the gift must be for a pious 
purpose. [P in q l] 

Shamair Chand, Parkash Chander and 
Qabul Chand Mital — for Appellants. 

Aohhru Ram and Bishen Narain — 
for Respondent. 

Jai Lal J. One Kallu, a Brahman of 

Delhi, had two sons from two different 

wives. The elder of these, Jagdish, was born 

on 1st February 1886 : the younger, Ram 

Sarup, was born on 30th September 1893. 

The suit out of whioh this appeal has arisen 

was instituted by Ram Sarup for partition 

of the alleged joint family property, the 

defendants being Shib Shanker and Hari 

Shanker, two sons of Jagdish. The plaintiff 

Ram Sarup alleged that he was a member 

of a joint Hindu family with Jagdish and 

after his death with his sons and that the 

property in suit, whioh was described in 

the plaint, was the ooparoenary property. 

Kam Sarup died during the pendency of 

the suit and is now represented by his 

widow, who is the respondent before us. 

The plea of the defendants was that there 

had been a separation of the joint family 

property in the year 1917. This plea how. 

ever was taken at a late stage of the suit. 

They also claimed that in 1917 two items 

of the property in suit had been gifted by 
1933 L/ 16 & 16 


Kallu, father of Jagdish and Ram Sarup, 
to Jagdish, and therefore Ram Sarup had 
no right to them. On the pleas, therefore, 
it was admitted that up to the year 1917 
the parties were members of a joint Hindu 
family. It was admitted, and it is admit- 
ted now before us, that property no. 1 in 
suit is the anoestral property of the parties 
having been acquired by Kanhaya, father of 
Kallu, and also that at the time of thedeath 
of Kanhaya there was one mortgage for 
Rs. 1400 of two shops with possession in 
favour of Kanhaya whioh subsequently 
was renewed in favour of Kallu It also 
appears from the evidence that Kanhaya 
used to do money-lending business and also 
earned income as a priest and by teaching 
military offioers. Ram Sarup has stated 
that Kallu used to oarry on the ancestral 
business of Kanhaya. 

The learned Subordinate Judge has found 
that the entire property in suit (except 
item 11) was coparoenary property, hav- 
ing been acquired by Kanhaya Lal or by 
Kallu as the manager of the joint family 
and out of the nuoleus whioh came to him 
from Kanhaya. With regard to the pro- 
perty gifted by Kallu in 1917 to Jagdish, 
he has held that as it was anoestral and 
joint family property it oould not be gifted 
by Kallu to Jagdish, and as it has not been 
shown that the nature of the enjoyment of 
the property was ohaDged after the gift so 
that Ram Sarup had notice of adverse pos- 
session of, or denial of his title by Jagdish, 
therefore there was no substance in the 
plea of the defendants that Ram Sarup’s 
suit with regard to the gifted property was 
barred by time. The suit with regard to 
property no. 11 was dismissed. 

On this appeal it is contended on behalf 
of the appellants Shib Shanker and Hari 
Shanker that the oonolusion of the learn- 
ed Subordinate Judge that the property 
aoquired by Kallu was aoquired out of the 
ancestral nuoleus is not justified by any 
evidenoe on the record and that in any 
case Kallu was entitled to make a gift of 
the property acquired by him in favour of 
his son Jagdish and also that as the suit 
was instituted more than 12 years after 
the date of the gift, it is barred by time. 
Counsel has taken us through the record. 
It appears that Kanhaya carried on 
money-lending business which descended 
to Kallu and that Kallu extended that busi. 
ness, that is to say, he oarried on the 
anoestral business but on a bigger scale. 
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The business therefore in his hands was 
anoestral business, and his sons acquired 
an interest in it on birth and in the pro- 
perty which was acquired out of the funds 
of that business as members of a joint 
Hindu family. It follows that Kallu had 
no power to make a gift of any portion of 
the coparcenary property. It has not been 
proved that after the gift Jagdish had 
separate enjoyment of the gifted property 
of which Ram Sarup had notice. There- 
fore no plea of adverse possession with 
regard to that property can be sustained 
by the defendants. 

It was then contended that under the 
Hindu law father has power to make a 
gift to a reasonable limit of anoestral pro- 
perty in favour of one son to the exclusion 
of other sons ; but this power extends only 
to moveable property. In the case of 
immovable property the gift must be for a 
pious purpose. In this case no suoh pur- 
pose has been shown to exist or even 
alleged. In my opinion therefore the con- 
clusion of the learned Subordinate Judge 
that the property in dispute is joint family 
property having been acquired out of the 
ancestral nuoleus is supported by evidenoe 
and by the circumstances of the case, and 
the defendants have not established their 
exclusive title to any portion of it. The 
preliminary deoree of the learned Subordi- 
nate Judge directing partition of the pro- 
perty is therefore correct. I would dismiss 
the appeal with costs. 

Dalip Singh J. — I agree, 
f s.C./b.k. Appeal dismissed . 
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Bhide J. 

Ram Sarup — Defendant — Appellant. 

v. 

Sarnu Mai — Plaintiff — Respondent. 

Second Appeal No. 431 of 1937, Deoided 
on 3rd November 1937, from deoree of 
Addl. Diet. Judge, Delhi, D/- 11th January 
1937. 

# (a) Re* judicata— Suit by A against B — 
Another suit by B against A — Suits consoli- 
dated and tried together — A*8 suit dismissed 
but B*8 suit decreed — Appeal by A against 
decree in B's case only — Unappealed decree 
does not operate as res judicata. 

A salt was instituted by A against B for re- 
covery of oertain amount. Another suit was in- 
stituted by B against A. The two suits were 
consolidated and tried together as the issues were 
praotloally identical. The Oourt dismissed A* a 


suit but decreed that of B, A appealed against' 
the deoree passed in B’s suit but did not appeal* 
against deoree passed in his own suit : 

,Reld that the unappealed deoree did not operate- 
as res judioata. The existence of a oontradlotory 
deoision was not fatal and it was the later deci- 
sion of the highest Court that would be binding 
on the parties : A I R 1927 Lah 289, Rel. on. 

[P 115 G 1) 

(b) Civil P. C. (1908), O. 41, R. 27 — Addi- 
tional evidence when should be admitted 
stated. 

The legitimate oooasion for the exeroise of the 
, discretion to allow additional evidence is not 
whenever, before the appeal is heard, a party 
applies to adduce fresh evidenoe but when on 
i examining the evidence as it stands some inher- 
ent lacuna or defeot becomes apparent : A I R 
1931 P C 143 and AIR 1937 Lah 285 , Foil. 

{ [P 116 C 2$ 

J. L. Kapur — for Appellant. 

M. C. Mahajan — for Respondent. 

Judgment. — The material faots of the- 
oaBe giviDg riae to the present appeal are 
briefly as follows : A suit was instituted 
by a firm named Suraj Bhan Ram Sarup 
against Sarnu Mai for recovery of Rupees 
1578-2-0 on the basis of a balance struck 
in a bahi account by 8arnu Mai. Another 
suit was instituted later by Sarnu Mai for 
recovery of Rs. 1450 against the firm Suraj 
Bhan Ram Sarup, alleging that he had 
paid the debt due to the firm by a hundi 
for Rs. 2500 and that he was himself 
entitled to recover a sum of Rs. 1450 from 
the firm. The two suits were tried to- 
gether as the issues were practically iden- 
tical. The trial Court dismissed Sarnu 
Mai’s suit and decreed that of the Firm 
Suraj Bhan Ram Sarup. On appeal how- 
ever, the learned Additional District Judge 
came to a contrary conclusion and dis- 
missed the suit of the firm and decreed* 
that of Sarnu Mai. The firm Suraj Bhan- 
Ram Sarup has presented an appeal from 
the deoree passed in the suit instituted by 
Sarnu Mai, No appeal has been presented 
from the deoree passed in the suit instu 
tuted by the firm. ' 

The learned counsel for the appellant 
raised two main points in appeal : (1) that 
the learned Judge of the Appellate Court 
erred in admitting additional evidence 
contrary to the principle laid down by 
their Lordships of the Privy Counoil in 10* 
Pat 654 1 and therefore the finding of the 
learned Additional District Judge that th& 
debt due to the firm was discharged by a 
hundi for Rs. 2500 cannot be sustained ; (2) 

1. Paraotim Thakur v. Lai Mohar Thakur, (1991) 

18 A I R P O 143=192 I 0 721=10 Pat 654 

=68 I A 264 (P O). 
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that even if the finding of the learned 
Additional District Judge is aooepted, the 
finding could at the most justify the dis- 
missal of the present appellant’s suit but 
could not sustain the decree granted 
against him. 

The learned counsel for the respondent 
on the other band urged that the deoision 
in the appellant’s own suit whioh was dis- 
missed and against whioh he has not ap- 
pealed operates as res judicata. He also 
contended that the additional evidenoe 
was rightly admitted by the learned Addi- 
tional Distriot Judge, and that his finding 
based thereon is final and that the deoree 
passed against the appellant is fully justi- 
fied on that finding. 

It seems to me that the contention of 
the learned oounsel for the respondent that 
the findings in the appellant’s own suit 
■operate as res judicata oannot be supported 
in view of the Full Benoh deoision in 8 
Lah 384. J The two suits were consolidated 
and tried together and consequently the 
principles laid down in the Full Benoh 
ruling are dearly applicable. It is true 
that the finding in the appellant’s oase has 
beoome final, but that faot is not fatal ; 
for, it was held in the Full Benoh ruling 
that the existence of another contradictory 
deoision does not operate as res judicata in 
oiroumstanoes such as those of the present 
oase and that it is the later deoision of 
the highest Court that will be binding on 

the parties. I aooordingly overrule the 
objection. 


Coming to the question of the addition 
evidence admitted by the learned Add 
tional Distriot Judge, I note that the ev 
denoo was admitted before the argumen 
wore heard, and before the Judge had a 
plied his mind to all the points requirii 
deoision and was in a position to appr 
date fully the question whether admissic 
of additional evidenoe was neoessary ai 
justifiable in the oiroumstanoes of the oas 
The only ground urged before him to whic 
he has referred in his order admitting tl 

wutfe ord9r dated 7th Deoembl 

° f M h ® l0Wer Court wou,d no * stand 
^‘‘ lo t n . a . !■ allowed to be let In 

£ t handing over of tl 

hundi to a notary publlo lor presentation). 

The learned Judge merely remarks thi 
the point was important and would he ] 

2. Mt. Laohhml v. Mt. Bhulli, (1927) 14 A 1 
U2 (F Bb 101 1 ° 849=8 “ * 1 


him to a just oonolusion in the oase. But 
this would Dot appear to be a sufficient 
ground for admitting additional evidence 
in appeal in view of the principles laid 
down by their Lordships of the Privy 
Counoil in 10 Pat 654. 1 As pointed out by 

their Lordships at p. 668 of the report : 

The legitimate occasion for the exeroise of this 
discretion is not whenever, before the appeal is 
heard, a party applied to adduce fresh evidence 
but when on examining the evidence as it stands 
some inherent laouna or defeot became apparent. 

The provisions are not intended to help 
an unsuccessful litigant to patch up the 
weak parts of his case in appeal : see also 
AIR 1937 Lah 285. 3 In view of this 
authority I hold that the learned Additional 
Distriot Judge had no jurisdiction to admit 
the additional evidence in the oiroumstanoes 
and on the grounds on whioh he admitted 
it. It must therefore be excluded from 
consideration. 

It was next urged by the learned counsel 
for the respondent that even apart from 
the additional evidenoe, the learned Addi- 
tional Distriot Judge has held Ex. P. 1 to 
be proved and on this finding the deoree of 
the learned Judge is justified. This con- 
tention also does not appear to me to be 
correct. The finding of the learned Addi- 
tional District Judge in respect of Ex P. 1 
is not given separately. He has considered 
Ex. P. 1 and other matters including the 
additional evidenoe and then oome to the 
oonolusion that "8arnoo Mal did sell the 
hundi in satisfaction of the debt in suit”. 

Excluding the additional evidenoe, I 
think the finding of the trial Court on the 
evidenoe as it stood was quite sound. The 
learned Additional District Judge has nob 
considered some of the points disoussed by 
the learned Judge of the trial Court. The 
trial Court has given its reasons for hold- 
ing the direct evidence as regards the exe- 
cution of Ex. P. 1 to be unreliable and the 
evidenoe of the handwriting expert by it- 
self inconclusive. The learned Additional 
Distriot Judge gives no reasons for taking 
a different view on these points. He has 
also not considered the point that Amar 
Nath, the drawer of the hundi, was not 
produoed. The mere faot that the evidenoe 
of Ram Sarup to the effeot that he was 
out of Delhi was not considered to be reli- 
able does not and oannot establish that 
Ex. P. 1 is genuine. I agree with the 
finding of the trial Court on the point and 

8. Baga Singh v. Imam Din, (1937) 24 A I R 
Lah 286. 
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on that finding it is unnecessary to con- 
sider any other points. I accept the appeal 
and dismiss the suit of Sarnu Mai with 
oosts throughout. 

d.s./r.k. Suit dismissed. 
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Blacker J. 

Ata Mohammed and another — 

Petitioners. 

v. 

Ehanun and others — Respondents. 

Criminal Revn. Petn. No. 473 of 1937, 
Deoided on 6th July 1937, from order of 
Addl Sess. Judge, Shabpur at Sargodha, 
D/. 25th February 1937. 

Criminal P. C. (1898), S. 439— Enhance- 
ment of lentence- Petition for, by party— 
Policy is to dismiss such petition but rule is 
not hard and fast. 

Although it is not the polioy of the Lahore High 
Court to enhance sentences in criminal oaees on a 
petition by a party, yet it is not an invariable 
rule and in proper cases sentenoe can be enhanced 
on the petition by a party also. [P 116 0 1] 

S. L. Puri and D. R. Sawhney — 

for Petitioners. 

M. Sleem — for Respondents . 

Order. — Khanun, Awrangzeb, AtaMoha- 
med, Mohamed Hussain and Mohammed 
Sharif, Awans of Khushab, were conviofced 
by the learned Additional Sessions Judge of 
Shahpur, under S. 325, I. P. C. and sen- 
tenced to two years’ rigorous imprison- 
ment each. Their appeal was dismissed 
by me on 7th May last and the faots are 
given in full in my judgment in that case. 
The present petition is one by the com- 
plainants in the case praying for enhance- 
ment of the sentence and notice in it was 
issued by me on the day that I dismissed 
the appeal. Counsel for the oonviots has 
raised one preliminary objection and that 
is that, it is not the polioy of this Court 
to enhanoe sentences in oriminal oases on 
a petition by a party. This is perfectly 
true, but it is not an invariable rule and in 
this oase it is merely by ohanoe that the 
order direoting notioe to issue to the res- 
pondents was written upon the revision 
petition put in by the complainants. Even 
if there had been no suoh revision, I would 
have issued notioe in this oase, of my own 
motion, after hearing and deciding the 
appeal. 

It will be seen from the judgment in the 
appeal that the sentenoe of two years’ 


Khanun ( Blacker J.) A. I. R. 

rigorous imprisonment inflioted on these 
appellants by the learned Additional Ses- 
sions Judge was inflioted by him in oonse. 
quenoe of his finding that they had been 
acting in the exeroise of their right of 
private defence and had only exoeeded it. 
My finding on appeal after consideration 
of the oiroumstanoes was that there was 
no right of private defence at all and 
that the attaok by the appellants was 
unprovoked and brutal. On the findings 
to whioh I have oome, the Looal Govern- 
ment, if so advised, could have put in a 
petition for the alteration of the oonviotion 
from S. 325 to that of a far more serious 
offence, and not merely for enhancement 
of sentence. The Crown has not taken 
this aotion but has instructed the Crown 
counsel to appear and support the petition 
for enhancement of sentenoe. The learned 
counsel for the oonviots has also argued 
before me that as there has been no 
Government appeal or petition with regard 
to the actual oonviotion, that should be 
considered as finally settled and the 
aooused should be regarded as having been 
acquitted of any offence under S. 304 or 
S. 302 and merely guilty under S. 325. 
He proceeded to argue that that being so, 

I should not be influenced in assessing the 
sentences by any consideration that the 
accused would have been liable to sen- 
tences such as transportation for life 
under S. 304 or even the capital sentenoe 
under S. 302, and that therefore I should 
not automatically pasB the maximum 
sentence under S. 325. There is some force 
in this argument and I will certainly bear 
it in mind in assessing the sentences whioh 
I intend to infliot. 

The third argument by the learned 
oounsel for the oonviots was that as the 
evidenoe is not clear in this case as . to 
whioh of the petitioners inflioted whioh 
particular injuries, they could only be 
punished under S. 325 in consequence of 
their constructive liability under 8. 149. 
On the other band it cannot be denied 
that the aot of the appellants was unpro- 
voked, brutal and merciless. The medical 
evidenoe shows that no fewer than 70 
injuries were inflioted by them on the 
unfortunate prosecution party, that many 
of these injuries were grievous and that 
two of their victims actually died. It is 
also perfectly obvious that if the learned 
Sessions Judge had not been misled by his 
erroneous finding that a right of private 
defence aoorued to the oonviots, he himself 
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would have passed a very much heavier 
senbeDoe than that which he has passed. 
For these reasons I aooepb the petition and 
enhance the sentenoe of each of the five 
convicts to six years’ rigorous imprison, 
ment. 

B.D./R K. Sentences enhanced . 
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Addison and Din Mohammad JJ. 


Jodh 


Singh 


— Judgment. debtor — 

Appellant. 



Firm Bhagwan Das.Nanak Chand — 

Decree. holder — Respondent. 

Letters Petent Appeal No. 118 of 1936, 
Decided on 4th February 1937, against 
judgment of Agha Haider J., reported in 
A l R 1937 Lah 404. 

Limitation Act (1908), S. 14 (2) and 
Art. 182 — Mortgage suit — Preliminary decree 
made final - Application within limitation for 
final decree and sale rejected — Application 
for execution out of time - Previous applica- 
tion held not step-in-aid (39 P L R 680 = A I R 
1937 Lah 404 , Rever sed)— S, 14 (2) held did not 
help decree-holder. 

In a mortgage suit, a preliminary deoree was 
made final on 16th April 1929. On 23rd February 
1932 the deoree holder put in an application 
under O. 34, R. 5, Civil P. G., asking the Court to 
pass a final deoree and to sell the mortgaged pro- 
perty. On 19th May 1932 the application was 
rejected as the final decree had already been 
passed. On the same day, the deoree-holder put in 
an application to execute the final decree, stating 
that on aooount of the wrong report of the 
Ahlmad, the deoree-holder was prevented from 
applying for execution on 23rd February 1932. 
The entry in the register by the Ahlmad was cor- 
rect in all respects except that the word "final” 
was not inserted before "deoree” : 

Held that the step which the deoree-holder 
contemplated by his application of 23rd February 
1932 was only a step to further his suit and oould 
not be a step-in-aid of execution : 39 P L R 680= 
A I R 1937 Lah 404, Reversed; Case law 
discussed. (P 118 C 2 ; P 119 C 1] 

Held further that the proceeding of 23rd 
February 1932 was in a Court which did not 
snfler from any defect of jurisdiction or other 
cause ejuedom generis. Nor could it bo said that 
the application for final deoree was for the same 
relief as an application to exeoute a final deoree. 
Bs 14 (2) therefore did not help the deoree*holder. 

[P 119 0 2] 

Mehr Chand Mahajan, Aohhru Ram and 
Ratan Lai Chawla — for Appellant . 
Qabul Chand Mital — for Respondent. 

Addison J.— On 12th Maroh 1929 the 
deoree-holder obtained an ex parte pre. 
liminary deoree against the judgment- 


debtor on the foot of a mortgage for 
Rs. 7000, dated 24th May 1922, for a sum 
of Rs. 14,000 together with costs and 
future interest. The judgment debtor was 
directed to deposit the deoretal amount in 
Court on or before 12bh April 1929. There 
was a public holiday on the last date and 
it was therefore ordered that the oase 
should come up for hearing on 16th April 
1929 and not on 12 April 1929, notioe of 
this being served on the parties. On 
16th April 1929 both parties appeared in 
Court. The judgment. debtor did nob deposit 
the deoretal amount bub put in an applica- 
tion asking the Court to set aside the ex 
parte deoree whioh bad been passed 
against him. This application was rejeoted 
by an order of that day, both parties being 
shown as present at the time the order 
was made. Another order was also made 
on 16th April 1929, both parties again 
being shown as present. This order 
direoted the deoree to be made final under 
the provisions of O. 34, R. 5, Civil P. C., 
instructions being given for a final deoree 
to be drawn up. This was accordingly 
done. The order was a proper one, exoepb 
that under the provisions of O. 34, R. 5 
(3) an application should have been made 
by the plaintiff to pass a final deoree. 
There was no written application to this 
effeob bub there may well have been an 
oral one. In any oase, judgment was given 
on 16th April 1929 passing a final deoree 
and directing a decree sheet to be pre- 
pared. The deoree sheet was prepared and 
in the Court register the final decree was 
entered, bub the preliminary deoree of 12bh 
Maroh 1929 was not then entered in the 
register. 

On 23rd February 1932 the deoree- 
holder pub in an application under O. 34, 
R. 5, Civil P. C., asking the Court to pass 
a final deoree as the amount mentioned in 
the preliminary deoree had nob been paid 
into Court. This application was praoti- 
oally in the words of O. 34, R. 5. It asked 
for a final deoree to be passed and that the 
mortgaged property, or a sufficient part 
thereof, should be sold. The words of the 
Code are shall pass a final deoree direct- 
ing that the mortgaged property or a suffi- 
cient part thereof should be sold,” and the 
words in the vernaoular would be the 
usual words to convey that idea. On the 
same date the Ahlmad made a report to 
fcho effect that a deoree had been passed* 
He copied the entry in the register oor- 
reotly exoept that he did not put in the 
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word final’ before deoree'. This may well 
have been due to an oversight. He ended 
his report by stating that the applicant 
applied for a final deoree and this was oor- 
reot. Notice issued to the judgment- 
debtor aod the Court heard the matter on 
19th May 1932. The records were then 
before the Court and it was dear that a 
final decree had been already passed on 
16th April 1929. Accordingly, on 19th 
May 1932, the Court rejected the applica- 
tion, as a final deoree had already been 
passed on the date mentioned. The Court 
pnt some blame on the Ahlmad for not 
reporting the matter correctly, but, as has 
already been shown, the report was correct 
in all respects except that the word ‘final’ 
was not inserted before ‘deoree’. 

On the same day, that is 19th May 
1932, the decree-holder put in an appli- 
cation to execute the final deoree. It 
was in the prescribed form but was not 
oorreob in every particular. For example, 
it gave the date of the deoree as 
12th Maroh 1929, instead of 16th April 
1929. In Col. 6, it was stated that a peti- 
tion to make the deoree final had been 
made on 23rd February 1932, but it was 
not then alleged that this was a petition 
for execution ; while it was stated in the 
body of the application that on account of 
the wrong report of the Ahlmad the decree- 
holder was prevented from making an 
application for execution on 23rd February 
1932. It may here be stated that if suoh 
an application had been made on 23rd 
February 1932, it would have been within 
the three years provided by Art. 182 of 
Soh. 1, whereas 19th May 1932 was beyond 
the three years provided. 

On 20th May 1932 the Court passed an 
order that the application which had been 
made on 23rd February 1932 was for a 
final deoree to be passed and that application 
had been dismissed the previous day. The 
question of limitation waB considered and 
27th May 1932 was fixed for arguments 
on this point without issuing notice. On 
this date the Court passed an order that 
prima facie the application appeared to be 
barred by time, but noted that the deoree- 
holder sought to take advantage of the 
provisions of S. 14, Lim. Act. Notice was 
accordingly ordered to issue to the judg- 
ment-debtor to decide this matter, the date 
fixed being 21sb July 1932. Service was 
not effected and the application was dis- 
missed on 25th August 1932 the question 
of limitation being left open. 


On 7th February 1935 another applica- 
tion for execution was made. In it again 
the date of the deoree was given as 12th 
Maroh 1929 instead of 16th April 1929. 
In Col. 6 an inoorreot entry was made to 
the effect that the last application for 
execution was dated 23rd February 1932, 
which had been dismissed without any 
sum beiDg realized. The application of that 
date was, as already shown, something else 
and the last application for execution was 
dated 19bh May 1932. This application 
was again dismissed for default on 10th 
May 1935. 

The last application for execution was 
made on 10th May 1935 the decree-holder 
apparently having turned up after the 
former one had been dismissed. In it again 
the date of the deoree is given as 12th 
March 1929 but it was properly entered in 
Col. 6 that the last application for execu- 
tion was dated 7th February 1935. The 
executing Court gave the deoree. holder the 
benefit of 8. 14 (2), Lim. Act, and the 
judgment. debtor appealed to this Court. 
The appeal was heard by a single Judge* 
who held that the application of 23rd 
February 1932 was also an application for 
execution as well as an application for a 
final deoree, though as an application for 
execution it was defective ; that in any 
case the application of 23rd February 1932 
was a step. in-aid of execution ; that as a 
corollary, an application under O. 34, R. 5, 
would in itself be a step- in. aid of execu- 
tion ; while he was also inclined to give 
the deoree-holder the benefit of S. 14 (2), 
Lim. Act, though his deoision was not defi- 
nite in this respect. Against this deoision 
the judgment. debtor has preferred this 
Letters Patent appeal. 

From the application of 23rd February 
1932 it is dear that it was an ordinary 
application under O. 34, R. 5, Civil P. C„ 
for a final deoree. Until suoh a decree is 
passed the suit is still pending and no 
execution can proceed. No other inter- 
pretation can be given to the dooument and 
this is our deoision on the first question 
raised before us. The next question argued 
before us was whether the application of 
23rd February 1932 was a step-in-aid of 
execution. It seems to us that there cannot 
be a step-in. aid of execution until execution 
has become possible by the passing of a 
final deoree. This is clear from the defini- 

• Reported in A I R 1937 Lah 404=39 PLR 
680. 
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tion of “preliminary” and “final” deorees 
in S. 2 (2), Civil P. C., and from the pro- 
visions of O. 21, Hr. 10 and 11. The first 
Bale mentioned is to the effeot that where 
the holder of a deoree desires to exeoute it, 
he shall apply to the Court which passed 
the deoree to do so”. 

The step which the deoree. holder con- 
templated by his application of 23rd 
February 1932 was a step to further his 
suit* In 17 Cal 53 1 , it was held that the 
application contemplated was an applica- 
tion for the execution of a deoree within 
the terms of S. 235, Civil P. C., that is to 
say setting the Court in motion to exeoute 
a deoree in any manner possible. But 
having so set the Court in motion, any 
further application during the continuance 
of the same proceedings was an application 
to take some step-in aid of execution 
within the terms of Col. 5 of Art. 182 of 
the present Limitation Aot. In 45 Mad 
466* it was held by a Division Benoh 
that an application to be a step-in aid 
of execution should be one made in a 
pending execution application. Again, in 
37 AH 226 8 it was held that under the 
present Code there can be no doubt that 
the proceedings for a final deoree must be 
held to he proceedings in a suit, that is, 
not in execution. In 39 All 532 4 it was 
held that an application for a final deoree 
is nob an application for execution. In 40 
All 2>3 6 it was held that an application 
for a final deoree is an application in the 
suit and not an application in execution. 
The same Court held in 118 I C 67O 0 that 
an application for the preparation of a 
final deoree was not an application for the 
execution of a deoree but an application 
governed by Art. 181 in a suit. This 
latter authority also went on to lay down 
that the time spent in proceedings for 
executing a preliminary deoree could not 
be excluded under S. 14, Lim. Aot from 
the period of limitation for making an 

1. Parooahram Dae v. Kallpuddo Banerjee, (1890) 

17 Cal 68. 

2. Euppuawaml Cbottiar v. Raiagopala Iyer, 

(1H27) 9 A I R Mad 79=70 I 0 324=46 Mad 
4*6=42 M L J 803. 

8. Muhammad Maath Ullah Khan v. Jarao Bal, 
(1916) 2 A I R All 88 = 27 I O 771 = 87 All 
22^ = 18 A L J 807. 

4. Ramjt I al v. Karan SlDgh, (1917) 4 A I R All 
119=40 l 0 424=89 All 632 = 16 A L J 448. 

«. Nizam Ud-dln Shah v. Bohra Bhim Ben. 
(1M8) 6 a I R All 76 = 48 I 0 870 = 40 All 
203 = 16 A L J 86. 

€. Maqbul Ahmad v. Partab Naraln 8lDch. 
(1929) 16 A I R All 677=118 I O 670 = 1929 
A L J 976. * 


application for the preparation of a final 
deoree, capable of execution, as the two 
reliefs were not the same. We may here 
dispose of the argument based on S. 14 (2), 
Lim. Aot. It is to the effeot that : 

In computing fche period of limitation preaorlbed 
for any application, the time during whioh the 
applioanfc has been proaeoutiog with due diligenoe 
another oivil prooeediDg, whether in a Court of 
first instance or in a Court of Appeal, against the 
same party for fche same relief, shall be excluded, 
where euoh proceeding is proseouted in good faith 
in a Court, whioh, from defect of jurisdiction, 
or other oause of a like nature is unable to 
entertain it. 

Here the prooeediDg of 23rd February 
1932 was in a Court whioh did nob suffer 
from any defect of jurisdiction or other 
oause ejusdem generis. Nor oan it be said 
that an application for a final deoree is for 
the same relief as an application to execute 
a final deoree. S. 14 (2) therefore does not 
help the respondent in any way. The 
learned ooudsoI appearing for the respon- 
dent contended that an application for 
execution may Btill be a valid application 
though defective, as was held in 53 Cal 
664. 7 This is oorreot but the argument 
does nob help him as in the present case 
there was no application for execution till 
16bh May 1932. He principally however 
relied on 44 Bom 227, 8 46 Bom 269,® 
A I R 1924 Bom 71 10 and A I R 1928 Mad 
38. 11 In 44 Bom 227 8 the deoree was 
passed on 18th February 1899. The first 
application for execution was presented on 
20th March 1907 ; another on 31sb March 
1910, and the third on 12th September 
1910. On the last oooasion the defence was 
raised that the application of 31st March 
1910 was barred by time. The Court 
decided that the application of 12bh Sep- 
tember 1910 was in time and direoted that 
the money due should be paid by instal- 
ments and Rs. 220 were paid to the plain- 
tiff on 26th March 1913. Finally, there 
was an application put in on 19bh Novem- 
ber 1915 to reoover the balanoe. It was 
dismissed as time. barred on the ground 

7. Pitambar Jana v.- Damodar Guchait, (1926) 

18 A I R Cal 1077=98 I C 166 = 63 Cal 664 

=30 OWN 918=46 C L J 86. 

8. Desaiappa Kbalilappa Desat v. Dundappa 

Malkappa, (1920) 7 A I R Bom 264 = 66 I O 

329=44 Bom 227=22 Bom L R 76. 

9. Gulappa Rudrappa v. Erava Basanagowda. 

(1922) 9 A I R Bom 118=63 I 0 844=46 Bom 

269=28 Bom L R 1013. 

10. Blndu Govind Naik y. Hanmant Govlnd, 

(1924) HAIR Bom 71=79 I O 407. 

11. Kunhammad Hajee v. Chatboth Parkun 

Kozhuvammal, (1928) 16 A I R Mad 88=106 

I 0 396. 
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that the decree was dead on 31at March 
1910, as that application was barred by 
time. It was held that the application of 
19th November 1915 was within time as 
the order made on the application of 12th 
September 1910 cot having been reversed 
on appeal was valid. This deoision followed 
a deoision of the Privy Council reported in 
8 I A 123, 12 where it was held that 
assuming that a decree was barred at the 
date of some order made for its execution, 
such order, though erroneously made, was 
nevertheless valid unless reversed upon 
appeal. These authorities are of no help 
in the present case. 

In 4.6 Bom 269, 9 a deoree passed in a 
mortgage suit giving six months time for 
payment was dated 25th February 1904. 
On 12bh June 1907, an application for 
execution was put in but was dismissed 
eventually. On 13th June 1910 another 
application for execution was presented for 
sale of the property, but it was dismissed 
on the ground that the plaintiff had not 
applied for a final deoree as required by 
the new Code of Civil Procedure 1908. 
The plaintiff accordingly applied on 7th 
Ootober 1912 for a final decree, but the 
application was dismissed for non-payment 
of process fees. A similar application was 
made on 7th November 1913, but was 
withdrawn later. The application under 
discussion was filed on 7th September 
1915. It was held that the applications 
of 7th Ootober 1912 and 7th November 
1913, in which the plaintiff applied for a 
final deoree were steps-in. aid of execution. 
The deoision was based on the following 
grounds, namely that the application of 
13th June 1910 should not have been 
dismissed because the plaintiff had not 
applied for a final decree as required 
by the new Code of Civil Procedure, 
aB that Code was not retrospective and 
that therefore when the plaintiff was 
endeavouring to get an order whioh he 
had been told to get when the previous 
application was dismissed, he must be 
held to be taking step's-in.aid of his exe- 
cution. It was said that this followed 
from the deoision in 44 Bom 227, 8 though 
what that deoision laid down was that, if 
an application which was barred by time 
is held to be in time and that order is not 
appealed against, a subsequent application 
oannot be dismissed on the ground that 

12. Muogal Porahad Dlohifc v. Grija Kant Labari, 
(1882) 6 Oal 61=8 I A 128=11 O L B 118=4 
Bar 249 (P O). 
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the former order was a wrong one. This 
of course was an elementary proposition 
based on the general principles of res 
judicata. 

The matter was again considered in* 
AIR 1924 Bom 71. 10 In that case a 
decree was payable by yearly instalments, 
the first of whioh was payable on 31st 
March 1914. On failure to pay any one 
instalment in time, the deoree allowed sale 
of the mortgaged property or a sufficient 
portion thereof to recover the amount of 
the instalment overdue. Eaoh time default 
took place, the creditors sought to make 
the deoree final instead of applying for 
Bale, aDd final deorees were passed. Finally 
on 30th October 1919, the creditors again 
applied to make the deoree final as regards 
the instalment due on 31st March 1917. 
This application was rejeoted on the 
ground that no final deoree was necessary. 
It was nevertheless held in a later appli- 
cation that this application to make the 
decree final should be considered as a Btep- 
in.aid of execution. In this deoision how- 
ever it was said that an application to 
make a deoree final may in one case be 
considered as a step-in-aid although in 
another case it may be not so. Maoleod 
G. J. was a party to all the decisions and 
he qualified his remarks in 46 Bom 269* 
in his later deoision in A I R 1924 Bom 
71. 10 As already pointed out, 46 Bom 269* 
was based on 44 Bom 227 8 and 8 I A 
123, 12 whioh do not appear to be in point. 
The Bombay decisions, therefore, on the 
whole are not very useful. 

In A I R 1928 Mad 38 11 it was held 
that strictly speaking O. 34, R. 5 has ne 
application to a compromise deoree, but 
that where the decree- holder, by applying 
for a final deoree, was endeavouring to get 
an order whioh he thought at the time 
was necessary before executing bis decree, 
but afterwards due to better advice he 
gave up that attempt and applied for the 
execution of the deoree without obtaining 
a final deoree, suoh an application was a 
step-in. aid of execution; f6r he was asking 
the Court to make an order whioh was 
thought necessary before taking out actual 
execution of the deoree. With all respeot, 
this amounts to a decision that the decree- 
holder can take any step, whether neces- 
sary or not, and whatever that step may 
be, it will be counted as a step- in-aid of 
execution though unnecessary. This ap- 
pears to us to go very far and in any case 
this decision has no application to the 
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facts before os where there was already a 
final decree in existence passed in the 
presence of the decree-holder. Farther, 
the deoree-holder accepted the faot that 
the decree was made final on 16th April 
1929, for he did not appeal against the 
deoision of the Court rejecting his appli- 
cation of 23rd February 1932, asking for 
a final decree to be passed. 

The learned counsel appearing for tbe 
respondent further relied on 50 Mad 403. 13 
That was a case where an application was 
made by a decree. holder purchaser for 
delivery of property purchased by him in 
execution, and it was held that that was 
a step-in aid of execution within Art. 182, 
Cl. 5, Him. Act, and it was said that in 
order that an application by the deoree- 
holder should serve as a Btepin-aid, it was 
not necessary that it should be made in a 
pending execution application. The learned 
Judges followed 5 Mad 1 4 1 14 and stated 
that in such matters the principle of 
stare decists was applicable. This simply 
amounts to saying that, what bad for a 
long time been aoted upon, should be 
applied though of doubtful legality. The 
other Madras deoisionB on this point need 
not therefore be considered. IJe also 
relied on 4 Pat 202 16 and certain other 
oases. In 4 Pat 202 16 it was said that 
any Btep taken by the deoree-holder to 
remove an obstacle thrown by the judg- 
ment-debtor in the way of tbe execution 
of the decree was a step. in. aid of execu- 
tion. Where tbe judgment-debtor raised 
an objection to the execution of the decree, 
and the deoree-holder examined a witness 
in order to meet the objection, it was held 
that this aotion of his was a step-in. aid of 
execution. Such oases however oannot 
help the respondent before us, for he took 
no step which oould be oalled a step on 
23rd February 1932. He merely applied 
for something which had already been 
done in the suit. On all grounds, there- 
fore, we consider that the deoision of the 
single Judge was wrong and accepting 
this appeal, we dismiss the application for 
execution as barred by time. The parties 
will bear their own costs throughout. 

S.C./D.9. Appeal allowed. 

13. Malhonkandl Kaonan v. Avvulla Hail, (1927) 

14 * 3 ? J 1 , 4 * 288=99 I 0 677=50 Mad 403 

= 62 M L J 1, 

14. Kunhi v. Beihaglrl, (1882) 6 Mad 141. 

15. Bbeo Sabay v. Jamuna Praaad Slnob. (1925) 

12 A I R Pat 459=88 I 0 607=4 Pat 202=6 

P L T 777. 


Mohammad Bayat Muhammad Yar — 

Complainant — Petitioner, 
v. 

Daulat Khan Saleh and others — 

Accused — Responde nta. 

Criminal Revn. Petn. No. 822 of 1937, 
Decided on 28th September 1937, from 
report of Addl. Bess. Judge, Shahpur, D/- 
3rd June 1937. 

Criminal P. C. (1898), S 247 — Case ad- 
journed for judgment without attendance of 
complainant having been specially directed — 
Complainant absent on fixed day — Accused 
Cannot be acquitted on that ground. 

Seotion 247 does not apply when the entire 
evidenco In a oaee has been conoludcd and the case 
has been adjourned only for judgment without 
the attendance of the complainant having been 
specially directed. Tho order of a Magistrate 
acquitting an accused on the ground of absence of 
the complainant on the date fixed for judgment 
cannot be sustained : A J R 1919 Cal 201, Foil. 

[P 121 C 2; P 122 C 1] 

Roop Chand — for Petitioner. 

Ved Kumar Ranade — for Respondents. 

Order. — On 12th August 1936, Moham- 
mad Hayat instituted a complaint under 
S. 447, Penal Code, against Daulat and 
others. The proseoution evidence was con- 
cluded on 5th February 1937. Thereafter 
the defence evidence was reoorded. On 
25th February tho defence evidence was 
conoluded, and the oaee was adjourned for 
pronouncing judgment to 2nd Maroh. On 
2nd March the complainant was absent. 
Tbe Magistrate acquitted the acoused under 
B. 247, Criminal P. C., on the ground that 
the complainant was absent without any 
reasonable oause. 

Mohammad Hayat complainant pre- 
ferred a petition for revision in the Court 
of the Additional Sessions Judge, Shahpur, 
praying that the order of acquittal dated 
2nd Maroh 1937 may be quashed and the 
Magistrate may be ordered to proceed with 
the oase in accordance with law. The 
learned Sessions Judge has recommended 
that the order of acquittal be set aside 
and the Magistrate be direoted to deoide 
the case on the merits. 

It is well settled that S. 247, Criminal 
P. O., does not apply, when the entire 
evidence in the oaee has been concluded 
and the oase has been adjourned only for 
judgment without the attendance of the 
complainant haying been specially direoted: 
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vide 46 Cal 867. 1 The order of the Magis- 
trate acquitting the accused on the ground 
of the absence of the complainant cannot 
be sustained. I therefore aocept this peti- 
tion for revision, set aside the order of 
acquittal passed by Khan Mohammad 
Akhlas Khan, Magistrate, Third Class, 
Khushab, on 2nd March 1937, and direot 
him to decide the case on the merits after 
hearing arguments. Counsel for the parties 
have been directed to cause their respective 
clients to appear in the trial Court on 1st 
November 1937. 

B.D In. K. Order set aside. 

1. Girish Chandra Das v, Bhusan Das, (1919) 
6 A I R Cal 201=61 I 0 476=20 Cr L J 492 
= 46 Cal 867 = 29 CLJ 387=23 OWN 959. 
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Mohammad Ali — Petitioner. 

V. 

Ladha and another — Respondents. 

Criminal Revn. Petn. No. 922 of 1937, 
Deoided on 7 th September 1937, from report 
of Sess. Judge, Sialkot, D/- 16th June 1937. 

Criminal P. C. (1898), S. 145— S. 145 is 
applicable even to case of dispossession of 
tenants by landlords. 

The queBtioD of title does not arise before the 
Magistrate making an enquiry under 8. 146. He 
is concerned with the question of possession in 
«uoh proceedings. 8. 146 equally covers the cases 
of dispossession of the tenants by their landlords. 

[P 122 C 2] 

K. A. Hamid — for Petitioner . 

Allah Din Malik — for Bespondents . 

Report. — According to the allegations 
set forth in the petition under 8. 145, Cri- 
minal P. C., khaera nos. 680, 681, 632, 
683 and 686 of the jamabandi of 1933-34 
were shamilat deb, but they had been in 
possession of Mohammad Ali, the petitioner, 
from the time of his ancestors. A part of 
the land was given by Mohammad Ali to 
one Hussain for cultivating it under him. 
The respondents Ladha and Ahmad Din, 
sons of Umar Bakhsh who are the pro- 
prietors in the village, unlawfully turned 
out his tenant and oultivated the land. 
The petitioner therefore approached the 
learned Additional District Magistrate with 
the request that as the aot of the respon. 
dents was likely to oause the breaoh of 
f>eao6, hence action be taken under S. 145, 
Criminal P. C., and he be plaoed in posses- 
sion of the property. The statement of 


the petitioner was first recorded by Mr. 
Bkeaf on 7th April 1937, when it was 
made over for disposal to the Magistrate 
Ilaqa. It then came up before Lal Amar 
Nath, Additional District Magistrate, who 
further examined the petitioner and re- 
corded an order on 12th April 1937, dis- 
missing the petition on the ground that 
the land is shamilat and the applicant is 
not a oosharer in the village. Conse- 
quently no case was made out for aotion 
under S. 145, Criminal P. C. The peti- 
tioner has preferred the present petition 
for revision. 

The revenue records, i. e. the jamabandi 
of 1933-34, would show that Mohammad 
Ali was in possession of this land as a ten- 
ant under the owners of the shamilat Taraf 
Suja. The oopies of khasra girdawaris for 
the year 1935-36 show that the petitioner 
was in possession of this land in the capa- 
city of a tenant as kbidmat guzar takla. 
The allegations of the petitioner were 
that be was dispossessed by the respon- 
dents from a part of the land which was 
under his possession in the oapaoity of the 
tenant, and the learned Additional Dis- 
trict Magistrate has rejeoted the applica- 
tion on the ground that the petitioner not 
being an owner in the village, his applica- 
tion could not be entertained under S. 145, 
Criminal P. C. From the order of the 
learned Magistrate it appears that he was 
of the opinion that whenever a dispute is 
between a landlord and a tenant, 8. 145, 
Criminal P. C., is inapplicable. But this 
view appears to me erroneous. 8. 145 
equally oovers the oases of dispossession of 
the tenants by their landlords and in such 
oiroumstanoes the learned Magistrate to 
my mind could not summarily dismiss the 
application of the petitioner. I therefore 
recommend the ease of the petitioner 
under 8. 438, Criminal P. 0., to the Hon'ble 
the High Court with the request that the 
order of the learned Additional District 
Magistrate be set aside and be be directed 
to ’prooeed with the petition in accordance 
with law. 

Order of the High Court. 

The view of the learned Sessions Judge 
is oorreot. The question of title does not 
arise before the Magistrate making an 
inquiry under 8. 145, Criminal P. C. He 
is concerned with the question of possession 
in suoh proceedings. 1 set aside the order 
of the Additional District Magistrate and 
direot him to prooeed with the application 
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presented by the petitioner under S. 145, 
Criminal P. C., in accordance with law. 
D.S./r k. Order set aside. 


D. N. Aggarwal 
Bhagwat Dayal 


for Appellant, 
for Respondent. 
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Firm Durga Das Bhagwan Das — 

Judgment debtor — Appellant. 

v. 

Peoples Bank of Northern India — 

Decree. holder — Respondent. 
Exn. First Appeal No. 139 of 1937, 
Deoided on 15th October 1937, from order 
of Sub. Judge, First Class, Lahore, D/- 
9th Maroh 1937. 

(a) Civil P. C (1908), O. 21, R. 57 — ‘Con- 
signed to record room 1 is tantamount to dis- 
missal. 

Whore an exooution is ordered ‘to be consigned 
to record room,’ tbo order is tantamount to ‘dis- 
missal’ of tho application: AIR 1924 Lah 645, 
AIR 1922 Lah 108 and AIR 1919 All 194, 

(P 126 Cl] 

(b) Civil P. C. (1908), O. 21. R. 57 - Agree 
ment between parties that attachment should 
aubsist till decree is satisfied and execution 
application consigned to record room — 
Attachment does not end— —Subsequent appli* 
cation for attachment and sale of same 
property — Property found to be sold by judg- 
ment-debtor — Decree holder failing to pro- 
ceed further and application consigned to 
record room with note that execution incom- 
plete- Attachment held came to an end. 

Certain property was attaohod in execution of 
tho deoreo But in the course of further proceed- 
ings, the parties made a compromise by which the 
judgment-debtor was given time a D d it was agreed 

sfnfu lhat th ® aUachme nt should subsist 
until the decree was fully satisfled The result was 

that tho application was consigned to the record 

room. Subsequently another application praying 

attachment and sale of the same property was 

made The property was found to have been sold by 

the judgment-debtor. The deoroe-holder failing to 

take any further scops, the application was con. 

eigned to the reoord room with a note that the 

° n u* B . incom Pl®te. Tho decree- holder 
again appHed for sale of tho property on the 

ground that the attachment still continued under 
the compromise deed : 

4 .ht l6 } d th . at the a PP ,loat ion was first consigned to 
ofT 6 ®? l t “ e P, ml68 a °<* not to tho default on the 

protl9iLfl of O 0r 2T h Buir6rd1d O0n ? qU T tl7 p h ° 

procecd t ^urt d b° r60 ‘h 0ldOC 8ub8e quentl7 P ai‘led to 

tinn M d hi a !i b ol r * a8 h ® ou 8 h ‘ ‘o have done in asser- 
ion of his rights under the agreement and allow- 
ed the application to be dismissed, the attachment 
name to an end. The fact that the decree h“d e J 

J hV a ;V on 8 im P r °«ion as to his rights 
-oannot help him in view of the mandatory 

character of the provisions of 0 21 R 67- a 1 R 

2924 Mad 494 (b'B), Rel. on ; Oaielawreftrred 

CP 124 0 2 ; P 126 0 2 ; P 126 0 1] 


Judgment. — The Peoples Bank of 
Northern India obtained a deoree for about 
Rs. 5000 with interest against a firm, 
named Durga Das-Bhagwan Das of Kasur, 
in the year 1930. Applications for execu- 
tion were made from time to time and it 
appears that on 13th January 1933 a 
compromise was effected between the 
parties whereby the judgment-debtor 
agreed inter alia that tho attachment of 
a oertain factory belonging to him should 
subsist till the entire decretal amouut was 
paid off. Some applications for execution 
were made after this compromise also, bub 
it is unnecessary to refer to these for the 
purpose of this appeal. The most impor- 
tant application on which reliance has 
been placed beforo me ia that of 20th 
November 1935. By this application, the 
deoree-holder sought to attaoh and sell the 
faotory referred to above whioh was to 
remain under attachment till the decretal 
amount was paid off according to the com- 
promise. A warrant of attachment was 
issued, but a report was received that the 
property had already been sold by the 
judgment debtor. The decree-holder's re- 
prosentative failed to take any further 
stops and as a oonsequenoe, the application 
for execution was consigned to the reoord 
room on 31st January 1936 with a note 
that the execution was incomplete. Two 
more applications were made for attach- 
ment and sale of certain moveable pro- 
perty, bub these are also not material for 
the purpose of this appeal. Eventually a 
fresh application was made for the sale of 
the faotory on 19th August 1936. It was 
stated in this application that the property 
was still under attachment by virtue of 
the compromise dated 13th January 1933 
referred to above and therefore only an 
order for sale was prayed for. The judg. 
ment-debtor opposed this application on 
tbe ground that owing to the dismissal of 
various applications after the compromise, 
the attachment had oeased to subsist in 
accordance with the provisions of O. 21. 

K 67, Civil P. 0 , and as the property had 
already been sold privately to the Central 
Bank of India it oould no longer be sold in 
execution of the deoree. The learned 
Henior Sub-Judge has however held that 
the attachment subsisted and the property 
was liable. From this deoision the pre- 
sent appeal has been preferred. 
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In the final orders passed by the execu- 
ting Court on the applications for execu- 
tion, the words used were that the case 
was consigned to the record room’. Bub 
it was contended on behalf of the appel- 
lant that such an order amounted to a 
dismissal of the execution application 
within the meaning of O. 21, R. 57. In 
support of this contention, reliance was 
placed on A I K 1924 Lab 645, 1 3 Lah 7 2 
and AIR 1934 Lah 395. 8 It was fur- 
ther contended that even if the attach- 
ment subsisted by virtue of the compromise 
dated 13th January 1933, the attachment 
ceased at least when on 20th November 
1935 the decree holder sought to re attach 
the property bub failed to proceed further 
with the application for execution when a 
report was received that the property had 
been privately sold by the judgment- 
debtor. Relianoe was placed in support of 
this contention on 47 Mad 483, 4 55 Bom 
693 5 and A I R 1935 Mad 17. 6 The main 
points which appear to me to require deci- 
sion in this appeal are: (l) the preoise 
scope of O. 21, R. 57, Civil P. C , and (2) 
the effect of the agreement between the 
parties dated 13th January 1933 as 
regards the attachment of the factory 
remaining in force till the decree was fully 
satisfied. As regards the first point, O. 21, 
R. 57, runs as follows: 

Where any property hag been attached in exe- 
cution of a deoree but by reaeon of the decree- 
holder’s default, the Court is unable to proceed 
further with the application for execution, it shall 
either dismiss the application or for any sufficient 
reason adjourn the proceedings to a further date. 
Upon the dismissal of suoh application, the attach- 
ment shall oeaee. 

It would appear from the above that 
three things are necessary for an attach- 
ment coming to an end under the rule, 
viz.: (1) the property in question must 
have been attached in execution"; (2) 
the deoree. holder must have committed 
default, owing to which the Court is 
unable to proceed with the application for 
execution; and (3) lastly that the applioa. 

1. Lakhpat Rai v. Mayya Mai, (1924) 11 A I R 

Lah 645=76 I 0 824. 

2. Fateh Din- Allah Dltta v. Qufcab Singh, (1922) 

9 A I R Lah 108=67 I 0 643=3 Lah 7. 

8. Daim Bhah v. Vir Bhan, (1934) 21 A I R Lah 

396=160 I 0 1068=36 P L R 241. 

4. Meyyappa Chettiar v. Chidambaram Chettiar, 

(1924) HAIR Mad 494 = 79 I 0 144 = 47 

Mad 483=46 M L J 416 (F B). 

6. Hari v. Bhrinivas (1931) 18 A I R Bom 660 = 

184 I O 972=66 Bom 698 = 88 Bom LR 1190. 
6. Ayyappa Naioker v. Thayammal, (1936) 22 

AIR Mad 17 = 164 I O 786=67 M L J 801. 


tion for execution must have been dis- 
missed owing to the default of the 
deoree. holder. 

As regards the first point, there is no 
doubt that the faotory in dispute was 
attached in execution of the decree. Bub 
in the course of the proceedings on the 
application on which the attachment was 
made, the parties made a compromise by 
which the judgment-debtor was given 
time, and it was agreed inter alia that the 
attachment of the factory should subsist 
until the decree was fully satisfied. As a 
result of this compromise, the application 
for execution was consigned to the record 
room. It is not suggested that there was 
anything illegal in such an agreement or 
that in spite of the agreement, the attach- 
menb came to an end on the consignment 
to the reoord room of the application in 
the proceedings relating to which this 
compromise was arrived at. It seems 
dear enough that the dismissal • of that 
application was due to a lawful agreement 
between the parties and nob to any 
“default" on the part of the decree. holder 
and consequently the provisions of O. 21, 
R. 57, Civil P. C., oould not apply to the 
consignment of the application to the 
reoord room, which as will be seen here, 
after was equivalent to its "dismissal". 

As regards subsequent applications also, 
it seems to my mind clear that O. 21, 
R. 57, Civil P. C., could not in any case 
apply except to those applications in which 
the faotory in question was sought to be 
sold. The Rule apparently contemplates 
that the property must have been the 
subject matter of the application. For, if 
this were not so, the deoree. holder could 
nob proceed against the property on that 
application and there oould be no justifica- 
tion for any attachment of property out- 
side the scope of the application coming to 
an end. It is open to the decree-holder to 
proceed against any properties of the judg- 
ment. debtor he likes, and the law does not 
require him to proceed against all proper- 
ties of the judgment. debtor when he 
applies for execution. Even when an 
attachment already subsists, as for instance 
by virtue of an order made under O. 38, 
Civil P. C., before the passing of a deoree, 
it is not inoumbenb on the decree-holder to 
prooeed against that property as soon as 
he applies for execution after the deoree is 
passed. He may, if he so chooses, prooeed 
against other properties. There is a con- 
flict of decisions as to whether O. 21, 
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R. 57, Civil P. 0., applies at; all to an 
attachment before judgment, but in the 
Full Benob Madras judgment, 47 Mad 483 4 
wherein it was held by the majority that 
the Rule applies to attachments before 
judgment, it was laid down that the Rule 
applies only when the deoree-holder actu- 
ally applies for sale of the property 
attached before judgment and not till then. 
The Madras view has been dissented from 
by the Calcutta High Court in 56 Cal 4 1 6 7 
and the Allahabad High Court has also 
held in 46 All 894® that O. 21, Rule 57, 
Civil P. C., only applies to properties 
attaohed in the course of proceedings in 
execution and not to attachments before 
judgment. But even if the Madras view 
is taken, the only application for exe- 
cution in whioh a prayer for attachment 
and sale of the factory was aotually 
made, but whioh was infruotuous owing to 
failure on the part of the deoree-holder to 
proceed further was that of ‘20th November 
1935. If the attachment of the faotory sub- 
sisted, then, as is contended for the decree- 
holder, there was, of course, no need to ask 
for its attachment at all. Such attachment 
was prayed for in this application appar. 
ently under the impression that the previ- 
ous attachment had come to an end under 
O. 21, R. 67, Civil P. C., owing to consign- 
ment to the reoord room or dismissal of 
previous applications. When a report was 
received that the judgment-debtor had 
privately sold the faotory, the deoree- 
holder took no steps to proceed further 
and the application for execution was con- 
sequently dismissed. The decree- holder's 
contention is that the application was 
made by the counsel for the deoree-holder 
under an erroneous impression as regards 
the legal position in respeot of the attach- 
ment and the attachment oould not oome 
to an end merely owing to such error. On 
the other hand on behalf of the appellant 

it ^ contended that the requirements of 

O. 21 B. 67, Civil P. C., were fulfilled and 
the attachment oame to an end at any 
rate on the dismissal of this application. 

if ® are,ull y considering the matter 
lLrnS t0 me A hafc fche contention of the 
and pK °m D801 tor fche a PPdlant is sound 

may be that th e 
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application of 20th November 1935 was 
made under the error of law as to the 
subsistence of the attachment. But there 
seems no doubt that the deoree-holder bad 
made up his mind to proceed against the 
factory in the execution proceedings taken 
on that application. According to the 
compromise, the attachment of the faotory 
was to subsist so long as the deoree was 
not satisfied. It was therefore open to 
the deoree-holder to proceed against any 
other properties he liked in the first 
instanoe, and the attachment of the fao- 
tory would certainly have subsisted as 
loDg as he did not proceed against it in 
execution. But once he made up his mind 
to proceed against it, as he did in Novem- 
ber 1935, it is difficult to see how he can 
get out of the mandatory provisions of 
O. 21, R. 57, Civil P. C. It is true that no 
attachment was aotually effeoted on the 
application of 20th November. But ac- 
cording to the position of the deoree- 
holder himself, the previous attachment 
subsisted and no fresh attachment was 
neoessary. All that the Rule says is “where 
any property has been attaohed in execu- 
tion . . . .” In the present instanoe, there 
can be no doubt that the faotory had been 
attaohed in execution, though this was 
done on a previous application and not on 
the application of 20fch November. But 
would this be sufficient to take the case 
out of the scope of O. 21, R , 57, Civil P. C., 

I think not. The reasoning adopted by 
the ^majority of the Full Benoh in 47 Mad 
483 will, I think, apply to the circum- 
stances of this oase with greater force ; for 
fche difficulty whioh arises in the oase of 
an attachment ‘before judgment’ does not 
arise in fche present oase. ‘Attachment 
before judgment' and its oonsequenoes are 
specially provided for in O. 38 and as' 
O. 21, R. 67 requires that fche property 
shall have been attaohed in exeoution, 
there is difficulty at fche outset in bringing 
an attachment before judgment' within 
the scope of O. 21, R. 57, Civil P. C. It is 
chiefly on these grounds that fche Allaha- 
bad and Caloufcfca High Courts have held 
that attachment before judgment' is not 
subjeofc to fche provisions of O. 21 R 57 

u* Buti in P re30nfe instance 
the attachment in question had been made 

in the course of execution and there seems 

to be no good reason for holding that it 

L® D ° fc fco the provisions of O. 21, 

R. 57, Civil P. 0. It is true that fche par- 
ties had agreed that the attachment should 
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subsist till the deoree was fully satisfied. 
But I do not think the agreement can 
override the mandatory provisions of 
O. 21, R. 57, Civil P. C. It seems to me 
that when the deoree. holder chose to pro- 
joeed against the factory in his application 
of 20bh November, and subsequently failed 
|to proceed further (as he ought to have 
( done in assertion of his rights under the 
^agreement) and allowed the application to 
be dismissed, the attachment came to an 
end as a result of the provisions of O. 21, 
R. 57, Civil P. C. The deoree- bolder may 
have done so under a wrong impression as 
to his rights, but that fact oannot 1 think 
jhelp him in view of the mandatory charac- 
ter of those provisions. 

I may note here that although the 
words used in the order were that the pro- 
ceedings were to be consigned to the 
record room’, there is ample authority for 
the proposition that the order was tanta- 
mount to a ‘dismissal’ of the application : 
see A I R 1924 Lah 645, 1 3 Lah 7 2 and 41 
All 157, 9 eto. The deoree. holder himself 
understood this to be the effeot of the 
orders of ‘consignment to the record room’ 
and filed fresh applications for execution 
after suoh orders. I accordingly aooepb 
the appeal and dismiss the application of 
the deoree. holder for proceedings in execu- 
tion against the factory, but in view of the 
circumstances I leave the parties to bear 
their costs. 

S.C./r k. Appeal accepted. 

9, Dildar Husain v. Bheo Narain, (1919) 6 A I R 
All 194=49 I C 113=41 All 167=17 A L J 52. 
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• Murli Dhar — Judgment. debtor — 

Appellant. 

v. 

Firm Basheshar Lal Moti Lal through 
joint Receivers, Decree-holder and 
others , Judgment -debtors and another 

— Respondents. 

Exn. First Appeal No. 130 of 1937, 
Deoided on 9th November 1937, from 
order of Senior Sub- Judge, Hissar D /- 12th 
ary 1937. 

(«) Civil P. C. (1908), O. 21, R. 2 (as amend- 
ed by Punjab Relief of Indebtedness Act)— 
Payment out of Court— Judgment- debtor not 
applying for certification taking objection in 
execution — Executing Court must go into 
question: 89 P L R 6—4 I R 1936 Lah 848— 
166 1 O 868, Overruled . 


Order 21, R. 2 has been amended by the repeal- 
ing of eub-r. (3) by the Punjab Relief of Indebted- 
ness Aot and the executing Court must go into 
the question of payment made by the judgment- 
debtor out of the Court when he raises suoh objec- 
tion in exeoution proceedings as the question 
relates to the discharge of thp deoree, although he 
has not taken advantage of the permission given 
him by sub-rule (2): 39 P L R 6~A I R 1936 
Lah 842—165 l C 958, Overruled [P 127 0 2] 

(b) Punjab Relief of Indebtedness Act (7 of 
1934), S. 36 — S. 36 has retrospective effect — 
Question of payment out of Court raised by 
judgment-debtor before passing of Act but 
pending till passing of Act — Court must 
decide question. 

The general prinoiple is that the alterations In 
prooeduve are always retroepeotive, unless there 
be some good reason against it. [P 128 O 1] 

Seotion 36, Punjab Relief of Indebtedness Act, 
has a retrospective effect. Tbe repealing of sub- 
r. (8) of Rule 2, O. 21, Civil P. C. is merely an 
alteration in procedure and the question of pay- 
ment by judgment-debtor out of Court although 
raised by him before the passing of the Act must 
be deoided by the executing Court if it is pending 
at the time of the passing of the Aot. [P 128 0 1] 

Shamair Chand and Qabul Chand — 

for Appellant - 

Yashpal Gandhi — for Respondents. 

Addison J. — The deoree. holder obtained 
on the Original 8ide of the Calcutta High 
Court a deoree for a large sum of money 
against the judgment- debtor. This deoree 
was transferred to the Court of the Senior 
Subordinate Judge, Hissar, in this pro- 
vince, for exeoution. The present exeou- 
tion application was made some time in 
1933 and the judgment-debtor put in 
oertain objections on the 27th July 1933. 
One of these objections was that the 
deoree had been completely satisfied. Sub- 
rule (3) of O. 21, R. 2, Civil P. C., 1908, 
was omitted so far as this province 
was oonoerned by 8. 36, Punjab Relief of 
Indebtedness Aot 7 of 1934, which came 
into force on the 19th April 1935, when 
the exeoution was still pending and the 
objections had not been deoided. The 
judgment-debtor contended that the ques- 
tion of complete satisfaction must be 
deoided by the executing Court in view 
of the repeal of the sub- rule referred to. 
The executing Court has deoided that this 
is not so and has repelled the objection. 
It held that an outside payment could 
only be certified under the provisions of 
sub-r. (2) of O. 21, R. 2, and that this had 
to be done within ninety days of the 
alleged payment under Art. 174, Limita- 
tion Act Against this decision the judg- 
ment. debtor has appealed. Under S. 47, 

Civil P. C., 
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All questions arising between the parties to the 
suit in whioh the deoree was passed, or their 
representatives, and relating to the exeoution, 
discharge or satisfaction of the decree, shall be 
determined by the Court executing the deoree and 
not by a separate suit. 

It is clear therefore that it is the duty 
of the executing Court to deoide the ques- 
tion of an alleged payment towards the 
deoree or discharge of the deoree, and a 
separate suit does not lie for this purpose. 
Under O. 21, Rule 1, whioh is headed 
"Modes of paying money under deoree,” 
it is enacted that : 

All money payable under a deoree shall be paid 
as follows, namely : (a) into the Court whoee 
duty it is to execute tbe deoree; or (b) out of 
Court to the deoree holder; or (o) otherwise as 
the Court which made the deoree direots. 

Then 0. 21, R. 2 deals with "Payment 
out of Court to deoree.holder”. Sub-r. (l) 
is to the effect that : 

Where any money payable under a deoree of 
any kind is paid out of Court, or the deoree is 
otherwise adjusted in whole or in part to the 
satisfaction of the decree-holder, the decree-holder 
shall certify such payment or adjustment to the 
Court whose duty it is to execute the deoree, and 
the Court shall reoord the same aooordingly. 

Sub-rule (2) is : 

The judgment-debtor also may inform the Court 
of such payment or adjustment and apply to tho 
Court to issue a notioe to the deoree-holder to 
show cause . . . why such payment or adjust- 
ment should not bo recorded as certified; and if 
, . . the deoree-holder fails to show oau6e . . . the 
Court shall reoord the same aooordingly. 

Sub.r. (3), whioh has now been repealed, 
runs : 

A payment or adjustment, whioh has not been 
certified or recorded as aforesaid, shall not be 
reoognized by any Court executing the decree. 

The effeot of fcheae fcwo Rules of O. 21 
was that a duty was thrown upon the 
deoree holder to certify any payment out 
of Court while no suoh duty was placed 
on tbe judgment-debtor, but he was per. 
mitted, if he so oared, to apply to the 
Court, within ninety days of the date of 
the alleged payment or adjustment, to issue 
a notioe to the deoree-holder to show 
cause why the payment should not be 
certified. If he did not do so, sub.r. (3) 
enaoted that a payment or adjustment not 
so certified or recorded should not be re. 
oognized by the Court executing the deoree. 
This meant that if the judgment-debtor 
failed to take advantage of sub-r. (2) of 
O. 21, R. 2, he was not allowed to plead 
payment or adjustment in the executing 
Court ; and even if he had made payment, 
he had to make it again into Court. It 
was held however that in suoh oases he 


oould institute a suit for return of the ex- 
oes8 payment, whioh the executing Court 
was not allowed to go into by virtue of 
sub-rule (3). 

This sub-rule has now been repealed 
so that as O. 21, Rr. 1 and 2 now stand, 
the duty still remains upon the deoree- 
holder to certify payments out of Court, 
while the judgment-debtor is permitted to 
apply to the Court within ninety days of 
the date of an alleged payment to issue a 
notioe to the decree-holder to show cause 
why the payment should not be certified. 
If he does not take advantage of this con- 
cession, no penalty is now placed upon 
him suoh as was done by the repealed 
sub-r. (3). The penalty formerly was that 
he oould not plead payment in the exeou- 
ting Court. That penalty having gone and 
as 8. 47 enacts that all questions relating 
to the discharge of the deoree must be 
determined by the executing Court and 
not by a separate suit, it would now seem 
that the executing Court must go into the 
question, although the judgment-debtor 
has not taken advantage of the permission 
given him by sub.r. (2) of O. 21, R. 2, to 
apply to the Court to issue a notioe to 
the deoree-holder for certification. There 
seems to be no esoape from this conclusion 
and we so deoide. We have been referred 
to A I R 1936 Lah 842, 1 a deoision by a 
single Judge of this Court, but with all 
respect we are unable to agree with his 
deoision. 

It was contended however that as the 
deoree was passed by the Caloutta High 
Court and was only sent for execution to 
this Province, it must be exeouted accord- 
ing to the law in force in Caloutta. In 
this connexion relianoe was placed upon 
36 Mad 108. 2 This authority however 
seems to us to have nothing to do with the 
present oase. S. 40, Civil P. C., which, as 
enaoted for the first time in the Code of 
1908, runs as follows : 

Where a deoree is sent for execution in another 
Province, it shall be sent to suoh Court and exe- 
outed in suoh manner as may be prescribed by 
ruleB in force in that Province. 

This section is plainly worded and can 
mean only one thing: that the rules appli- 
cable to executions in the Punjab are the 
rules whioh apply in execution of deorees 
sent from the Caloutta High Court or 

1. Bhadi v. Ram Dltta, (1936) 23 A I R Lah 842 

=165 I 0 858= 89 P L R 6. 

2. Bree Krishna Doss v. Alambu Ammal, (1913) 

86 Mad 108=11 I 0 686=21 M L J 777. 
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anywhere outside the Province. O. 21, 
Rr. 1 and 2, as amended by the Punjab 
Relief of Indebtedness Aot, S. 36, are the 
rules in foroe in this Province. In fact 
O. 21, R. 1, is headed Modes of paying 
money under decree’', while 8. 40 is to the 
effect that the decree shall be executed in 
suoh manner as may be prescribed by rules 
in force in the Province to which the 
deoree is transferred. It follows that now 
that 0. 21, R. 2 has been amended by the 
repealing of sub.r. (3), the amended Rule 
is the rule whioh must be applied in 
execution of deorees in the Punjab. 

It was however contended that 8. 36, 
Punjab Relief of Indebtedness Aot, could 
not have a retrospective effeot. It follows 
from what has already been said that the 
repealing of sub.r. (3) is merely an altera- 
tion in the procedure. Before it was re- 
pealed, the executing Court was debarred 
from trying a certain question whioh fell 
under 8. 47, Civil P. C., if a particular act 
was not done by the judgment-debtor 
within ninety days. But the judgment- 
debtor still had his oause of action left by 
reason of the fact that he was debarred 
•from raising the plea in the executing 
•Court. Now that sub.r. (3) has been re- 
pealed, the question must be deoided in the 
executing Court and not by a separate suit. 
Clearly therefore the enaotment refers 
only to procedure. It is said at page 195 
of Edn. 7 of Maxwell on the Interpretation 
of Statutes that : 

Although to make a law punish that whioh, at 
the time when it was done, was not punishable, 
is oontrary to sound principle, a law whioh merely 
alters the procedure may, with perfeot propriety, 
be made applicable to past as well as future 
transactions, and no secondary meaning is to be 
sought for an enaotment of suoh a kind. No per- 
son has a vested right in any oouree of procedure. 

* * * The general principle indeed seems to be 
that alterations in procedure are always retrospec- 
tive, unless there be some good reason against it. 

Its is true that the objection of the judg- 
ment. debtor had been raised before the 
Punjab Relief of Indebtedness Aot, but it 
was still pending when the Aot came into 
foroe and the procedure bar was removed. 
The question therefore is one whioh the 
executing Court must deoide. We aooept 
the appeal, set aside the order of the exe- 
outing Court dated 12bh February 1937, 
and direct it to hear cn the merits the 
question of the filleged payment and satis- 
faction. We make no order as to costs. 

S.O./r.k. Order set aside. 
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Natha and others — Plaintiffs — 

Appellants. 

v. 

Siri Pam and others — Defendants — 

Respondents. 

Seoond Appeal No. 218 of 1937, Deoided 
on 20th May 1937, from deoree of Diet. 
Judge, Hissar at Gurgaon, D /. 23rd 
November 1936. 

Second Appeal — Question of law — Question 
°f law requiring complete re trial for its 
decision cannot be allowed to be raised. 

A question of law cannot be allowed to be 
raised in seoond appeal, for the decision of whioh 
it is neoeesary to refer the case baok for further 
findings of fact and a complete re-trial is neces- 
sary inasmuch as it was not raised in lower 
Courts. [P 128 G 2] 

N. C. Pandit — for Appellants. 

Shamair Chand — for Respondents . 

Judgment. — In this seoond appeal Mr. 
Nanak Chand Pandit for the appellants 
has raised a question of law, which was 
discussed in neither the trial Court nor 
the first Court of Appeal. It seems to me 
that in order to decide this question, 
namely whether Mb. Dhopan acquired a 
title by adverse possession to property 
mutated in her name on the death of her 
brother-in-law Dewa, it would be neoes- 
sary to refer the oase baok for further 
findings of fact and to permit the defen. 
dants to give evidence about the mutation 
to Mt. Dhopan and other matters as well. 
Inasmuoh as this question was not raised 
and oannob be deoided without a oomplete 
retrial, I refuse to allow it to be raised 
now; at best a decision on the point in the 
plaintiffs’ favour would affect only a part 
of the property in suit. 

The other point argued before me was 
whether fields nos. 328 and 331 were 
rightly held to have been in possession of 
Dhanna. The learned Judge has presumed 
that they were, because his son Dewa is 
shown to have been in possession of them. 
Dhanna is shown to have been in posses- 
sion of other fields involved in this suit in 
the 1849 Settlement, but other persons 
are shown as having been in possession of 
fields nos. 328 and 331. In view of this 
fact I do not see how there is any pre- 
sumption that Dhanna ever was in posses- 
sion of these two fields. The plaintiffs are 
entitled to a deoree for possession of fields 
nos. 328 and 331 in addition to field 
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No. 180 for which they have obtained a 
decree. The appeal has failed in its more 
important aspect; and the appellants will 
pay one half costs of the appeal to the 
respondent. 

S.O./b.k. Appeal partly allowed . 
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Intizamia Committee Gurdwara Bar- 
bar Sahtb, Amritsar — Plaintiff — 
Appellant. 

v. 

Central Bank of India Ltd., Amritsar 
and another — Defendants — Res- 
pondents. 

First Appeal No. 76 of 1937, Decided on 
17th November 1937, from decree of Sub- 
Judge, First Glass, Amritsar, D /- 23rd 
November 1936. 


(a) Punjab Sikh Gurdwaras Act (8 of 1925), 
Sa. 3 (1) and (3), 5 (1), 31, 36 and 37 — B tak- 
hg equitable mortgage from S and obtaining 
decree on it -Mortgaged property claimed 
under S. 3 (1) by Shromani Par bandhak Com- 
mittee — Counterclaim made under S. 5 (1) 
by 8 — No reference made by either to mort- 
gage in favour of B— Property declared by 
Sikh Gurdwara Tribunal to belong toDarbar 
Saheb, Amritaar, and decree paaied accor- 
dingly — B taking out execution of its decree 
— Committee of management, Darbar Saheb, 
applying for atay of execution relying on 
S. 37— Execution atayed — B inatituting auit 
againat 6, Shromani Parbandhak Committee, 
and Committee of Management for aetting 
aside decree by tribunal— B's auit decreed — 
B again atarting execution proceedinga — Suit 
by committee for declaration that decree in 
favour of B was without juriadiction — Suit 
held maintainable— Court decreeing B's suit 
held to have no jurisdiction to try it and 
decree in favour of B held to be ultra vires 
and of no effect* 


B, a bank, obtained an equitable mortgage ■ 
oertain property situate In Amritsar from S an 
on default by 8 obtained a deoree on the mor 
« a 8J. Subsequently a olaim was made und< 
S. 8 (1) on behalf of the Shromani Parbandha 
Committee, Amritsar, in reapeot of the mortgage 
property but no mention was made of the enoun 
branoe in favour of B. The only oounterolaii 
that was made under 8. 6 (1) was by 8 and 1: 
too did not make any reference to the mortgai 
In favour of B. B took out exeoution of its deore 

Va* P i ° n * H? der S * 81 »>7 ‘be Oommitt. 
o Management, Darbar Saheb, Amritsar, for eta 

0n ihe petition by 

GnMwarA Vk 00 in i in8 fot hearln 8 before the Bik 
X 1 f banal, a compromise was arrived f 

^ hl °b ‘be property was deolared to belor 
to Darbar Saheb, Amritsar, and a perpetual rigl 
of oooupation and user was conoeded to S and 
decree was passed by the tribunal in terms of tt 
compromise. Armed with this order, the Oon 
1988 L/17 & 18 


mittee of Management again applied for stay of 
the exeoution, relying on 8 37 and the executing 
Court holding that the sale of the property would 
offend against the provisions of the Sikh Gurd- 
waras Act, stayed the exeoution. B then insti- 
tuted a suit against S, Committee of Management, 
and the Shromani Gurdwara ParbaDdhak Com* 
mittee for setting aside the ex parte deoree of the 
tribunal and the Court holding that the compro- 
mise was based on fraud, decreed the suit of B. 
B again started the execution proceedings whioh 
were objeoted to on the basis of 8s. 36 aDd 37. 
The oommittee instituted a suit for declaration 
that the deoree in favour of B was without juris- 
diction, ultra vires and against the provisions of 
the Gurdwaras Aot : 

Held that the suit by the oommittee of 
management, as instituted, was competent. The 
deoree passed in favour of B had no existence in 
law so as to affeot prejudioially the deoree made 
by the Sikh Gurdwaras Tribunal. The deoree 
dearly contravened 8s. 80, 36 and 87 and being 
made in teeth of statutory prohibition was ultra 
vires inasmuch as the Court had no jurisdiction 
to grant the relief prayed for and the faot 
that the committee had wilfully absented itself 
made no difference. The jurisdiction had been 
aasumed in utter disregard of law, and for laok of 
inherent jurisdiction, the deoree was no decree at 
all. The oommittee was entitled under 8. 44, 
Evidence Aot, to urge in course of the exeoution 
proceedings that the deoree in favour of B 
was a nullity. It was not inoumbent on the 
Shromani Parbandhak Committee applying under 
8. 8 (1) to have impleaded B as it was not 
in possession of any right, title or interest whioh 
was olaimed in respeot of the property. For the 
same reason no notice under 8. 3 (3) oould be 
sent to B. It was B's duty on the other hand 
under 8. 6 (1) to forward to the Looal Govern- 
ment a petition olaiming the right, title or inter- 
est that it possessed to enable the Government to 
forward the petition to the Gurdwaras Tribunal 
for disposal and B failed to do this. (P 132 0 2- 

P 133 0 1; P 134 0 2; P 136 0 lj 

(b) Decree — Setting aside — Person not 
party to decree is not entitled to have it set 
aside on ground of fraud. 

No person who is not a party to a deoree oan 
claim to have it set aside on the ground of fraud 
or oollusion. All that he oan olaim is that the 
deoree may not afleot his rights : A I R 1930 Cal 
268 and 8 10 614, Bel. on, [P 132 0 2] 

(c) Jurisdiction— Absence of— Absence and 
inactivity of party does not cure want of 
jurisdiction. 

Even the consent of parties cannot oonfer 
jurisdiction where it does not exist, muoh less 
would the absenoe of a party or its inactivity be 
sufficient to legalize what is ab initio illegal. 

[P 183 0 1] 

(d) Execution— Decree binding— Powers of 

executing Court — Court passing decree hav- 
ing no inherent jurisdiction to pass it 

Decree has no real existence in law— Execut- 
ing Court can decide whether decree waa 
passed by Court, which for lack of jurisdic- 
tion could not pass it. 

An exoouting Court muBt be able to deolde 
whether a deoree exists at all and therefore where 
the Court has no inherent jurisdiction to pass the 
so-called deoree, the deoree has no real existenoe 
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in law and the exeoufclDg Court within those 
narrow limits oan decide whether the deoree was 
passed by a Court which, for lack of inherent 
jurisdiction, oould not pass Buoh a decree; for, 
that point settles the question as to whether 
there is an existing deoree upon whioh the execut- 
ing Court can take aotion : AIR 1925 Cal 
907 {F B), Foil.; AIR 1929 Lah 449; AIR 1927 
Lah 651 and AIR 1928 Lah 829, Eel. on. 

[P 133 0 1] 

(e) Practice— Appeal — Failure by party to 
appeal — Decision holds good for what it is 
worth — Party not appealing is not debarred 
from having recourse to other modes of relief 
available to it. 

Where there is an appeal against a decision, 
the effeot of not appealing iB that the deoision 
holds good for what it is worth. So far as con- 
cerns any other modes of relief available, the 
person not appealing is in no worse position than 
if he had appealed and failed : 24 Cal 546 ; 28 
Cal 475 and 29 Cal 395 (P C), Rel. on. 

[P 133 O 2] 

(f) Decree — Setting aside — Judgment 
passed without jurisdiction is void — Separate 
suit is maintainable for setting aside decree 
on ground that Court passing it had nojuris- 
diction to pass it. 

A separate suit is maintainable for setting 
aside a deoree on the ground that the Court 
passing had no jurisdiction to pass it. Judgments 
of a Court of law are either unassailable or assail, 
able. To the former oategory belong those judg- 
ments which are pronounced by a competent 
Court and are free from defeots otherwise. Judg- 
ments falling under the latter oategory may 
either be voidable or void. Those obtained by 
oollusion or fraud are voidable and if not attacked 
they hold good, but judgments which are void 
have no existence in law and a judgment whioh 
is passed without jurisdiction is void : AIR 
1926 Cal 167 and AIR 1923 Pat 242, Rel. on; 
AIR 1915 P C 99, Ref . [p 134 0 1] 

Bhagat Singh — for Appellant . 

H. J. Bustomji, P. A. Bahl, Gauri Shan, 
kar and Manohar Lai Mehra — for 
Respondents* 

Din Mohammad J. — The faots disclosed 
in this oase are an apt illustration of bow a 
legal step missed at the right moment leads 
to a orop of proceedings. They oover a 
period of about 13 years and as they are 
inseparably linked together, it will be 
necessary to set them out in this judg. 
ment however briefly it may be. On 21st 
November 1924, the Central Bank of 
India, hereinafter called the Bank, ob- 
tained an equitable mortgage of certain 
property situate in Amritsar from Messrs. 
B. S. Oharaya and Company, through 
its representative, Santokh Singh. The 
mortgagors having made default in dis- 
charging their liability, the Bank obtained 
a deoree against them on 27th May 1926. 
In the meantime, the Sikh Gnrdwaras Act, 


hereinafter referred to as the Aot, came* 
into foroe on 1st November 1925. Under 
S. 3 (l) of the Aot, any Sikh oould forward' 
to the Local Government a list of all 
rights, titles or interests in any immovable 
property situated in the Punjab inclusive* 
of the Gurdwara, whioh he olaimed to* 
belong to the Gurdwara, mentioning the 
name of that person alone who was ill 
possession of such right, title or interest, 
and under S. 3 (2) the Looal Government 
was enjoined to publish a consolidated list 
of all suoh rights, titles or interests claimed 
in respect of suoh property. Under S. 3 (3)- 
the person in possession alone was to be^ 
notified of the olaim. In pursuance of 
8. 3 (l) a olaim was made on behalf of the 
Shromani Gurdwara Parbandhak Com- 
mittee, Amritsar, on 27th January 1926, 
in respect of the mortgaged property and 
no mention was made of the enoumbranoe- 
to whioh it was subject. The only counter- 
claim that was forwarded under 8. 5 (l) of 
the Aot was made by Santokh Singh alone, 
and he, too, did not make any reference to 
the simple mortgage that he had effeoted 
in favour of the Bank. The Bank in the- 
normal course of events took out execution 
of the deoree obtained by it, in reply to 
whioh an application under 8. 31 of the Aob 
was made by the Committee of Manage- 
ment, Darbar Sahib, Amritsar asking for 
stay of execution. This happened on 26th 
March 1928. 

The executing Court rejeoted this appli- 
cation on 9th July 1928, and against that 
order a petition for revision was presented 
to this Court. A declaratory suit was also- 
instituted by the Sikh Gurdwaras Parban. 
dhak Committee whioh however was 
allowed to be dismissed for default on 28th 
April 1929. The revision referred to abovo 
was also dismissed in the absence of the- 
parties on 27th May 1929. The petition 
of Santokh Singh under S. 5 (l), of the Aob 
oame on for hearing before the Sikh Gurd- 
waras Tribunal, in whioh a compromise' 
was effeoted on 17th July 1929, by whioh 
the property was declared to belong to the- 
Darbar Sahib, Amritsar and a perpetual 
right of oooupation and user was conceded 
to Santokh Singh, his lineal descendants* 
and their families. All this happened 
behind the back of the Bank. The Sikh 
Gurdwaras Tribunal made a deoree in 
terms of the compromise and armed with 
this order, the Committee of Management, 
Darbar Sahib, onoe more applied to the exe- 
cuting Court to stay execution as regards 
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the property mortgaged. The Committee 
placed its relianoe on S. 37 of the Act, and 
the executing Court holding that the sale 
of the mortgaged property would offend 
against the provisions of the Act, stayed its 
hand and consigned the proceedings to 
the reoord room. From that order, the 
Bank preferred an appeal to this Court 
whioh was dismissed by Tapp J. on 18th 
May 1931. A Letters Patent appeal against 
that order also failed. 


The Bank put in an application before 
the Sikh Gurdwaras Tribunal for setting 
aside the ex parte decree of 17th July 
1929, but that application was dismissed. 
On 23rd July 1932, the Bank instituted a 
suit in the Court of the Subordinate Judge, 
First Class, Amritsar, against Santokh 
Singh as well as against the Committee of 
Management, Notified Gurdwaras of Amrit- 
sar and Shromani Gurdwara Parbandbak 
Committee for setting aside the deoree of 
the Sikh Gurdwaras Tribunal dated 17th 
July 1929. Out of the three defendants, the 
Committee of Management alone appeared 
and contested the suit. A preliminary issue 
was framed as to the suffioienoy or other, 
wise of the court, fee paid on the plaint, 
but on the date fixed for arguments on 
that issue, the Committee absented itself. 
The Subordinate Judge holding that the 
compromise was based on fraud, inasmuoh 
as the Sikh Gurdwaras Tribunal had been 
kept in ignorance of the deoree obtained 
by the Bank, deoreed the suit of the Bank 

ex parte. This took plaoe on 23rd Decem- 
ber 1932. 

On 17th January 1933, one Phuman 
Singh, an agent of Shromani Gurdwara 
Parbandhak Committee applied for setting 
aside the ex parte deoree on the usual 
grounds, and it is very astonishing to find 
that these miscellaneous proceedings were 
protracted for more than two years. Ulti- 

fcbis a PP li °ation was dismissed on 
4th May 1935, and an appeal against that 
order was dismissed in limine by a Division 
x5enoh of this Court on 6th November 1935. 
Daring this interval the Bank had again 

started exeoution proceedings whioh were 

th« 0 A« 0 f d n i >a0iB of 8s * 86 ftnd 37 of 
the Aot. On 11th July 1935 the executing 

°°“ r ‘ji lPr,8,e 0piQion that execution 

proceed, og 9 could not be stayed in face of 

23rd n 68 ° k h8 ?^ ordinata dated 

dLL 8 fT “A 1 ? 32 ' BBttiD 8 the 

deoree of the Gurdwaras Tribunal, whioh 

It.. 1 !* , WaB P 8a d«d as a bar, and finding 
Itself in an embarrassing position, it bus- 


pended further proceedings to enable the 

Intizamia ” Committee (Committee of 
Management) of the Gurdwaras 

to seek a proper remedy In a proper Court to have 
the deoree of the Court of Mr. Kishen Ohand 
(dated 23rd December 1932) reversed or set aside. 

It appears that taking its cue from this 
deoision, the Intazamia Committee on 21st 
Deoember 1935, instituted the suit out of 
whioh this appeal has arisen for a deolara- 
tion that the said deoree was without 
jurisdiction, ultra vires and against the 
provisions of the 8ikh Gurdwaras Aot. 
The Subordinate Judge who tried the case 
dismissed it on 23rd November 1936 and 
the Intazamia Committee has appealed. 
Before dealing with the appeal however, it 
will be neoessary in the interests of dear- 
ness tooomplete the history of this litiga- 
tion upto the present time. Against the 
order of 11th July 1935, referred to above, 
an appeal was preferred to this Court 
whioh oame on for hearing before Jai Lai J. 
on 5th May 1936. The learned Judge 
appreciated the complicated nature of the 
situation but oame to the conclusion that 
it was not open to the executing Court to 
hold in exeoution proceedings that the 
deoree dated 23rd Deoember 1932 was 
without jurisdiction and that that deoree 
prevented the appellants from raising the 
bar oreated by the deoision of the Tribu- 
nal . A Letters Patent appeal was pre- 
sented against that order but it was 
dismissed on 28th January 1937 as time- 
barred. 

Further, Messrs. S. S. Gharaya and 
Company raised objections to the exeou- 
tion of the original mortgage deoree on 
the basis of Ss. 36 and 37 of the Act but 
those objections were dismissed on 3rd 
November 1936, and an appeal against 
that order was dismissed in limine by this 
Court on 24th February 1937. A review 
against that order was dismissed on 1st 
Ootober 1937. Santokh Singh filed another 
application to have the ex parte deoree of 
23rd Deoember 1932 set aside but that 
application too was dismissed on 27th 
November 1936, and an appeal against 
that order was dismissed in limine by this 
Court on 19th April 1937. In the case 
now before us the trial Court, while con- 
ceding that Mr. Kishen Chand, Subordi- 
nate Judge had no jurisdiction to try the 
suit whioh was instituted in his Court, 
oame to the conclusion that all the same 
“Q ^&d jurisdiction to dooido, howovor 
wrongly, that he did possess the jurisdio- 
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tion whioh did not aotually exist. It was 
further held that the suit did not lie in 
the form in whioh it was lodged. Counsel 
for the appellant has attaoked both the 
findings of the trial Court and has urged 
that, inasmuch as the decree passed by 
Mr. Kishen Chand was a nullity for more 
reasons than one and the Intizamia Com- 
mittee had been denied the right of raising 
this point in the course of execution pro- 
ceedings, the suit did lie, especially as the 
Committee was no party to the original 
mortgage decree whioh alone was being 
executed and was therefore not barred by 
the provisions of S. 47, Civil P. C. 

On the other hand, counsel for the Bank 
has contended that both the Shromani 
Gurdwara Parbandhak Committee and 
the Intizamia Committee, Darbar Sahib 
had throughout been working in collusion 
with Santokh Singh and that their main 
objeot was to deprive the Bank of the 
benefit of its deoree legitimately obtained 
against Santokh Singh in his presence and 
with his consent. In the compromise 
entered into before the Sikh Gurdwaras 
Tribunal, all that the Sikhs obtained was 
a mere declaration of ownership without 
any right of alienation and that the pos- 
session and user of the property in ques- 
tion was for ever surrendered to Santokh 
Singh, his lineal descendants and their 
families. It is further argued that, although 
both these bodies had been impleaded in 
the suit brought by the Bank for setting 
aside the deoree of the Sikh Gurdwaras 
Tribunal and they knew that the validity 
of the deoree had been challenged on the 
ground of fraud and that they ran the 
risk of an adverse decision whioh might 
oreate complications in the long run, they 
did not pursue their defence diligently. 
Even after an ex parte deoree had been 
made against them whioh is now being 
attaoked as ultra vires and opposed to the 
provisions of the Act, they contented 
themselves with prosecuting a doubtful 
remedy under O. 9, R. 13, Civil P. 0., and 
did not seek to have the deoree reversed 
on appeal. It is consequently urged that 
the suit as lodged was not maintainable 
and as neither equity nor law oould oome 
to the aid of the Intizamia Committee, its 
suit was rightly dismissed. We have given 
due consideration to the arguments ad- 
vanced before us, and have oome to the 
conclusion that however strongly we may 
condemn the oonduot of the Intizamia 
Committee in not properly contesting the 


suit before Mr. Kishen Chand, and how- 
ever reprehensible its ulterior objeot might 
be, it would be a sheer disregard of law 
not to grant to the Committee the relief 
prayed for in the present suit. 

The true legal position in our view is 
this.^ Under 8. 3 (l) of the Act, it was 
not incumbent on the applicant to have 
impleaded the Bank as it was not in pos. 
session of any right, title or interest 
whioh was being olaimed in respect of the 
property on whioh it had only an equitable 
mortgage. Neither the seotion nor the 
rules enjoined it. For the same reason no 
notice under S. 3 (3) of the Aot oould be 
sent to the Bank. On the other hand, 
under 8. 5 (l) it was the duty of the Bank 
to forward to the Looal Government a 
petition olaiming the right, title or interest 
that it possessed to enable the GovernJ 
ment to forward its petition to the Gurd. 
waras Tribunal for disposal. This the 
Bank failed to do in spite of the warning 
it received in Maroh 1928, when, to the 
execution that it had taken out, 8. 31 of 
the Aot was pleaded as a bar. So far 
therefore it was the Bank whioh was to 
blame and not the Committee, for the 
Committee oould take shelter under the 
law but the Bank oould not. Again, when 
even this Court had declared in 1931 that 
no sqoh action oould be taken by a Civil 
Court in pursuance of the mortgage deoree 
in the faoe of 8. 37 of the Aot as would 
tend to oome into oonfliot with the deoree 
of the Gurdwaras Tribunal, the Bank in- 
stituted a suit of the same nature in the 
Court of Mr. Kishen Chand. In the first 
place, the relief it claimed there was illegal 
inasmuch as no person who is not a party 
to a deoree can claim to have it set aside 
on the ground of fraud or oollusion. All 
that he can claim is that the deoree may 
not affeot his rights : see AIR 1930 Oal 
263 1 and 8 I C 614.* Secondly, in spite 
of the judgment of this Court referred to 
above, it again sought the help of a Civil 
Court to secure an order whioh oould not 
but be inconsistent with the deoision of the 
Tribunal. Besides 8. 37 of the Aot, S. 36 
prohibited the entertainment by any Court 
of any suit the objeot of whioh was to 
question anything purporting to have been 
done by a Tribunal in exercise of any 

1. Biswambar Biswas v. NUambar Murari, (1930) 

17 A I R Oal 263=125 I 0 861=33 OWN 

997. 

S. Komerappa Ohetty v. Beindu, (1910) 8 10 

614=3 Bur L T 41. 
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powers vested in it by the Aot. In addi- 
tion, a Civil Court, if satisfied under the 
first proviso to 8. 30 of the Aot that a 
olaim that should have been made under 
the Aot had not been so made on aooount 
of the ignoranoe of a party, is bound under 
8. 32 to frame an issue in respeot of suoh 
olaim and, instead of deciding the matter 
itself, to forward the record of the suit or 
proceeding to the Tribunal. The order of 
Mr. Kishen Chand dearly oontravened the 
provisions of the Aot, and was therefore 
ultra vires inasmuoh as he had no juris- 
diction to grant the relief prayed for in his 
Court. All that is oontended by counsel 
for the respondent in this behalf is that 
for that order the wilful absenoe of the 
Committee was mainly responsible. But 
it is well established that even the consent 
of parties cannot oonfer jurisdiction where 
it does not exist and this being so, much 
less the absence of a party or its inactivity 
would be sufficient to legalise what was ab 
initio illegal. 

The deoree of Mr. Kishen Chand was in 
itself not oapable of execution. It could 
only be used to remove the bar created by 
the deoree of the Sikh Gurdwaras Tribunal 
whioh was being relied upon in execution 
of the original mortgage deoree and to that 
juse alone it was put. Under 8. 44, Evi- 
denoe Aot, any party to a suit or other 
proceeding may show that any judgment, 
order or deoree whioh is relevant under 
8s. 40, 41 or 8. 42, and whioh has been 
proved by the adverse party, was delivered 
by a Court not competent to deliver it, or 
was obtained by fraud or oollusion. On the 
same reasoning, the Committee was in the 
oouree of execution proceedings competent 
to urge that the deoree made by Mr. 
Kishen Chand was a nullity. It was re. 
marked in 63 Cal 166, 8 that : 


An exeoutlng Court muat be able to deoide v 
S®. deoree «[■*■ at all, and therefore where 
2325- no ‘P. her ® nk Jurisdiction to pase the 

law anrtTh?’ th ° 1 eor * e haB no real e *i8teno< 

l?mU. d khe , ex « cal,D 8 Court within those nar 

b? L Oou“rt tl,e deoree wttB P“' 

linn „ hl ° h ' ,or >»° k cl Inherent juri. 

,“?’ a no * «°°h a decree ; lor, that p 

“ ,h ? 9Ue.tio n a. to whether there le 

!oan take aoUon. " hloh th ° °< 

These remarks were quoted with 
proval by a Division Benoh of th is Co 

8 * Ha,dar v - Prafulla Kumar. (1 

lo n J t Cal 907=89 1 0 686=63 Cal II 
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in a oase reported in A I R 1929 Lah 449 4 
and were prior to that followed by a single 
Judge of this Court in A I R 1927 Lah 651 6 
and AIR 1928 Lah 829.° In this oase, 
too, the Intizamia Committee raised objec- 
tions on this score in the course of execu- 
tion proceedings, but its objections were 
disallowed and it was referred to a regular 
suit to obtain a declaration to that effect. 
It was in these circumstances that the 
present suit was lodged. The Intizamia 
Committee preferred an appeal, too, from 
that order ; but, as stated above, the ap- 
peal was dismissed by this Court on the 
ground that it was not open to the exe- 
cuting Court to hold that the deoree made 
by Mr. Kishen Chand was without juris- 
diction. The effeot of this remark might 
have been nullified on appeal under the 
Letters Patent as, in our view, the order 
of the executing Court not being one under 
8. 47, Civil P. 0., the appeal before Jai 
Lai J. was incompetent. Unfortunately, 
no deoision on that point could be given by 
the Letters Patent Benoh as the appeal 
was time, barred. In this state of affairs, 
if the present suit also is thrown out on 
the ground that it does not lie, it would 
amount to a denial of justioe. The Com- 
mittee is entitled in law to have an ad- 
judication from some Court or another 
on the question at issue and, after hav- 
ing failed to t obtain the proper relief 
from the executing Court, the only oourse 
left to the Committee was to insti- 
tute a regular suit. It is said that the 
Committee oould lodge an appeal against 
the deoree of Mr. Kishen Chand. No doubt 
it should have appealed and that would 
have been a better oonrse to adopt ; but 
as observed in 24 Cal 646 7 : 

When there la an appeal against a deoision, the 
effeot of not appealing is that the deoision holds 
good for wbat it is worth ; so far as ooncerns any 
other modes of rfellef available, the person not 
appealing is in no worse position than if he had 
appealed and failed. 


This oase went on appeal to their Lord.! 
ships of the Privy Council and the judg- 
ment of the Calcutta High Court was 
confirmed : 28 Cal 475. 8 The judgment 
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in 24 Cal 546 7 was adopted by the same 
High Court in another ease which also 
went on appeal to their Lordships of the 
Privy Council and the appeal was dis- 
missed : see 29 Cal 39o. e 

If a separate suit oan be maintained by 
a party to the suit in the oiroumstanoes 
related in the two judgments referred to 
above, a fortiori such a suit is maintainable 
if the person instituting the suit oomplains 
that the deoree was without jurisdiction. 
There is apparently no distinction between 
the two oases. In one case, the party 
aggrieved seeks to set aside the deoree on the 
ground of fraud or collusion and in the 
other on the ground of want of jurisdiction. 
Judgments of a Court of law are either 
unassailable or assailable. To the former 
category belong those judgments whioh are 
pronounoed by a competent Court and are 
free from defects otherwise. Judgments 
falling under the latter oategory may either 
be voidable or void. Those obtained by 
collusion or fraud are voidable, and if not 
attacked, they hold good, but judgments 
which are void have no existence in law 
and a judgment which is passed without 
jurisdiction is void : see AIR 1926 Cal 
167 10 and A I R 1923 Pat 242. 11 In this 
connection reference may also be made to 
37 All 485 12 whioh, though not exaotly in 
point, emphasizes the distinction between 
the exercise of jurisdiction, and its exist- 
ence and impliedly holds that if there is a 
total want of jurisdiction, even a party to 
a suit is competent to sue for the rescission 
and destruction of the deoree obtained 
therein. 

It is true, as remarked in A I B 1928 
Lah 17 8, 18 relied upon by the Court 
below, that a deoree onoe obtained oan 
only be set aside on the ground of fraud 
and that it cannot be set aside on the 
ground of mistake where the mistake 
was not the mistake of the plaintiff nor of 
the defendant but the mistake of the 

p- 
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Munsif who tried the suit or of the Judge 
who dismissed the appeal. But, in our 
view, that principle applies only where 
there is a deoree in existence or, in other 
words, where the decree has been made by 
a competent Court. Where however the 
deoree has emanated from a Court whioh 
had no jurisdiction whatsoever to make 
that deoree, it will not be a deoree at all. 
In the present oase, the deoree was made 
in teeth of statutory prohibition and juris, 
diotion was assumed in utter disregard of 
law. There was therefore a lack of inher- 
ent jurisdiction and the deoree was no 
deoree at all. The Intizamia Committee 
could ignore it altogether without taking 
any step to have it set aside but it could 
not do so in the present oase in the face of 
the judgment of this Court dated 5th May 
1936, whioh in unequivocal terms clothed 
it with the sanctity of a valid decree. The 
Committee had no option therefore but to 
seek its remedy by a separate suit and it 
oannot now be told that that remedy too is 
not available to it. 

There is another way too of looking at 
the matter. In the course of the execution 
of a decree to whioh the Intizamia Com- 
mittee was no party, an objection was 
made or a claim preferred by the Com- 
mittee which in substanoe though not in 
form could be treated as an objection or 
claim under O. 21, R. 58, Civil P. C. This 
objection or olaim, to all intents and pur- 
poses, amounted to this that the property 
whioh the Bank sought to attach did not 
belong to the judgment-debtor, Santokh 
Singh, but to the objector or claimant, the 
Committee, by virtue of the deoree of the 
Sikh Gurdwaras Tribunal. This was met 
by a counter.objeotion by the deoree- holder, 
the Bank, that the deoree on whioh reli- 
ance was placed by the Committee no 
longer existed in law as it had been set 
aside by a later judgment of Mr. Kishen 
Cband. The deoree. holder’s objection pre. 
vailed and the objection or olaim of the 
Committee was disallowed. The only course 
open to the Committee in these oiroum- 
stanoes was to attack that order in a regu- 
lar suit under O. 21, R. 63, Civil P. 0., for 
a declaration that the property oould not be 
attached in execution of the Bank’s deoree 
against Santokh Singh as it belonged to the 
Committee. This relief would havedireotly 
involved further declaration that Mr. 
Kishen Chand’s deoree was a nullity. The 
Committee did lodge the present suit 
within the presoribed time ; but, instead 



1938 


Puran y. Emperor 


Lahore 135 


of claiming the relief in terms of O. 21, 
R. 63, merely sought a declaration against 
Mr. Kishen Chand’s decree. The net 
result however would be the same. If onoe 
it was deolared that Mr. Kishen Chand’s 
deoree was a nullity as being without 
jurisdiction, the conclusion that would 
inevitably follow would be that the interest 
whioh was being claimed by the Committee 
in respect of the property in suit was not 
liable to attachment or sale. This suit 
therefore would be immune from attaok, 
being the only remedy permissible under 
the law. 

We accordingly hold that the suit as 
instituted lay. We further order that the 
deoree of Mr. Kishen Chand has no exist- 
ence in law so as to affeot prejudioially 
the deoree made by the Sikh Gurdwaras 
Tribunal. This may work hardship on 
the Bank but for this result its own laohes 
are responsible. It could easily have safe- 
guarded its interests if it had proceeded in 
the manner enjoined by law and at the 
proper time. Not having done so, it 
cannot ask any Court to countenance an 
illegal order obtained in an unauthorised 
manner. 


Before we oonolude, we may refer to a 
matter whioh came to our notice while 
preparing this judgment. We found that 
Santokh Singh, one of the defendants in 
the suit, had been adjudged an insolvent 
by the Bombay High Court in April 1933, 
and was still undischarged. Despite the 
faot that the Bank knew that Santokh 
Singh had been adjudged an insolvent, and 
the Bank had raised an objection on that 
eoore in another case in this Court about 
the same time when the present suit was 
proceeding in the Court below, it did not 
raise that objection in the suit with the 
result that the Offioial Assignee, who was 
entitled to be brought on the record in 
plaoe of Santokh Singh, was not so im- 
pleaded. The Bank did not take that 
objection even before us when the appeal 
was argued. We consequently called upon 
the parties to take note of the faot and to 
discuss the effeot of the non. joinder of the 
■Umoiftl Assignee either in the original suit 
or in appeal. Counsel for the appellant 
has rehed on 0. 1, B. 13, Civil P. 0., where 
« la said that an objeotion as to misjoinder 
or non. joinder of parties, it not taken at 
the proper time, shall be deemed to have 
been waived. Connsel for the respondent 
baa not been able to attaok this position. 
We consequently ignore this defeot. The 


only result of not impleading the Offioial 
Assignee will be that he will not be bound 
by the deoree obtained by the Committee 
in this case. As to how it would eventually 
affeot the execution proceedings, it is not 
our funotion to determine. 

In the result we allow this appeal, set 
aside the deoree of the Court below and 
grant the plaintiff the relief prayed for. 
We leave the parties to bear their own 
oosts throughout as, in our opinion, neither 
party appears to have oonduoted its oase 
properly in the trial Court nor has it 
rendered any appreciable help to us in the 
disposal of this appeals 

R.M./r.k. Appeal allowed • 
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Young C. J. and Monroe J. 

Puran — Convict — Appellant. 

v. 

Emperor 

Criminal Appeal No. 579 of 1937, 
Deoided on 6th October 1937, from order 
of Addl. 8ess. Judge, Hissar, D/- 7th April 
1937. 

Criminal Trial — Approver resiling in Ses- 
sions Court from statement in Committing 
Court sent up for trial — Statement must be 
treated as confession and may be sufficient 
for conviction. 

Where an approver is sent up for trial on 
resiling in the Sessions Court from a statement 
made in the oommitting Magistrate’s Court, his 
statement should be treated as a confession and 
his oonviotion might follow on this confession 
alone without oorroboration. (P 135 0 2] 

A. G. Maurice — for the Crown . 

Judgment, — This is a jail appeal. Puran 
was given a pardon as an approver in a 
murder case. He resiled from his statement 
in the oommitting Magistrate's Court 
when he was in the Sessions Court. He 
has therefore been sent up for trial. 

There is the evidence of the appellant's 
own statement in the oommitting Magis. 
trate's Court, in whioh he gave a detailed 
aooount of the murder. The learned Judge 
apparently thinks that as he was an 
approver, this statement, whioh amounts 
to a oonfession by himself, required oorro. 
boration in the same way as an approver's 
statement requires oorroboration. This is 
a misunderstanding of the position. In this 
case it must be treated as a oonfession and 
on the oonfession alone oonviotion might 
follow. There is however ample oorrobo- 
ration of the oonfession. He himself pro- 
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duced from his house a mass of ornaments 
whioh were proved and identified to have 
been stolen from the house of the deoeaBed. 
He produced them from a hidden plaoe 
where he alone could know that the goods 
were. Many of the articles that he pro- 
duced were blood stained and have been 
proved to be stained with human blood. 
It would be impossible to find stronger 
corroboration of his own oonfession than 
this. 

His only point was that he had been 
foroed by the police to make this state- 
ment. It only needs to be said that he 
waited about five months, until the trial 
in the Sessions Court, to raise this defence. 
It is unbelievable. There is ample evidence 
in this case on whioh to find the aooused 
guilty. He has been meroifully and moder- 
ately dealt with by a sentence of trans- 
portation for life. The appeal is dismissed. 

S.O./r.k. Appeal dismissed. 

X A. I. R. 1938 Lahore 136 

Jai Lal J. 

Rattan Chand and another — Objectors 
— Appellants. 

v. 

Firm Kishen Chand. Ishar Das and 
another — Respondents. 

Exn. First Appeal No. 1 of 1937, Deoided 
on 28th April 1937, from order of Sub- Judge, 
First Class, Amritsar, D/- 7th Deoember 
1936. 

(a) Transfer of Property Act (1882), S. 53- 
Mere fact that debts are due from transferor 
is not alone sufficient to establish fraudulent 
intention. 

The mere faot that debts are due from trans- 
feror is not alone sufficient to establish a fraudu- 
lent intention ; on the other hand it must be 
proved that at the time of the transfer, motive for 
the tranBaotion was to defeat or delay the credi- 
tors. There can however ordinarily be no dlreot 
evidence of the existenoe of a fraudulent intention. 
This oan be inferred from olroumstanoes proved in 
the oase. [p 137 0 1] 

(b) Transfer of Property Act (1882), S. 53 
— Fraudulent intention — Prior, subsequent 
and contemporaneous conduct of transferor 
is relevant— Debtor's motive in transfer held 
was fraudulent. 

The subsequent and the prior oonduot as well 
as the contemporaneous oonduot of the transferor 
are all relevant and must be considered in order 
to deolde what his motive was in transferring the 
property. [P 137 0 2] 

Where at the date of ■transfer of the property to 
her sons tho transferor did owe money to the credi- 
tors and subsequently had to transfer her goods at 


a great loss to some of the oreditors and there 
were still oreditors who had not been satisfied : 

Held the inference was irresistible that her 
motive in transferring the property in favour of 
her eons was to screen it from her oreditors. 

[P 188 0 1} 

❖ (c) Transfer of Property Act (1882), S. 53> 
— Objection to sale by transferee of property 
from judgment-debtor — Decree* holder can 
contest objector's claim on ground thattrans- 
fer was fraudulent without filing separate 
• uit — To such defence rule under S. 53, T. P. 
Act, as to form of suit does not apply — De- 
fence by creditor moreover can be described 
to be made in representative capacity. 

Where at the time of a sale of the judgment- 
debtor’s property in exeoution of a deoree an objeo» 
tion to the sale is made by a party under 8. 47, 
Civil P, 0., on ground that he is owner of the pro- 
perty by virtue of a transfer of the property in his 
favour by the judgment debtor, the deoree-holder 
is entitled to oontest the objeotor’s olaim on the 
ground that the property was transferred fraudu- 
lently and he need not file a separate suit to have 
that transfer declared fraudulent. To suoh a defence 
by the oreditor, the rule oontained in 8. 68, T. P; 
Aot, as to the form in whioh the suit is to be 
brought does not apply. Moreover the defenoe of 
the oreditor in suoh a oase oan be described to be 
made in a representative capaolty to apply for a 
rateable share in the sale prooeeds if the property 
is sold '.AIR 1920 Mad 748 (F B ), Bel. on. 

CP 138 O 1, 2} 

Mehr Chand Mahajan and Shambhn 
Lal Puri — for Appellants. 

Jagan Nath Aggarwal and Dav Raj> 
Sawhney — for Respondents. 

# 

Judgment. — In exeoution of a money 
deoree obtained by the respondent firm 
Kishen Chand. Ishar Das of Benares against 
Mt. Kahan Devi, the deoree-holder, at- 
tempted to sell a house situated in Amrit- 
sar. An objeotion was taken to the sale of 
this house by the appellants, Rattan 
Ohand and Girdhari Lal, sons of Mt. Kahan 
Devi, on the ground that they were the 
owners of the house by virtue of a gift 
made in their favour by Mt. Kahan Devi 
on 15th November 1933. The objeotion 
was under S. 47, Civil P. 0., because the 
objectors were originally parties to the 
suit in whioh the deoree had been granted 
but bad been absolved from liability. It 
appears that Wishva Nath, husband of 
Mt. Kahan Devi, and father of the objeo- 
tors, oarried on business. The business in 
oonneotion with whioh the liability wae 
incurred in favour of the respondent by 
Mt. Kahan Devi was, however, started by 
her after her husband’s business failed. 
Prior to the date of the gift, the dealing* 
between the parties were on an exten- 
sive scale as it appears that during th® 
two years preoeding the gift goods worth 
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about R8. 40,000 were purchased by Mt. 
Kahan Devi and Be. 28,000 odd were paid 
baok by her to the respondents. Conse- 
quently on the date of the 'gift about 
Bs. 11,000 was still owing to the respon- 
dents by Mt. Kahan Devi. Subsequently 
also, the business and the dealings con- 
tinued and it appears that in tbe begin- 
ning of the year 1935 about Bs. 14,000 still 
remained due to the respondents from 
Mt. Kaban Devi. There had been trans- 
actions on both sides during the interval 
but the balanoe had always been on the 
side of the respondents. 

The learned Subordinate Judge has dis- 
allowed the objection holding that the gift 
was a fraudulent transaction; in other words 
that the intention of Mt. Kahan Devi in 
making the gift of the house in the year 1933 
was to defeat or delay the payment of 
debts due from her to her creditors. In this 
connection, the learned Judge has made a 
reference to a peouliar coincidence, that this 
house originally belonged to Wishva Nath, 
husband of Mt. Kahan Devi, and when 
he found himself to be involved in financial 
difficulties, he made a gift of the house to 
Mt. Kahan Devi. It is suggested on behalf 
of the respondents that when Mt. Kahan 
Devi found herself similarly involved, she 
transferred the house by way of gift to her 
own sons. It is common ground that the 
mere faot that debts are due from tbe 
donor is not alone sufficient to establish a 
fraudulent intention; on the other hand, it 
must be proved that at the time of the 
gift the motive for the transaction was to 
defeat or delay the creditors. There can 
however ordinarily be no direct evidence 
of the existence of a fraudulent intention. 

nrn J a * D . b u 1Dferred ,rom oi'oumsfcances 
proved in the case. 

Now, the respondents olaim that they 
have proyod the following circumstances! 

Previous history of the property 
whioh I have already mentioned ; this 

| n "' e ', i “ my opinion has no direot bear, 
the . ‘ he q ? e8tlon in issue ; (2) that in 

tbe transaotions between the parties the 
balanoe was always in favour Sf the res! 

pondentB, in other words that Mt Kahan 

^onnr B !h ,D0D [ riDK Abilities for larger 
amounts than she oould Dav • fKof 

bad Other creditor, who IZe 1 aU^en 

the Wi!? 0 Dp , to * hU time and that on 
the institution of the suit out of whioh 

these proceedings have arisen when an 

transferring 9 th**" ‘°, P ' 6Tent h <* from 
transferring the goods in the shop to 


others, it transpired that no goods remained 
in the premises. Subsequently in her 
statement Mt. Kahan Devi stated that sbo 
had handed over the shop goods to other 
creditors than the respondents in satisfac- 
tion of their debts and in most oases the 
consideration was far below the market 
value of the goods. She stated that she 
did so on aooount of the fear of the 
respondents. This however was in 1935 
prior to the institution of the suit and it 
is contended by Mr. Mehr Chand, for the 
appellants, that the oonduot of Mt. Kahan 
Devi more than a year after tbe date of 
the gift is immaterial and irrelevant in 
determining her intention at the end of 
1933. I have already stated that what 
I have to see in this case is the intention 
on the date of the gift, but, in my opinion, 
the subsequent and the prior oonduot as 
well as the contemporaneous oonduot of 
Mt. Kahan Devi are all relevant and must 
be considered in order to deoide what her 

motive was in transferring the house to 
her sons by way of gift. She adds in her 
statement that she handed over the goods 
to other creditors for fear of the respon- 
dents. This is a statement whioh I have 
not been able to follow. 

Another oiroumstanoe relied on by Mr 
Jagan Nath is that Mt. Kahan Devi has 
not produced her books to show the con- 
dition of her finanoes in November 1933. 
In the witness box she stated that her 

A?° k ^ h u ad been eafc0n up by white ants. 
Mr. Mehr Chand says that this has nothing 

to do with the objeotors, her sons. Bub 

there is a special ground for considering 

this statement of Mt. Kahan Devi as an 

important factor in this case because it is 

proved that Battan Chand, objector, used 

to oarry on her business and says that bo- 

does not know anything about the books. 

Therefore neither Battan Chand has been. 

able to produoe the books nor Mt. Kahan 

Devi, and the latter has given a ouriouS' 

explanation for the disappearance of her 

books.. The matter therefore is at least 
suspioious. 




— ’ ‘ "“O tttmea a00UD 

the nature of her transaotions and about 
the condition of her finanoes about the 
time when the gift was made and her 
answers were unsatisfactory. I do not 
think muoh stress oan be laid on tbe fact 

a ^® r ‘ h « on 28th September 
1934, Mt. Kahan Devi served a notioe 
signed by herself on one of the tenants in 
the house in dispute demanding possession 
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of fche house. The matter is not of muoh 
importanoe, though it is not irrelevant, 
beoause as Mr. Mehr Chand has pointed 
out, the tenant was holding the property 
under a lease granted to him by Mt. Kahan 
Devi in the year 1931. The notice was 
not issued by a lawyer and does not appear 
to have been written by a person whose 
knowledge of Eaglish oould be said to be 
good. Under the circumstances the giving 
iof the notice is not very material. But 
loonsidering all the circumstances of the 
case, the relationship of the parties, the 
fact that Mt. Kahan Devi did owe money 
to the respondents and subsequently had 
to transfer her goods at a great loss to the 
other creditors and there are still creditors 
who have not been satisfied, the inference 
is irresistible that her motive in transfer- 
ring the house in favour of her sons was 
to screen it from her creditors. 

1 must, at this stage, deal with a legal 
point urged by the learned counsel for the 
appellants. He referred to S. 53, T. P. Act, 
and contended that the seotion, as now 
amended, expressly provides that a suit to 
set aside an alienation brought by a credi- 
tor on the ground that the alienation was 
made with a view to defeat or defraud the 
creditors must be brought on behalf of all 
the creditors and in a representative capa- 
city. It must however be observed that 
in the present case no suit has been 
brought by the creditor. On the other 
hand an objection has been raised by 
Rattan Chand and another, sons of Mt. 
Kahan Devi, and the creditor has defended 
his action in attaching the property to 
satisfy his decree. No authority has been 
cited that the rule contained in S. 53, 
T. P. Act, as bo the form in which the suit 
is to be brought also applies to a defence 
raised by a oreditor. The practical sugges- 
, tion made by the learned counsel for the 
appellants was that what the executing 
Court Bhould have done in this case is that 
on holding that a gift had been made it 
should have allowed the objection and 
should have directed the decree-holder to 
institute a suit to have the gift declared 
fraudulent. I see no justification for this 
suggestion beoause, as I have already 
stated, the prooeediogs before the executing 
Court were under 8. 47, Civil P. C., which 
makes it incumbent upon it to deoide all 
questions mentioned in that seotion and 
this is one of such questions in the execu- 
tion proceedings and not in a separate suit. 
Moreover the defence of the oreditor in 


this oase can be described to be made in a 
representative character beoause it is open 
to any creditor to apply for a rateable 
share in the sale prooeeds of the house if 
it is sold. 43 Mad 760, 1 a judgment of a 
Full Bench of the Madras High Court, 
seems to support the view that in a oase 
like this a decree-holder is entitled to con- 
test the claim of an objector on the ground 
that the disputed property was transferred 
fraudulently. The consequence is that in 
my opinion the conclusion of the Subordi- 
nate Judge is oorreob. I dismiss the appeal 
with costs. 

t.m./d.s. Appeal dismissed . 

1. Ramaswami Chettiar v. Mallapa Reddiar, 
AIR 1920 Mad 748=59 I 0 9^7=43 Mad 
760=39 M L J 350 (P B). 
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Bhide J. 

Amolak Chand , Defendant, Judgment - 
debtor — Appellant. 

v. 

Hoshiar Singh — Plaintiff , Decree - 
holder — Respondent. 

Second Appeal No. 340 of 1937, Decided 
on 8th Ootober 1937, from order of Dist. 
Judge, Delhi D/. 19th Deoember 1936. 

Limitation Act (1908), Art. 182 — Step-in- 
aid — Application lor payment of money 
realized in execution is not step-in-aid. 

Payment of money after realization in execution 
of a deoree is a purely ministerial aot when there 
la no dispute about it and an application for suoh 
payment does not advance or further execution. 
Suoh an application is not therefore a atep-in-aid 
of execution within the meaning of Art. 183 and 
does not save limitation: AIR 1931 Lah 81 and 
103 P R 1908 (IT B), Bel. on; A I R 1935 Mad 
703, Dissent. [P 138 O 2 ; P 139 O 1] 

R. L. Anand I — for Appellant. 

Dharam Bhusan — for Respondent. 

Judgment. — The sole point for deoision 
in this second appeal is whether an appli- 
cation for payment of money realized in 
execution of a deoree is a step-in. aid” of 
execution within the meaning of Art. 182, 
Limitation Aot and saves limitation. The 
learned Distriot Judge has held that it 
does, following AIR 1925 Mad 703, 1 in 
preference to 207 P L R 1908 = 103 P R 
190 8.* He has distinguished the latter 

1. Balaguruawaml Naioken v. Guruawami Naio- 

ken. (1925) 12 A I R Mad 703=87 I O 999= 
46MLJ 606. 

2. Kaau v. Atar Singh. (1908) 103 P R 1908=142 
r P W R 1908=207 PLR 1908 (P B). 
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«ase on the ground that the money was 
realized in execution in the present case 
while it was paid voluntarily in 1903 P R 
1908. 2 1 think however that the reason, 

ing of the latter ruling applies to payment 
of money realized in execution also. The 
question for consideration is whether an 
application for payment of money realized 
in execution can be considered to be a 
step. in- aid of execution. As pointed out 
in a Full Benoh ruling of this Court 
reported in A I R 1931 Lah 81, 3 unless 
jan application "advances or furthers" exe. 
oution, it cannot be held to be a step. in- aid 
of execution. Now even if money has been 
realized in execution, can an application 
for its payment be said to advance or fur. 
ther execution of the deoree in any way ? 
I think it does not. In Madras, it appears 
to have been held that it does, but the 
Madras view has been dissented from by 
the Full Benoh in 103 P R 1908. 2 As 
pointed out in the latter ruling, payment 
after realization is a purely ministerial aot 
,whon there is no dispute about it. I there- 
fore hold that the learned Distriot Judge’s 
view cannot be sustained and the applica- 
tion for execution was time barred. In 
view of this finding the oross-objeotions 
must fail. I aooept the appeal and dismiss 
the oross-objeotions, but in view of all the 
oiroumstanoes leave the parties to bear 
their costs. 

B.D./r.k, Appeal allow ed . 

3. Ghanaya Lai v. Nathu Ram, (1931) 18 A I R 
Lah 81 = 131 I 0 100=12 Lah 163=32 P L R 
84 (F B). 
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Coldstream and Monroe JJ. 

Sardarni Vidya Wanti Kaur 
another — Defendants — Appellants. 

v. 

Sardar Shahdev ( Shivdev ) Singh 
Plaintiff — Respondent. 

an?i r0 Jv App0ftl0No8 * 673 ' 2174 2175 

1936, Deoided on 19th April 1937, frc 

preliminary deoree of Bub.Judge, Fii 

Class, Lahore, D/. 6th February 1935. 

L , 'i:l‘ imi n , | lon J Act < l908) . Art. 62 - App 
cabil.ty- Defendant asked to account f 

properties and money* when person mam 

tng or collecting them i* entitled to jt 

allowances Art. 62 doe* not apply. 

Article 62 govern* oases where a definite earn 

b60D re l elV6d b * the defendant a 

4h* nU Jf ii aW B aV h ! mU ?‘ hoId ,ot * he ™ 

the plaint!!!, and 1* not applicable to oases wfa< 


the defendant is asked to aocount for properties 
and moneys when the person managing or collect- 
ing them is entitled to just allowances. 

[P 142 0 2] 

(b) Limitation Act (1908), Arts. 48, 49, 62 
and 120 — Widows of deceased coparcener 
filing suit for rendition of account* against 
one of surviving coparceners- Suit not being 
for possession of any specific sum, Art 120 
and not Arts, 48, 49 and 62 held applied. 

The widows of a deceased ooparcener filed a suit 
for rendition of aooounts against one of the sur- 
viving ooparceners. The suit was not one for pos- 
session of any specific sum, as the amount 
recoverable could not be exactly known, for the 
person in possession was entitled to deduct his 
expenses of management even if the widows were 
in a position to state the exaot amount of moneys 
whioh oame into the hands of the surviving oo- 
paroener : 

Held that Art. 120 and not Arts. 43, 49 and 62, 
applied : A I R 1922 Mad 150 (F B), Rel. on. 

[P 142 O 2; P 143 C 1] 

(c) Limitation Act (1908), Art. 120 -Defen- 
dant by denying plaintiff’s position as co- 
tenant of property with himself cannot bar 
latter's subsisting right to ask for accounts. 

There is nothing in Art. 120 warranting the 
view that where a defendant is a co-tenant of 
property with the plaintiff, he oan bar the latter’s 
subsisting right to ask him for acoounts by merely 
denying that the plaintiff is a oo-tenant. 8o long 
as the defendant is a oo-tenant with the plaintiff, 
the latter has a right to ask for aooounts. His 
right accrues continually as income oomes into 
the oo-tenant’s hands. But this right is continu- 
ally barred by Art. 120 when the aooount sought 
is more than six years old. [p 143 0 1] 

(d) Accounts— Suit for — Interest — When 
granted — Plaintiffs' suit and defendant’s 
cross-suit for rendition of accounts relating 
to number of properties— Plaintiffs alleging 
that defendant acted as manager and co- 
sharer on their behalf-Plaintiff* claiming 
future interest only in their plaint - Both 
sides found liable to account ■— Defendant 
allowed interest on balance from year to 
year-interest before date of final settlement 
held ought not to be allowed. 


The plaintiffs In a suit for rendition of ao- 
oounts relating to a number of properties with 
whioh they alleged that the defendant had dealt 
as manager and oosharer on behalf of themselves 
while setting forth in their plaint the relief a B ked 
expressly for future Interest only. The defen- 
dant had also filed oross-suit against plaintiffs for 
aooounts. Both sides were found liable to ao- 
count and the defendant was allowed interest to 
be oaloulated apparently on balances as they stood 
from year to year : 


luT 0 XiU ‘* one in wnioh inter- 

est before date of final settlement ought to have 

been allowed, assuming that the Court had dis- 
cretion to allow it, whioh it was perhaps doubt- 
ful. Interest would fairly be payable only on the 

t m r° D n S«o^ D r d due on a balanoQ Of both acoounts: 
AIR 1927 Lah 287, Rel. on. [p 144 0 2] 

(e) Res judicata — Constructive — Former 
suit as exclusive owner against persons in 
wrongful possession— On dismissal of such 
suit subsequent suit as cosharer for accounts 
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—Subsequent suit held not barred by Expl. 4 
to S. 11, Civil P. C. 

A person filed a suit as exclusive owner against 
persons in wrongful possession. This suit beiDg 
dismissed, he instituted another suit for aooounts 
as a cosharer. It was oontended that he was 
barred from instituting the subsequent suit for 
accounts : 

Held that the two suits were brought in differ- 
ent capacities. The right to acoounts was Dot in 
issue in his former suit and hence the rule of 
constructive res judicata embodied in Expl. 4 to 
S. 11, Civil P. C., was inapplicable to the case. 

[P 146 C 1] 

Badri Das and Vishnu Datta — 

for Appellants. 

M. C. Mahajan and Daulat Ram — 

for Respondent . 

Coldstream J. — This judgment will 
dispose of the three Appeals Nos 573, 2174 
and 2175 of 1935. They arise out of the 
following circumstances : 8ardar Gulab 
Singh, the head of an important and 
wealthy family in Kapurthala State, died in 
1905 leaving five sons Dwarka Nath Singh, 
Triloki Nath Singh, Rajeshwar Singh, 
Angadh Singh and Arjan Singh. Angadh 
Singh died soon after bis father. His 
widow Sardarni Parbati was given a main, 
tenance allowance. Gulab Singh’s lands 
were reoorded in the revenue records as 
having been inherited by his remaining 
four Bons. Triloki Nath Singh, Rajeshwar 
Singh and Dwarka Nath Singh died in 
1918. Triloki Nath Singh left two widows, 
Lajwanti Kaur and Ghanan Kaur, Dwarka 
Nath Singh, a widow Vidya Wanti Kaur 
and Rajeshwar Singh a son Shahdev Singh 
(also called Shivdev Singh). 

When Gulab Singh died, the family 
owned moveable and immovable property 
in Kapurthala State, in Bhika NaDgal in 
Jullundur District, the Bhagat Mills in 
Jullundur city, shops in Jullundur, Amrit- 
sar and Lahore cities, land in Lucknow, 
and a tea estate in Kangra District besides 
land in Kheri District in the United Pro- 
vinces from which it derived the greater 
part of its income. After his death more 
immovable property was acquired. When 
the three brothers died in 1918 and 1919 
Shahdev Singh was a minor and Arjan 
Singh an inmate of the Mental Hospital 
in Lahore. The Maharaja of Kapurthala, 
to whom the family was related through 
Sardar Gulab Singh's grandmother, ap- 
pointed his own sons to manage the family 
property and fixed allowances for the 
female members of the family. When 
Arjan SiDgh came out of the Mental Hos- 


pital he took over the management. In 
March 1920, after there had been some 
dispute between Arjan Singh and the 
widows, the shares of the latters’ husbands 
in the lands in Jullundur and some other 
districts were reoorded as their property 
by mutation in the revenue papers in spite 
of objections by Arjan Singh and his 
nephew Shahdev Singh who oontended 
that the widows were entitled to mainten* 
anoe only. 

When Shahdev Singh attained majority, 
he brought a suit in Jullundur on 30th 
August 1921 against the widows, Arjan 
Singh and others, asserting that he and 
Arjan SiDgh had formed a joint Hindu 
family with Triloki Nath SiDgh and Dwarka- 
Nath Singh whose widows were entitled 
only to maintenance, that the family pro- 
perty had passed to himself and Arjan 
Singh by survivorship aDd that by a cus- 
tom followed by the family, widows were 
excluded from inheritance. He claimed a 
declaration of his title in respeot of those 
lands in British India which had been 
recorded as belonging to the widows bub 
were in possession of Arjan Singh as- 
maDager, and a deoree for possession of the 
lands in possession of the widows. The 
widows contested the suit alleging that 
there had been a disruption of the joint 
family and denying that any special family 
oustom excluding them from inheriting 
their husbands’ property existed, but during 
the trial Lajwanti Kaur compromised with 
Shahdev Singh admitting his claim and 
agreeing to accept Bs. 20,000 and a monthly 
allowance in satisfaction of her rights. 

The Subordinate Judge who tried the 
suit held that a complete disruption of the 
joint family had taken place in 1910 and 
he dismissed the suit against the other 
two widows Ghanan Kaur and Vidya 
Wanti Kaur. Shahdev Singh appealed to 
this Gourt but his appeal waB dismissed 
(Appeal No. 2632 of 1927 deoided on 15th 
February 1932 published in A I R 1932 
Lah 650. 1 ) Arjan Singh, I may here men. 
tion, disappeared from India in 1924 during 
the trial of the suit. On 5th July 1928, a 
year after the dismissal of Shahdev Singh’s 
suit, while his appeal was pending in the 
High Court, Sardarni Vidya Wanti Kaur 
and Ghanan Kaur instituted a suit against 
Shahdev Singh and Arjan Singh in the 
Gourt of the Senior Subordinate Judge, 

1* Shahdeo Singh v. Lajwanti Kaur, AIR 1989 

Lah 660=188 I O 401=83 P L R 747. 
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Jullundur, for rendition of aooounts relat- 
ing to a number of properties with which 
they alleged Shahdev Singh had dealt as 
manager and oosharer on behalf of them- 
selves and Lajwanti Kaur. The following 
properties were concerned : (l) War Bonds 
to the value of Rs. 65,000. (2) A debt due 
to the family by Ram Lai. (3) Inoome from 
the property known as the Bhagat Mills 
in JulluDdur. (4) The rent of a bungalow 
in Jullundur. (5) War Bonds of the value 
of Ra. 50,000. (6) Postal cash certificates 
purchased through the post offioe, Kapur- 
thala, on 20th June 1917 to the value of 
Rs. 5812-8-0. (7) A War loan investment 
of Rs. 5000. (8) A sum of Rs. 6990 depo- 
sited with a firm Dherumal Baij Nath. 
(9) A saw mill whioh had been sold by 
Shahdev Singh. (10) A sum of Rs. 3000 
said to be due to the family by one Kanshi 
Ram. (ll) The rent of a shop in Basti 
Ghozan in Jullundur. (12) Postal oash certi- 
ficates in Kapurthala. 


On 28th August 1930, Sardar Sbahde 
Bingh instituted a suit (No. 219 of 1930 
in the Court of the Senior Subordinat 
Judge, Lahore, against Vidya Wanti am 
Chanan Kaur for rendition of aooount 
in respect of shops in Lahore city (th 
original plaint olaimed relief in respeo 
of other properties but that plaint wa 
amended). His allegations were that hi 
and Arjan Singh were the sole survivim 
owners of the whole property of the join 
family of his father and unoles, the defen 
dants being entitled to maintenance onlj 
but that he had been held by the deoi. 

2 3rd June 1927 to be owner of £ 
6/lbth share only (4/16th being his bj 
inheritance and 2/ 16th his by surrendei 

bi “ of 5®? r i ghfc8 by La i wanfci Kaur), 
that the defendants were in possession 

of his share and had refused to render 

accounts of their dealings with it. The 

widows suit was transferred to the Court 

of the 8emor Subordinate Judge, Lahore, 

Tnf^t 9 re ? 18 ^ red at * Suit No. 89 of 1932. 
‘ 8 “ lt (No. 89) the learned Senior 

Kaur and pl Ud8a g ™ nted Vid ^ Wanti 
Jlaur and Chanan Kaur a preliminary 

frnm 8a J° r *? ndition o( aooounta (apparently 

' r ° m J “T when ‘ho Properties Ton! 

of thn ° ame lnt ? hie poaaeaaion) in reapeot 
o/ those properties which he found to have 

fn rZ J 0 : 1 tV he °° 9harerB - di 8 “i 8 sin« it 

in respect o those not proved to have 

ment both M® u a “ Uy - Against thia i°dg. 
ment both sides have appealed. 

In Appeal No. 2174 of 1935, Vidya Wanti 


Kaur and Chanan Kaur have appealed 
asking for accounts to be taken in respect 
of all the items in dispute, and in Appeal 
No. 2175 of 1935 Shahdev Singh contends 
that he is not liable to render accounts of 
any of the properties, the suit being barred 
by limitation, and that, in any oase, the 
lower Court was wrong in holding some of 
the items in dispute to have belonged to 
the family. The decision in Shahdev 
Singh’s suit (No. 2 191 was that the plain- 
tiff was entitled to a 6/16th share in the 
suit property and that the widows were 
liable to render acoounts of it with interest 
at 6,o from 13th Ootober 1918 (when 
Vidya Wanti’s husband died) to the date 
of suit. Against the judgment in Shahdev 
Singh s suit, the widows have preferred 
the Appeal No. 573 of 1935. It will be 
convenient to dispose of all three appeals 
in one judgment as the suits were between 
the same parties and arise out of the 
same dispute, namely the right to claim 
acoounts relating to properties in posses- 
sion of the defendants on the ground that 
the properties belonged to the family of 
whioh the sons of Gulab Singh were 
members. I take first the two appeals 
Nos. 2174 and 2175 against the judgment 
in the widows’ suit, registered as No. 89 
of 1932. In contesting this suit 8hah Dev 
Singh pleaded that it was barred by limi. 
tation in respect of all the properties 
specified by the widows. Four of the 
properties he admitted had been joint 
family property. Of five he asserted him. 
self and his unde Arjan Singh to have 
been exclusive owners and three, he de- 
clared, had never come into his possession. 

In arguing Shah Dev Singh’s appeal 
No. 2175 (originally filed in the Court of 
the District Judge but transferred to this 
Court) his counsel has first attacked the 
lower Court’s judgment on the ground that 
a suit for aooount was not maintainable in 
the oiroumstanoes because no legal relation- 
ship suoh as entitled the widows to bring an 
action for acoounts subsisted, as 8hah Dev 
Singh was not an agent or a bailee, trustee, 
receiver, partner or mortgagor either by 
conbraob or implication, in respeot of any 
of the properties in dispute and therefore 
not liable to aooounts and because it was 
nob open to the widows to ask for aooounts 
of only some of the family property with, 
out disolosing the aooounts relating to that 
part of it whioh was in their possession, 
that is to say, the suit could not be 
deoreed without taking into consideration 
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the aooountg relating to all the family 
property. This is a new argument not 
advanced at the trial where no issue on 
the point was struck. It is true that in 
para. 32 of his written pleas Shah Dev 
Singh stated that the plaintiffs had no 
right to call for rendition of accounts but 
the argument now put forward was not 
the basis of that plea. When Shah Dev 
Singh instituted his suit for accounts 
(No. 219) the widows pleaded that the suit 
oould not proceed until the plaintiffs ren- 
dered accounts of the property in his 
possession but this plea was dropped (see 
page 34 of the printed judgment) as the 
widows were themselves suing for aooounts. 
Both suits proceeded on the assumption 
that the parties in possession were liable 
to render accounts of the properties in 
respeot of which the suits had been insti- 
tuted, and I do not think that it is open 
to Shah Dev Singh now to set up a new 
defence whioh is not suggested even in the 
grounds of appeal. In any case however 
the plea is met by the faot that Shah Dev 
Singh has himself sued for aooounts relat. 
ing to property in the widows’ possession 
and the amount due from one party to 
the other oan be adjusted in execution of 
the two decrees together. 

I pass to the question of limitation. The 
four properties whioh Shah Dev Singh 
admitted to have been joint and of whioh 
the widows were therefore tenants in 
common or oo. sharers under the decision 
in Shah Dev Singh’s suit were: (1) war 
bonds to the value of Bs. 65,000; (2) a 
debt due to the family on a deoree for 
Bs. 4200; (3) income from the property 
known as the Bhagat Mills in Jullunder 
(this income according to Shah Dev Singh, 
consisted wholly of the prooeeds of grass 
grown in the mill preoinots, the mills 
never having been worked during the time 
they were in his control); (4) rent of a 
bungalow in Jullunder. At page 41 of his 
printed judgment the learned Subordinate 
Judge has stated that Shah Dev Singh’s 
counsel did not contend that the suit was 
barred in respeot of these properties. Mr. 
Mehr Ohand, in arguing Shah Dev Singh’s 
appeal (the case was oonduoted in the 
lower Court by another oounsel) informs 
us that this statement is incorrect, and 
this is asserted in the memorandum of 
appeal (whioh was filed by another ooun- 
sel). We must prooeed on the assumption 
that the judgment is correct, and as in my 
opinion the suit was not barred in respeot 


of the aooounts relating to these items, the 
matter is of no oonsequenoe. The trial 
Judge has held that the olaim is governed 
by Art. 120, Lim. Aot, and that as there 
was no refusal to render aooounts before 
the suit was instituted, Shah Dev Singh 
must render aooounts from the time he 
took possession of the properties concern- 
ed. It is contended by Mr. Mehr Chand 
that a suit for aooounts was barred in 
respeot of any property whioh was in his 
client’s hands on the date of his suit of 
1921 inasmuch as by that suit he olearly 
denied the widows’ right in any of the 
family property and asserted a hostile 
title, alleging that he and his uncle were 
exclusively owners of it, the widows being 
entitled to maintenance only. He also 
contends that Art. 120 is inapplicable in 
the oiroumstances of this suit whioh in 
effeot is one to reoover possession of pro- 
perty misappropriated by the defendant 
and that the suit is governed either by 
Art. 48 or Art. 49 or probably Art. 62, that 
limitation ran either from the date of the 
death of the widow's husband (1918) or 
from the date of Shah Dev Singh’s suit of 
1921 or from the time when Shah Dev 
Singh oonverted the property oonoerned 
to his use, for example when he realized 
his Government Securities (war bonds) in 
1923 or sold the saw mill (about 1922). 

A very large number of authorities has 
been oited before us on the point of limita- 
tion, most of whioh deal with oiroum- 
stanoes not wholly similar to those of this 
oase. The suit is not one for possession 
of any speoifio sum, as the amount recover- 
able cannot be exactly known, for the 
person in possession was entitled to deduot 
his expenses of management even if the 
widows were in a position to Btate the 
exaot amount of money whioh oame into 
Shah Dev Singh’s hands. Neither Art. 48 
nor Art. 49 oan therefore apply. Nor, in 
my opinion, does Art. 62 apply. That 
Article governs oases where a definite sum 
of money has been received by the defen- 
dant and whioh the law says he must hold 
for the use of the plaintiff, and is not 
applicable to oases where the defendant 
is asked to aooount for properties and 
moneys when the person managing or ool- 
looting them is entitled to just allowances. 
Here it cannot be said that Shah Dev 
Singh received money whioh belonged to 
the plaintiff. He was as a matter of faot 
a cosharer. As pointed out by the Fall 
Benoh of the Madras High Court in 45 
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Mad 648 2 , a suit for money had and 
received could not lie by one tenant-in- 
oommon against another who had received 
more than his share and I have no doubt 
that the learned trial Judge rightly applied 
Art. 120. 


Next it has to be seen whether the suit 
is barred by that Artiole as contended by 
Mr. Mehr Chand because limitation began 
to run at the latest in 1921 when Shah 
Dev Singh asserted a hostile title to the 
knowledge of the plaintiff. Mr. Mehr 
Chand relies in this connexion on the last 
sentence of the Madras judgment 2 oited 
above. Shah Dev Singh’s suit did no 
doubt positively assert suoh a title but 
though that dearly gave the widows a 
right to sue for aooounts forthwith, there 
is nothing in Art. 120, and I say so with 
the greatest respeot, warranting the view 
that where a defendant is, as a matter of 
faot, a co-tenant of property with the 
plaintiff, he oan bar the latter’s subsisting 
right to ask him for aooounts by merely 
denying that the plaintiff is a oo-tenant. 
So long as Shah Dev 8ingh was a oo- 
tenant with the plaintiffs the latter had a 
right to ask for aooounts. Their right 
aoorued continually as inoome oomes into 
the 00 -tenant’s hands. In this oase although 
Bhah Dev Singh had denied the widows’ 
rights in any of the family property, it was 
ultimately found that, in reality, his pos- 
session had never been adverse but that 
he held what he possessed of the joint 
property as a co-tenant on the widows’ 
behalf. On the other hand that right is 
continually barred by Art. 120 when the 
aooount sought is more than six years old 
and the learned Subordinate Judge was in 
my opinion wrong in decreeing rendition 

of aooounts for a longer period than six 
years. 


My conclusion on the question of limii 
tlon is therefore that the widows’ suit I 
aooounts was not barred in respeot of a 
of the family property, that is to say pi 
perty which did not belong exclusively 
Shah Dey Singh and that Shah Dev 8in 
must render aooounts of the balanoes 
his hands, in respect of the items oc 
oerned on 6th July 1922 and the mone 

LTnn« T 00 ' -^ hat th0B8 baUn ° 08 ™ 

“ a question with regard to whioh t 
earlier aooounts will be material, that 
to say the aooountB previous to that dt 
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will have to be examined as evidenoe of 
what Shah Dev 8ingh had in hand at that 
date. This ends tbe matter so far as the 
four properties whioh were admittedly 
joint are oonoerned. 

The remaining properties about which 
there is still a dispute were : (1) war bonds 
to the value of Rs. 50,000 purchased in 
1917 ; (2) postal cash certificates to the 
value of Rs. 5812.8-0 ; (3) war loan invest- 
ments through the Kangra Post Office; (4) 
a sum of Rs. 6990 deposited with the firm 
Dheru Mal-Baij Nath; (5) the saw mill; (6) 
a shop at Basti Ghozan in Jullundur. The 
trial Judge has found that Shah Dev Singh 
is liable to aooounts in respeot of the pro- 
perties 1, 2, 3, 5 and 6 and this decision is 
attaoked in Shah Dev Singh’s appeal. He 
has found it not proved that the sum of 
Rs.. 6990 (the deposit with Dheru Mal- 
Baij Nath) was joint and the widows have 
appealed against this finding. 

The oral evidenoe about the war bonds 
has been rejeoted by the learned Judge 
who has based his deoision regarding this 
item on the documentary evidenoe. This 
evidenoe is oarefully described and dis- 
cussed at pp. 47 to 51 of the printed judg- 
ment. We have scrutinized this evidenoe 
oarefully. Mr. Mehr Chand’s contention 
is that the evidenoe on the aooounts is 
disorepant and untrustworthy. His argu- 
ments have all been dealt with by the 
learned Judge and I do not think it neces- 
sary to say more than that the register of 
aooounts (Ex. P-3) read with the aooounts 
kept by the Bank of Bengal to whioh 
reference has been made in the judgment 
is. good proof that these war loans were 
joint property and not the independently 
aoquired property of Shah Dev Singh’s 
father as he maintained. The register 
(Ex. P.3) was produced during the trial 
of the suit of 1921 and its genuineness 
has apparently never been attaoked. The 
original bears the signatures of Shah Dev 
Singh’s father who was in oontrol of the 
family affairs in 1917 and it was produoed 
by Arjan Singh at the instanoe of 8hah 
Dev Singh. There is no reason why it 
should not be aooepted unreservedly as 
strong evidence and no sufficient reason 
has been shown for interfering with the 
trial Court’s deoision about these bonds. 
The same register proves that the postal 
oash certificates (Rs. 5812-8-0) purchased 
at Kapurthala and a war loan invest- 
ment through the post offioe in Kangra 
(Rs. 5000) were also of the joint family. 



A. I. R. 


a.44 Lahore Vidya Wanti Kaur v. Shahdbv Singh [Coldstream J .) 


As regards these items it is not neoessary 
to add to what is said in the trial Court’s 
judgment, of the correctness of which I am 
-satisfied. 

On the other hand it is not proved that 
the saw mill belonged to the family. The 
learned trial Judge has assumed that it 
was joint because it came out of the Bhagat 
Mills (which, it is admitted, are flour mills), 
but Mr. Badri Das has not been able to 
show us any evidence that the saw oame 
from the mills. This item must therefore 
be excluded. As regards the shop at Basti 
Ghozan there is no rebuttal of the evidence 
of 8hah Dev Singh himself made on 2nd 
December 1934 that the widows are in 
possession of this property. The allegation 
of Shah Dev Singh in the previous suit, on 
which the learned Subordinate Judge has 
based his finding that they are in his 
possession, was not that he was in posses- 
sion of all the family property but that it 
was in his and Arjan Singh's possession. 
As it is not proved that he has ever been 
in possession of that property it also must 
be excluded. 

The lower Court has also decreed that 
the widows are entitled to damages for 
omission to work the Bhagat Mills while 
they were in bis possession The widows 
claimed accounts of the profits of the mill 
and the decree in respeot of damages is 
unwarranted, for it is not shown that 
Bhagat 8ingh was in a position to work 
the mills at a profit. There was no claim 
for damages and no issue on the question 
of Shah Dev Singh’s liability for damages, 
a question which was outside the scope of 
the suit. So far as the income from grass 
is concerned, there is no appeal by Shah 
Dev Singh, but the order that Shah Dev 
Singh's liability for damages is to be in. 
vestigated must be set aside. This disposes 
of Shah Dev Singh's appeal No. 2175, 
which is accepted to the extent indicated 
above. In view of the result, I would allow 
Shah Dev Singh to recover half his oosts 
in this Court. 

The widows' appeal, No 2174, asks that 
the sum of Bs 6990 deposited with the 
firm Dheru Mal-Baij Nath be included in 
the items in respeot of which aooounts 
were to be rendered, that they should 
have been allowed interest on the amount 
found payable on aooounts from the date 
of the suit until realization and that they 
be allowed their oosts. It is not disputed 
that Bs. 9000 were deposited with Dheru 
Mal-Baij Nath. For reasons I have stated 


the register P. 3 must be accepted as a 
strong piece of evidence. An entry in this 
register dated 28th December 1915 (see 
Ex. P. 99, which is part of P. 3 at page 1 
of Part 2 of the printed record) shows that 
a sum of Bs. 7000 was drawn from the 
Bank of Bengal for joint purposes and 
deposited with the firm. Another entry 
of 4th May 1916 shows that a sum of 
Bs. 2000 was also deposited, but it does 
not mention that this money was taken 
for joint purposes. The first entry is signed 
by the plaintiff’s father. The Bank aooount 
was produced (the excerpt has not been 
printed for this appeal, but is exhibited in 
the printed record of Shah Dev Singh’s 
suit of 1921) and it shows that the money 
was drawn from the joint aooount. The 
learned Judge of the lower Court has 
exoluded this item because no one repre- 
senting the firm of Dheru Mai was called 
to give evidence. In my opinion no further 
evidence was neoessary and I would accept 
the widows’ appeal so far as to include 
Bs. 6990 which is the amount we are 
asked to include. 

The learned Subordinate Judge has not 
allowed interest beoause in setting forth 
in their plaint the reliefs they desired, the 
widows asked expressly for future interest 
only, presumably from the date of the 
decree (see page 34 of the printed judgment 
in Appeal No. 573). In the cross-suit by 
Shah Dev Singh he has however allowed 
interest at 6 per cent, to be calculated 
apparently on balanoes as they stood from 
year to year. The suit is not one in whioh 
in my opinion interest before the date of 
final settlement ought to have been allowed, 
assuming that the Court had discretion to 
allow it, whioh is perhaps doubtful : see 
8 Lah 524. 3 Both sides have been held 
liable to aooount and interest would fairly 
be payable only on the amount found due 
on a balance of both aooounts. As regards 
oosts, the ordinary rule is that they follow 
the event and no good reason for with- 
holding them in this suit is apparent. The 
widows have been successful as regards 
the greater part of their claim. I think 
that it will be just to allow them their 
oosts in the lower Court and here. 

There remains the third appeal, that of 
the widows against the decree granted to 
Shah Dev Singh (Appeal No. 573). The 

8. Kirpal Singh v. Jlwanmal Thakur Das, AIR 
1927 Lah 287=101 1 C 644=8 Lah 524=38 
P L R 174. 
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grounds pressed before ns are that; the suit 
was barred by the prinoiple of res jndioata 
and that under Art. 120, Lim. Act, the 
widows are liable to render aooounts for 
the previous six years only. In the suit 
which Sbahdev Singh instituted against 
the appellants and others in 1921 he prayed 
for possession with mesne profits until he 
obtained possession of the property now 
oonoerned. As against the widows that 
suit was dismissed and the argument is 
that this dismissal bars Shahdev Singh's 
present olaim for aooounts whioh might 
have been preferred in that suit. Shahdev 
Singh’s right to aooounts was not in issue 
in his former suit and in my opinion the 
rule of constructive res judioata embodied 
in Expln. 4 to 8. 11, Civil P. C., is inappli- 
cable to the oase. The two suits were 
brought in different capacities. In the 
previous suit, Shahdev Singh sued as 
exclusive owner against persons in wrong- 
ful possession. His right as a oosharer was 
admitted by the defendants and his suit 
was defeated on the plea that he was in 
joint possession. It is by virtue of this 
deoision alone that he oan olaim the relief 
he now seeks. This olaim would have been 
destructive of the oase he set up in 1921 
and although it might have been open to 
him to put forward entirely distinot pleas 
it cannot be said that he was bound to do 
so or ought to have done so. The cause of 
action in the previous suit was the muta- 
tion in the widows’ favour whioh he was 
attacking, and until it was deoided that 
the mutation was in accordance with his 
legal position, the present olaim could not 
be maintainable. It follows that Shahdev 
Singh was not estopped by his previous 
conduct from bringing his suit for aooounts 
as a oosharer. 

In this oase there is no question of the 

right to sue for aooounts having beoome 

barred by the setting up of a hositle title, 

for the widows have all along admitted 

Shahdev Singh's rights as a oosharer and 

tenant.in.oommon. For the reasons I have 

given in dealing with Shahdev Singh’s 

appeal No. 2175, Shahdev Singh is liable 

for accounts only for the six years previous 

to the date of the institution of his suit, 

previous aooounts being relevant as evi- 

•denoe to show what he had in hand on 

5th July 1922. For the reasons given in 

disposal of the appeal No. 2174 I would 

set aside the lower Court’s deoree so far as 

it relates to interest. As regards oosts 

1 would leave parties to bear their own 
1988 L/19 & 20 


costs throughout in the appeal No. 573 of 
1935. 

Monroe J — I agree. 

B.w./r.k. Order accordingly. 
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Dalip Singh and Skemp JJ. 

Mt. Mohan Devi and others — Plaintiffs 
— Appellants. 

v. 

Nawab Talib Mehdi Khan and others , 
Defendants and others , Plaintiffs 
— Respondents. 

First Appeal No. 231 of 1936, Deoided 
on 15th April 1937, from decree of Senior 
Sub.Judge, Lahore, D /- 1st February 1936. 

(a) Limitation Act (1908), Art. 132— Mort- 
gage of property on 9th March 1918 — Three 
other successive mortgages of same property 
in favour of same mortgagee — Third raort- 
gage dated 27th February 1920 containing 
clause that mortgagor would pay present and 
previous mortgage money after one year — 
Suit on basis of mortgages brought on 22nd 
December 1932 — Art. 132 held applied and 
suit was within time. 

A property was mortgaged on 9th Maroh 1918, 
The mortgagor efleoted three other BUcoessive 
mortgages of the same property In favour of the 
same mortgagee. In the third of these dated 27th 
February 1920, there was a olause "we agree to 
pay up the present and the previous mortgage 
money after one year.” The assignee of the mort- 
gagee brought a suit on the basis of these mort- 
gages for principal, interest and cost of improve- 
ments on 22nd December 1932 : 

Held that Art. 132 applied and the suit brought 
within 12 years from 26th February 1921 was 
within time. [P 146 0 2] 

(b) Transfer of Property Act (1882), S. 67 — 
Prohibition of sale by usufructuary mort- 
gagee — Principle underlying stated. 

The prinoiple underlying the statutory prohibi- 
tion of sale by usufruotuary mortgagee is that the 
mortgagee looks to the rents and profits for the 
satisfaction of his advance and inasmuch as no 
time is fixed for payment there can be no forfei- 
ture. It is this forfeiture that gives right to the 
remedies of foreclosure and sale and in its absenoe 
the mortgagee is not entitled to the remedies that 
spring out of it. [P 147 0 1] 

(c) Mortgage — Anomalous — One clause in 
deed making it usufructuary — Another clause 
providing for recovery of amount from mort- 
gaged property— Mortgage is anomalous. 

Where a mortgage deed contained one olause 
whioh would make it an usufruotuary mortgage 
but another olause provided in the most explloit 
terms for reoovery of the amount due from the 
mortgaged property : 

Held that the mortgage was not usufruotuary 
but was anomalous. [P 147 c 2] 
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(d) Mortgage — Mortgagee making tub-mort- 
gage of part of mortgaged property — Suit on 
mortgage — Sub mortgagee unwilling to be 
joined as plaintiff — Original mortgagee can 
maintain suit. 

Where an original mortgagee creates a sub- 
mortgage over Bomo of the mortgaged property and 
briDgg a suit on his mortgage against the mort- 
gagor to whioh the sub-mortgagee refusoa for some 
reason or other to be joined as plaintiff, the ori- 
ginal mortgagee oan maintain the suit to assert 
the right which still vested in him : 18 I C 889, 

Expl 15 Bcnn 692 ; 31 P R 1900; 18 All 113 and 
29 All 385, Ref. [P 148 0 1, 2] 

Achhru Bam and N. C. Mehra — 

for Appellant . 

Mohsin Shah — for Respondents. 

Skemp J. This ia an appeal against 
an order of the Senior Subordinate Judge, 
Lahore, dismissing a suit for the recovery 
of Be. 79,492-12-9 as principal, interest 
and costs of improvements due to the 
plaintiffs on the basis of certain mortgages 
and a deed of sale. The facts leading up 
to the suit are as follows : Kotu Mai 
defendant 10, Baghu Bam defendant 11 
and Lachhman Das, father of defen. 
dants 12 and 13, mortgaged (a) a three 
storied house situate in Anarkali and (b) 
three shops with a taki and baithak, to 
Messrs. Mool Chand and Company. They 
effected in the first instance a mortgage 
for Bs. 51,000 by a deed dated 9th March 
1918 and effeoted three further mortgages 
eaoh for Be. 10,000 on 8th March 1919, 
on 27th February 1920 and on 26th Octo- 
ber 1920. All the deeds were registered. 
Interest was provided in the first deed at 
annas nine per cent, per mensem, in the 
subsequent deeds at rather higher rates; 
in other respeots it was provided that the 
terms of the first mortgage should apply 
to the subsequent mortgages. On 31st 
Maroh 1921 the original mortgagors sold 
property No. 1, the house, to defendants 1 
to 8 and father of defendant 9 for Bupees 
1,08,500 out of whioh Bs. 82,000 were 
kept in deposit with the vendees for pay- 
ment to the original mortgagees, Messrs. 
Mool Chand and Company. The balance 
waB paid to the vendors, Lachhman Das, 
Baghu Bam and Kotu Mai. The vendors 
then redeemed property No. 2 from the 
mortgage. On 5th January 1929 the 
representatives of Messrs. Mool Chand and 
Company sold their entire mortgage rights 
in house no. 1 to the present plaintiffs for 
Bs. 62,677-4-3. The present plaintiffs are 
the wives and daughters-in-law of the 
original mortgagors. On the same date, 
6th January 1929, these ladies exeouted a 


sub. mortgage of their mortgage rights to 
Bai Bahadur Seth Ajudhia Parshad for 
Bs. 42,000. On 22nd December 1932, the 
plaintiffs, four ladies of the family of the 
original owners and mortgagors, brought 
the present suit for recovery of Bupees 
79,492-12-9 principal, interest and cost of 
improvements. 

Defendants 10 to 13 the original owners 
admitted the olaim. Defendant 14 the sub. 
mortgagee, Seth Ajudhia Parshad, pleaded 
that he had no objection to a decree 
being passed in favour of the plaintiffs 
provided that his rights were preserved. 
The suit was contested by defendants 1 
to 9, the vendees of 1921. They raised 
numerous objections to the suit as a result of 
whioh 16 issues were framed. The Senior 
Subordinate Judge only really deoided 
three of the issues and found that another 
issue 8 was redundant. He dismissed the 
suit (a) as barred by limitation, (b) 
because a suit for sale on the basis of a 
usufructuary mortgage was incompetent, 
and (o) because a suit oould only be 
brought by the sub-mortgagee and not by 
the present plaintiffs. In my judgment 
the findings of the Subordinate Judge on 
all three points are erroneous. 

Point No. 1 : Limitation. The suit is 
one falling under Art. 132 of Soh. 1, Lim. 
Act : To enforce payment of money 
oharged upon immovable property’ and 
the period of limitation is 12 years from 
the date when the money sued for becomes 
due. The third mortgage deed dated 27th 
February 1920 contained a clause : ‘We 
agree to pay up the present and the pre-> 
vious mortgage money after one year'. 
The mortgagees therefore had a period of 
12 years from 26th February 1921 and 
the suit whioh was lodged on 22nd Decem- 
ber 1932 is well within time. The Senior 
Subordinate Judge held that the suit was 
not within limitation because the plaintiffs 
had not proved this and some other 
acknowledgments to whioh he referred, 
but Lala Bal Kishan, P. W. 11, a partner 
of the firm Messrs. Mool Chand & Co. said: 

The four mortgage deeds P. W. 1-3, P. W. 1^4> 

P. W. 1*5 and P. W. 1*6 were exeouted In favour 
of the old firm Mool Ohand & Oo. Laohhman 
Das, Baghu Bam and Kotu Mai were the- 
mortgagors. 

He continued his evidence about inci- 
dents of the mortgagees’ possession and- 
was not cross-examined as to the execu- 
tion of the mortgages. Elsewhere in his 
judgment the Subordinate Judge said that*- 
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the plaintiffs had saooeeded in establish, 
ing that the property in dispute was 
mortgaged to Mool Chand & Go. by the 
four mortgage deeds. The highly techni- 
cal ground on which the Subordinate 
Judge held that the suit was barred by 
limitation is therefore ill-founded. 


Point No. 2. That the suit is barred 
beoauae the mortgage is a usufructuary 
mortgage. The authority cited is a Division 
Bench ruling of this Court — 111 I G 377. 1 
In that judgment, it was held that a cer- 
tain mortgage was purely a usufructuary 
mortgage as defined in 8. 58 (d), T. P. Aot, 
and that under S. 67 a suit for sale 
would be incompetent. It was also held 
that the insertion of a personal oovenant 
to pay the mortgage debt on demand 
would not alter the character of the mort- 
gage and give the mortgagee a right to sell 
the mortgaged property. The following 
is the definition of a usufruotuary mort- 
gage in S. 58 (d), T. P. Aot, as amended in 
1929 : 

Where the mortgagor delivers possession [or 
expressly or by implication binds himself to deli- 
ver possession] of the mortgaged property to the 
mortgagee and authorises him to retain suoh pos- 
session until payment of the mortgage money and 
to receive the rents and profits acoruing from the 
property (or any part of suoh rents and profits and 
to appropriate the same] in lieu of interest, or in 
payment of the mortgage money, or partly in lieu 
of interest [or] partly in payment of the mortgage 
money, the transaction is called a usufruotuary 
mortgage and the mortgagee a usufructuary 
mortgagee. 


The Exception to S. 67 states that 
nothing shall authorise a usufruotuary 
mortgagee as suoh to institute a suit for 
sale. A familiar example of a usufruotuary 
mortgage is a Mustajri under the Aliena- 
tion of Land Aot. The principle underly. 
ing the statutory prohibition is : 


The essence of a usufructuary mortgage i 
that the mortgagee looks to the rents and profil 
for the satisfaction of his advanoe and inasmuo 
as no time is fixed for payment there oan be n 
forfeiture. It is this forfeiture that gives right t 
the remedies of foreclosure and sale and in it 
absence the mortgagee is not entitled to th 
remedies that spring out of It (Gour’s Law c 
Transfer in British India, Vol. 2, p. 909). 

But in my opinion the present series o 
mortgages do nob constitute an usufruc 
tuary mortgage. 01. (2) of the origins 
mortgage dated 9th March 1918 no doub 
says : The amount of rent of the mort 
gaged property realised by the said mor t 

L r A ^?Sf h M^ammad Yas 
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gagee shall be taken credit for’, but ol. (6) 
says : 

If the entire mortgage money and the balanoe 
of interest are not paid at the termination of the 
said period, the rate of interest and the conditions 
of this mortgage deed shall oontinue as before 
even after the expiry of the term. The said mort- 
gagee shall be competent to reoover the amount 
due to him on demand. In case of default, the 
said mortgagee can recover the entire amount due 
to him from the mortgaged property, our person 
and our other property of all kinds, jointly and 
severally, through Court, together with the costs 
of Court. 


A mortgage with these clauses is am 
anomalous mortgage as defined in 8. 68' 
(g), T. P. Aot : 


A mortgage which is not a simple mortgage, a 
mortgage by conditional sale, a usufructuary 
mortgage, an English mortgage or a mortgage 
by deposit of title deeds within tho meaning of 
this seotion is oalled an anomalous mortgage. 

The name is suitable because while this 
mortgage contains one clause which would 
make it a usufructuary mortgage, another 
olause provides in the most explioit terms 
for reoovery of the amount due from the 
mortgaged property. Therefore as the 
mortgage relied upon is not a usufruc- 
tuary mortgage the ban of 8 . 68 has no 
application nor has the judgment: 141 I C 
377. 1 

Point No. 3. That where there is a 
submortgagee he alone can sue. The Sub- 
ordinate Judge relied for this proposition 
on 18 I C 389 2 and 3 1 P R 1900. 3 A head- 

note to 18 I G 389 2 does indeed contain a 
passage : 

After the original mortgagee has made an 
assignment by way of submortgage, he is not 
entitled to exeroise a power of sale as against the 
mortgagor. 


In that case however it would appear 
that the original mortgagee transferred 
her entire rights to the submortgagee as 
the body of the judgment uses the word 

assignment . In the present case the sub- 
mortgage was not for the full rights of the 
present plaintiffs whioh they purchased 
for Bs. 52,000 odd and submortgaged for 
Rs. 40,000, i. e. they retained a substantial 
interest in the property. The body of the 
judgment in 18 I O 389 2 is not quite the 
same as the headnote. It says : 

The submortgagee by virtue of the assignment 
is not only entitled to the usual remedies against 
his own mortgagor but he is also entitled to a 
remedy againBt the original mortgagor. The posi- 
tiop of the original mortgagee after a submortgage 


oon na L,al v# Malu 1)00 Prasad, (1913) 10 I O 
889. 

8. Chela Bam v. Walidad, (1900) 81 P R 1900= 
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beoomes as it were that of a surety, the sub- 
mortgagee becoming the oreditor while the origi- 
nal mortgagor remains the debtor After 

assignment the original mortgagee is not in a posi- 
tion to bring a suit for sale against his mortgagor. 

I agree if the assignment is of the mort- 
gagee’s entire rights. 31 P R 1900 s laid 
down that : 

The purchasers of a submortgage of property 
are entitled to retain possession of it against the 
original mortgagor’s representatives until the 
amount due under the submortgage is paid off, 
and are not obliged to see their remedy against 
their own transferor, i. e. the original mortgagee. 

The judgment also laid down at page 111 
that the submortgagee may sue the mort- 
gagor for recovery of his money from the 
mortgaged property. The only thing that 
can possibly help the present defendants 
is a dictum that there is no essential dif- 
ference between assignment and submort- 
gage. Gour’s Law of Transfer in British 
India, Volume (II), page 888, in disoussing 
the incidents of submortgage states : 

The position of the mortgagee in relation to the 
submortgagee is olosely analogous to that of a 
surety and he is thus entitled to reoover the debt 
from the original debtor but whioh he is bound to 
pay over to the submortgagee in discharge of the 
submortgage. 

In 18 All 113 4 a distinction was made 
between a submortgage and an assign- 
ment. The mortgagee made a submort- 
gage without assigning his mortgage and 
it was held that the submortgagee oould 
not bring a suit for the sale of the pro- 
perty originally mortgaged. This was no 
doubt distinguished in 29 All 385 6 whioh 
held that : 

A submortgagee of mortgagee rights in immov- 
able property is entitled to a deoree for sale of the 
mortgagee rights of his mortgagor. 

It was not said that the prior mort- 
gagee oould not bring a suit. We were 
referred to 15 Bom 692 6 whioh lays down: 

In a suit for the redemption of land whioh has 
been submortgaged by the mortgagee in whioh 
suit the submortgagees are oo-defendants, the 
mortgagee is entitled to have an acoount taken of 
the submortgage. The judgment should direct 
an aooount of what is due to the original mort- 
gagee and then of what is due to the eubmort- 
gagee. 

The present case is almost the oonverse 
of that one. The matter would be free 
from difficulty if the mortgagees and the 
submortgagee had united to bring their 

4. Ganga Prasad v. Ohunni Lal, (1896) 18 All 
118=1896 A W N 8. 

6. Ram Sankar Lal v. Ganesh Prasad, (1907) 
29 All 886=4 A L J 278=1907 A W N 97 
(FB). , % 

6. Narayan Yitbal v. Ganojl, (1891) 16 Bom 
692. 


suit, but if the submortgagee for any 
reason does not wish to be joined as a 
plaintiff I cannot see either in authority 
or in principle any ground for holding that 
the mortgagee oannot bring the suit to 
assert the right whioh is still vested in 
him. I would therefore accept the appeal, 
reverse the judgment of the Subordinate 
Judge and remit the oase to his Court for 
procedure in aooordance with law. Stamp 
on appeal to be refunded. Costs of this 
hearing to be borne by the defendants. In 
the course of his judgment the Senior 
Subordinate Judge said : 

In view of my findings on Issues 6 and 9 it is 
needless for me to oomment on any other issue 
except Issue 7 whioh relates to limitation. 

He went on however to add that the 
plaintiffs had succeeded in establishing 
that the property in dispute was mort- 
gaged to Mool Chand and Company, that 
the plaintiffs were their legal suooessors- 
in. interest and that the sale in favour of 
the plaintiffs was not benami. He gave 
no reasons for these opinions and none of 
these points have been argued before us 
especially in view of the introductory 
words of his paragraph. I would hold 
that there* is no finding on these points, 
and as the issues dealing with them have 
to be re-deoided, reasons may be given for 
the findings. 

Dalip Singh J. — I agree. 

s.c./d.s. Case remanded . 
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Bhide J. 

Sadhu Ram — Deoree holder — 

Appellant. 

v. 

Kishori Lal — Judgment-debtor — 

Respondent. 

Exn. Second Appeal No. 339 of 1937, 
Decided on 29th October 1937, from order 
of Dist. Judge, Ambala, D /- 14th Deo. 1936. 

^ Provincial Insolvency Act (1920), S. 4 (2) 
— Execution of decree — Decree declared to 
be fictitious by Insolvency Court — Decree 
becomes non-existent — Decree cannot be 
executed — Insolvency decisions are binding 
on parties for all purposes even after pro- 
ceedings are dismissed. 

The soope of B. 4 (2) is not limited to the in- 
solvency proceedings only. Aooording to it the 
deolsion of the Insolvency Court is final for all 
purposes. Henoe, a deoretal debt whioh has 
been deolared by an Insolvency Court to be fictiti- 
ous in proceedings on an application by the judg- 
ment-debtor for being deolared insolvent to which 
the deoree-holder was also a party oannot be re- 
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covered by an execution of that deoree. The deoi- 
sion of the Insolvency Court is tantamount to a 
declaration that the deoree was non existent and 
the finding is binding on the judgment-debtor as 
well as on the oreditor even though the inaolvenoy 
proceedings have been dismissed. [P 149 C 2] 

Tek Chand — for Appellant . 

Ram Lal Anand II — for Respondent. 


Judgment. — This appeal arises out of 
execution proceedings relating to a deoree 
obtained by one Sadhu Ram against 
Kishori Lal. It appears that Kishori Lal 
had applied for beiDg deolared an insolvent, 
but his olaim was resisted by one of the 
creditors on the ground that the debts 
mentioned in the petition for insolvenoy 
with the exception of one were fictitious. 
Amongst the debts thus alleged to have 
been fiotitious was the debt of Sadhu Ram. 
The learned Judge of the Insolvenoy Court 
oame to the conclusion that the deoretal 
debt olaimed by Sadhu Ram was fiotitious 
and that the petitioner Kishori Lal was in 
a position to pay his debts and his applica- 
tion was consequently dismissed. Sadhu 
Ram appealed from the finding given by 
the learned Insolvenoy Judge as regards his 
deoretal debt being fiotitious but the ap. 
peal was also dismissed. Sadhu Ram 
thereafter applied for exeoution of his 
deoree when Kishori Lal raised a plea that 
a B the deoretal debt of Sadhu Ram had 
been deolared to be fiotitious in the insol- 
venoy proceedings the deoree oould not be 
exeouted. The exeouting Court disallowed 
the objection but on appeal the learned 
IJistriot Judge has allowed it and held 
that the deoree oould not be exeouted. 
Irom this deoision the present appeal has 
been preferred. The learned counsel for 
the appellant oontended that the exeouting 
Court was not competent to go behind the 
deoree which had not been yet set aside by 
any competent Court and that the deoi. 
eion of the Insolvenoy Court, which was 

nrl« 1V f 6n °V ny 188110 arsing between the 
Th« u fc P ^ rfcleS WaB no bar to exeoution. 

the other °T 861 f0r the raa P°°aent, on 
eion o? th B h T and ', 00ntended the deoi. 

b ndin e on fh B Ven0y G ° Urt was final and 
sub b s Pr / a T Dt Parties by virtue ° l 

ranges follows lD8 ° ly8D0y Aofc ' “ 
notwithstanding anything oontai °d V**’ Aot and 

law for the time being if ffSl 1 d n any other 
■Ion shall be final anAlndino # VJ BUoh d6oU 
between, on the one hand ^1°' pQr P OB68 aa 
debtor’s estate and on be debtor and the 
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The point is not free from doubt ; bub 
in view of the wording of the sub-seotion 
referred to above, it seems to me that the 
contention of the learned counsel for the 
respondent should prevail. Aooording tol 
that sub-seotion, the deoision of the Insol. 
vency Court is final and binding "for all 
purposes. The soope of the seotion does 
not seem to be limited to the insolvency 
proceedings only. Under the circumstances 
there seems to be no reason why the pre- 
sent execution proceedings should not be 
held to be covered by the words "for all 
purposes.. The judgment-debtor is not 
really going. behind the decree but is rely- 
ing on a deoision subsequently given in the 
insolvency proceedings to which both the 
decree. holder and the judgment. debtor 
were parties and which according to the 
sub. section referred to above is binding on 
them. It. is true that there was no issue 
on the point as between the judgment- 
debtor and the deoree. holder ; but both of 
them were apparently colluding with each 
other. The issue was certainly neoessary 
for the purpose of the petition filed by the 
judgment-debtor and I see no good reason 
why it should not be held to be binding on 
all parties to that petition, in view of the 
provisions, of S. 4 (2) quoted above. There 
is authority for the proposition that the 
executing Court can go into the question 
whether the decree sought to be executed 
is still subsisting and operative : cf. 25 Cal 
75 and 19 I C 630.“ In the present in- 
stance the finding of the Insolvenoy Court 
had, I think, the effect of rendering the 
decree inoperative, as it was tantamount 
o a declaration that the deoree was non- 
existent and the finding was binding on 

the decree-holder as well as the judgment- 
debtor. 


it might be urged that the judgment- 
debtor was himself a party to the fraud 
and therefore cannot plead it ; but so was 
the deoree-hoider ; and hence the plea 
oould be entertained : cf. lli PR 1879* 
21 P R 1916* and 13 Lah 713.* B esides 
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the real plea to be considered was that 
the decree had ceased to be operative and 
binding. The deoision of the learned Dis- 
trict Judge appears to me to be correct. I 
therefore dismiss the appeal but in view 
of all the circumstances I leave the parties 
to bear their costs. 

B.d./r.k. Appeal dismissed . 
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Young C. J. and Monroe J. 

Jowand Singh and others 
Convicts — Appellants. 

v. 

Emperor. 

Criminal Appeal No. 191 of 1937, 

Decided on 6th May 1937, from order of 

Boss. Judge, Jullundur, D/- 27th January 
1937. 

(a) Criminal Trial — Evidence— Testimony 
of witnesses cannot be rejected merely 
because they are relations or partisans of one 
side buch testimony can be rejected when 
witnesses tell lies. 

Where a bitter feud exists between the party 
whioh supplied the proaeoution witnesses, and the 
party of the aooused, the testimony of witnesses 
cannot be rejeoted merely beoauee they are rela- 
tions or partisans of one side unless euoh witnes- 
ses tell lies on material points and their oonduot 
is unnatural, [p 160 q 2] 

(b) Criminal Trial - Circumstantial evidence 
Presence of injuries on body— Presumption. 

Where a person has injuries on his body, it can- 
not be presumed merely from suoh oiroumstance 
that ho wag present at the scene of occurrence. 

[P 150 0 2; P 151 G 1] 

Kesar Singh — for Appellants. 

Jhanda Singh for Advocate-General — 

for the Crown. 

Young C. J. Eight persons were 
charged under Ss. 302 and 148, I. P. C., 
with the murder of Harbans Singh. It was 
stated that Kartar Singh also who had 
absconded had taken part in the murder. 
These eight persons were tried by the 
learned Sessions Judge, Jullundur. He 
sentenced Amar Singh, Jowand Singh and 
Musha Singh to death. In the case of 
Puran Singh and Besham Singh, on 
account of their youth, he reduced the 
sentence to one of transportation for life. 
He acquitted the other three aooused. It 
is unnecessary to go in detail into the 
faots of the case. In the village a bitter 
feud existed between the party whioh sup- 
plied the proseoution witnesses and the 


party of the appellants, and for a consider- 
able period there had been oases and 
oross-oases arising out of their quarrels, 
some of them being oases in whioh one 
party alleged an assault by the other. It 
may certainly be taken, as the learned 
Judge has found, that there was a motive 
for the crime in the present case if a crime 
has been made out. The oase for the pro- 
seoution as presented to the learned Judge 
was that at Ghhawela on 23rd October 
1936 the eight persons who were charged 
together with Kartar Singh went to Har- 
bans Singh’s field where he was ploughing 
his land together with the witness Chaina. 
They immediately attacked Harbans Singh, 
Laohhman Singh, one of them, with a 
takwa and the others with dangs. They 
beat him to death. Obaina’s evidence was 
that he raised an outcry and the proseou- 
tion witnesses arrived on the scene, that 
after the deceased had been knocked down 
Amar Singh turned and gave him a couple 
of lathi blows on which he immediately 
ran away. He went to his house, remained 
there and gave no information to anybody. 
The learned Judge says in discussing the 
evidence that in view of the conditions 
prevailing in most villages, it would be 
wroDg to reject the testimony of witnesses 
merely because they were related or were 
partisans of one side but that the trouble 
in the present case was that the witnesses 
told lies on material points and their oon- 
duot was unnatural. There were no less 
than six people present watohing this 
ooourrenoe, if in faot it happened as 
alleged. The six people, of whom five were 
Jats, stood by and watohed Harbans Singh 
being beaten to death. We agree with the 
view of the learned Judge that suoh con. 
duot is not natural and with him we find 
it hard to believe that this took plaoe. 

The learned Judge came to the view 
that Chaina’s story that he was present 
was true beoause Chaina had injuries. We 
are not at all sure that this conclusion 
is justified by the injuries whioh Ghaina 
had. Anyone might well have two small 
bruises and a scrape without having been 
beaten with a lathi or indeed having taken 
part in any fight. Apart from believing 
that Chaina was there, the learned Judge 
puts no faith whatever in his evidence; he 
says that he would only believe Ohaina’s 
evidence where he finds that it is corrobo- 
rated otherwise. He does not aooept the 
evidence of the other witnesses at all, and 
rightly we think, beoanse he found them to 
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be telling lies in material particulars. We 
ourselves would not aooept the evidenoe of 
Chaina as the learned Sessions Judge has 
done, but if we were to aooept it even to 
the extent to whioh he has aooepted it, we 
do not think that the points relied upon by 
the learned Judge as corroborating it in 
fact do so. His argument really amounts 
to saying that because the appellants 
belonged to the opposite party and were 
interested in the various points at issue 
between the two parties, it is incredible to 
think that if Harbans Singh was assaulted 
they would have remained out of the fight. 
This of course is really begging the ques- 
tion. In the oase of Besham Singh and 
Amar Singh, there is perhaps a little more 
than this presumption that aotive mem- 
bers of the party would join in the party’s 
activities. It is said that when after the 
assault, Harbans Singh, then an injured 
man, was being taken to hospital at Jul- 
lundur, Resham Singh and Amar Singh fol- 
lowed and tried to prevent the person in 
oharge of him from going on to Jullundur, 
the object obviously being to prevent a 
complaint being made to tbe polioe. There 
is also evidenoe that Amar Singh went to 
a dootor with the objeot of creating a false 
alibi. We do not think that this evidence 
necessarily indicates that Resham Singh 
and Amar 8ingh took any part in the fight. 
They are oonneoted with the party and if 
some mem bers of the party did murder Har- 
bans Singh they would as friends possibly 
have been sufficiently interested to try to 
prevent the report being made to the 
police. They have not been charged with 
an offence arising out of this aotion and 
we therefore can consider it no further 
than evidenoe to indicate their participa- 
tion in the murder. As we have said, in 
itself it is not enough to show that they 
aotually took part in the murder. 


In our opinion the true view to take < 
this oase is that the evidence forfcheprosi 
cution is wholly untrustworthy and v 
cannot therefore base on it a verdiot i 
guilty against the aooused. We allow tl 
appeal and aoqait Amar Singh, Jowar 
Singh, Muaha Singh, Resham Singh at 
Puran 8ingh. 

K.B./a.l, Appeal allowed. 
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Dalip Singh J. 

Rev. L. T . Dineen — Appellant. 

v. 

Emperor . 

First Appeal No. 139 of 1937, Deoided 
on 8th November 1937. 

* Succession Act (1925), S. 291-Order of 
Court granting probate of estate of a deceased 
Christian and requiring petitioner to furnish 
security for which no time limit was fixed— 
Grant held conditional on furnishing security 
and order therefore held appealable — De- 
ceased being Christian, security could not be 
demanded. 

On an application for tho grant of probate of 
the estate of a deceased Christian, the Court 
granted tho probate for which it oalled upon the 
petitioner to pay probate duty, required an inven- 
tory and acoounts to be filed, and added a clause 
that the petitioner should furnish seourity. No 
time however was fixed within whioh the seourity 
was to be furnished : 

Held that on the proper construction of the 
order, the grant of probate was made conditional 
on the petitioner furnishing seourity and hence 
the order was appealable : 8 C W N ccviii; 20 Cal 
245 and A I R 1929 Cal 733, Ref. [P 152 0 1] 

Held further that as tho deceased was a Chris- 
tian, seourity could not be demanded under S. 291 
and there was no other section under which the 
Court had power to demand a bond. [P 161 0 2 ; 

P 152 0 1] 

Erio Banerji — for Appellant. 

Edmunds, Administrator General — 

for the Crown. 

Judgment, In this oase the learned 
Senior Subordinate Judge, Lahore, on an 
application made by the Rev. Brother L. 
T. Dineen for grant of probate of the estate 
of the late Mr. Benjamin Joseph Moran, 
granted the probate, valued the estate atj 
Rs. 6324-5-0 for whioh he oalled upon the 
petitioner to pay probate duty, required an 
inventory and aooounts to be filed by the 
petitioner within the prescribed period of 
six months and one year respectively, and 
added a olause that the petitioner should 
furnish security for Rs. 6400. An appli- 
cation for review of this order was put in 
on the ground that as the deoeased Moran 
was a Christian, seourity oould not be de- 
manded. The learned Judge however held 
that 8. 291, Succession Aot, was no bar to 
demanding seourity in probate oases and 
dismissed the review petition. The peti- 
tioner has oome in appeal. A prelimi- 
nary objection has been raised by the 
Administrator General that no appeal lies 
and 8 C W N ooviii (Notes) 1 , 20 Cal 245* 

1. Ranginl Daei v. Debendra Narain Singha. 

(1904) 8 G W N covlii (Notes). 8 

2. Lucas v. Lucas, (1893) 20 Cal 245. 
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and 125 I C 99 3 have been oited in sup- 
port. In this case however, it seems to me, 
on a proper construction of the order, that 
the grant of probate was made conditional 
on the petitioner furnishing security for 
Rs. 6400. This is obvious when one con. 
eiders that no time was fixed in the order 
within whioh the petitioner had to furnish 
the security. It would follow therefore 
either that the Court meant to keep this 
application in a state of suspense until the 
petitioner happened to furnish the security 
required, or it intended that the grant of 
iprobate should be conditional on his fur- 
bishing security. It seems to me the latter 
construction is the only reasonable one to 
take in the circumstances and I therefore 
hold that this order is appealable. 

On the merits, it again appears dear 
from the terms of S. 291 that the DiBtriot 
Judge is given a discretion to demand a 
bond from a person to whom probate is 
granted only when the deceased was a 
Hindu, Mahomedan, Buddhist, Sikh or Jain 
or an exempted person, as defined in S. 3 
of the Act. It is conceded very properly 
by the learned Administrator General that 
the present deceased was not within any 
of the categories above detailed. There is 
no other seotion whioh gives a District 
Judge or any one else power to demand a 
bond from a person to whom probate is 
granted. It Beems that there has been a 
change under the new Act whioh is pointed 
out in the commentary on this seotion 
by Mr. Sen Gupta at page 928. I there- 
fore acoept this appeal and make the order 
granting probate unconditional, that is to 
say I set aside the order demanding secu- 
rity. There will be no order as to costs. 

d.s./r.K. Appeal accepted . 

3. Monmohini Dassi v. Taramoni, (1929) 16 A I R 
Cal 783=125 I 0 99. 
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Coldstream and Din Mohammad JJ. 

Indar Ram and another — 

Judqment.debtors — Appellants. 

v. 

Lila Dhar — Decree.holder — 

Respondent. 

Letters Patent Appeal No. 24 of 1937, 
Deoided on 28th April 1937, from judgment 
of Tek Ohand J., D/- 21st November 1936. 

(a) Execution — Execution of mortgage 
decree by Revenue Officer— Procedure. 


Dhar ( Coldstream J.) A. I. R* 

The procedure to be followed by a Revenue 
Officer carrying out a sale of land in satisfaction 
of a mortgage deoree is that laid down in the Civil 
Procedure Oode, the rules applicable being Rr. 65 
to 69, 71, 72, 73, 84, 85, 88 and 89 of O. 21 in the 
absenoe of any rules by the Financial Commis- 
sioner or declaration by the Looal Government. 

[P 163 0 2] 

(b) Civil P. C. (1908), O. 21, R. 66 (2) — Appli- 
cation for sale giving required information-— 
No presumption that proclamation issued by 
Collector did so. 

The faot that the deoree-holder’s application for 
sale gave most of the information required by 
sub*r. (2) of R. 66 of 0. 21, raises no presump- 
tion that the proclamation issued by the Collector 
did so. [p 154 o 1> 

(c) Civil P. C. (1908), O. 21, R. 90-Material 
irregularity in publishing and conducting sale 
-—Auction price grossly inadequate — Substan- 
tial loss may be presumed. 

Where there has been material irregularity in 
publishing and oonduoting a sale, and the prioe 
fetched by the auotion is proved to be grossly inade- 
quate, the Court may presume that substantial 
loss has been suffered by reason of the Irregularity: 
40 Cal 635 (P C), Bel. on. [P 154 0 2] 

Sardar Sahib Sardar Iqbal Singh — 
for Appellants . 

Mehr Chand Mahajan and Krishna 
Swarup — for Respondent . 

Coldstream J.— On 15th Maroh 1935 

two properties belonging to Indar and 
Rawat, (l) a half.share in 1307 bighas of 
land with shamilat rights in Risaliya 
Khera and (2) a half.share in 234 bighas in 
Ratta Khera with shamilat rights in Sirsa 
Tahsil, were sold by auotion in execution 
of a final mortgage deoree for Rs. 17,375 
with coBts and future interest passed on 
1st October 1934 in favour of Lila Dhar 
against the owners. The purohaser was 
the deoree. holder. Indar and Rawat filed 
objeotions to the sale under O. 21, R. 90, 
Civil P. 0. These were dismissed by thn 
(exeouting Court, Senior Subordinate 
Judge of Hissar), on 9th May 1936 whn 
confirmed the sale. An appeal by the judg. 
ment.debtors was dismissed on 21st Nov- 
ember 1936 by Tek Chand J. and the 
judgment. debtors have preferred an appeal 
under S. 10, Letters Patent of the Court. 

The exeouting Court was moved to sell 
the land by a regular application submitted 
on 10th November 1934 by Lila Dhar 
under R. 66 of O. 21 and a notice to settle 
the terms of the proclamation was served 
on the judgment. debtors for appearance on 
25th January 1935. The judgment.debtors- 
refused (and this is dearly proved) to 
aooept these notioes, but on 12th January 
1935, Indar and Rawat put in an applica- 
tion asking that the lands be not sold but 
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leased as the owners were members of an 
agricultural tribe. On 25th January, on 
which date Indar appeared in Court, the 
Senior Subordinate Judge dismissed the 
application for haying the land leased 
instead of sold as it was found that the judg. 
ment.debfcors were not members of an agri- 
cultural tribe, and ordered the sale to be 
conducted through the Collector to whom 
the papers were to be sent. The Colleotor 
was asked to sell, or have the land sold, 
by an Extra Assistant Commissioner 
(‘deputy’) after proper proclamation. The 
executing Court at the same time allowed 
the deoree.holder to bid at the auotion on 
condition that the Court might rejeot his 
bid. Next day the Colleotor ordered that 
the warrants of sale with sale proclama- 
tions be issued, that the sale be conducted 
by the Tahsildar to whom the papers were 


to be sent and that the Tahsildar sboulc 
report about the sale before 30th March 
The warrants were sent to the Tahsilda: 
and a note on them shows that copies of th< 
sale proclamations had been affixed to th< 
Court door. On 2nd February the Tahsil 
dar forwarded the papers to the Nail 
Tahsildar of Dabwali and on 6th February 
the Naib Tahsildar passed an order tha 
the sales be proclaimed and the sale b( 
held on 24th February 1935. 

On 22nd February the sale was pro 
claimed by beat of drum, in both the vil, 
lages in whioh the land is situated, for the 
24th February. On the 24th the Nait 
Tahsildar postponed the sale to 15th 
March because he oould not go to the 
place that day. Ho ordered that the sale 
be proclaimed again for 15th March. Oc 
4th March the sale was proclaimed in one 
village Risalia Khera by beat of drum and 
the proclamation was put up in the village 

.T h ® ® a l® °* land was held in Risa. 

lia Khera on 16th Marob, and as already 
stated, the deoree.holder's bids were suo. 
cessful. It is contended that the procedure 
m ordering proclamation and conducting 
the Bale was materially irregular through, 
out, that the prioes fetched by the two 

- laU f wero ridi °alously low and 
that the inadequacy of the prioes may 

fairly be attributed to the irregularities. 

It must be conceded that the procedure 
hi ordering and conducting the sale was 
not regular. In view of the provisions of 
.HI, Punjab Land Revenue Aot, the 
executmg Court aoted rightly in forward, 
ing the order for sale to the Collector. 
Aooording to that seotion, the Colleotor in 


suoh oases has to proceed in conformity 
with the law applicable to the Court issu- 
ing the order for sale and with any rules 
made by the Financial Commissioner. The 
rules in the Financial Commissioner’s 
Standing Order 64 about the attachment 
and sale of agricultural produoe and of 
land, whioh embody the rules made by 
this Court and set forth in Chs. 12M and 
N, of its Rules and Orders, Yol. I, do not 
appear to relate to sales in execution of 
mortgage decrees. To suoh sales, 8. 72, 
Civil P. C. has no application nor has the 
Local Government issued any declaration 
under S. 68 of the Code. In the execution 
of mortgage decrees no attachment is 
neoessary. It follows that the procedure 
to be followed by a revenue offioer carry, 
ing out a sale of land in satisfaction of a 
mortgage decree is that laid down in the 
Civil Procedure Code, the rules applicable 
being Rr. 65 to 69, 71, 72, 73, 84, 85, 88 
and 89 of O. 21. 

Assuming that R. 11 (i) of the High 
Court Rules in Ch. 12M of Vol. I of the 
Rules and Orders does not apply, the sale 
ought to have been carried out by the Col- 
leotor himself for the order for sale was 
not addressed to any other offioer. The 
executing Court did authorize the Colleotor 
to depute his Extra Assistant Commis- 
sioner (described as ‘deputy’ in the order) 
but there was no order authorizing a sale 
by a Tahsildar or by a nominee of the 
Tahsildar. If R. H 0 f the High Court 
Rules is applicable to sales under a mort- 
gage decree, the sale of property worth 
many thousand rupees by a Naib Tahsil- 
dar was not only not authorized by that 
Rule but oontrary to its provisions. 

It is contended that no proclamation 
under R. 66 of O. 21 of the Procedure Code 
was issued by the Colleotor. It is clear 
that some kind of proclamation was issued 
by the Colleotor, for the warrant of sale 
issued by the Colleotor on 26th January 
1936 bears a note that one copy of the 
notice” had been affixed to the door 
of the Court and an order that the 
warrant with a notice of the sale be sent 
to the Tahsildar of Sirsa. The Naib 
Tahsildar’s order of 6th February that 
the sale be proclaimed and that it be 
held on 24th February 1935 contra- 
vened the provision of Rule 68 of O. 21 
of the Code and the fixing of the sale for a 
date before the expiry of thirty days from 
26th January was a material irregularity, 
lhe Naib Tahsildar, as already mentioned, 
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postponed the date of the sale to 24th 
February 1935. Power to postpone in 
the oircumstanoes is nowhere expressly 
conferred upon a delegate of the Collector. 
The postponement by the Naib Tahsildar 
was not an adjournment under R. 69 of 
O. 21. That Rule contemplates an adjourn- 
ment when the sale is beginning or has 
begun, that is to say when the bidders are 
present and can take notice of the date 
when the sale will be held. R. 83 doeB 
not apply to sales in execution of mortgage 
decrees, but allows adjournment of saleB 
in other cases to make a judgment. debtor 
to raise the amount of the deoree. The 
adjournment was materially irregular. 

Next it is contended that the proclama- 
tion issued by the Collector was not in 
conformity with the provisions of R. 66 of 
O. 21. Unfortunately we do not know 
what the contents of the proclamation 
published were, for no copy is on the record 
of the proceedings either of the executing 
Court or of the Collector. The executing 
Court as already mentioned issued notioe 
under eub.r. 2 of the Rule which notioe 
was refused. I oan find nothing on the 
reoord to show that the executing Court 
drew up any proclamation, the reoord indi- 
cates that it did not. As the executing 
Court could not fix the time and date of 
sale, it could not have drawn up a proper 
proclamation which only the Collector 
could do. The Collector did not issue any 
notice under that sub- rule at all. The 
faot that the deoree. holder’s application 
for sale gave most of the information re- 
quired by the sub-rule (it did not state the 
estimated value of the land) raises no pre- 
sumption that the proclamation issued 
by the Collector did so. It follows that 
the sale took place without the Court 
having given notioe to the judgment- 
debtor under sub.r. 2. This was certainly 
a material irregularity. Proclamation for 
sale on 24th February was made in both 
Ratta Khera and Risalia Khera. But no 
proclamation for the sale on 15th Maroh 
was published in Ratta Khera whioh is 
about two miles from Risalia Khera. The 
omission contravened R. 67 read with 
R. 54 of the Procedure Code. 

As regards the auction itself, I may men- 
tion that besides the deoree. holder himself, 
five persons bid for the property in Ratta 
Khera and six for the land in Risalia 
Khera, the number of bids made being 24 
and 43 respectively. The bidders were all 
Mahajans except one who was a Khatri. 


It is not proved that the other bidders 
colluded with the decree holder. A large 
number of local zamindars was present 
but, as stated by them to the Naib Tahsil- 
dar, they were unable to bid as they had 
not the money ready for the required 
deposit. (They asked for postponement 
of the sale until July by whioh time their 
orops would be sold). There was also a 
suit of the usual obstructive kind pending 
by a son of a judgment-debtor for a de- 
claration that the mortgage was invalid. 
That there were material irregularities in 
proclaiming and selling the lands is not 
now disputed before us for it is dear that 
the procedure in the Revenue Courts lead- 
ing up to the sale was wholly irregular, 
but the sale oannot be set aside unless 
upon the faots proved, we are satisfied 
that the appellants have sustained sub- 
stantial injury by reason of the irregula- 
rities. 

That where there has been material 
irregularity in publishing and oonduoting 
a sale, and the price fetched by the auction 
is proved to be grossly inadequate, the 
Court may presume that substantial loss 
has been suffered by reason of the irregu. 
larity seems dear from the judgment of 
their Lordships of the Privy Counoil in 40 
Cal 635 1 at p. 643. The question is whe- 
ther it is satisfactorily proved that the 
price obtained in this case was substantially 
below the real value of the property. The 
area sold in Ratta Khera fetched about 
Rs. 19 and that in Risalia Khera about 
Rs. 24 per acre not including the shamilat 
rights whioh in Ratta Khera extended to 
about 100 aores. The revenue payable on 
the Ratta Khera land was Rs. 61-15.0 and 
on the Risalia Khera land Bs. 340-4-10 
and the price fetohed was roughly 35 times 
the revenue in Ratta Khera and 46 times 
the revenue in Risalia Khera.' This is 
certainly a low price if we compare it with 
that fetohed on the average for land sold 
in the Provinoe whioh in the five years 
ending 1930-31 was 260 times the revenue, 
in 1933-34, 311 times the revenue, and in 
1934.35, 241 times the revenue (see Report 
on the Land Revenue Administration of 
the Punjab for the year ending 30th Sep- 
tember 1935). Unfortunately we do not 
know what was the quality of the land 
sold, nor what was the estimate of its 
value (if any estimate wa s made) pro- 

1, Tekait Krishna Prasad S-ingh v. Moti Ohand, 

(1913) 40 Oal 635=19 I O 296=40 I A 140 

(P O). 
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olaimed by the Colleotor. One witness, a 
potter by caste, produced by the judgment- 
debtor, stated that the land was worth 
Bs. 50,000 or 60,000 but he had never 
bought land himself. Another, a nephew 
of the judgment. debtor, Indar stated he 
had bought 160 bighas (about 80 acres) of 
land for Rs. 10,000 (Rs. 125 per aore) 
jointly with nine other men. For his share 
he had paid Rs. 500. This sale was, how. 
ever, about six months after the auction. 
A copy of the sale deed was produced (it 
is on the record). The deoree-holder pro- 
duced no evidence about value. One Ghu- 
man offered Rs. 17,000 for the land in 
Risalia Khera, that is to say, Rs. 1300 
more than the auction price. He was 
allowed ten days to deposit a fourth of the 
sum offered. This he failed to do. 

From the judgment of the executing 
Court confirming the sale, it appears that 
the only objections raised before it (although 
the application set forth a great number 
of other objections) were that there was 
no proclamation and no beat of drum so 
that only a few bidders came to the auotion, 
that the institution of the declaratory suit 
by one of the judgment. debtor's sons made 
people afraid to bid, and that the land was 
not saleable beoause the owners were 
members of an agricultural tribe. Having 
regard to the objections pressed before 
the executing Court and the inoonolusive 
nature of the evidence regarding the real 
value of the property sold, I am unable to 
find it proved that substantial loss was 
caused to the judgment. debtors by reason 
of the irregularities in the proclamation 
and sale of the land. I would aooordingly 
dismiss the appeal with oosts. 

Din Mohammad J.— I agree. 

T.M./d.s. Appeal dismissed. 
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Bhide J. 

Ham Lal and another — Defendants 
Appellants. 

v. 

F *n m • Karam Chand.Gopal Chand, 
Plaintiff and another, Defendant 

Respondents. 

Second Appeal No. 128 of 1937, Deoided 
on 21st April 1937, from deoree of Dist. 
Judge, Jhelum, D/. 30th Ootober 1936. 

* C 5“l/* et . Act S. 25— Promise to 

PV7 Enlry , -lgned b * debtor but not eon- 
Ulnlng word* amounting to promise to pay— 
Entry does not fulfil requirements of S. 25. 


Mere implied promise to pay is not sufficient for 
the purposes of 8. 25. [P 156 C 1] 

More than three years from the last item of 
account the balance was struok and signed by the 
debtor. The entry however oontained no words 
whioh could amount to a promise to pay. On a 
suit beiDg brought on the basis of such entry: 

Held that the entry did not fulfil the require- 
ments of 8. 25: AIR 1933 Lah 209 and C. A. 
No. 1675 of 1935, Rel. on\ AIR 1929 Lah 263 
and AIR 1934 Lah 635, Disting. [P 156 C 1] 

Aohhru Ram — for Appellants. 

Sant Singh for Brij Lal — 

for Bespondents. 

Judgment. — This is a second appeal 
arising out of a suit for recovery of 
Rs. 580 inclusive of principal and interest. 
The suit was dismissed by the trial Court 
but was decreed on appeal by the learned 
Diatriob Judge. From this decision the 
present appeal has been preferred. The 
suit was based on a balance, dated the 
30bh December 1920, whioh was struck 
more than three years after the last item 
of account. The contention of the plain- 
titl was that this balance amounted to a 
promise to pay within the meaning of 
8. 25, Contraot Act, and therefore the 
suit was maintainable, although the 
balance was struok after the expiry of the 
period of limitation since the last item. 
The trial Court held that the wording of 
the balance did not fulfil the require- 
ments of S. 25, as there was no express 
promise to pay to be found in the wording 
of the balance. The learned District 
Judge however took a contrary view and 
held that the requirements of that seotion 
were fulfilled. The learned District Judge 
has referred to two rulings of this Court, 
namely AIR 1929 Lah 263 1 and A 1 R 
1934 Lah 835, 2 In the first ruling, in 
view of the relations between the parties 
and the nature of the entry relating to the 
balance, it was held that the entry 
amounted to a novation of contract within 
the meaning of Art. 64, Limitation Act. 
In the present instanoe no rolianoe was 
plaoed before me on this Article. The 
seoond ruling AIR 1934 Lah 835 2 was 
based on the specific words “dewne kite" 
used in the entry in that case whioh were 
taken to amount to an express promise to 
pay. In the present instanoe no such 
words are to be found in the entry in 




* » 

Ram, AIR 1929 Lah 263=115 I O 764=10 
Lah 746 = 30 P LR 240. 

2. Nlhalu Ram Chela Ram v. Radhu Ram 

Hukmi Ram, AIR 1934 Lah 835=155 I 0 
1074=16 Lah 258. 
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question. The entry ig merely to the effect 
that “Ra. 489-6-0 baqi kadhi lekha uprle 
wichon sambat 1986 , pohdin 15”. This ig 
followed by the signatures of the debtor. 
There are no words in this entry whioh 
could be held to amount to a promise to 
pay. The question whether the entry 
imports a promise to pay seems to be 
irrelevant for the purpose of S. 25, Con- 
tract Act, for there is ample authority in 
support of the proposition that a mere 
implied promise to pay is not sufficient for 
the purposes of that section. The question 
was discussed by me in AIR 1933 
Lah 209 3 and in C. A. No. 1675 of 1935 
recently decided by Jai Lai J. in whioh the 
oase law has been considered at length. 

The learned counsel for the respondent 
was not able to oite any authority in 
which an entry of whioh the wording was 
similar to the entry in the present oase 
was held to fulfil the requirements of 
S. 25, Contract Aot. I therefore aooept 
this appeal and setting aside the order of 
the learned District Judge restore that of 
the trial Court with costs throughout. 

w.D./a.l. Appeal allowed. 


3. Mukhilal Chand v. Gul Muhammad, AIR 
1993 Lah 209=141 I 0 617=34 PLB 430. 
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Dalip Singh and Skemp JJ. 

Mila — Plaintiff — Appellant. 

v. 

Mangal Ram and another — 

Defendants — Respondents. 

Seoond Appeal No. 138 of 1937, Deoided 
on 2nd June 1937, from decree of Dist. 
Judge, Jullundur, D/- 12th November 
1936. . 

(a) Transfer of Property Act (1882)— Appli- 
cability to Punjab. 

The principles of the Transfer of Property Aot 
are enforoed in the Punjab. [P 157 0 1] 

❖ (b) Transfer of Property Act (1882), S. 53 
— Transfer preferring one creditor to another 
is not void if debtor retains no benefit for 
himself — Debtor, during execution of decree 
against him of one creditor, mortgaging bis 
property to third person and keeping con- 
sideration of mortgage in mortgagee’s hand 
to be paid to debtor’s prior mortgagee — 
Transfer is not affected by S. 53. 

The transfer which defeats or delays creditors 
is not an instrument whioh prefers one oreditor 
to another, but an instrument whioh removes 
property from the creditors to the benefit of the 


debtor. The debtor must not retain any benefit 
for himself. He may pay one oreditor and leave 
another unpaid. [p 157 0 1) 

A debtor, during the exeoution of a simple 
money decree against him of a oreditor and while 
in oivil prison exeouted a mortgage in favour of a 
third person. The consideration of the mortgage 
was not received by him in oash but was left in 
the hands of the mortgagee to be paid to the deb- 
tor’s prior mortgagee. The debtor did not retain 
any benefit to himself: 

Held that the transfer was in principle only a 
transfer whioh paid off previous oreditor to the 
disadvantage of another oreditor and therefore was 
not affected by 8. 63, T. P. Aot. [P 168 0 1] 

Held further that the oiroumstanoe that the 
debtor’s action was prompted by revenge against 
the oreditor who got him imprisoned was irrele- 
vant : A 1 R 1915 P C 115 , Foil.; AIR 1934 
Lah 161 t Dieting, [P 168 0 1] 

Aohhru Ram and Inder Dev Dua — 

for Appellant . 

Jhanda Singh — for Respondents . 

Skemp J. — The faots whioh have led fco 
thi3 seoond appeal are nob in dispute. On 
20bh February 1932 one Mangal Ram ob- 
tained a simple money decree for Rs. 1600 
and Rs. 200 costs against Batna, a Jat.. 
On 29th June 1934 Mangal Ram applied 
for exeoution of the deoree by attachment' 
of the judgment-debtor’s land measuring: 
25 kanals 7 marlas and by arrest of th& 
judgment-debtor. The judgment-debtor 
was arrested on 3rd July and on 24th July,, 
while still in the oivil prison, he exeouted a 
deed of mortgage of his land in favour of 
Mila Arain which was registered tho 
following day. The land was not attaohed 
until 31st July although the field Kanungo 
had received the warrant of attachment 
on 12th July. On 17th January 1927 
Batna had mortgaged his house in favour 
of Ram Lai, Walaiti Ram and Khairati 
Ram, a father and his two sons, by three 
separate deeds each for Rs. 80 bearing 
interest at 2 per cent, per mensem. The 
consideration for the mortgage deed of 24tb 
July 1934 was Rs. 560 being Rs. 28 for 
expenses of the deed and Rs. 532 to bo 
retained by Mila mortgagee for payment to 
the three mortgagees of the house. Mila 
preferred an objection in the exeoution of 
Mangal Ram’s deoree to the attachment of 
Batna’s land. This objection was dis- 
missed and he then brought the present 
suit for a declaration that he was a mort- 
gagee of the land. The defendant Mangal 

Ram relied on S. 53, T. P. Aot. The trial 
Judge found that S. 63 did not govern the 
oase, that the transfer was not fraudulent 
and granted the plaintiff a deoree uphold- 
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ing the mortgage. On appeal the learned 
District Judge took the contrary view that 
the mortgage in favour of Mila was frau- 
dulent and avoided by S. 53. The sole 
question for determination in this appeal is 
whether the mortgage is avoided by S. 53, 
|T. P. Aot. The principles of the Transfer 
>of Property Aot are of course enforoed in 
ithe Punjab. The relevant part of S. 53 
runs : 

Every transfer of Immovable property made 
with intent to defeat or delay the creditors of the 
transferor shall be voidable at the option of any 
creditor so defeated or delayed. 


It took its present form in 1929. In 
England the law was contained in certain 
statutes of Queen Elizabeth which have 
reoently been repealed and replaced by 
8. 173 (2), Law of Property Aot (1925), 
which the amended section of the Transfer 
of Property Aot follows closely. The prohi. 
bifcion is statutory. In the principles of 
the common law there is nothing to pre- 
vent a man from doing what he likes with 
his own property. The limitations have 
been introduced by statutes from motives 
of equity. The first thing to notice about 
the statute both in this country and in 
England is that the transfer must not be 
made with intent to delay or defeat the 
creditors, i. e the creditors as a body and 
aooordingly it has been laid down by their 
Lordships of the Privy Council in 43 Cal 
621 1 at page 526 that : 


Tho transfer which defeats or delays oredltors i 

not an instrument whioh prefers one oreditor t 

anothor, but an instrument whioh removes prc 

party from the creditors to the benefit of th 

debtor. The debtor must not retain a benefit fc 

himself. He may pay one creditor and leav 
another unpaid. 

The reoord in the present case make 
no mention of any other creditors exoep 
Mangal Ram and Ram Lai and his tw< 
boob. Prima faoie the case would appea 
to be a preference of one oreditor (Ran 
Lai and his sons were praotioally on< 
oreditor) to another. If this is so, then thi 
faot that the transfer was made deli 
nerately to defeat the oreditor who hac 
imprisoned Batna makes no difference. / 
possible point of distinction in this case ii 
that the transfer was made not to Ran 
Lai and his sons but to Mila an outside: 

Zta l° r l dlfc i 0r - Thi8 ia the argumenl 
relied on by the learned District Judge wb' 

« ays : 



The case of a transferee who happens to be a 
previous oreditor is entirely different from that of 
a person to whom the transfer is made for cash 
consideration. In the former case there was no 
duty oast upon a previous oreditor to forgo his 
claim in favour of the other oreditor. But a trans- 
feree who pays oash consideration , , . . . has to 
satisfy the Court that the transaction was bona 
fide and was not a oontrivance to defraud the 
attaching creditors. 


As has been shown above, fche considera- 
tion for Mila’s mortgage deed was not 
oash but Mila was to retain the money for 
payment to the previous creditors. The 
respondent’s counsel argues that it is the 
same as if Mila had paid Batna in cash 
and then Batna had paid off the mort- 
gagees. Mr. Aohhru Ram for the appel- 
lant on the other hand argues that in 
principle the transaction is the same as if 
th® land had been mortgaged to pay off 
the prior mortgagees. An important point 
is whether Batna the debtor retained any 
benefit for himself. He obtained so muoh 
that by virtue of S. 60, Civil P. C., the 
house would probably have been exempt 
from attachment in execution of Mangal 
Ram’s deoree, whereas Ram Lai and his 
sons to whom the house was mortgaged 
could have obtained foreclosure, but this 
benefit is more apparent than real because 
by virtue of 8. 5, Panjab Debtors’ Protec- 
tion Aot 1936, it would probably now be 
held that the judgment-debtor’s land was 
partly exempted from temporary alienation. 
As a matter of faot, 8. 5 did not do muoh 
more than crystallize previous praotioe. I 
do not think, therefore, that the judgment- 
debtor retained muoh advantage for him- 
self out of the transaction. The learned 
Distriot Judge relied on a passage in 35 
PL R 163 , a Single Benoh Judgment. In 
that judgment Jai Lai J. said: 

There ia ample authority in support of the pro- 
position that whero the transfer is in favour of a 
creditor for a pre-existing debt, the knowledge of 
the oreditor that the transfer is likely to defeat or 
delay the other oredltors does not make the trans- 
fer in his favour voidable under 8. 63'. 


wiuou DDvtm judgments 
this proposition and proceeded: 

r haB b f e ° drawn ,n these cases 
between a transfer made in consideration of readv 

oash and a transfer made in disoharge ofpre-exist- 

ng debts. In the first mentioned case the question 

of good faith of the transferee does arise. ^ In the 

oa ! eB * however * R has been held 
that no question of good faith arises. 

I have already pointed out that Bafcna 
did not obtain ready cash by means of the 


rr''* « 


2. Goblnd Ram 
161=162 I C 


v. Ohbog Mai, AIR 1934 Lah 
472=36 PLR 163. 
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mortgage to Mila. I have however exa- 
mined the seven rulings cited and find that 
the reference to ready cash is made in only 
one of them, i. e. A 1 R 1930 Mad 665. 3 
There it was said at page 668: 

If the transfer be for oash and be made to a 
stranger who had knowledge of the intention of 
the transferor to convert the immovable property 
(which cannot be seoreted), into money, (whioh 
could easily be seoreted) and to defeat the creditors 
of the transferor, then the transfer would be 
invalid. 

Put in this way, it will be seen that 
the obiter dictum of Jai Lai J. has no 
application to the present case. In my 
judgment this transfer is in principle a 
transfer whioh paid off three previous cre- 
ditors to the disadvantage of one. The 
debtor retained nothing substantial for 
himself and the oircumstanoe that^his 
action was prompted by revenge against 
Mangal Ram for getting him imprisoned is 
irrelevant. I would therefore accept this 
appeal but direot the parties to bear their 
own costs throughout. It would indeed 
appear that this is the first ocoasion on 
which the point has arisen in its present 
form. 

Dalip Singh J. — I agree. 

d.s./r.k. Appeal accepted. 

3. Mobideen Tharagan v. Muhammad Mus- 
tappah Rowther, AIR 1930 Mad 665=126 
I C 604. 
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Addison And Din Mohammad JJ. 

Naman — Defendant — Appellant. 

v. 

Uttam — Plaintiff — Respondent. 

Second Appeal No. 945 of 1937, De- 
cided on 6th December 1937, from deoree 
of Diet. Judge, Jullundur, D /- 16th April 
1937. 

(a) Punjab Limitation (Custom) Act (1 of 
1920), Art. 1 — Suit attacking will — Limita- 
tion cannot be avoided by cleverly wording 
plaint. 

Alienation inoludea a testamentary disposition 
of property and where a suit in substance is a suit 
attacking a will, it is not open to the plaintiff by 
cleverly wording his plaint to avoid the proper 
limitation for the suit : A I R 1934 Lah 913, 
Approved; AIR 1935 Lah 818, Dissent.; AIR 
1934 Lah 725, Rel . on. [P 169 O 1] 

(b) Interpretation of Statutes — Duty of 
Court. 

It is not for Judges where the words are dear 
to attempt to get round a statute. [P 159 0 1] 

Shamair Chand — for Appellant , 

Prem Nath Bhardwaj — for Respondent . 


Addison J. — The following pedigree- 
table is necessary in order to understand 
this appeal : 

RAM SINGH 

I 


Gokal Pala Uttam 

| deceased plaintiff. 

Naman having made a regls- 

defendanfc. tered will in favour of 

his nephew Naman in 1902. 

Uttam instituted a suit, stating that his 
nephew Naman had taken possession of 
the entire land left by Pala and that 
Uttam aDd Naman were equally entitled 
to the land. Uttam accordingly brought 
a suit for possession of one-half of the 
land left by Pala. Naman contended that 
Pala had executed a registered will in his 
favour on 10th January 1902 and that 
as that will had not been challenged 
within the period of limitation allowed by 
the Punjab Limitation (Custom) Act 1 of 
1920, the suit was barred by time. It 
was also asserted that the land was not 
ancestral and therefore the plaintiff had 
no right to recover any portion thereof. 
The Courts below have held that only 16 
kanals of land were ancestral qua the 
plaintiff, that the plaintiff could only suc- 
ceed with respect to the ancestral land 
and that the suit was not time- barred. 
They therefore granted a deoree for posses- 
sion of 16 kanals of land with a propor- 
tionate share in the shamilat to the 
plaintiff. Against this decision Naman 
defendant has preferred this second appeal. 
Apparently, on the findings arrived at, the 
Courts below should have granted the 
plaintiff a deoree for only one-half of 16 
kanals of laud with a proportionate share 
in the shamilat, as Naman is obviously 
entitled to half of that area along with 
Uttam. 

In coming to the conclusion that the 
suit was not barred by time, the Courts 
below have based their decision on A I R 
1935 Lah 313. 1 They did set out, as 
held in 6 Lah 206* and 16 Lah 237 3 that 
what has to be regarded is the true effect 
of the suit, not its formal or verbal des- 
cription; but as in A I R 1935 Lah 313, 1 
this consideration was not given effect to, 
the Courts below held that the plaintiff 

1. Gopal Singh v. Thakar Singh, (1936) 22 A I R 

Lah 313. 

2. Eaura v. Ramohand, (1925) 12 A I R Lab 

886=88 I O 946=6 Lah 206=26 P L R 383. 

3. Milkha Singh v. Ramkishen, (1984) 21 A I R 

Lah 726=154 I O 988=16 Lah 287=37 

P L R 353. 
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could frame his suit so as to get round the 
provisions of Punjab Act 1 of 1920. It 
was stated there that a suit, whioh was 
based purely on the right of inheritance 
and in whioh there was an alienation set 
up and relied upon by the defendant, 
could not be considered to be a suit on the 
ground that the alienation was not binding 
on the plaintiff so as to bring it witbin the 
provisions of section 7 of the Aot. Curi- 
ously enough, one of the Judges who 
decided A I R 1935 Lah 313 1 was one of 
the Judges who deoided 16 Lah 237, 3 
where the contrary was held to be the 
correot view. The matter has come before 
another Division Bench whioh in A I R 
1934 Lah 913* has held that where a suit 
in substance is a suit attacking a will, it is 
not open to the plaintiffs by oleverly 
wording their plaint to avoid the proper 
llimitation for the suit. We have no hesi- 
tation in endorsing this view. “Aliena- 
tion’' is defined in section 3 of the Aot to 
inolude any testamentary disposition of 
property. Limitation is provided for in 
the Schedule to the Aot. Art. 1 gives the 
limitation for a suit for a declaration 
that an alienation of ancestral immov- 
able property will not, according to 
custom, be binding on the plaintiff 
after the death of the alienor, and if 
the alienation is by a registered deed, 
the date of registration of such deed 
provides the starting point for limitation 
whioh is six years. Under section 6 of 
the Aot, therefore, a suit for a declaration 
should have been brought in 1921, seeing 
that alienation” inoludes a testamentary 
disposition of property. It was said in 
AIR 1935 Lah 313 1 that though a will 
was registered, no one exoept the exeoutant 
or his agent was competent to take inspec- 
tion or oopies and it would be scarcely 
justifiable to take registration as Buffioient 
notice for the purposes of limitation. This 
question however does not arise, for, ac- 
cording to Artiole 1 of the Schedule, limi- 
tation starts from the date of registration 
of the deed effecting the alienation whioh, 
according to seotion 3 of the Act, inoludes 
a testamentary disposition of property. 
It is not for Judges, where the words are 
oiear, to attempt to get round a statute. 

Artiole 2 of the 8ohedule provides that 
in a suit for possession of ancestral immov- 
able property whioh has been alienated 


4 . Mohammad All Khan v. Anwar Hubi 
(1984) 31 A I R Lah 918=158 I 0 1104, 


on the ground that the alienation is not 
binding on the plaintiff according to ous- 
tom, where no declaratory deoree of the 
nature referred to in Article 1 is obtained, 
the period of limitation is six years from 
the date of registration of the document. 
This suit for possession therefore is clearly 
time-barred. For the reasons given we 
accept the appeal and, setting aside the 
decrees of the Courts below, we dismiss the 
plaintiff’s suit. The parties will, however, 
bear their own costs throughout. 

d.s./r.K. Appeal accepted. 
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Din Mohammad J. 
Nazir Ahmad — Defendant 


Petitioner. 


v. 


Jiiuan Das and another — Plaintiffs 

— Respondents. 

Civil Revn. Appln. No. 837 of 1936, 
Deoided on 26th April 1937, from decree 
of Senior Sub-Judge, Shahpur, Sargodha, 
D/. 31st August 1936. 

* Contract Act (1872), S 25 (2)-Contract 
by minor Ratification on attaining majority 
— Effect Consideration in earlier contract 
cannot be imported into subsequent contract 
“~*S. 25 (2) does not apply. 

A contract enterod into by a minor, being null 
and void, its subsequent ratification by the minor 
on attaining the age of majority cannot form a 
valid oontraot on whioh a suit can be maintained. 
The consideration whioh passed under the earlier 
contract oannot be imported into the oontraot 
into whioh the minor entered on attaining majo* 

26 (2) fias no application to the oontraot 
of this kind '.AIR 1935 Lah 561 (F D), Foil. 

[P 160 0 1] 

* (b) Contract Act (1872), S. 25 (3)— Peti- 
tioner entering into money bond to pay off 
father’s time-barred debts— Decree can be 
passed only against estate of deceased in peti- 
tioner s hands — He is not personally liable. 

Where the petitioner enters into a money bond 
not to raise personal loan but only to pay oS his 
deceased father’s time-barred debts, a deoree on 
the bond oan be passed only against the estate of 
the deceased in his hands, but no personal deoree 
oan be passed against the petitioner : A T R 1934, 
Cal 176 andAIR 1929 All 586, Rel. on. 

[P 160 C 2) 

Mohein Shah — for Petitioner. 

S. D. Puri for Respondents. 

Orffer — Jiwan Das and his brother 
instituted a suit against Nazir Ahmad for 
recovery of Rs. 340 on the footing of an 
instalment bond said to have been exe- 
outed by Nazir Ahmad in their favour on 
16th January 1934. Nazir Ahmad resisted 
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the suit mainly on the ground that the 
bond was without consideration. At the 
trial, it transpired that the bond in Buit 
was executed in lieu of another bond 
whioh had been jointly executed on 9th 
January 1931, by Nazir Ahmad and one 
Ham Din, the second husband of Nazir 
Ahmad’s mother. That bond too had 
been executed in lieu of a previous bond 
dated 17th March 1930, by Nazir Ahmad 
and Ilam Din. The consideration of that 
bond was a previous bond executed on 30th 
July 1926, by Nazir Ahmad’s mother Mt. 
Kaki as a guardian of Nazir Ahmad, minor, 
and her seoond husband Ilam Din, the 
consideration of the bond being some old 
debts owed by Nazir Ahmad’s father, Lai 
Din, to Jiwan Das and his brother in 
relation to whioh a balanoe was said to 
have been struok by Lai Din on 23rd 
August 1923. Holding that Nazir Ahmad 
was a minor in 1930, when he along with 
Ilam Din executed the first bond in favour 
of Jiwan Das and his brother and that 
consequently the bond was void qua him 
and so were his subsequent ratifications 
thereof, the trial Court dismissed the suit. 
On appeal, the Senior Subordinate Judge, 
while agreeing with the finding of the trial 
Court as to the original bond executed by 
Nazir Ahmad being void, deoreed the suit 
on the ground that his execution of the 
last bond dated 16th January 1934 was 
for consideration, having been exeouted in 
lieu of a bond that was valid qua Ilam Din. 
It is against this deoision that the present 
petition has been lodged by Nazir Ahmad. 

Counsel for the petitioner relies on 16 
Lah 646, 1 where a Full Bench of this 
Court has held that a oontraot entered 
into by a minor being null and void, its 
subsequent ratification by the minor on 
attaining the age of majority oannot form 
a valid oontraot on whioh a suit can 
be maintained. The consideration whioh 
passed under the earlier oontraot oannot 
be imported into the oontraot into whioh 
the minor entered on attaining majority. 
The learned Judges have also observed 
that S. 25 (2), Oontraot Aot, has no appli- 
cation to a oontraot of this kind. In my 
view, in the absence of any oiroumstanoes 
distinguishing the present oase from the 
one before the Full Benoh, there can be 
no question but that the present petition 
must suooeed. 

1. Govlnd Ram v. Plran Ditta, AIR 1985 Lah 
661=158 I 0 248=16 Lah 546=87 P L R 
690 (F B). 


The only point of distinction that has 
been urged by the respondent’s counsel is 
that in the bond of 1931, Ilam Din was a 
joint executant with Nazir Ahmad and 
that it was on acoount of the inducement 
made by Nazir Ahmad that Jiwan Das 
and his brother gave up their claim against 
Ilam Din and contented themselves with 
a bond from Nazir Ahmad alone. There 
is however not a shred of evidence on the 
record in support of this allegation. This 
point does not appear to have been raised 
even before the Court below. The state- 
ment of Jiwan Das himself before the 
trial Court is inconsistent with the posi- 
tion now taken up on his behalf. The only 
thing he stated there was that he gave 
up his claim against Ilam Din as Nazir 
Ahmad assented to executing a bond on 
his own aooount. This in my view is 
quite different from saying that Nazir 
Ahmad had induced Jiwan Das and his 
brother to abstain from proceeding against 
Ilam Din. This ground therefore fails 
leaving the present oase dearly within the 
purview of the Full Benoh judgment 
alluded to above. 

Counsel for the petitioner has further 
urged that, inasmuoh as no personal loan 
had been raised by Nazir Ahmad, it was 
not open to the Senior Sub- Judge to have 
passed a personal decree against him. At 
the most a decree could be passed against 
the estate of the deceased in his hands. 
He has relied in this connexion on A I B 
1934 Cal 178* and 51 All 983. 8 Counsel 
for the respondent concedes that the law 
is as stated by the petitioner’s counsel. In 
any oiroumstanoes therefore, no personal 
decree could be passed against Nazir 
Ahmad. In view however of my finding 
on the first point that the bond was with- 
out consideration, and that the subsequent 
ratifications of Nazir Ahmad could not 
validate a oontraot whioh was void ab 
initio, I allow this petition, set aside the 
order of the Senior Subordinate Judge and 
dismiss the plaintiffs’ suit. In view of the 
fact however that Nazir Ahmad's father 
did owe something to Jiwan Das and his 
brother whioh is now lost, I leave the 
parties to bear their own oosts throughout. 

v.b.b./a.l. Application allowed • 

_ 

2. Abani BUaa v. Kantl Ohandra, AIR 1934 

Oal 178=148 I O 1035=88 OWN 258. 

,8. Aaa Bam v. Karam Singh, AIR 1929 All 

686=119 I O 109=61 All 983=1929 A L J 

901. 
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Skemp J. 

Bur Singh — Defendant — Appellant. 

y. 

Santa Singh and others , Plaintiff s and 
another, Defendant — Respondents. 

Seoond Appeal No. 1156 of 1936, Deoided 
<on 15th March 1937, from decree of Dist. 
Judge, Lyallpur, D/- 20bh June 1936. 

❖ Civil P.C. (1908,) O. 41, R. 27 (l)(b)— Te.t 
laid down in Cl. (b) ia one relating to state of 
mind of Appellate Court and not external 
etandard. 

The test laid down in Clause (b) of O. 41, R. 27, 
▼U. 'if the Appellate Court requires any docu- 
ment to be produoed or any witness to be exa- 
mined to enable it to pronounce judgment’ is one 
relating to the state of mind of the Appellate 
Court and not an external standard. In other 
words, the tost is not, whether any tribunal 
would be unable to pronounce any judgment with- 
out the production of the additional evidence in 
question, but, whether the mind of the appellate 
Judge is in suoh a condition on the evidence on 
•record that he requires any dooument to bo pro- 
duoed or any witness to be examined to enable 
him to pronounoe judgment. The objeot is to 
enable the appellate Judge to satisfy his own 
mind, when he entertains a doubt; the test pro- 
posed is therefore not an external one, viz. 
whether some other mind or an average mind 
would require additional evidenoe to be produoed 
<m order to pronounce some judgment or other ; 
AIR 1916 Mad 616 and 36 Mad 477. Rel. on. 

[P 162 0 1] 

J. N. Aggarwal and Amar Singh — 

for Appellant. 

Anant Ram Khoela for Respondents. 

Judgment. This seoond appeal has 
arisen from an alienation effeofced by a 
childless proprietor, Wadhawa Singh adop- 
ted son of Jowand Singh, who had mort- 
gaged his property for Ra. 3900. The 
Senior Sub. Judge of Sheikhupura found that 
the transfer was not for consideration and 
lagal necessity. In faot he said that the 
debb appeared to be bogus; but he dis- 
missed the suit of the collaterals on the 
ground that the land was not proved to be 
ancestral. In the circumstances he direoted 
the parties to bear their own costs. On 
•PP«al, the learned Disfcriob Judge, with. 
* ny *P pli t 0ftfci011 being made by the 

JLjj 1 ® 0 ’ # dlr .°. oted the special qanungo to 
produce further exoerpfcs from the revenue 

fnn° r ^ d8 fK ft l fce i r u 00 . n8iderafcion of whioh he 

ound that the land was anoestral. He 

° n f n Th d fchab V 10 mor te&ge was bind. 

R fl Tfinn re 7°" 8ionQr , a fc <> the extent of 
Ka. 1500 and dooreed accordingly. He 

.■ * Affirmed on Letters Patent AddaaI 

«on «nd Dio Mohammad JJ PP ‘ by 4dd1 ' 

1988 L/21 & 22 


direoted the parties to bear their own costs 
throughout ‘ as the alienee has taken a 
good deal of advantage of the alienor." 
The alienee Bur Singh has appealed 
through Mr. Jagan Nath Aggarwal. The 
main point is that the learned Distriot 
Judge should not have taken additional 
evidenoe. There are grounds for attacking 
the finding as to consideration and neces- 
sity, but they were given up. Mr. J. N. 
Aggarwal relied upon the wording of O. 41 
R. 27, Civil P. C. whioh runs : 

27 (1). The parties to an appeal shall not be 
entitled to produoe additional evidence, whether 
oral or documentary, in the Appellate Court. But 
if : (a) the Court from whose deoree the appeal is 
preferred has refused to admit evidence whioh 
ought to have been admitted, or (b) the Appellate 
Court requires any dooument to be produced or 
any witness to bo examined to enable it to pro- 
nounoe judgment, or for an/ other substantial 
oause, the Appellate Court may allow such evi- 
dence or dooument to bo produoed, or witness to 
be examined. 

(2) Wherever additional evidence is allowed to 
be produced by an Appellate Court, the Court 
shall record the reason for its admission. 

Admittedly (a) has no application, bub 
Mr. Jagan Nath urged fchab the learned 
District Judge did nob comply with the 
express provisions of O. 41, R. 27 (1) (b). 

In disoussing the issue as to the anoes. 
tral character of the land, the fcrial Judge 
had said : 

The plaintiffs have entirely failed beoauso one 
serious omission has been committed by them . 

that the land in the line of Jiwan Singh has not 
been traced .... 

The appeal was first heard by the Dis. 
tnot Judge on 4th May 1936. He discussed 
the excerpts and said: "From these entries 
one could not oome fco any finding whether ' 
all this land was anoestral or not"; and 
after considering fche history of the land 
and certain rulings afc length he said: 


In * ie " of * he cautious attitude prescribed by 
these later rulings, I will certainly give the par- 
ties an opportunity to bring up before me the 
extent of holdings by all the descendants of Sahib 
Singh in the year 1856, so that we might be able 
to see ho w far those holdings in this entire villace 
were oonformablo to ancestral shares. 


Accordingly, at fche next hearing on 
20th May 1936 he gave a brief order fco 
fche special qanungo fco prepare a Bfcafce- 
manfc showing the respective areas owned 
by the three sons of Koer Singh in 1856 
and by the descendants of Sahib Singh. 
On 10fch June 1936 having considered 
these new excerpts he came fco fche conclu. 
eion fchafc fche land was ancestral, and he 
concluded the oase afc a further bearing on 
20th May by a finding as fco oonsidera. 
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tion and necessity. Mr. J. N. Aggarwal 

relies on 10 Pat 654, 1 AIR 1935 Rang 21 a 

and 37 I C 1008. 3 In the first case at 

page 668 their Lordships of the Privy 

Counoil discussing R. 27 (1) (b) said : 

It is only where the Appellate Court “requires** 
it (i. e. finds it needful) that additional evidenoe 
can be admitted. It may be required to enable 
the Court to pronounce judgment, or for any 
other substantial oause, but in either oase it must 
be the Court that requires it. This iB the plain 
grammatical reading of the sub-clause. The legiti- 
mate occasion for the exercise of this discretion is 
not whenever before the appeal is heard a party 
applies to adduce fresh evidence, but 'when on 
examining the evidence as it stands, some inhe- 
rent lacuna or defeot beoomes apparent*. 

They said that the provisions of R. 27 

are dearly not intended to allow a litigant who 
has been unsuccessful in the lower Court to patoh 
up the weak parts of his oase and fill up omis- 
sions in the Court of Appeal. 

In this case however it was not the 
Court that called for the evidence but a 
party whioh before the hearing of the 
appeal wished to produoe it. Similar opi- 
nions in similar oiroumstances were given 
in A I R 1935 Rang 2l. 2 37 I C 1008 3 is 
a Division Benoh judgment of the Patna 
High Court upholding the aotion of the 
Distriot Judge who had refused to admit a 
dooument tendered in appeal. In the pre- 
sent case, it is the Court that itself called 
for the evidence. In 38 Mad 414, 4 where 
the Appellate Court had admitted addi- 
tional documents on appeal, a Division 
Benoh of the Madras High Court said of 
Rule 27 : 

Considering the clause apart from the decided 
oases, it appears to me that the test laid down in 
01. (b) “if the Appellate Court requires any doou- 
ment to be produoed or any witness to be exa- 
mined to enable it to pronounce judgment’*, Is one 
relating to the state of mind of the Appellate 
Court and not an external standard. In other 
words, the test is not, whether any tribunal 
would be unable to pronounoe any judgment 
without the production of the additional evidence 
In question, but, whether the mind of the appel- 
late Judge is In suoh a condition on the evidence 
on reoord that he requires any dooument to be 
produoed or any witness to be examined to enable 
him to pronounce judgment. The objeot appears 
to me to be to enable the appellate Judge to 
satisfy his own mind when he entertains a doubt; 
the test proposed is therefore not an external one, 
viz. whether some other mind or an average mind 
would require additional evidenoe to be produoed 

in order to pronounce some judgment or other. 

__ ___ 

s 

1. Parsotim Thakur v. Lai Mohar, AIR 1981 
p 0 148=182 I 0 721=68 I A 264 = 10 Pat 
664 (P 0). 

2. U Kya v. U Nyo, AIR 1996 Fang 21. 

8. Kalika Dutt Mandar v. Tulsi Mandar, AIR 
1918 Pat 263=37 I C 1008=1 Pat L J 436. 

4. Ambuja Ammal v. Appadurai Mudall, AIR 
1916 Mad 816=80 I O 402=38 Mad 414. 


To much the same effect is a previous 
Division Benoh judgment of the Madras 
High Court, 36 Mad 477; 6 indeed, one of 
the learned Judges was oommon to both 
Benohes. Mr. J. N. Aggarwal did not con- 
test this subjective test, but he said thab 
the learned Distriot Judge had not reoorded 
reasons for the admission of the addi- 
tional evidenoe, as required by R. 27 (2)- 
It is true that the Distriot Judge did not 
use the words “I admit this evidenoe for 
the following reasons”; but the whole 
trend of his order of 4th May is that he 
could not come to a satisfactory judgment 
without further evidenoe. I think that 
there was Buffioient compliance therefore 
with R. 27 (2). The oiroumstances are- 
unusual. The parties are illiterate peas- 
ants; and do not accurately know the* 
early history of the land they have inhe- 
rited. In order to help them in ascer- 
taining the truth in suoh oases, Government 
has appointed a revenue expert — the 
speoial qanungo or speoial patwari — to 
traoe out the history of the land in dis- 
pute. If the history supplied in the excerpt 
is incomplete, and the District Judge doee 
not feel that he oan come to a satisfactory 
judgment, I do not think it is wrong for 
him to obtain further information from the 
old revenue reoords through the speoial 
qanungo. There is no question of fabrica- 
tion of evidence ; it is simply a oase of 
search of old reoords by a Government 
expert. At the time the order was given 
to the speoial qanungo nobody knew what 
would be the result of his research and the 
opposite party made no objection. I there- 
fore think that the Distriot Judge waa 
within the legitimate limits of judioial dis- 
cretion in his aotion. 

Mr. Anant Ram Khosla for the respon- 
dents also sought to justify the finding of 
the Distriot Judge by an admission of 
Wadhawa Singh made in the year 1904- 
Wadhawa Singh had shortly before been^ 
adopted by Jowand Singh and one Jiwan 
Singh brought a suit for possession of 
Jowand Singh's land after his death on the- 
ground that he had no right to adopt. 
Para. 1 of the plaint set forth the brief 
history of the land, and para. 2 said : 

Out of the lands aforesaid in tbe ancestral* 
ownership of Jowand Singh and tbe plaintiffs th& 
owners have divided Borne of the lands and kept 
some of them joint. 

6. Andlppa Pillai v. Mnthu Komara Thevan^ 
(1918) 86 Mad 477=14 I O 140. 
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These two paragraphs were admitted by 
Wadhawa SiDgh in his statement. The 
trial Judge did not think that this admis- 
sion amounted to anything and I am inclin- 
ed to agree. The Distriofc Judge held that 
it lent support to his finding. I exclude 
the admission on the ground that it was 
not tendered in evidence or exhibited. It 
was also not specifically put to Wadhawa 
Singh who however said : “I had appeared 
in that previous suit, and I do not know if 
I put in the written statement ”. The trial 
Judge has remarked that the witness was 
trying to suppress the facts. Although the 
documents are 30 years old and do not 
require formal proof, they ought to have 
been formally tendered and exhibited. 
Mr. J. N. Aggarwal began to argue that 
the documentary evidence did not prove 
that the land was ancestral ; but in this 
oase the documents relied on are not docu- 
ments of title, and I think the finding is 
one of faot. The Distriot Judge went into 
the matter at considerable length. The 
result is therefore that this appeal is dis- 
missed but in the circumstances, like the 
lower Courts, I direct that the parties bear 
their own ooBfcs throughout. 

[This judgment was affirmed by Addison 

and Din Mohammad JJ. on Letters Patent 
Appeal.] 

T.m./d.s. Appeal dismissed. 
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Dalip Singh and Skemp JJ. 

Madan Lal - Plaintiff - Appellant. 

v. 

Diwan Chand and others — Defendants 

to a . . T „ ^ Bespondents. 

on lfith A PP i , 342 ° f 1986 ' Deoide * 

RnK T ^ Apn l 1937t ,rom deoree Senior 
BubJudge, Rawalpindi, D/. 18th May 

L«w— Family arrangement — Mother 

of deceIIed-^He kin8 - 8i * 1 °* £ ro P ert y ai.ter 
Com«. i Reversioner. challenging gift 

fb." p b , ri‘ e ^„n w .r *• ■ - "u,., 

Compromu“i r ;,; e h d “ r ' IV • , Pr ° pe, j* ~ 

ter’, .on were . whan , J !,ter * nd «'•* 

SubaequentU Act j° 8nized . ? 8 heir * “ 

beir. nearer than r * co ^«2ing them a. 

•on .a.,w.i5: c v. u u‘ e :r n u r Suit b * 

Compromise held bona fidS 

mentand prudent act * i y ! arrangc - 

therefore binding on her . 0 P n °* ‘ §t * r #nd 

* aeide or challenge a gift by the 


limited owner. Whether suoh arrangement can 
be binding on each reversioner depends on the 
oiroumstances of eaoh oase l A I R 1936 All 607 
[F B), Dissent. [p jgg q jj 

A Hindu died leaving behind him his sister, 
mother and two oousinB who were the then re- 

fJ he mofcher 8'Bed the property to the 
s ster and thereupon the two ooueins brought a 
suit for declaration challenging the gift. In that 
suit, a compromise was arrived at between the 

rever8l oners, the mother and sister whereby 
each got one-third share in the property. This 

o law of In heritaL (Amend! 

thuRoot ' 1 i° f * 929 came into force. The sister 
t the pr °P erfc y left b y fa er brother 

to iV ?:„ Wh r h0 r U,d DOt have be en entitled 

ni at fche Aot oame into force, the 

hells a n5 d fh th0 i ? 8 ! er ’ 8 Bon were ^oognized as 

sefa^d^hoX^r: th6 “ br ° Ught a 6uit 

heDs^of S? j nasmu , ch aa a11 the possible near 
?,!?!■ °, f fc ^ e deceased were parties to the rover- 

bona K an t i the ,°,° mpron3ifle wa9 enterod into 
mnkh«? d a 7 ' th i? pIaintiff ’ 8 mother and grand- 
mother, and further that as it was really an aot 

to iSu 0Q part 01 the P lainlifl 's mother 6 
to enter into suoh compromise at a time when nr» 

makC rn P L a f e L‘ ha ‘ an Aot ^T b : b P z:° d 

making the plaintiff a nearer heir than the suinp 

atanfw>R >ner m th® compromise under suoh oiroum- 
atances could well be described as a family aett“- 

Ti n YwToT/n , bindlng on ‘ h ? p,alntla : 

u 27, Rel. on. [p 166 c 2 ] 

D. R. Sawhney and S. N. Bali — 

. ,, for Appellant. 

Aohhru Ram and Indar Dev — 

for Respondents. 

Dalip Singh J. - The pedigree table 
neoeseary for the facts of this ease is at 
p. M of the paper book and is as follows : 

dasa mal 


I 


I 


Piara Mal=Mt. Jamna Devi 

Deft. 3. 


Parma Nand 


i 

I 


Mt. Janki Devi 
Deft. 4. 

Madan Lal 
Plaintiff. 


I 


Nathu Ram 


Diwan Ohand 
Deft. 1. 


Raunaq Shah 
Deft, 2. 


Piara Mal died somewhere about 1907 
the exact date not being known. Hia son 
Nathu Ram died in 1911. In 1917 Mt 
Jamna DeW made a gift in favour of her 
daughter Mt. Janki Devi. Diwan Ohand 
and Baunaq Shah, then the nearest and 
eo far as appears from the record, the 
only reversioners of Nathu Bam, brought 
the usual declaratory suit challenging the 
gift made by Mt. Jamna Devi. A oom. 
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promise was arrived at in that suit, by 
whioh one- third of certain shops included 
in the gift was to belong in full ownership 
to Diwan Chand and Raunaq Shah.: one- 
third was to go in full ownership to Mt: 
Janki Devi and one-third was left with 
Mt. Jamna Devi with the condition that 
after Mt. Jamna Devi’s death, the one- 
third share would go to Diwan Chand and 
Raunaq Shah. Mt. Jamna Devi was de- 
clared owner of the whole of a certain 
haveli. She already owned one. half of 
this haveli in her own right and the re- 
sult was that she got the whole haveli as 
full owner. After her death presumably 
the haveli would desoend to her heir Mt. 
Janki Devi. This happened in 1925. In 
1933 Mt. Jamna Devi, Diwan Chand, Rau- 
naq Shah and Mt. Janki Devi and one 
Kishan Chand, defendant 6, sold a shop, 
whioh was the joint property of Kishan 
Chand and Piara Mai originally, in favour 
of defendant 5, Ram Ditta Mai, and divided 
the sale proceeds among themselves ac- 
cording to the shares in the compromise 
referred to above. The present plaintiff, 
the son of Mt. Janki Devi, brought a de- 
claratory suit in whioh he asked for two 
declarations : (l) that the compromise re- 
ferred to above should not affect his rever- 
sionary rights after the death of Mt. 
Jamna Devi and Mt. Janki Devi and (2) 
that the sale of the shop should similarly 
not afifeot his reversionary rights. He con- 
tended that both the compromise and the 
sale were made without consideration and 
necessity, that Nathu Ram had suffered 
from oertain incurable diseases whioh de- 
barred him from inheritance and that he 
having become an heir by the Hindu Law 
of Inheritance (Amendment) Aot 2 of 
1929, his rights were unaffeoted by either 
the compromise or the sale. Mt. Jamna 
Devi and Mt. Janki Devi admitted the 
claim. The suit was resisted by Diwan 
Chand and Raunaq Shah and the vendee 
Ram Ditta Mai. The other party to the 
sale had no objection to the plaintiff’s 
claim. Various issues were framed whioh 
do not now concern us, but the relevant 
issues were : 

(1) Whether Nathu Ram Buffered from suoh a 
disease as to ezolude him from inheritance ? (2) 
What was the effeot of Aot 2 of 1929 on the com- 
promise and the deoree whioh was passed in that 
suit in acoordanoe with the compromise ? 

There was no evidenoe on the question 
of Nathu Ram’s exclusion from inherit- 
ance and the learned trial Court deoided 
that Nathu Ram was not proved to 


Chand (Dalip Singh /.) 

have been excluded from inheriting. On 
the question of the effeot of Aot 2 of 
1929 on the compromise, the trial Court 
held that the plaintiff was competent to 
sue by reason of Aot 2 of 1929, but he 
was bound by the compromise deed and 
hence his suit failed and was dismissed. 
The plaintiff has come in appeal and the 
only points argued before us are as fol- 
lows : Firstly it is contended that by 
reason of Aot 2 of 1929 the plaintiff was 
competent to maintain the suit and the 
trial Court was wrong in holding that he 
was bound by the compromise ; Secondly 
it was contended that in any event, the 
sale was not proved to be for necessity 
and therefore the second declaration 
prayed for should have been granted. The 
seoond point oan be disposed of on the 
short ground that no issue was framed on 
the question of necessity and evidently the 
parties relied simply on the question whe- 
ther the compromise was binding or not 
upon the plaintiff. It was therefore un- 
necessary to go into the question whether 
there was any necessity for the sale and 
if not, what the effeot of the sale would be. 

The only point to be deoided in the case 
is whether the plaintiff is or is not bound 
by the compromise entered into between 
the reversioners and his mother and 
grandmother. The learned counsel for 
the appellant has relied on A I R 1936 All 
507, 1 a Full Benoh decision, in whioh it 
was held that the plaintiff was competent 
to sue in that case by reason of Aot 2 of 
1929 and that where in a declaratory suit 
a widow and oertain reversioners had com- 
promised the oase by division of the 
property among themselves, suoh a com- 
promise could not possibly be regarded as 
a family settlement and therefore was 
not binding on other reversioners. The 
faots in A I R 1936 All 507 1 were that 
two co-widows of a deceased Hindu had 
made a oertain gift to a oertain person 
alleged to be a sister’s son of the deceased 
Hindu. The faot that he was the sister’s 
son was challenged and a declaratory suit 
was brought to set aside the gift. This 
declaratory suit was compromised and the 
reversioners, who brought the suit, and 
the widows, without any reference, it 
appears, to the donee, compromised the 
suit between themselves by dividing the 
property in oertain sh ares. With the 

1. Rajpall Kunwar v. Surja Ral, AIR 1936 All 
607=163 I 0 766=1936 A Ei J 669 = 68 All 
1041 (FB). 
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greatest respeot to the ruling, and the 
learned Judges who decided it, I am unable 
to aocept the proposition broadly laid 
down that no family arrangement oan be 
arrived at binding on the reversioner in a 
suit which is only declaratory, to set aside 
or challenge a certain gift. Much depends 
'on the oiroumstances of eaoh oase. In the 
Full Eench Allahabad case 1 it was clear 
that the only persons profiting by the 
compromise were the donors and the 
reversioners. In the present oase the posi- 
tion was somewhat different. Mt. Jamna 
Devi when making the gift could only do 
so on two grounds : either she olaimed to 
be full owner of the property, or she oould 
olaim that Mt. Janki Devi, her daughter, 
was the next heir and therefore the rever- 
sioners could have no locus standi to con- 
test the gift to the next heir. Now, it is 
dear that in the Punjab, before Aot 2 of 
1929 oame into force, a sister oould not be 
a nearer heir than the present rever- 
sioners if she was an heir at all. A sister’s 
son was not an heir at all. Mt. Janki 
Devi oould only be an heir nearer than 
the present reversioners if the contention 
advanced in the present oase, namely that 
Nathu Bam was incapable of inheritance, 
was oorreot. The position therefore was 
that all the then possible near heirs were 
concerned in the suit. 

The question as to whether Nathu Bam 


was or was not capable of inheritan 
made the rights of the parties possib 
doubtful to eaoh side. It appears aooor 
ing to the compromise deed itself th 
the brotherhood intervened and the pa 
ties entered into the compromise, tl 
result of whioh was that the rove 
s loners got immediately one-third of tl 
ehops in dispute, the donee Mt. Janki De 
got one-third of the shops, and the remaii 
ing one-third remained with Mt. Jamr 
Devi with subsequent descent to tl 
reversioners and Mt. Jamna Devi got ha 
oi a baveli as full owner with subsequei 
desoent presumably to Mt. Janki Devi ; i 

w< ? rdB ' aB between the widow ar 
her danehter, about half the estate was le 

riven tnTh ab °. nt haU the 68tata w ' 

give!) to the revereionerB. At that time tl 
position appears to have been that the: 

Mai PO08ibl0 ° ear h0irs ol Pi *> 

Into' Mf d ^ 00m P ro “ iea been enter. 

^ . Ja “, Da Davl wonld have held 
life-estate only and after her death tl 

Pertv 8 n°Hf r N m ^ h n baVe g0t the entire P ri 

Party, or if Nathu Bam was proved to ha\ 


been incapable of inheritance, Mt. Janki 
Devi would have got the whole property. 
I am unable to see why a compromise 
entered into at that time, whioh was 
obviously bona fide and whose bona fides 
had not been challenged by all the then 
probable heirs, should not be considered 
binding on the present plaintiff who is 
the son of Mt. Janki Devi. It cannot be 
considered that his grandmother and his 
mother were trying to defraud the present 
plaintiff of his rights. It appears that in 
the sale whioh led to the present suit the 
father of the present plaintiff was an 
attesting witness of the sale deed. It is 
thus dear that nobody considered that the 
plaintiff had in any way been defrauded or 
wronged by the compromise entered into 
by his mother and grandmother. On the 
oontrary it was an aot of prudence on 
their part, for, it seoured a half. share of 
the property to Mt. Janki Devi originally 
with subsequent desoent to the plaintiff 
himself. Nobody at that time oould have 
contemplated that Aot 2 of 1929 would 
make the plaintiff a nearer heir than the 
collaterals. There is nothing to show that 
there were any other collaterals of Piara 
Mai at all, but if there were any suoh, the 
reference in the compromise to the brother- 
hood would tend to show that those rever- 
sioners had also joined in arranging this 
compromise. In these oiroumstances, it 
appears to me that suoh a compromise 
might well be described as a family settle- 
ment or arrangement and as suoh binding 
on the reversioners. 

In 50 I C 812 2 where the facts were 
that a oertain widow had divided her pro- 
perty among her daughters and her then 
living grandsons, one of the daughters 
having subsequently brought a suit to suc- 
ceed to her sisters’ property setting aside 
the compromise, their Lordships of the 
Privy Council held that she having entered 
into the compromise and benefited thereby, 
was estopped from contesting the compro- 
mise. Their Lordships left open the question 
as to whether the grandsons were bound 
or not; but their Lordships spoke of the 
compromise as a family arrangement to 
whioh favour has always been shown by 
the Courts. If their Lordships had been 
of opinion that suoh a compromise oould 
never be oalled a family arrangement at 
all, they would not have expressed them- 

2. Hardel v. Bhagwan Bingh, AIR 1919 P 0 27 
=50 I 0 812 (P 0). 
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selves as they did in that oase. It is true 
that this point was not before their Lord- 
ships. of the Privy Couooil, but the faot 
remains that their Lordships did not regard 
it as impossible that suoh a compromise 
should be called a family arrangement. 
I would therefore hold, in agreement with 
the trial Court, that the present plaintiff 
is bound by the said compromise; and it is 
conceded that if he is so bound, the suit 
must fail. I would therefore dismiss the 
appeal with costs. The order of the trial 
Court on oosts in that Court stands. 


A. I. R 


Skemp J. — I agree. 

a.l./r.k. Appeal dismissed. 
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Tek Chand and Abdul Rashid JJ. 

Mohammad Nawaz and another — 
Judgment. debtors — Appellants. 


Kaura Ram 


v. 


— Decree. holder — 

a , Respondent. 

Second Appeal No. 205 of 1936, Deoided 
on 18th May 1937, from order of Dist. 
Judge, Mianwali, D/- 13th November 1935. 

(a) Punjab Law# Act (4 of 1872), S. 5— 
Person asserting that he is ruled by custom 

Burden lies on him to prove that he is so 

governed -There is no presumption in favour 
Of custom. 

In all oaaee under the (Punjab Laws) Aot It lies 
upon the person asserting that he is ruled in 
regard to a particular matter by oustom, to prove 

IrOftJu 80 g0VQrned ’ and not by personal law, 

fa Sf hflr , t0 prove what the P&rtioular oustom 
I?* ^berc is no presumption oreated by S. 6 of 
i 0 Aot in favour of oustom; on the oontrary, it 
is only when the oustom la established that it is 
to be the rule of deoision ; 110 P B 1906 (P B) 

and AIR 1917 P C 181, Foil. [P 167 0 1] 

(b) Custom (Punjab)— Alienation — Ances- 
tral property -Sanda J«ts and agriculturists 
of Mianwali District — Male proprietor has 
unrestricted powers of alienation. 

Among Banda Jata and the agriculturists of 
Mianwali District, generally, a male proprietor 
has unrestricted power of alienation in respect of 

ancestral P r <>Perty and suoh property oan be 

attached and temporarily alienated for realization 
OX his unsecured debts after his death. 

[P 166 0 2; P 167 0 2] 

Abdul Karim — for Appellants. 

J. G. Sethi for Respondent . 

ou T ? k n Chand Sarwar, a Sanda Jat of 
Chah SandanwaJa, Dakhli Harnoli, Tahsil 
and District Mianwali, had money dealings 
with Kaura Ram. After Sarwar’s death, 
Kaura Ram brought a suit against Moham- 
mad Nawaz and Mohammad Zaman, 
sons of Sarwar (defendants. appellants), 


for recovery of the amount due to him by 
their father. In this suit a decree was 
passed for the sum olaimed against the 
appellants, realizable from the estate of 
Sarwar in their hands. In execution of 
the decree the deoree.holder attached the 
land in dispute and applied for its tempor- 
ary alienation for a period not exceeding 
20 years. The appellants objected that the 
land was ancestral and was not liable to 
attachment and temporary alienation in 
execution of a decree for an unsecured 
debt of their father obtained after his 
death. The deoree.holder replied that the 
land was not ancestral, and that among 
Sanda Jats, and the agriculturists of 
Mianwali Distriot generally, a male pro- 
prietor had unrestricted power of aliena- 
tion in respect of ancestral property and 
that suoh property could be attaohed and 
temporarily alienated for realization of 
his unsecured debts after his death. 

The Subordinate Judge found the land 
to be ancestral, but held that among the 
agricultural tribes of Mianwali Distriot, a 
male proprietor could alienate ancestral 
land without necessity, uncontrolled by 
his reversioners, and that after his death 
suoh land was liable in the hands of his 
legal representatives for payment of his 
unsecured debts. On appeal by the judg- 
ment, debtors, the learned Distriot Judge, 
after further inquiry, held that the powers 
of alienation possessed by a proprietor in 
the Mianwali Distriot, though extensive, 
were not unrestricted, but that it had 
been proved that in this Distriot, or at 
least in the tribe to which the judgment- 
debtors belonged, ancestral property is 
considered to be that of the last male- 
holder and the judgment-debtors are his 
legal representatives so that suoh property 
in the hands of the latter is liable to 
attachment in execution of a deoree for 
an unsecured debt obtained against the 
deoeased’s estate. He accordingly dis- 
missed the judgment-debtors’ appeal, bub 
left the parties to bear their own costs. 

On an application by the judgment-debtors, 
the learned Judge granted a certificate 
under S. 41 (3), Punjab Courts Aot, for a 
second appeal to this Court on the ques- 
tion of oustom involved. 

Before disoussing the evidenoe on the 
record bearing on this question, the learned 
oounsel for the appellants asked us to 
raise certain initial presumptions as to 
the inalienability of ancestral agricul- 
tural land in the Punjab, and from these 
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presumptions to infer by a prooess of 
inductive reasoning the existenoe of oer. 
tain customs. This is a line of argument 
which we cannot aooept. We do not 
think in a matter like this, we oan start 
with any presumption in favour of the 
existence of any particular custom. As 
•laid down by their Lordships of the 
Privy Counoil in 45 Cal 450 1 at p. 459, 
approving the diotum of Bobertson J. in 
110 P R 1906 2 at page 410, 

In all oases under the (Punjab Laws) Aot It lies 
upon the person asserting that he is ruled in 
regard to a particular matter by custom, to prove 
that he is so governed, and not by personal law, 
and further to prove what the particular oustom 
is. There is no presumption oreated (by 8. 6 of 
the Aot) in favour of oustom; on the contrary it 
is only when the oustom is established that it is 
to bo the rule of deol&lon. The Legislature did not 
show itself enamoured of custom rather tnan law, 
nor does it show any tendency to extend the 
principle of oustom to any mattor to whioh a rule 
of custom is not clearly proved to apply. It is 
not the spirit of Customary law, nor any theory of 
oustom, or deductions from other customs, whioh 
is to be a rale of decision, but only, “any oustom 
applicable to the parties oonoerned whioh is not 
• • . and it therefore appears to mo dear that 
when either party to a suit sets up oustom as a 
rule of deolsion, it lies upon him to prove the 
custom whioh he seeks to apply; if he fails to do 
eo, Cl (b) of 8. 6, Laws Aot, applies, and the rule of 
deolsion must be the personal law of the parties 
eubjeot to the other provisions of the clause. It is 
not sufficient to show that in regard to oertain 
other matters the parties are governed by oustom. 

Sarwar, deceased, was a Mahomedan, 
and admittedly his personal law was Maho. 
ooedan law. It lay therefore on those 
who asserted that in any particular matter 
be was governed by custom, to prove the 
existenoe of the alleged oustom. This they 
could do by entries in the Riwaj-i-am to 
whioh a presumption of correctness at- 
taches or by proof of instances of the exer- 
cise of the oustom in the tribe. No copy 
of the Riwaj-i-am has been placed on the 
record ; and the 'Customary Law of Mian- 
wali District", published in 1908, does not 
contain any entry to the effeot that in 
♦k i tr Ji !\ or among a g ri °ulfcaral tribes of 

has f t / 0Berally ' a mala Proprietor 

baa raatnoted power of alienation in res- 

pact of ancestral property. Nor does the 

Customary La w 0 f the Mianwali District 

Hah Ii 8 tv 6 °f fi0a V . Wi , th thB <J QB8fc lo° of the 
liability of ancestral property for payment 

of unsecured debts of a male proprietor in 

'!• Abdul Hussein Khan v Rihi r* 

a IB 19 7 P 0 181=48 i 0 8^6=45 1 Aid 
=46 Cal 460 = 13 8 L R 104 (P C) 

r p°i h ol S,D8h - < 19O0 > HO P R 
1906—81 PLK 1907=69 P W R 1907 (F B). 


his life time, or after his death. The pre- 
sumption arising from the correctness of 
entries in the Riwaj.i-am is therefore not 
available to the appellants in this case, 
and the matter must be deoided on the 
evidence produoed by the parties. The 
extraots from the revenue papers whioh 
have been plaoed on the record, show that 
in the village of Harnoli to whioh Sarwar, 
deoeased belonged, there have been no less 
than 252 sales and 14fil other alienations 
of agricultural land from 1907 to 1927 
and that not a single one of these aliena- 
tions had been challenged by the sons or 
other reversioners of the alienor. We also 
find that Sanda Jats living in this village 
had effeoted 209 sales and 29 mortgages 
from 1878 to 1923; but during this long 
period none of them was assailed by the 
reversioners. 

The absence of any entry in the Riwaj- 
i-am restricting the power of alienation 
and the fact that male proprietors of this 
and other tribes living in this village have 
so extensively exeroised their power of 
alienation from 1878 up to the present day 
without oontrol or ohallenge by the rever- 
sioners, dearly indicates that the propria- 
tors in this village enjoy unrestricted right 
of alienation. In addition to this, as has 
been pointed out by the learned District 
Judge, there is on the record proof of 
seven instances in whioh ancestral property 
has been attached and alienated in execu- 
tion of money- decrees, or otherwise alien- 
ated for satisfaction of unsecured debts of 
male proprietors, and there is not a single 
instance cited on behalf of the appellants 
to show that any suoh alienation or attach- 
ment was challenged by the reversioners. 
Further, there is the significant faot. that 
every one of the witnesses produoed by 
the judgment. debtors admitted that he 
had alienated his ancestral land, without 
objection by his reversioners, and as found 
by the learned Distriot Judge none of 
these alienations was effeoted for valid 
necessity. The learned counsel for the 
appellants contended that in oertain other 
matters this tribe is governed by oustom 
but as ruled by their Lordships of the 
Privy Gounoil in the ease cited above, this 
oiroumstanoe by itself is not sufficient to 
prove that the tribe is governed by oustom 
m this particular matter also. We are of 
opinion that the decision of the learned 
Distriot Judge overruling the appellants) 
objection is correct. The appeal fails and 
is dismissed. Having regard to all the 
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oiroumstances we leave the parties to bear 
their own costs throughout. 

p.r./d.s. Appeal dismissed. 
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First Appeal No. 105 of 1936, Deoided 
on 21st May 1937, from deoree of Senior 
Sub.Judge, Rawalpindi D/- 9bh Deoember 
1935. 

(a) Insurance — Fire — Policy is document 
complete in itself — Warranty in policy that 
no hazardous goods are to be stored — Assur- 
ed cannot plead that he can store one per 
cent, of hazardous goods because other com- 
panies allow it. 

The oontraot between the insured and the com- 
pany is the polioy. The polioy is a dooument 
oomplete in itself. [p 169 0 2] 

Where therefore in a fire ineuranoe polioy there 
is a warranty by the assured that no hazardous 
goods will be stored, he cannot plead that he oan 
store one per oent. of hazardous goods beoause 
under the terms on which the insurance oompany 
generally does business or aooording to warran- 
ties in force at other times or allowed by other 
companies one per cent, might have been allowed. 

[P 169 0 2] 

(b) Insurance — Fire insurance — Warranty 
by assured not to store any hazardous goods 
— Breach — Building destroyed by fire — 
Claim of assured must fail. 

Where under a fire insurance polioy there Is a 
warranty by the assured that no hazardous goods 
will be stored by the assured In the premises, the 
assured if be oommits breach of the warranty and 
If the building is destroyed by fire, will not be 
entitled to any olaim against the company. 

CP 172 G 2] 

(c) Insurance — Fire insurance — Company 
by merely taking possession of salvage and 
keeping it for month is not estopped from 
contesting claim of insured. 

When in a fire insurance polioy there is no 
olause relating to salvage, the mere faot that the 
insurance oompany takes the salvage and keeps it 
for about a month does not operate as an estoppel 
against its pleading that the insured oannot make 
a olaim under the polioy : (1922) 2 A C 641, Dis- 
ting. [p 171 0 2; P 172 0 1] 

J. N. Aggarwal and S. N. Bali — 
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S. 0. Isaac and R. B. Sawhney — 
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Skemp J. This appeal has been lodged 
against a judgment of the Senior Subordi- 
nate Judge, Rawalpindi, dismissing a olaim 
brought on a polioy of fire ineuranoe. The 


A. I. El 

plaintiff Sheikh Abdul Majid of Abdul Majid 
and Sons of Majid's house, Murree and 
Rawalpindi, was insured with the defendant* 
Company, the Motor Union Insurance Com- 
pany of Caloutta. He was insured with 
them in respect both of his Rawalpindi and 
Murree premises. On 12th April 1933 hie 
premises and stock as a general retail 
merchant at Murree were largely destroy- 
ed by fire. The Company refused to pay 
the amount claimed on the grounds of 
misdescription of the premises and breach 
of a warranty not to store hazardous goods. 
The plaintiff then on 1st August 193& 
brought the present suit for Rs. 48,000. 
His building was insured under the policy 
for Rs. 20,000 and his stook for Rs. 15,00G> 
(reduced to Rs. 10,000) but the plaintiff 1 
claimed Rs. 48,000 including building 
Rs. 20,000, stock Rs. 22,684, furniture 
Rs. 1315 and other items including rent* 
and interest. The defendant Company 
resisted the olaim on a large number of 
grounds including fraudulent olaim, mis- 
description of building and breach of 
warranty. The learned Senior Subordi- 
nate Judge framed no less than 25 issues, 
and after a trial whioh was unusually 
expeditious considering the complexity of 
the case disposed of them in a clear and 
exhaustive judgment. He found most of 
the issues for the plaintiff but dismissed 
the suit on a finding that the plaintiff had 
stored on the premises hazardous goods in 
breaoh of his warranty. 

The plaintiff has appealed and the first 
point for determination is, what are the 
aotual terms of the warranty on the 
plaintiff’s polioy ? The original of the 
plaintiff’s Polioy No. 5251014 with the 
defendant Company was recovered in a 
half burnt condition after the fire and ie 
marked Ex. P.l. The defendant Com- 
pany produced a duplicate, Commissioner’® 
Ex. 31. This is proved by the evidence 
of Mr. V. J. Alexander, Secretary of the 
Caloutta Branoh of the defendant Com- 
pany. It appears from his evidence 
(pp. 73, 74, 75, Vol. 4 of the printed 
books) that two carbon copies of every 
fire polioy are made, one for the Com- 
pany’s London office and one for the Gal*, 
outta office, They are typed together and 
bound in a book, the duplicate being Com- 
missioner’s Ex. 31. The warranties are 
impressed by stamps automatically. The 
warranty in question on given as Com- 
missioner’s Ex. 32 is Ex. 31 in the 
following terms : 


Abdul Majid v. Motor Union Insurance Co. (Skemp J.) Lahore I6S 


1938 

During the ourrenoy of the polloy it is hereby 
warranted : 

That no hazardous goods are stored and that no 
hazardous trade or process is carried on in the 
building described or in any building communi- 
cating therewith. 

On the half, burnt polioy Ex. P.1, the 
following words and letters can be read in 
fragmentary form : 

«... the currenoy of this .... it is hereby war- 
ranted : 

.... dous goods are stor . . . d . . . ied . . . . ng 

The learned Senior Subordinate Judge 
found : 

A comparison of the warranties on these two 
policies made it clear beyond a shadow of doubt 
that these two warranties were the eame 

and I agree. The plaintifl's case was 
that the warranty was the same as that 
stamped on his Rawalpindi polioy Ex. P.3, 
whioh is as follows : 

That no hazirdous goods be contained in the 
premises described but allowing storage of hazar- 
dous goods to the extent of 1 per cent, only of the 
total value of stock buoh quantity of hazardous 
goods not to ioolude more tbun six gallons of 
petrol or other volatile spirits. 

A oomp&rison of legible parte of the 
warranty on Ex. p.l witb this warranty 
wade it quite clear that they are not the 
eame and this was ultimately admitted by 
Mr. J. N. Aggarwal for the appellant. 
Agree ng with the Subordinate Judge, 

I would fand that the terms of the warranty 
are ae stamped on Ex. P.31, the material 
part l, pmg that no hazardous goods are 
stored The plaintifl's pleadings about 

theSint 8 : "" '° Und in para ‘ J3 ° f 

whl ‘ e re PudiatlDg the plaintifl's claim the 
defendant, based their repudiation on mUde”or!p 

“ or " g8 ot hazardous good. 

Tut! the s f den ‘ eB “hd whereof he 

puis the defendants to proof .... 

and»t?' d 7 goodB WBro stored ,n ‘he premise. 

oon.twi h» 0d8 r r ° etorcd oould no ‘ “ Ed did not 

the rat. 1 ,“ 9 goodB oauelpg an y ehange in 

ra,B premium applloable. In any case 

a“ 8 tho.« ( W ?'. r “ n « 5 ' f ‘ ppllcabl » ‘° retail p, 0 . 
mises as those of plaintiff ' B hazardous of the valuo 

Of 1 per cent, of total stock Were exempt ! . 

nara. 6 fh r D > antB dealt with f hese pleas in 
paras. 16 (lv) and 17 (b) of fcheir written 

tion^at^no^h r a * ^ denie8 fch eallega- 

it tt tCTto ^ ara - 17 (b) alleges that 

thin 10° r ol la°o|^ooU * T6 ™ i6bB ? ok le6B 

dozen tins of paint and/ot 8 ’ D °! leflB khan Bix 

“r 

(6) W„ the plalntlfl entltWto “t/.T G °^ 8: 

.cod. the extent o. 1 per £?£& tiZlZ 


of stock ? (6) Was the plaintiff entitled to 6tore 
6 per cent, hazardous goods in tins, bottles, or car- 
tridges according to the terms of the warranty 
attaohed to the retail premises ? («) Did the plain- 
tiff store any hazardous goods, and if so, what wae 

the percentage of hazardous goods to the total 
stock ? 

On these issues he found: (5) that 
according to the terms of the warranty on 
the polioy ‘ the plaintiff was not entitled 
to store hazardous goods to the extent of 
even one per cent, of the total value of the- 
stock on account of the warranty being the 
essence of the contract ’. On Issue (6J he 
found that>ccordiDg to the warranty, the 
plaintiff was entitled to store goods of 
which the detail is mentioned in the copy 
of the rule Ex. P.46 provided their value 
did not exceed in all 6 per oent. of the total 
value of the stook. On Issue (8) he found 
that the plaintiff had in stook at the time 
of the fire ten rolls of coir matting, three 
dozen ooir doormats and three or four 
dozen tins of paints, the total value cf 
which was approximately Re. 263-10 0, 
more than 1 per oent. of the stook insured. 

Mr. Ieaao for the respondent Company- 
urged that the findings were inconsistent 
and apparently this is so ; though perhaps 
the oubordinate Judge gave a finding on 
every issue whioh he had framed for the 
Bake of completeness. It is clear that in 
face of the warranty that no hazardous 
goods are stored, the plaintiff oould not be 
allowed to plead that he might keep 1 per 
cent, of hazardous goods or under certain 
conditions 5 per oent. The polioy is a doou- 
ment complete in itself. As Mr. Maitland 
said The contraot between the insured and 
the Company is the policy It is irrele- 
vant that under the terms on whioh 

it Ul fa . re ln8uran °0 companies gener. 
ally do business or according to other rates 

of premium or aooording to warranties in 

foroe at other times or allowed by other 

companies 1 per cent, might have beau 
allowed. 

The plaintiff relied on Ex. P.46, a manus. 
onpt extraot from Ex. P-162. Ex. P.162 

?° d rPf* P * 153 are mofu8sil tariffs of 

Ft P a °£ fcta Fire 1 1 “ 8 ° ranoe Association, 
fif* H*i- 3 18 marked Private and Con. 
fidential and these tariffs must have 
come into the hands of the plaintiff by 
backdoor methods They were used for 
cross-examination of witnesses and at the 

very end of the case placed on the reoord 
by oonBent of both parties. It is pointed 
out to us that neither of these tariff® 
apply to the polioy in suit whioh wa& 
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entered into with effect from 13th June 
1931 and renewed from 13th June 1932. 
Ex. P-152 expired in the year 1925 and 
Ex. P-153 began in October 1932. Mr. Isaac 
for the respondent company stated that 
he had with him the tariff relating to the 
date on whioh the policy was entered into 
and offered to produce it; bub it appears 
to us that the whole discussion is irrele- 
vant and that the matter is concluded by 
the terms of the warranty ‘that no hazar- 
dous goods are stored’. The findings on 
Issues 6 and 8 are irrelevant. It was also 
argued that coir matting was not ‘stored’ 
but was in use on the floor of the shop. 
This point was not pleaded or pub in issue 
nor referred to in the judgment of the Sub- 
ordinate Judge, although Mr. Bali says 
that it was raised in final arguments. The 
argument really depends on expressions 
used by Mr. Warrington, who took over 
the salvage on behalf of the defendant 
Company, and Kahan Chand, a clerk of 
Lloyds Bank. Mr. Warrington said ; 

The ooir matting rolls were spread throughout 
the debris and from the position of these rolls it 
was evident that they were situate on the floor at 
the shop at the time of the fire, as the masonry 
had fallen on the top of these rolls. (Vol. 2, p. 54). 

Kahan Chand said, "the coir matting 
was not lying in a heap but scattered 
inside the shop” (Vol. 2, p. 22). I do not 
think weight oan be attached to Buoh 
expressions, used when the point was not 
in issue or before the minds of the witnes. 
sea. Mr. Isaac drew our attention to the 
faot that several of the witnesses spoke of 
rolls of ooir matting, and relied on this as 
showing that the matting was nob spread; 
but in most instances the word "rolls” or 
any equivalent is nob found on the verna- 
cular reoord. Kahan Chand however said, 
according to both reoords, that he saw 
two rolls one day and eight rolls the next. 
Mainly because the point was not pleaded, 
I think it is without foroe. 

The next question that would appear to 
arise is, what are hazardous goods ? I do 
not think however that it arises in this 
oase. The pleadiogs of both parties and 
the issues have been quoted and it will be 
seen that the plaintiff did not say clearly 
that ooir matting, ooir mats and oil paints 
were not hazardous goods or that he did 
not know that they were hazardous goods. 
The plaintiff put in no replication and his 
counsel’s opening statement was merely a 
repetition or summary of what had been 
pleaded. This is particularly important 
because in their letter Ex. P. 62, dated the 


13th May 1933, the defendant Company 
had rejeoted the claim on the ground inter 
alia of breaoh of warranty. They said : 

Requisite warranty appears on the polioy, i. e. 
that no hazardous goods are stored .... Whereas 
we find that there were hazardous goods suoh as 
ooir matting, ooir mats, oil paiDts eto., in the 
premises at the outbreak of the fire’. 

If the plaintiff had not known that 
these goods were hazardous, one would 
have expeoted him to say so in the plaint 
and before it. If he had been able to plead 
that no doubt he had coir matting, etc., 
but that he had never been told and did 
not know that these things were hazardous 
goods, this oase might have been on a very 
different footing. One would expeob the 
Company when insisting on warranty that 
hazardous goods should not be stored to 
specify the hazardous goods and this is 
done generally or at any rate frequently; 
for instance, the plaintiff’s father Moham- 
mad Din produced his polioy with a list of 
hazardous goods attaohed and Macgil- 
livray, Law of Insurance, page 884, refers 
to three oases on the construction of the 
words “hazardous goods”, (two from the 
United States and one from Canada) in 
whioh artioles denominated “hazardous" 
were annexed to the polioy. The point does 
nob arise in this oase beoause the plaintiff 
did not plead it specifically although he 
knew that it was a specific ground of the 
Company’s refusal to pay his claim. This 
consideration is re-enforced by some others. 
The plaintiff produoed Ex. P-46, a list of 
hazardous goods. His father produced 
Ex. P. W. 10/5, a list of hazardous goods 
attaohed to his polioy by another oompany. 
His witness Inayat Ullah stated : 

I read out the list of hazardous goods to the 
plaintiff and asked him whether he stored any of 
these goods .... I told the plaintiff that accord- 
ing to the rules of the Insurance Company he 
oould store one per cent, of the hazardous goods in 
aooordance with the rates quoted by me. The 
plaintiff told me that he did not deal in hazardous 
goods. 

I doubt very much whether this evi- 
dence is true, and if it is, what Inayat 
Ullah told the plaintiff is unavailing in 
face of the terms of the warranty. I men- 
tion it only as tending to show that the 
plaintiff knew what hazardous goods were. 
Thus we now oome to the question whe- 
ther the plaintiff had in his shop hazar. 
dous goods at the time of the fire. As 
already noted, the learned Subordinate 
Judge found that he had ten rolls of ooir 
matting, three dozen ooir doormats, three 
dozen tins of paints valued approximately 
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Bo. 263-10.0. The plaintiff admitted in his 
evidenoe that he had in his shop one roll 
of ooir matting, three dozen doormats and 
less than six dozen of paint tins valued 
about Be. 30. The plaintiff gave evidenoe 
that the value of the coir matting and the 
doormats was Rs. 48-1-0 and this was 
substantiated by the invoioe Ex. P-91 
produced by the vendor. 

The defendants’ case is founded on the 
salvage reports. They appointed Mr. War- 
rington, Manager of Messrs. Cox and 
Kings Ltd., Murree, to represent their 
interest, and he prepared a number of 
reports which were signed by Abdul Majid 
and himself (Vol. 2, p. 43). The most 
important of these reports is Ex. D-26 
dated 16th April 1933, the correctness of 
whioh the plaintiff admitted in oross-exa- 
mination with the exception of two details 
whioh do not affect this point (Vol. 2, P. 7). 
Ex. D.26 says : 

Two folia of ooir matting have today been stored 
id too same godown as used for remainder of 
today a salvage and that salvaged yesterday 
(approximate total eight rolls) has been stored out- 
side the said godown. 


That is why the Subordinate Judge 
found that there were ten rolls of ooii 
matting. He did not believe the evidenoe 
of the plaintiff that some of it came from 
his father’s shop adjacent and was mixed 
up with the salvage of his own shop. The 
plaintiff’s evidenoe consists of his father 
Mohammad Din, Rattan Singh and 8ule. 
man; the defendants produoed Kahan 
Chand but Mohammad Dio said : “l had 
two rolls of ooir matting and three bundles 
of doormats.” The doormats are irrele- 
vant, because the plaintiff’s own statement 
proved that he had three dozen doormats 
and not more are asserted. If Mohammad 
Din a evidence be accepted, it still leaves 
the plaintiff with eight rolls of ooir matting 
to be accounted for. I am inclined to 
agree with the learned Subordinate Judge 

l°u ' ea8 ° na whioh he gave and notice 

T^ ftt v Kah ^ n .? haDd ’ Head Clerk of ^07^8 
_^“ k ’ flald fchafc he had seen two rolls of 

mafcfei^\ k L ng ° D ! aDd eighfc rolls of ooir 
matting the next day when the goods were 

sorted He added that the plaintiff gave 

ooir d ‘ d DOfc Bay that tha 

di , d not belong to him. He 

a etatem« th f at thfl 8alva S® was sorted, 
a statement was prepared every evening! 

But even if two rolls be deducted it still 
!® aye . a tha P lamtlff with eight rolls of ooir 

Snho^?' . T t 68 ? r0 " 8 Wer6 valQe ' 1 b y the 
Subordinate Judge at Rs. 20-14-0 per roll 


and the valuation has not been objeoted 
to. Three bundles of ooir mats valued at 
Rs. 30 are admitted and as the plaintiff 
himself admitted less than six dozen of 
paint tins it seems unduly to favour him 
to hold that there were only three dozen. 
Taking the figure at five dozen tins, the 
total value of the goods by this calculation 
would amount approximately to Rupees 

223-3-0 whioh oannot be called entirely 
negligible. 


It may be noted in passing that although 
the plaintiff s oase is that only liquid paint 
was hazardous goods, there is nothing on 
the record to show how muoh of this paint 
was dry or how muoh liquid. The ques- 
tion of kerosine oil was also raised, two or 
three bottles being found in the salvage, 
but it was dropped by the Company because 
it was found that the kerosine oil was 
introduced the evening before the fire. A 
British Offioer deposed that he wanted to 
try a lamp and the plaintiff sent a servant 
for oil. The Company did not press this 
point and indeed the important part of 
their argument is that ten (or at the very 
least eight) rolls of ooir matting were 
found among the salvage of the plaintiff’s 
shop. It was also argued that the defeu. 
dant Company took possession of the 
salvage, and that this operated as an 
estoppel against tbeir pleading that the 
plaintiff could nob make a claim under the 
policy. This question formed the subject 
.°[ l88 ° e 14 / fche Subordinate Judge found 
that the defendants took possession of the 
salvage but that this had no effect on the 
suit. After hearing arguments we are nob 
prepared to find otherwise ou the facts ; 
Mr. Alexander, Secretary of the defendant 
Company himself wrote, in disolaiming 

1 QQO lfcy !. n J 0fcfc0r Ex * P " 62 dafc e<* 13th May 
: We are advising our assessors to 

make over to you all salvage in their 
possession immediately”. 


But how does the mere faot that the 
assessors took the salvage and kept it for 
about a month operate as an estoppel ? 
The plaintiff-appellant’s learned oounsel 
wa 8 quite unable to explain this on prinoi- 

a 0 A c f;i rell0d on a P a99a 6e in (1922) 2 
C 511 at p. 516. That proceeded on the 
construction of Cl. 12. relating to salvage 
in the polioy in question; whereas in policy 
x ~ ^‘ L there 19 do corresponding olause 


1. Yorkshire Insurance 
A O 641=91 L J 
T L R 846. 


Oo. v. Oraine. (1922) 2 
P O 226=66 S J 703=38 
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about salvage. The facts were also differ- 
ent : in that case the Insurance Company 
had taken possession of the assured’s pre- 
mises, his machinery and plant (which 
were not insured) and bis stock of motor 
oars and remained in possession despite 
the protests of the assured for four months. 
Here the Company took possession only of 
the salvage stock which was of little or 
no value and for one month. There is no 
force in this point. The plaintiff’s main case 
however is that he was covered against 
additional risks oaused by the storage of 
these goods. This case falls under two 
main heads : (l) that he had aotually 
received cover notes and (2) that he was 
covered by reason of certain correspon- 
dence between himself and Messrs. Laurels, 
Lahore Agents of the defendant Company. 
The plaintiff mainly relies on (l) a post card 
marked Ex. P. W. 18/2 dated 23rd March 
1933, (2) a letter Ex. P-118 dated 25th 
Maroh 1933, and (3) a post card Ex. P-119 
dated 7th April 1933. (After disoussing 
evidence his Lordship came to the conclu- 
sion that oover notes were not received 
and correspondence was not sent and then 
proceeded further.) In final arguments, 
for the first time Mr. Bali contended that 
leaving everything else, the plaintiff wae 
covered by reason of the aotion taken by 
the defendant Company on the admitted 
part of the post card Ex. P. W. 18-2. This 
was not pleaded. In my opinion it is not 
covered by any of the Issues Nos. 5, 8 or 
13, it is not referred to in the judgment 
and it was not even raised in opening 
arguments. 

The admitted part of the post card was 
communicated to the defendant Company 
by Laurels by letter Ex. P. W. 18/3, dated 
27th Maroh 1933 in reply to which the 
Company issued a letter, the original of 
whioh iB Ex. P. W. 18/16 and the copy 
supplied to the plaintiff is Ex. P-49, dated 
30th Maroh 1933. This letter repeats the 
information reoeived, asks for the exact 
amount of oover as soon as possible in 
order that the requisite endorsement may 
issue and says that in the meantime we 
are holding the risk covered”. After the fire 
in a letter Ex. P.56, dated 19th April 
1933, the defendant Company said that in 
the latter portion of the letter (Ex. P. W. 
18/2) 

yon requested ue to hold you oovered for a week 
when the shop would open and you oould supply 
us with full details. In reply we agreed to hold 
you oovered for the period mentioned in your 


letter but no farther particulars have been re- 
ceived up to date and as the fire oooarred nearly 
three weeks afterwards 

the Company disclaimed liability except 
for amounts for which endorsements had 
issued. This letter strikes me as a bit of 
sharp praotice. It is not really what the 
plaintiff wrote but I do not think that the 
plaintiff can be held covered by reason of 
the admitted part of his post card dated 
23rd March and of the defendant Compa- 
pany’s oommunioation to Laurels not only 
because the point was no part of the 
plaintiff’s original case but because this 
reply was never communicated to the 
plaintiff and was simply a communication 
from the defendant Company to their own 
agents. This point therefore also fails. The 
result of all this is that the appeal fails 
and must be dismissed with costs. It is 
unnecessary to consider the issues as to 
misdesoription of the property, fraudulent 
olaim, and some other minor points and 
these issues were not argued before us. In 
his judgment the Senior Subordinate Judge 
direoted the parties to bear their own 
oosts because “the plaintiff had suffered 
heavy loss and the suit fails on a 
technical plea”. The defendant-respondent 
in oross- objections applied for costs in the 
trial Court. They also applied for special 
costs of the appeal whioh was argued be- 
fore us on 12 days. 

On consideration I would not interfere 
with the discretion of the trial Judge as to 
the ooBts, although it would appear that 
the plaintiff has fabricated some evidenoe 
to support his case. At the same time he 
did suffer a heavy loss by the fire after 
being insured with the defendant Company 
for some years and it has not been sug- 
gested that the fire was anything bub 
accidental or that the loss was not severe. 
His case has failed beoause he stored 
hazardous goods. The nature of the hazar- 
dous goods forbidden was never communi- 
cated to him by the Company and it has 
not been shown that they contributed in 
any way to the fire. Indeed as eight or 
ten rolls of coir matting were recovered 
they oould not have been burnt. I would 
therefore leave the order of the Senior 
Subordinate Judge as it stands. The appel- 
lant must pay the oosts of this appeal 
beoause we have substantially agreed with 
the Senior Subordinate Judge and when 
we have differed it has been to the disad. 
vantage of the plaintiff but I see no reason 
to grant more than the ordinary oosts of 
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this appeal. There will be no order as to 
the oostB of the oross-objeotion. 

Dalip Singh J— I agree. 
d.s./r.k. Appeal dismissed. 
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Tek Chand and Abdul Rashid JJ. 

William Butler Yeats, ( through E. M . 
Chambers) — Plaintiff — Appellant. 

v. 

Prof. Erie Dickinson and others — 
Defendants — Respondents. 

First Appeal No. 420 of 1936, Deoided 
on 19th May 1937, from decree of Addl. 
Dist. Judge, Lahore, D/- 18th July 1936. 

(a) Contract — Construction — Author agree* 
ing to grant to publishers sole and exclusive 
license to print, publish and sell his work — 
Author reserving to him copyright of such 
volume and also other rights — Agreement 
held amounted to only publishing agreement 
and not assignment of copyright. 

The author agreed to grant the publishers the 
solo and exclusive license to print, publish and Bell 
his works in book form in the English language 
(n certain parts of the world but reserved the 
entire copyright of the volume as his property and 
also reserved to himself all other rights except 
those mentioned in the agreement : 

that the agreement merely amounted to a 
publishing agreement and could not be regarded 

an ~ a88, « nment of oopy right : (1907) 1 Ch D 
651, Rel. on; (1929) A C 151, Disting. 

(P 176 0 1] 

(b) Copyright Act (1911, 1 & 2 Geo. V, Ch.46) 
as. 6 and • Scope Remedies given by Ss. 6 
and 7 are not alternative-Yet owner of copy- 
right getting damages under S. 6 is not gene- 
rally entitled to anything as damages under 

7. 

Though the remedies given by 8. 6, Copyright 
Aot, are not alternative to those given by 8. 7 
yet whon an owner of a copyright right obtains 
damages under 8. 6, it often happens that he can 

Sfl n v 0t wu g ,u ' thor ln rQ8 P®°fc of damages 
under 8. 7. Where the amount of damages award- 

nnMUK 0r 8' 6 °° v ? ra prloo for permission to 

S?*u\ a ‘ he " ork in question, the author is not 

oqo n* 0 images also under 8. 7 : 52 T L R 
WO, Rel. on. [p 1?6 Q a] 

Iahar Das Khanna — for Appellant. 

Blshan Nath and H. 8. Ray — for 
Respondents Nos. 2, 3 and 1. 

Abdul Rashid J.— In the year 1933 a 

book entitled A Recession of English 
Poetry was published by Messrs. Uttar 
Chand Kapur and Sons, Lahore. This book 
contains a large number of poems by 
jarious authors from the earliest times 
opto the present day. Mr. Erio Diokinson, 
Kemor Professor of English Government 


College, Lahore, is the author of this com- 
pilation of English poetry. The book 
contains two poems by Mr. William Butler 
Yeats, the plaintiff in this oase, entitled 
'Adam’s Curse’ and 'The Stolen Child’. 
On 23rd August 1934 a letter was ad- 
dressed by the Aoting Manager of Messrs. 
Macmillan and Co. Ltd. to Messrs. Uttar 
Chand Kapur and Sons enquiring as to 
who had given them permission for in- 
cluding Mr. Yeats' poems Adam’s Curse’ 
and 'The Stolen Child’ in the book entitled 
A Recession of English Poetry’ by Diokin- 
son. In the concluding sentenoe of this 
letter, it was mentioned by Messrs. Mac- 
millan and Co. Ltd. that they had the 
copyright of these poems. The suit, which 
has given rise to the present appeal was 
instituted by Mr. Yeats on 19th July 1935. 
Messrs. Maomillan and Co. Ltd. did not 
join Mr. Yeats in instituting the suit. Mr. 
Diokinson author of A Recession of English 
Poetry’ was defendant 1 and Guran Ditta 
Kapur and Uttar Chand Kapur were also 
made defendants on the ground that the 
former was the printer and the latter the 
publisher of the work in question. It was 
alleged in the plaint that the plaintiff was 
a well-known poet and was the author of 
numerous poems in the English language 
and that two of his poems entitled 'The 
Stolen Child’ and 'Adam’s Curse’ had first 
been published in 1889 and 1904 respec- 
tively. It was further stated that Messrs. 
Maomillan and Co. Ltd. had the exclusive 
right to print all poetioal works written 
by the plaintiff, that Messrs. Maomillan 
and Co. Ltd. had published a book entitled 
The Collected Poems of W. B. Yeats”, and 
that the defendants had infringed the 
copyright of the plaintiff by including two 
of his peoms in the book entitled ‘A Reces- 
sion of English Poetry’. 

The defendants pleaded inter alia, that 
the plaintiff had no loous standi to sue as 
he had assigned the copyright in his poems 
to Messrs. Maomillan and Co. Ltd. by an 
agreement dated 15th March 1933. It 
was farther pleaded that oopyright does 
not exist in individual poems, that the 
defendants had not infringed any copy, 
right belonging to the plaintiff and that the 
plaintiff was not entitled to any damages. 
On the pleadings of the parties, the trial 
/IVt 7 u am , 0c } following issues ; 

viiil 5 ft 6 pl m nkl ? enUtIed t0 briQ 8 suit in 

n lailifc f tw 0I ?i Ie \ fcQP and allegation in the 

9 flcm 18 entitled to print and 

publish solely the poems of the plaintiff? (2) la 

thero no oopyright in individual poems ? (3) To 
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what damages, if any, is the plaintiff entitled ? 

(4) Is plaintiff entitled to the injunction sought ? 

(5) Whether the defendants have not infringed 
the copyright of the poems “Stolen Child” and 
“Adam’s CurBe” ? 

On Issue 1 it was held by the trial Court 
that the plaintiff had a loous standi to 
bring the present suit, as the agreement 
dated 15th Maroh 1933 waB a publishing 
agreement only and not an assignment of 
copyright. It was also held that copyright 
exists in individual poems and that the 
defendants had infringed the copyright of 
the plaintiff by including the poems ‘’The 
Stolen Child” and "Adam’s Curse” in their 
book entitled "A Recession of English 
Poetry”. The trial Court also found that 
Mr. Dickinson, defendant 1, had inoluded 
the two poems of Mr. Yeats in his book 
owing to a bona fide mistake as he was 
under the impression that he had obtained 
permission from Messrs. Macmillan & Co. 
Ltd. for the inclusion of these poems in his 
book. On these findings, the trial Court 
awarded the plaintiff a deoree in the 
following terms : (a) For an injunction 

restraining the defendants from infringing 
the plaintiff’s copyright in the two poems 
“The Stolen Child” and “Adam’s Curse”; 
(b) for an injunction restraining the defen- 
dants from printing, producing or publish- 
ing these two poems; (o) for Rs. 25 to be 
paid as damages by the defendants; and 
(d) for an order that the defendants shall 
extract from the copies of their work at 
present unsold these two poems and make 
them over to the plaintiff along with 
printed proof sheets, pages or other papers 
designed te be or prepared as parts of any 
work in connexion with the publication of 
these two poems. The plaintiff was also 
granted proportionate oosts. 

Against the deoision of the trial Court, 
the plaintiff has preferred an appeal to this 
Court praying that the damages granted 
by the trial Court may be enhanced and 
that the deoree may be modified so as to 
include damages for conversion under 8. 7 
of the Act in addition to the penalties 
leviable under 8. 6. The defendants have 
filed oross- objections under O. 41, R. 22, 
Civil P. 0., praying inter alia that the suit 
of the plaintiff may be dismissed as he had 
no loous standi to sue. The first question 
for consideration in this oase is whether 
the agreement dated 15th Maroh 1933, 
between the plaintiff and Messrs. Mao. 
millan & Co. Ltd. amounts to an assign, 
ment of oopyright in favour of the latter. 


A. I. R. 

The relevant provisions of this agreement 
may be reproduced in extenso : 

1. That the author (W. B. Yeats) shall grant 
the publishers the sole and exolusive lioense to 
print, publish and sell in book form in the English 
language in the United Kingdom of Great Britain, 
its Colonies and dependencies and in Ireland a 
volume containing all the poetioal, nondramatio 
works written by him and at present entitled 
“Collected poems” and he shall also grant to the 
publishers a license to sell the said volume in 
book form in the English language in any other 
part of the world exoept the United States of 
Amerioa. 

2. That the published prloe of the said volume 

shall be fixed by the publishers at or about ten 
shillings and six pence (10-6d.) net and they shall 
pay to the author a royalty of twenty per cent, 
of the published prioe on all copies of the said 
volume which they may sell 

5. That all rights in the said volume other 
than those herein granted are reserved by the 
author 

11. That the entire oopyright of the said volume 
is to remain the property of the author and at the 
expiration of five years from the day on whioh it 
is first published in book form by the publishers 
or at the expiration of any subsequent period of 
one year thereafter this agreement may be termi- 
nated by either party on giving six months' notice 
to that efleot. 

It was contended by the learned counsel 
for the respondent that Cl. (l) of this agree, 
ment amounts to a complete assignment 
of the copyright in favour of Messrs. Mac- 
millan & Co. Ltd. and that Cl. (ll) whioh 
lays down that the entire oopyright of the 
said volume is to remain the property of 
the author oannot be so oonstrued as to 
out down the plain grant whioh is embodied 
in Cl. (l). It was further urged by the 
learned counsel for the respondent that if 
the agreement in question amounts to an 
assignment of the oopyright in favour of 
Messrs. Macmillan & Co. Ltd. the mere use 
of the word “license” and “lioensee” in 
the agreement oannot alter the legal effeot 
of the various terms of this doonment. 
Belianoe was placed in this connexion on a 
ruling of the House of Lords in (1929) 

A 0 151. 1 In the reported oase, the plaintiff- 
appellant Messager was the composer of 
the music in a play known as “Lea Petites 
Miohus” and two other persons were the 
authors of the play. The authors and the 
composer granted a lioense to Mr. George 
Edwards of Daly’s Theatre in London giv- 
ing him the sole and exolusive right of 
representing or performing the play in the 
United Kingdom of Great Britain and 
Ireland, Amerioa and the British Colonies 

1. Measager v. British Broadcasting Co. Ltd., 
(1929) A 0 151=98 LJKB 189=140 L T 
227=45 T L R 60. 
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and Dominions. 01. (2) of the agreement 
provided that : 

The oopyright in the mueio of the play shall 
remain the property of the said Andre Messager 
and he shall be at liberty to nee the English 
lyrioB for sale with the musio. 

The British Broadcasting Co. in pursu- 
ance of permission granted to them by the 
licensee gave a broadcast performance of 
the play at their studio in London. In an 
action brought by Messager for infringe- 
ment of copyright, it was held that the 
agreement as a whole amounted to an 
absolute assignment of the performing 
rights of the play within the prescribed 
area and was not a mere lioense, that it 
was not limited to representation on the 
stage of a theatre and that the defendants 
had therefore not infringed the oopyright 
of the plaintiff. This ruling is not applio- 
able to the facts of the present oase as by 
Cl. (2) of the agreement, the oopyright in 
the musio of the play remained the pro- 
perty of the plaintiff Messager, but so far 
as the rights of representing or performing 
the play were concerned, the agreement 
amounted to a complete assignment in 
favour of the licensee. Lord Sumner in 
his judgment indicated that Cl. (2) stated 
what rights had not been inoluded in the 
grant. In the present oase it is definitely 
laid down in the agreement, dated 15th 
Maroh 1933, that the entire oopyright of 
the said volume is to remain the property 
of the author and that all rights in the 
aaid volume other than those therein 
granted are reserved by the author. In 
these oiroumstanoes the agreement bet- 
ween Mr. Yeats and Messrs. Macmillan & 
Uo. Ltd, amounts merely to a publishing 
agreement and cannot be regarded as an 
assignment of copyright in the poems of 
Mr. Yeats. Reference may be made in 

t\ ^Vl 0 ? 130 * 1011 ^e oa80 (1907) 1 Ch 
^ fcrial L Courfc was right there- 

, that th0 had a 

loous standi to institute the present suit. 

n««f o h0 plaintiff . ha8 examined two wit- 
as thfilr n C -°“ mi !u 0n who have 8fcafced 

wonM b a P,m0D at L Sve guinea9 (5 Ga * ■) 
th* 1m! ® reasonable fee to oharge for 

Mr ° f eaoh °< Poems. 

Ian /fin r M Man8g u r 0f Me88re ' Maomil. 
r ;‘ d ' Y a8 however compelled to 

t a ° nly tw ° gnineaa had been 
eharged for the reproduction 0 f a poem of 

8 * 1 “ r ®i ud ®’ 8 Musloal Compositions hgo7\ i 

St BttT" L J ° h ES 


Mr. Yeats by the Karnatak Press, Bom. 
bay. This fee was collected by Messrs. Mac- 
millan & Co. Ltd. on behalf of Mr. Yeats, 
and therefore the amount of the fee charg- 
ed was within the personal knowledge of 
Mr. Franois. I am of the opinion that in 
the present oase also, a sum of two guineas 
would be a reasonable fee for permission to 
publish eaoh of the two poems whioh form 
the subjeot matter of the present litiga- 
tion. It was contended by the learned 
counsel for the appellant that in addition 
to damages under S. 6, Copyright Aot, the 
plaintiff should be awarded a substantial 
sum for conversion under S. 7 of the Aot. 
Reference was made in this connexion by 
the learned counsel to the oase in 52 

230,3 w ? 8 held ln fchafc °ase 

that the remedies given by Ss. 6 and 7, 

Copyright Aot, respectively, whereby 
damages oan be recovered for the infringe- 
ment of oopyright and for conversion of 
any infringing copies are cumulative and 
not alternative. It was however observed 
by their Lordships that though the 
remedies given by S. 6 are not alternative 
to those given by S. 7, it must often hap. 
pen that where an owner of oopyright 
obtains damages under the former seotion 
he can recover nothing further in respeot 
of damages under the latter. In my opi. 
mon, if a sum of four guineas be awarded 
to the plaintiff in the present oase under 
«. 6, he would not be entitled to any 
damages under S. 7, aa four guineas 
would be the price of the permission given 

by him to the defendants to publish the 
two poems. 

For the reaaona given above, I would 
aooept this appeal only in so far as to 
enhance the amount of damagee from 
Be. 25 to Ba. 56. I would diamiaa the 
oroes-objeotiona. The parties will bear 
their own coats in this Court. The order 

of the trial Court regarding ooets in that 
Court will stand. 

Tek Chand J. — I agree. 

K.B./a.l. Appeal part ly accepted . 

3. Sutherland Publishing Go. Ltd v 

Publishing Co. Ltd., (1936) 63TLR 2 ° 3 o “ 
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Young C J. and Monroe J. 

Bahadur Singh Arjan Singh 
Convict — Appellant. 

v. 

Emperor.. 

Criminal Appeal No. 534 of 1937, 
Deoided on 28fch June 1937, from order 
of Addi. Sess. Judge, Amritsar, D/. 30th 
April 1937. 

Criminal Trial — Evidence — Medical officer 
examined before trying Magistrate should be 
insisted to come before Sessions Court. 

It is likely to oauae a misoarriage of justice of 
a grave oharaoter if a medioal officer witness is 
examined in the Court of committing Magistrate 
but he is not examined before the Sessions Judge. 
Counsel for aooused should insist upon his ooming 
before the Sessions Court. [P 176 0 2] 

B. B. Puri — for Appellant. 

D. R. Sawhney — for the Crown. 

# 

Judgment. — Bahadur Singh has been 
condemned to death by the learned Addi- 
tional Sessions Judge of Amritsar for the 
murder of Chanan Singh. Tara Singh, it 
is said by the prosecution, had a row on 
the morning of 5th April 1936, with Pritu 
and Labhu, because his buffalo had tres- 
passed into their field. It is said there 
was abuse and a threat by Pritu and 
Labhu. That afternoon Tara Singh was 
in his field sowing sugaroane. Chanan 
Singh and some others came to get him to 
attend some religious ceremony of the 
Bikhs. In order that Tara Singh might 
go with them, all of them took part in the 
sugar-oane planting so that Tara could 
finish and get away. While they were 
thus engaged, it is said that Bahadur Singh 
with Pritu,' Labhu and another man 
named Chanan, came armed with dangs 
and spears, it is said, to attack Tara. 
Chanan Singh said he would protect Tara 
and when the opposite party came for- 
ward, it is said that Chanan Singh hit 
Chanan a blow with his dang on the 
shoulder. Thereupon, Bahadur Singh thrust 
his spear into the ohest of Chanan Singh, 
inflicting a very severe wound which, ac- 
cording to the doctor, Lieutenant-Colonel 
Dargan, I. M. S. went into the ohest 
between the fourth and fifth rib.oartilages 
on the right side; the covering of the 
heart was incised and there was blood in 
the sao round the heart. The diaphragm 
had been out and there was blood in the 
•right lung cavity. The left lobe of the 
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liver had been out to the extent of nearly 
three inohes and there was much blood in 
the abdominal cavity. Death was due to 
the irritation of the heart and loss of 
blood. It is said that Tara raD away 
upon this and that Chanan Singh also ran 
a distanoe of about 240 yards to the bank 
of a canal in the vioinity and there fell 
down and died. 

There were several eye-witnesses who 
bore out this story. It is to be notioed 
that if Chanan Singh was killed in the 
field of Tara Singh, that would clearly 
connote that Bahadur Singh and his party 
were the aggressors. On the other hand, 
if Chanan Singh was killed on the bank 
of the canal, it is not at all necessary that 
the aooused were the aggressors. That was 
neutral ground. It struok us that this 
was a very important point and it ap- 
peared to us that the prosecution witnes- 
ses may have made Chanan Singh run, 
after receiving this deadly wound, a dis- 
tance of 240 yards in order that the plea 
of aggression might be maintained. We 
were so impressed with the evidenoe of 
Leiutenant Colonel Dargan on the record 
that we adjourned the case and asked 
Colonel Dargan to come here to give evi- 
denoe. He has given evidenoe this morn- 
ing and the result of it is that he thinks 
it extremely unlikely that a man, who 
had received a wound of this oharaoter, 
would have moved from the plaoe where 
he was hit, and certainly unlikely that he 
ran a distance of 240 yards. It is an 
amazing thing to us that an obvious point 
of this nature was never taken in the 
lower Court at all. Of oourse, Colonel 
Dargan was examined in the committing 
Magistrate's Court and not in the Sessions 
Court ; and this is another instance where 
a misoarriage of justice of a grave oha- 
raoter might have been caused by the 
examination of the medioal officer not 
taking plaoe in the Sessions Court. In 
any event, counsel who acted for the ao- 
oused in the Sessions Court should have 
notioed this point and insisted upon Colo- 
nel Dargan coming to the Sessions Court. 

The result of Colonel Dargan's evidenoe 
to us, acting as ordinary prudent persons, 
is that there is grave doubt as to the evi- 
denoe of the eye-witnesses that Chanan 
Singh ran this distanoe after reoeiving the 
wound. We must therefore conclude that 
Chanan Singh probably was not killed in 
Tara Singh’s field but that he was either 
killed on the oanal or oarried there after 

a • 
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lie had been killed. From this point of 
view it is interesting to note that although 
the inspecting officer of police says that 
he collected blood-stained earth from Tara 
Singh's field and from the canal, no blood 
has been discovered in any of these exhi- 
bits. We do not know what has happened 
in this case. All we know is that the 
prosecution story is probably untrue as 
regards Chanan Singh running the di- 
stance he is said to have run to the canal 
bank. This means that the whole case is 
in the air and we do not know the true 
facts. Therefore we must obviously allow 
this appeal, set aside the sentence of death 
and the conviction of Bahadur Singh and 
order that he be set at liberty. 


b.d/r.k. 


Appeal allowed. 
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Tek Chand and Abdul Rashid JJ. 
Sant Lal and others — Decree-holders — 

Appellants. 

v. 

Ramaya Ram and another — Judgment, 
debtors — Respondents. 

Exn. First Appeal No. 9 of 1937, Deci- 
ded on 20th May 1937, from order of Sub- 

Judge, First Class, Jhang, D/. 5th Ootober 
i y Jo, 


(a] Arbitration - Award - Partition pr 
ceeding. - Award declaring right, of parti 
in property without giving then, po..e..i< 

Award is declaratory and poaieaaion ca 
not be given in execution proceeding*. 

i L“ pa ' u f ,on proceedings the award declared tl 
right* of the parties in the property and did n 

state that possession was to be given to tl 
parties: ° 

Held that the award was merely deolarato 
and hence possession of the properties oould n 
be given to the parties in the execution procee 

88 ‘ [P 178 0 : 

(b) Civil P. C. (1908) S. 47 (2) - Partitio 
proceeding*— Awerd declaring right, of pa 

He. without giving po«.e*.ion — Decree i 
mccordance with award - Bona fide applic, 

•ltrrnaH eMCUl,OD cUlrain « po«.e.*i on wit 

~Ca.a hlu PraS 7: r V* lreat “PP^ation a. .u 
Ca.e held wa. fit for application of S.47 (2 

th« n ri?»,F? r Vtu n P rocoedl og8 the award deolare 
a h “ A 0 ', :r Ct,e - " ith ° u ‘ Siting t h 6In p0 

theaward ^‘ 6ed ln wit 

is ssss 

that in oase possession might not o\uJL Jv 

application shonld b. treated .2 * * !“■ ' l 
B 47 fQt nivii p n ea a ®uifc und< 

(LrVtee: ’ 0n Wmenk of addition! 

Held that the question of payment of ad* 


had deoided that application for execution did not 
lie. After this had been done, the applioant 
oould have been oalled upon to make good the 
defioienoy in the oourt-fee. The oaee was a fit 
one in whioh the salutary provisions of 8. 47 (2) 
should have been applied. [p 178 Q 2] 

J. L. Kapur — for Appellants. 

Aohhru Ram and Iodar Dev — ■ 

for Respondents • 

Tek Chand J. Sant Lal and Ramaya 
Ram are two brothers, residents of 
Maghiana (Jhaog). On 29bh Ootober 1929 
Sant Lal and his eons brought a suit 
against Ramaya Ram and his son for par- 
tition of oertain properties, alleging that 
they were members of a joint Hindu family 
and that the properties in dispute were 
held by them in ooparoenary. The pro- 
perties consisted of agricultural land, 
houses, jewellery, money. deorees and out- 
standings. After some proceedings had 
been taken in the suit, it was referred to 
the sole arbitration of Rai Bahadur Nihal 
Chand. On 10th August 1930 the arbi- 
trator, with the oonsent of the parties, 
gave a preliminary award laying down 
the mode of partition and on 23rd Deoem. 
her 1930 he delivered his final award. On 
17th August 1931 the Subordinate Judge 
passed a deoree in accordance with the 
award. A few months later, Sant Lal 
applied to the revenue authorities for 
mutation of properties mentioned in list 
N attaohed to the award, alleging that in 
the award and the deoree whioh followed 
thereon he had been daolared to be the 
sole owner thereof. The Assistant Collec- 
tor held that SaDt Lai had been granted 
only one. half share in these properties 
and that he was not the owner of the 
whole as alleged by him. He accordingly 
sanctioned mutation in his favour as owner 
of one-half. Sant Lal appealed to the 
Collector, who held that the portions of 
the award and the deoree, dealing with 
the agricultural land in question, were 
obsoure and that it was not possible for 
Revenue Officers to give effect to the 
deoree as it stood. He accordingly oan 
celled the mutation and direoted that the 
revenue entries should stand as before 
until the matter had been made clear bv 
a competent Court. Sant Lal appealed to 

the Commissioner who upheld the order 
of the Collector. 

Sant Lal then applied to the Senior 
Subordinate Judge, Jbang, for exeoution of 
the deoree paeaed in aooordanoe with the 
award on 17th August 1931, praying that 
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posaeaeion of the properfciea mentioned in 
liat N be delivered to him aa Bole owner. 
In the alternative, be prayed that if the 
Court held that po88esaion could not be 
handed over in execution proceedings, the 
application might be treated as a suit 
under S. 47 (2), Civil P. 0., on payment 
of additional court. fee by him. The 
Senior Subordinate Judge held that the 
deoree was not executable as it was merely 
declaratory so far as the properties in liat 
N were concerned and therefore the appli. 
cation for execution did not lie. As to the 
alternative prayer, the learned Judge came 
to the conclusion that this was not a fit 
oaBe in which the diacretion given to him 
under S. 47 (2) should be exeroiaed. On 
the merits, he found that the plaintiff had 
not been deolared in the award to be the 
exclusive owner of the properties in list N. 
For all these reasons he dismissed the 
application. Sant Lal appeals. 

The first contention raised by his learn- 
ed counsel is that para. 8 of the final 
award which deals with the properties in 
list N, read with paraa. 7 and 12 of the 
preliminary award, dated 10th August 
1930, shows that the arbitrator had 
awarded possession of the properties in 
list N to the appellant. After examining 
the two awards and hearing counsel, I see 
no force in this contention. The award is 
merely declaratory of the rights of Sant 
Lal in the properties in queetion. It no- 
where states that possession of those pro- 
perties was to be given to him. I would 
therefore affirm the finding of the lower 
Court on this point and hold that posses- 
sion of the properties could not be given to 
'the defendant in execution proceedings. 

The second question is whether in the 
circumstances of this case, the alternative 
prayer should have been granted and the 
execution proceedings converted into a suit 
on payment of the proper oourt-fee. The 
learned Judge has given two reasons for 
not aocediDg to this prayer : (1) that the 
question of oourt-fee payable oould not be 
determined on the materials on the record, 
the appellant not having produced the 
Badar qanungo to prove the amount of 
revenue assessed on the land iD dispute, 
and (2) that the application for execution 
did not appear to have been made bona 
fide. In my opinion both these grounds 
are untenable, and in the very peouliar cir- 
cumstances of this case, the learned Judge 
should have granted the prayer. The 


question of payment of additional oourt-j 1 
fee could only arise when the Court had 
deoided that the application for execution 
did not lie. After this had been done, the 
plaintiff oould have been oalled upon to 
make good the deficiency in the oourt-fee, 
and if necessary the sadar qanungo should 
have been summoned. There is nothing 
on the reoord to indioate that the applica- 
tion for execution had not been made bona 
fide. As already stated, the deoree had 
been passed in August 1931. In May 1932 
the appellant applied to the revenue autho- 
rities for mutation of the properties in 
dispute in aooordanoe with what he alleged 
had been awarded to him by the deoree. 
The defendants themselves then objeoted 
that the Revenue Court had no jurisdiction 
to deal with the matter and that the pro- 
per remedy of the appellant was to apply 
to the Civil Court for execution of the 
deoree. The proceedings remained pending 
before the Revenue Officers for more than 
two years, and as soon as they finally 
directed him to have the matter settled in 
the Civil Court, he filed the present appli- 
cation before the Senior Subordinate Judge 
asking, in the first instance, for execution 
of the decree, and in the alternative, pray- 
ing that if that application did not lie, it 
might be treated as a suit on payment of 
appropriate court-fee. There is nothing ta 
indicate bad faith on the part of the! 
appellant in making these alternative! 
prayers. In my opinion this was a fitj 
case in whioh the salutary provisions ofl 
S. 47 (2) should have been applied. 

I would accordingly accept the appeal;, 
set aside the order of the lower Court and 
remand the oase to it with the direction 
that the execution proceedings be convert- 
ed into a Buit for possession of the pro- 
perties mentioned in list N on payment of 
appropriate oourt-fee. Having regard to 
all the oiroumstanoes, I would leave the 
parties to bear their own costs in this 
Court. Before concluding, I think it neoes- 
sary to point out that the Subordinate 
Judge having deoided against the appellant 
on both the preliminary points ought not 
to have proceeded to disouBB the oase on 
the merits and give a finding thereon. The 
Court, whioh will try the suit now, ought 
not to be influenced, one way or the other, 
by the finding of the Senior Subordinate 
Judge in the judgment under appeal. Both 
oounsel have been direoted to cause their 
olients to appear before the Senior Subor- 
dinate Judge, Jhang, on 28th June 1937,. 
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when a date for further proceedings will 
be fixed. 

Abdul Rashid J.— I agree. 

P.R./d.s. Appeal accepted. 


* 

Appellants. 
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Dalip Singh and Skemp JJ. 

Kartar Singh and others - 

Defendants - 

v. 

Mt. Bhagan , Plaintiff and others , 

Defendants — Respondents. 
Second Appeal No. 303 of 1937, Deoided 
on 22nd June 1937, from decree of Dist, 

Judge, Gujranwala, D/. 2nd Deoember 
1936. 

Re* judicata — Question of plaintiff’a title 
railed in appeal but suit dismissed entirely on 
other ground — Question of title cannot be- 
come rei judicata in subsequent suit. 

Where in appeal to the High Court in a decla- 
ratory euit, the plaintiffs title ie challenged but 
the High Court diemlaeoa the plaintifl’a suit 
entirely not going into those gtoundB because it 
aocepta another ground that the procedure of the 
lower Court is entirely wrong, the question of 
title is eub judioo and oannot act as res judioata 
in a subsequent buU : 1924 Mad 626 and AIR 
1929 Oal 449, Dialing. ; A 1 R 1922 P C 241 ■ 11 
Cal 301 ; 13 Oal 17 ; AIR 1932 Mad 207 and 
AIR 1935 Mad 70l % Rel. on. [p 180 C 1] 

J. G. Sethi — for Appellants. 

Bashir Ahmed for liespondents. 

Dalip Singh J. - One Taj Din died 
some time in 1920 and hia land, 236 kanala 
and 14 marlae in area, was mutated in 
favour of hia widow Mt. Bhagan on 29th 
Deoember 1920. Mt. Bhagan remarried 
on 25th January 1922. On 21at February 
1923 she exeouted a gift deed in favour of 
three sets of persona who constituted her 
own relations as well as her husband's rela. 
tions. She gifted the property that she 
had left with her, that is 216 kanals and 
14 marlas, to these persons in equal shares 
!° tha , ear| y Portion of the deed. In an 

thft D l Um t0 tb ® deed how8ver . she stated 

Bh ® " as only entitled to one. fourth 
59 kanar 8ba °, d . 8 u Pr ° Perty ’ that is to “bout 

ont k nf aD a fchat she had flold 20 kanala 

out of this and was therefore only gifting 
39 kanale and 3 marlas to the three sets of 

fng this ' n ;,! q , Ua t Sh , are8 - Mutation follow, 
log this gift took plaoo on 21st June 1924 

stcod th ?n e ih re laDdBd Proper ‘ y wZh then 
Stood in the name of Mt. Bhagan waa 

and 2 a Tb t0 khe d ° Dee8, ^fandants 1 
and 2, who are some of these donees, on 
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27 th January 1931, mortgaged a portion 
of the property to defendants 7 to 9. De- 
fendants 4 and 5, who are other donees, 
on 3rd February 1931 mortgaged oertain 
portions of the property to defendants 10 
and 11. After this on 9th February 1931, 
Mt. Bhagan brought a declaratory suit for 
a declaration that the gift was void alto- 
gether on various pleas. 

The trial Court held that the gift was 
good only so far as 39 kanals and 3 marlas 
of land was concerned. Be dismissed the 
suit on the ground that it was time-barred 
and that a suit for a mere declaration did 
not lie for Mt. Bhagan was not in posses- 
sion of the suit property. On appeal the 
Distriot Judge held that the suit was not 
time, barred, that a suit for a mere decla- 
ration did not lie ; he held that Mt. Bhagan 
should have been asked to amend the 
plaint into one for possession and gave her 
a decree for possession of 177 kanals and 
14 marlas on payment of court-fee pre- 
sumably converting the plaint into one for 
possession. The defendants appealed to 
the High Court and the High Court, hold- 
ing that the procedure followed by the 
learned District Judge in allowing amend- 
ment whioh had never been asked for at 
any stage and, further in not considering 
that there might be defences open in a 
possessory suit which were not open in a 
declaratory suit was wrong and that the 
learned Distriot Judge should at least have 
given the defendants a chanoe of replying 
to a possessory suit if he had allowed 
amendment, accepted the appeal and dis- 
missed the suit with ooBts throughout. 

On 10th May 1935, the present suit for 
possession of 177 kanals and 14 marlas 
was brought by Mt. Bhagan. Various 
issues were framed whioh do not conoern 
us. The trial Court held on the merits 
that the euit oould proceed, was not barred 
by time, there was no res judioata, the 
defendants 7 to 11 were not shown to be 
transferees in good faith and without 
notice, and that the gift was valid only to 
the extent of 39 kanals and 3 marlas and 
therefore decreed the suit. On appeal the 
learned Distriot Judge held that the deci- 
sion of the learned Distriot Judge in the 
declaratory suit to whioh reference has 

a i r ??. y T?, een made ' had held ^at the gift 

fl ? 0 h t gan , waB valid onl y to fcbe ex - 

tent of 39 kanals and 3 marlas. Aooording 
to him, this was a finding of faot and oould 
not be disputed by the High Court. Bely. 
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log on two rulings AIR 1924 Mad 626 1 
and I R 1930 (Cal.) 243 2 he held that the 
finding was res judioata and therefore dis- 
missed the appeal. Defendants 7 to 11 
have appealed against this deoision urging 
that the rulings oited do not support the 
inference drawn by the learned District 
Judge and that there is no res judicata in 
the finding of the learned Distriot Judge. 

In A I R 1924 Mad 626 1 it was held that 
the deoision qua oerfcain rights of the 
plaintiff was res judicata but the deoision 
proceeded on the ground that as by reason 
of that finding costs had not been allowed 
to the defendant, the finding in plaintiff's 
favour on these rights was res judicata 
because the defendant could have appealed 
to the High Court by reason of the costs 
having been disallowed. It is unnecessary 
to go into the question whether that ruling 
was rightly or wrongly deoided but it is 
distinguishable on the simple ground that 
in this case the judgment and deoree of the 
learned Distriot Judge were not allowed to 
stand and were appealed against to the 
High Court. It was sought to be argued 
that the grounds of the deoision about the 
plaintiff’s title to the land were not ohal. 
lenged in the High Court. A reference to 
the grounds of appeal however shows that 
the title of the present plaintiff was ohal. 
lenged and the High Court whioh dis- 
missed the plaintiff’s suit throughout did 
not go into those grounds beoause it ac- 
cepted the earlier ground that the prooe. 
dure of the learned Distriot Judge was 
entirely wrong. In these oiroumstanoes I 
am unable to see how the matters whioh 
beoame sub judice by reason of the appeal 
to the High Court beoame res judicata 
when the suit of the plaintiff was entirely 
dismissed by the High Court. 

In I R 1930 (Cal) 243 a the suit was 
both for a declaration of title and for 
aotual possession by judgment. A decla- 
ration of title was given, but aotual posses, 
sion was refused on the ground of lack of 
notice. The defendant had pleaded that 
he was not a tenant but a oosharer. 
In a subsequent suit for ejeotment after 
notice, it was held that as the suit had 
not been dismissed but a declaration of 
title had been given to the plaintiff, the 
finding was res judioata on the ground of 
plaintiff’s title. The faots are dearly quite 

1. Veerasami Mudali v. Palaniyappan, A I R 
1934 Mad 826=84 I 0 799=46 MLJ 615. 

S, Murad Biswas v. Baefci Mandal, AIR 1929 
Oal 449=122 I 0 647=1 R 1980 Gad 248. 


different and have nothing to do with the 
present case. There was no deoree given 
in the present ease to the plaintiff whose 
suit was dismissed in toto. The learned 
counsel for appellants has oited the follow- 
ing rulings, 48 Cal 460, 3 II Cal 301, 4 13 
Cal 17, 6 55 Mad 493 0 and 161 I C 103. 7 
These rulings support his contention that 
the finding is not res judioata. I would 
therefore accept the appeal and remand the 
case baok to the learned Distriot Judge for 
deoision according to law. Stamp on ap. 
peal will be refunded to the appellants who 
will also have costs of this appeal. 

Skemp J— I agree. 

S O./r.K. Appeal allowed, 

8. Mldnapur Zamindari Go. Ltd. v. Naresh 
Narayan Roy, AIR 1922 P O 241=64 I O 
281=48 I A 49=48 Oal 460 (P O). 

4. Runbahadur Singh v. Lnoh Koer, (1886) 11 
Cal 801=12 I A 23=4 Bar 602 (P 0). 

6. Nundo Lai Bbuttaobarjee v. Bidhoo Mookhy 
Debee, (1R86) 13 Cal 17. 

6. Kumarappa Ohetfci v. Muthuvljaya Raghu- 

natha, AIR 1932 Mad 207=137 I O 616=66 
Mad 483=62 M L J 141 

7. Venkataohala Padayaohi v. Velayudha Pada* 

yaohi, AIR 1936 Mad 701=161 I C 103. 
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Dalip Singh and Skemp JJ. 

Labh Singh and another — Plaintiffs 

— Appellants, 
v. 

Mt. Jasso and another — Defendants — 

Respondents. 

Second Appeal No. 286 of 1937, Deoided 
on 11th June 1937, from deoree of Addl. 
Diet. Judge, Hoshiarpur, D/- 7th January 
1937. 

(a) Second Appeal— Interpretation of fact! 
found by lower Court can be dealt with in 
second appeal. 

Where the lower Court has arrived at a certain 
finding of faots, and the faots are dear but the 
dispute relates not to the facts but to Interpreta- 
tion of faots by the lower Court, it can be dealt 
with in seoond appeal. [P 181 O 1] 

(b) Custom (Punjab) — Ancestral and non* 
ancestral proportion of land not distinguish- 
able — Whole is non-ancestrah 

If a Court is unable to find what proportion of 
land is anoestral and whioh is non-anoestral the 
whole must be held to be non-anoestral : 42 P B 
1910 (P C) and 60 1 C 520 t Pel. on. [P 181 C 2] 

Amar Singh, D. N. Aggarwal for Krishan 

Swarup — for Appellants, 

Harbhajan Das and J. N. Talwar — 

for Respondents, 

Skemp J. — This appeal oonoernB the 
holding measuring 86 kanals 12 marlas of 
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Khushal Singh who died in 1934. Khnshal 
Singh who had no son made a will leaving 
this land and also a house to his daughters. 
The will was contested by the two sons of 
Khushal Singh’s first oousin who brought 
this suit for possession of the land and the 
house. The learned trial Judge found 
that the will was proved and that in 
aooordanoe with the Customary law of the 
district, if the land were ancestral, the col- 
laterals were entitled to it, if non.anoestral, 
the daughters. He found that part of the 
land was ancestral and part non. ancestral 
and decreed accordingly. Both sides ap- 
pealed to the learned District Judge who 
found that the whole of the property in 
dispute was non-anoestral. He accepted 
the appeal and dismissed the suit entirely. 
The collaterals have come here in seoond 
appeal. We overruled the preliminary 
objection that the finding of the learned 
Distriot Judge was a finding of fact on the 
ground that the faots are dear and what is 
in dispute is bis interpretation of the faots. 

It was admitted before the Distriot 
Judge that 9 khasra numbers measuring 
42 kanals 14 marlas were anoestral qua 
the plaintiffs reversioners at the time of 
the Settlement of 1911.12 but it was con. 
tended that the remainder of the land was 
non. anoestral. The Distriot Judge went 
through the fourteen numbers alleged to be 
non.anoestral and divided them into seve- 
ral categories. One he found to be un- 
traceable, two or three non- ancestral 
simplioiter and his findings about these 
numbers are not contested. He found that 
two sets of numbers in the year 1852 
belonged in part to Khushal Singh’s father 
Jaimal Singh and in part to a stranger 
named Ram Dhan. In reference to these 
areas, he held that as out of the whole it 
could not be said whioh was anoestral and 
whioh was non.anoestral, the whole must 
be presumed to be non-anoestral. He 
applied the same principle to the remain- 
ing numbers. These numbers were either 
part of shamllat whioh had gone to Jaimal 
ngh by partition between the Settle- 
ments of 1 Q 52 and 18d4 but it was 
impossible to say how muoh was on account 

of ancestral an d held by Jaimal Singh or 

on account of non.anoeatral land held by 
him Ho therefore held that these 14 num. 
bers were all non.anoestral. 

neidn,T th ? ? i8tr j 0t 1 Jud S a °»me to a later 

Sronert^ '/fT* u hat th9 whola °< 

. ty . held t0 be anoea tral and non. 
Bnoestral was exchanged by consolidation 


of holdings for other lands, and that it 
was not possible to say whioh of the 
exchanged land corresponded to the anoes- 
tral and whioh corresponded to the non- 
anoestral land and therefore he held the 
whole to be non-anoestral. The other 
findings of the learned Distriot Judge* 
about the house property and about the 
land whioh he definitely held to be non- 
ancestral have not been attaoked, what 
has been attaoked being his findings about 
consolidation and about shamilat. The 
argument is the same in both oases that if 
it oould be ascertained, as it probably 
could, how muoh anoestral and how muoh 
non.anoestral Jaimal Singh held the shami- 
lat land whioh oame to him ought to be 
divided in those proportions; and similarly 
that at the time of consolidation new 
consolidated holdings which Khushal Singh 
acquired should be regarded as ancestral 
and non.anoestral in the same proportion 
as his original holdings. In other words, 
if before consolidation he held 40 kanals 
anoestral and 60 kanals non.anoestral that 
out of his new consolidated holding 40 per 
oent. should be recorded as anoeatral and 
60 per cent, as non.anoestral. This indeed 
was the argument adopted by the learned 
trial Judge and it has undoubtedly the 
advantage of equity. But I do not myself 
see and the appellants’ counsel was unable 
to explain how this rule of proportion oan 
be brought into line with any legal prinoi. 
pie. Ever sinoe the well-known Privy 
Counoil ruling, 42 P R 1910, 1 the principle 
has been followed that if a Court is 
unable to find what proportion of land is 
anoestral and whioh is non.anoestral, the 
whole must be held to be non.anoestral. 
We were referred to a particular case, 60) 

1 C 620, where that principle was fol- 
lowed in regard to land part of whioh had 
been aoquired by the common ancestor of 
the parties and part broken up by hia 
successors. I do not see how any other 
principle oan be applied to the present 
oase, and appellants' counsel oited no 
authority in support of his argument. 

This may possibly have unfortunate 
results if it is applied to consolidation of 
holdings but all I am concerned with is 
the application of a legal principle. If 
the result is unfortunate, it is either for 
the revenue authorities t o lay down that 

1. Attar Bingh v. Tbakar 8ingh, (1910) 42 P R 

1910=35 Cal 1039=6 I C? 721 = 36 / a 206 

2. Lehnun v. Gupta, (1921) 60 I O 520. 
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at the time of consolidation of holdings, it 
shall be laid down what area each owner 
obtains for every field which he exchanges 
or for the Legislature to remedy the evil 
by laying down a rule of proportion such 
as is suggested by oounsel for the appellants. 
I would dismiss the appeal with costs. 

Dalip Singh J. — I agree. 

V.B.B./r.K. Appeal dismissed. 
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Dalip Singh and Skemp JJ. 

Ghulam Mohy-ud-Din and others — 

Plaintiffs — Appellants, 
v. 

Mt. Hajran Bibi and another — 

Defendants — Respondents, 

Seoond Appeal No. 336 of 1937, Deoided 
on 14th June 1937, from decree of Dist. 
Judge, Amritsar, D/. 2nd January 1937. 

Second Appeal — Appellate Court erring in 
law in arriving at conclusion upon facts. 

Whore the lower Appellate Court errs in law in 
holding on the faota of a oase that the deaoent has 
not been from preoeptor to diaoiple, the finding 
can be interfered with in seoond appeal : AIR 
1931 Lah 607 , Disting. [P 183 0 1] 

Mohammad Monir — for Appellants. 

Barkat Ali — for Respondents. 

Skemp J. — This second appeal has 
arisen from a suit brought by three 
Muslims of Amritsar as well-wishers of a 
takya for a declaration that the takya id 
question known as Takya Billu Sain is 
wakf property and seeking that Ghulam 
Mohy-ud.Din, plaintiff 1, be appointed its 
mutwalli. The plaintiffs obtained sanction 
of the Collector under B. 92, Civil P. C. to 
their suit. The suit was mainly contested 
by Abdul Karim, who had a timber stall 
on the spot and relied on a will in his 
favour executed by the last fakir. The 
Courts below dismissed the suit on the 
ground that it was not proved that the 
property was wakf. The plaintiffs have 
come here in seoond appeal. The only 
questions argued before us are: (1) is the 
property wakf, and (2) is the finding of the 
learned District Judge on this point a 
question of fact not assailable in seoond 
appeal. From the earliest British reoords 
until the year 1934, the Crown has been 
recorded the owner of the land in question 
whioh measures 2 kanals 18 marlas. 
Various fakirs have been shown in posses, 
eion : in 1865 Bode Bhah Fakir, in 1887 
Kamal Shah Fakir, in 1892 Phine Bhah 


under Kamal Shah and in 1911 oertain 
potters under Kamal 8hah. Throughout 
this period, the land has been described in 
the column of cultivation as a takya and 
in the column of revenue as kharij as 
baohh. On 23rd Deoember 1925, Phine 
Shah made a will in favour of the contesting 
defendant in whioh he described himself 
as chela Kamal Shah Fakir. In the oourse 
of the will Phine Shah stated that the 
tomb of his dada murshad Billu Sain is 
situate at the takya whioh his murshad 
Kamal Shah had tended and Phine Shah 
himself for a period of 48 years. The will 
also mentioned that Abdul Karim had a 
timber stall of whioh J 10 was owner, that 
Abdul Karim and his ancestors had looked 
after him, that Phine Shah left his so- 
called "rights of possession” to Abdul 
Karim. The will also spoke of income 
from offerings. There is some oral evidence 
whioh is not very oonolusive, and there is 
no possible ground for dissenting from the 
remarks of the learned District Judge that 
besides the timber stall 
the remaining portion contains an akhara or 
wrestling ground, a mosque, two tombs, a well 
with two bath rooms, three shops adjoining the 
road side, a kothri and a verandah. The evidenoe 
shows that the mosque is a mere platform without 
any roof. The well was a gift to Billu Sain by a 
lady. 

A copy of the inscription on the well 
was brought on to the record ; it is both 
in Gurmukhi and in Persian and is to the 
effeot that Alif Sain’s widow, Jawai, sunk 
this well in the name of God and gave it 
to Billu Fakir in charity.” The date is 
1282 Hijra (1866 A. D.). In the year 1934 
by order of the Deputy Commissioner a 
mutation was sanctioned transferring the 
rights of Government as owner to Takya 
Phine Shah. It appears to me that all the 
faots taken together, namely that the place 
has always been a takya, that no land reve- 
nue has ever been paid, that there are tombs, 
that Government has ultimately recognized 
the rights of the takya to ownership, that 
Phine Shah's will speaks of offerings, that 
the well was gifted in the name of God 
and by way of charity, are sufficient to 
prove that this institution is wakf. Further 
the succession has been from murshad to 
balka. The learned District Judge says 
that : 

The presumption in favour of the wakf nature of 
the property arising from the faot that it descended 
from preceptor to disolple is not applicable in the 
present oase because it is not shown that there 
were in existence any natural heirs of Kamal 
Bhah who were exoluded. The mutation on the 
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death of Phine Shah was oontested by two men, 
Natha Sain and Mahni Shah, both cf whom are 
shown therein to be balkas of Phine Shah. Nathu 
stated before the Revenue Offioer that Phine 8hah 
was his oouein as well as his murshad and that 
Eamal Shah was his unole and the murshad of 
Phine Shah and that Eamal Shah’s property was 
inherited by Phine Shah. 

From this it would appear that although 
Phine Shah was a natural heir of Kamal 
Shah and so also was Nathu Sain, yet 
Phine Shah was preferred to Nathu Sain. 
This oanonly be explained on the presump- 
tion that Phine Shah was preferred as 
disciple of Kamal Shah. In other words 
io this instance at least the descent was 
from preoeptor to disciple as such and the 
mutation order says so. Moreover acoord. 
ing to the mutation by whioh Abdul Karim 
succeeded to Phine Shah, he succeeded in 
his capacity as balka. As already noted, it 
is also argued that in any case, the finding 
of the learned District Judge is one of fact 
and 12 Lah 540 1 was quoted as authority, 
but this is a ruling on very different faots. 
In this oase the learned Distriot Judge has 
erred in law in holding that on the faots 
the deecent has not been from preoeptor 
'to disciple. 

For these reasons I would aooept the 
appeal and grant the plaintiffs a declara- 
tion that the takya Billu Sain is wakf 
property. It will be necessary to remand 
the oaBe for further enquiry into the prayer 
whether Ghulam Mohy-ud-Din ought to 
be appointed its mutwalli and for deoision 
of the issues left undeoided by the trial 
Judge. The parties have been told to 
appear in the Court of the learned trial 
Judge, Mr. J. N. Kapur, Subordinate Judge, 
First Class, Amritsar, on 12th July 1937 
in order to obtain orders. Costs are to be 
oosts in the litigation. 

Dalip Singh J. — I agree. 

K.B./r.k, Appeal allowed. 

1. Mehraj Din v. Ghulam Muhammad. AIR 
1981 Lah 607 = 134 I C 492=12 Lah 540=32 
P L R 276. 
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Tek Chand and Abdul Rashid JJ. 

Flrm Harnam Singh.Sohan Singh — 

Defendants Appellants, 
v. 


Firm Nikka Ram. Parma Nand 

Plaintiffs — Respondei 
Letters Patent Appeal No. 34 of 19 
Deoidsd on 19th May 1937, from jadgm 
of Bkemp J., D/. llth January 1937? 


Negotiable Instruments Act (1881), S. 66 — 
Applicability — Hundi payable on certain 
day on which it is drawn — S. 66 does not 
apply — Hundi must be presented within 
reasonable time —Hundi drawn at Peshawar 
on certain day on which it was made payable 
at Bombay — Presentment after three days of 
date held was not unreasonable delay. 

Where a hundi which is not made payable at a 
speoified period after date or sight thereof but 
purports to have been drawn on a oertain day and 
is made payable on the same day, the hundi is not 
governed by 8 . 66 and must be presented to the 
drawee within reasonable time. [P 184 G 1 , 2 ] 

A vendee firm sent a hundi drawn at Peshawar 
for a oertain amount payable at Bombay on a 
certain date on which it purported to have been 
drawn in part payment of the unpaid purchase 
money. The hundi reached vendor firm two days 
before the date on whioh it was mado payable. 
The vendor presented it to the drawee three days 
after tho fixed date but the hundi could not be 
oasbed due to tho insolvency of tho drawee : 

Held, that there was no unreasonable delay in 
presentment and therefore the vendee firm was 
not discharged from paying the amount of hundi 
to tho vendor firm. [p 134 (j 2 ] 

Nihal Singh — for Appellants. 

Jhanda Singh — for Respondents. 

Tek Chand J. This appeal arises out 
of a suit instituted by firm Nikka Ram- 
Parma Nand of Amritsar against firm 
Harnam Singh.Sohan Singh of Peshawar 
for recovery of Rs. 1337-0.9 alleged to be 
duo as balance of tho prioe of goods pur- 
chased by tho defendant firm from the 
plaintiff firm. The trial Judge passed a 
deoree in favour of the plaintiffs for the 
full sum claimed. The defendants appealed 
to the Distriot Judge who dismissed their 
appeal. They filed a second appeal to this 
Court but that appeal also was unsuccess- 
ful. They have now filed this appeal under 
Cl. 10, Letters Patent. The only disputed 
point is whether the defendants were enti. 
tied to credit for the sum of Rs. 800 for 
whioh they had sent a hundi to the plain- 
tiffs in part payment of the amount due in 
the aooount, but whioh had not been 
cashed. The relevant faots are that a post 
dated beopari shahjog hundi for Rs. 800, 
bearing date 26th Chet 1990 (= 7th April 
1933), was drawn by firm Kishen Das- 
Gobind Lai of Peshawar on 8eth Kaka 
Ram-KiBhen Das of Bombay, in favour of 
the defendant firm Harnam Singh.Sohan 
Bingh of Peshawar, payable on 26th Chet, 

1. 0 . the same day on whioh it purported 
to have been drawn. The exact date on 
whioh the hundi was exeouted is not 
known, bub it was handed over by the 
drawer to the payee (defendant) at Pesha- 
war on 20th Chet (=lst April), i. e. six 
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days before it purported to be drawn, 26fch 
Chet (=7th April). At that time the 
defendants owed a considerable sum of 
money to the plaintiffs as balanoe of the 
price of goods purchased for whioh the 
plaintiffs had made a demand. In part 
payment of the amount due, the defendants 
endorsed the hundi in favour of the plain, 
tiffs, and sent it to them by post. It 
reached the plaintiffs at Amritsar on 24th 
Chet (=5th April). The next day they 
sent it to a firm at Bombay for collection. 
It reaobed Bombay some time on 27th 
Chet (=8th April 1933). 28th Chet was a 
Sunday. The hundi could have been but 
was not presented to the drawee for pay- 
ment on 29th. On 30th Chet (=1 1th 
April) the drawee firm Kaka Ram-Kiehen 
Das failed. The hundi therefore could not 
be collected, and was returned to the 
plaintiffs at Amritsar, who in due course 
informed the defendants at Peshawar and 
demanded payment of the full amount due 
to them. The defendants having failed to 
pay, the plaintiffs brought the present suit 
against them for recovery of Re. 1337-0.9. 

In their written statement, the defen- 
dants pleaded inter alia that they were 
entitled to oredit for Rs. 800, the amount 
of the hundi above-mentioned, even though 
it had not been oasbed. They contended 
that the plaintiffs should have presented 
the hundi to the drawee at Bombay, at 
the latest on 29th Chet, when the drawee 
firm was doing business, and as the plain- 
tiffs or their Bombay agent did not do so, 
the defendants were discharged. This oon. 
tention has not been aooepfced by the 
Courts, who have concurrently held that 
the plaintiff firm, as the endorsee of the 
hundi, should have presented it “within 
reasonable time” of its receipt by them, 
and that having regard to the distanoe 
between Amritsar and Bombay and the 
other oiroumstanoes, it could not be said 
that the plaintiffs were guilty of negligence 
in delaying its presentment till 30th Chet, 
when the drawee firm suspended its busi- 
ness. Mr Nibal Singh for the defendants- 
appellants relied on S. 66, Negotiable 
Instruments Act. That seotion lays down 
that : 

A promissory note or bill of exobaogemade pay- 
able at a epeoified period after date or eight thereof, 
must be presented for payment at maturity. 

It is evident that the hundi in question 
was not made payable at a specified period 
after date or sight thereof. It purported 
to have been drawn on 26th Chet and was 


made payable on the same day. Evidently 
it is not governed by 8. 66, and the holder 
was not bound to present it on the third 
day after the date on whioh it was ex. 
pressed to be payable. The learned oounsel 
has referred us to oertain rulings under 
S. 45 (l) of the English Bills of Exchange 
Aot, 1882. These rulings are of no assis- 
tance as the wording of that seotion is- 
materially different from that of 8. 66, 
Indian Negotiable Instruments Aot 1881. 
The hundi having been drawn on 26th Chet 
and made payable the same day, it should 
have been presented for payment “within 
reasonable time”. The learned Judge in 
Chambers, agreeing with the Courts below, I 
has held that in the oiroumstanoes of the 
case the plaintiff, or his Bombay agent, 
cannot be held to be guilty of unreasonable 
delay in not presenting the hundi before 
30th Chet. No valid ground has been urged 
for interference with this finding in Letters 
Patent appeal. On this finding, it must be 
held that the defendants are not discharged 
from liability for payment of the amount 
of the hundi whioh had been endorsed by 
them in favour of the plaintiffs, but whioh 
could not have been cashed owing to the 
insolvency of the drawee. The appeal fails 
and is dismissed with costs. 

Abdul Rashid J. — I agree. 

k.b./r.k. Appeal dismissed * 
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Tek Chand and Abdul Baseid JJ. 

Abdul Ghafur Khan — Plaintiff — 

Appellant. 

v. 

Firm Man gat Rai.Ganga Sahai> 

Decree. holder and another , Judg- 
ment. debtor and others , Defendants 

— Respondents. 

Second Appeal No. 1098 of 1936, Decided 
on 25th May 1937, from decree of Senior 
Sub- Judge, Jullundur, D/- 19th May 1936. 

Transfer of Property Act (1882 as amended 
by Act 20 of 1929), S. 92 — Applicability of 
principles of S. 92 in Punjab —Co-mortgagor 
redeeming entire mortgage — He is subro- 
gated to rights of original mortgagee to claim 
contribution from co-mortgagors by fore* 
closure or sale of their shares. 

If a subsequent mortgagee or purchaser pay a 
off a mortgage he is subrogated to the rights of 
the prior mortgagee whose debt he dischargee. 
Similarly a redeeming oo- mortgagor la subrogated 
to the rights of the original mortgagee, as regarda 
his right to olaim contribution from the oo- 
mortgagora by foreclosure of sale of their share 
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in the mortgaged property. Indeed, the position 
of the co-mortgagor is mnoh stronger than that 
of a subsequent mortgagee or purchaser who pays 
off a prior mortgagee, for, under the law it is 
inoumbent on the mortgagor to pay the entire 
mortgage charge before he can redeem his own 
share of the mortgage. This equitable principle 
is equally applicable in the Punjab : 2 Mad 223 ; 
14 All 1 (F B); AIR 1934 Lah 248 and 50 Am 
Dec 637, Bel. on ; A 1 R 1920 Lah 234 \ A I R 
1923 Lah 311 and A I R 1926 Lah 238, Disling. 

[P 185 0 2 ; P 186 0 1, 2] 

Mela Bam — for Appellant. 

Krishna Swarup and Mohammad Din 
Jan for Respondents 1 and 3. 


Tek Chand J. The house in dispute 
originally belonged to one Jehangir Khan 
who on 14th July 1920 mortgaged it to 
defendant 1, firm Mangat Rai-Ganga 
Bahai, for Rs. 400. Some time after the 
mortgage Jehangir Khan died, leaving 
three sons Abdul Ghafur Khan plaintiff, 
Abdul Majid Khan, defendant 2, and 
Abdul Bhakur Khan, defendant 4, who 
sucoeeded to the equity of redemption. On 
2nd January 1932, Abdul Ghafur Khan 
alone redeemed the mortgage paying the 
entire mortgage money. Subsequently, in 
execution of a money. deoree. obtained by 
defendant 1 Mangat Rai-Ganga Bahai, 
against Abdul Majid Khan for a personal 
debt of hie, the one-third share of Abdul 
Majid Khan in this house was attached 
and sold to Jan Mahommad, defendant 3. 
liefore the confirmation of the sale, Abdul 
Ghafur Khan objeoted before the exeout. 
log Court that he having paid the entire 

®“° aD , fc dae on the mortgage of 14th July 
ly^U, bad stepped into the shoes of the 
mortgagee qua the share of his brothers 
and therefore Abdul Majid Khan’s share 
m the house could only be sold subject to 
ms rights as a mortgagee. The objection 

Ykj dl ^ D188ed b y fc be executing Court and 
Abdul Ghafur Khan instituted a suit for a 
declaration under O. 21, R. 63, Civil P. C. 


The suit was resisted by the auction 
purchaser Jan Mohammad who pleadei 
that on payment of his brothers* share o 

L!n,- m 5 rfc6ag0 , mt V? ey ’ fch e Plaintiff hac 
aoqwred merely a charge" on their ehar, 

of the property and bad not been eubro 

gated as a mortgagee, and aa the auction. 

*ond h Mfb ha ? P aroh «ed the property ir 
th« d n a . lt * 1 WItb °nt notioe of the charge 

t The D 'rf !7s DOt ° laim P riorit y 'oi 

it. The trial Judge upheld the plea and 

the This decision was 

affirmed on appeal by the Senior Subordi. 


nate Judge. On second appeal the ease 
came up before Bhide J. sitting in 8ingle 
Bench who has referred it to a Division 
Bench. It is common ground between the 
parties that after the death of Jehangir 
Khan, the position of his three sons, Abdul 
Ghafur Khan, Abdul Majid Khan and 
Abdul Bhakur Khan was that of co.mort. 
gagors of the property, and under the law 
any one of them could not redeem his own 
share of the mortgaged property only, but 
it was inoumbent upon him to redeem the 
mortgage as a whole on payment of the 
entire amount due on foot of the mort- 
gage. It is also admitted that the redeem- 
ing co-mortgagor is entitled to contribu- 
tion from the other mortgagors for their 
pro rata share of the amount paid by 
him. Tbe question for decision is whether 
for the purpose of claiming this contribu- 
tion the redeeming co-mortgagor is placed 

in the position of the mortgagee whom he 
had redeemed. 


* ui j a utx lute law 

applicable to oases of this kind, and there- 
fore the matter has to be deoided on 
pnnoiples of equity, justice and good con- 
science, and I have no doubt that on these 
principles the answer to this question 
must be in the affirmative. It is well 
settled that if a subsequent mortgagee or 
purchaser pays off a mortgage, ho is sub. 
rogated to tbe rights of tbo prior mort. 
gagee whose debt he discharges. If this 
is so, there is no reason why one of thei 
oo. mortgagors, who pays off the entire 
mortgage, should not be equally eubro-' 
gated. Indeed, it seems to me that the 
position of the co-mortgagor is muoh 
stronger than that of a subsequent mort- 
gagee or purchaser who pays off a prior 
mortgagee, for, under the law, it is inoum-- 
bent on the co-mortgagor to pay the entire 
mortgage oharge before ho can redeem his 
own share of the mortgage. This equitable 
principle has loDg been recognized in 
England, and it appears to have been 
followed by the Courts in India before the 

6r , Prop ® rfc y Aot was passed in 
1882. see inter alia 2 Mad 223 1 at d 22o 
and 14 All 1 * I n 1882 

Tranefc: of Property Act was enacted, 
b. 95 of whioh ran as follows * 

*' M“d“ b 23 BaTU ‘ han V - V “ m4Da Kau ' < 1879 > 9 

*■ UM 4 “an (FB) r A "' <l89I) 14 Att 1= 
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he hag a oharge on fehe share of eaoh of the other 
co-mortgagors in the property for his proportion 
of the expenses properly incurred in so redeeming 
and obtaining possession. 

But, aa observed by Dr. Bashbehary 
Ghoae in hia Law of Mortgages in India, 
Edn. 5, Vol. 1, p. 372, this “unskilfully 
drawn and olumsily worded seotion” gave 
rise to considerable oonfusion in the appli- 
cability of the equitable doctrine mentioned 
above. In some Courts, the view was 
taken that the word “oharge” in this seo- 
tion mu6t be construed strictly according 
to the definition given in S. 100 of the Act 
and therefore a redeeming co-mortgagor 
was not subrogated to all the rights of the 
mortgagee to whom he had redeemed. In 
other Courts, it was held, on the contrary, 
that notwithstanding the wording of S. 95 
the correct legal position was that the 
redeeming co-mortgagor stepped into the 
shoes of the mortgagee and was subrogated 
to his rights and remedies. In this state 
of the law, the Legislature intervened in 
1929, when the relevant sections of the 
Transfer of Property Act were amended, 
and it has now been dearly laid down in 
S. 92 that any co-mortgagor shall, on 
redeeming property subject to the mort- 
gage, have so far as regards redemption, 
foreclosure or sale of suoh property, the 
same rights as the mortgagee, whose mort- 
gage he redeems, may have against the 
mortgagor or any other mortgagee. The 
position therefore has now been put beyond 
doubt in the provinces where the Transfer 
of Property Act is in force. In the Punjab, 
where that Act has not been applied so 
far, the legal position has all along been 
that the equitable doctrine of subrogation 
applied to the case of a redeeming oo- mort- 
gagor. Reference has however been made 
to three Single Bench rulings of this Court 
in 55 I C 450, 3 7i I C 847 4 and 92 I 0 
980, 5 in which, it is contended, the oontrary 
view was taken. The point involved in all 
these cases was that of limitation, that is 
whether Art. 148 or Art. 144, Limitation 
Act, governed a suit brought by one of the 
co-mortgagors against the others after one 
of them had redeemed the entire mortgage. 
For the purposes of the case before us, it 
is not neoessary to decide whether these 
cases were correctly deoided on the parti- 

8. Basanta v. Dhanna Singh, AIR 1920 Lah 
284=65 I G 460. 

4. Wazir v.Gldharl, AIR 1928 Lah 811=71 1 O 
847. 

6. Naraln Das v. Sara] Din, AIR 1926 Lah 288 
=92 I O 980=27 P L R 66. 


oular question relating to limitation. It ia 
sufficient to say that none of them is an 
authority for the broad proposition that the 
redeeming oo. mortgagor is not subrogated 
to the rights of the original mortgagee as 
regards his right to claim contribution 
from the oo-mortgagors by foreclosure or 
sale of their share in the mortgaged pro- 
perty. As I have already stated, in this 
provinoe the matter must be governed by 
the principles of equity, justice and good con. 
soienoe. These principles are very clearly 
explained in Pomeroy on Equity Jurispru- 
dence, Vol. 3, Arts. 1221-2, as follows: 

Where a party interested in the premises, who 
is not personally and primarily liable as the prin- 
cipal debtor for the whole mortgage debt, pays the 
mortgage to the holder thereof, he is entitled to 
regard the transaction as an equitable assignment 
of the mortgage to himself and to keep it alive as 
security of his own rights against others, who are 
owners of or interested in the land. Any such 
person who redeems, no matter how small a por- 
tion of the premises he may own, or how partial 
may be his interest, must redeem the entire mort- 
gage by paying the whole mortgage debt. The 
dootrine of contribution among all those who are 
interested in having the mortgage redeemed, in 
order to refund the redemptor the excess of his 
payment over and above his own proportionate 
share, and the dootrine of equitable assignment 
in order to seoure suoh contribution, are the 
efficient means by whioh equity completely and 
most beautifully works out perfeot justioe and 
equality of burden. 

Similarly it is stated iu Sheldon on Sub- 
rogation (Art. 169) : 

One of several joint debtors will, as against his 
co-debtors, ordinarily be subrogated to the securi- 
ties and means of payment of the oommon oreditor 
whom he has satisfied, so as to enable him to 
reoover from his oo-debtors, by means thereof, 
their proportional share of the indebtedness whioh 
he has discharged; and this, as in other oases of 
subrogation, arises rather from natural justioe 
than from oontraot. Eaoh joint debtor is regarded 
as the principal debtor for that part of the debt 
whioh he ought to pay, and as a surety for his oo- 
debtors as to that part of the debt whioh ought to 
be disoharged by them.^ 

The iniquity of the opposite view is very 
well brought out in an American case, 50 
Am Deo 637® at p. 639 cited at p. 371 of 
Ghose’s Law of Mortgages in India : 

If one who may be obliged to redeem the share 
of a oo-tenant to relieve his own share from 
lnoumbranoe, oould have no right to retain 
the share of suoh oo-tenant as seourity and to 
obtain a reimbursement of the amount equitably 
ohargeable to it, he might utterly fail to obtain 
compensation. And yet his oo-tenant without 
making any payment might be entitled to the 
full possession and benefit of his share of the land 
disoharged from the inoumbrauoe. The law can- 
not justly be oharged with suoh results as pro- 

^ ■— 


6. Walker ▼. Eaton, 60 Am Deo 637« 


Appellant. 
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Coldstream and Din Mohammad JJ. 

Ganga Ram Thandi Mai - 

Defendant - 
v. 

Naurata Ram Shadi Ram — 

Plaintiff — Respondent. 
Second Appeal No. 563 of 1937, Decided 
on 16th Jane 1937, from decree of Diet. 
Judge, Ambala, D /. 4feh February 1937. 

H* n du Law — Widow — Adverse possession — 
'ni'idow taking possession of property as 
limited owner Character of her possession 
or title not altered at any time - Her posses* 
sion is not adverse to that of reversioners— 
Period of her possession cannot be tacked on 
to that of her alienee. 

Where a widow takes possession of the property 
after the death of the last male holder as a Hindu 
widow with a limited estate and there is nothing 
to show that the oharaoter of her title or posses- 
sion was altered at any time, such possession 
could not be adveree to her husband's reversioners 
and any rights whioh she acquires by reason of 
her possession would be accretions to the estate of 
her husband to which her husband's reversioners 
are entitled to succeed. The period of her posses- 
sion therefore oannot bo taoked on to that of her 
alienee : 29 Cal 664, Disting.; AIR 1924 P C 

ini' £ 1 ^ 1930 La} ' 304 and A. I R 1928 Mad 
820, Rel, on. [p iqq g 2 ] 

R. L. Anand 7 and II for Appellant. 
Asa Ram Aggarwal — for Respondent . 
Coldstream J. The circumstances out 
of whioh this seoond appeal has arisen are 
made clear in the judgments of the Courts 
below. Before us, only one point is taken 
on behalf of the appellant, and that is that 
the lower Courts ought to have held that 
the suit was barred by limitation. It is 
contended for the defendant-appellant 
Ganga Ram that as Mt. Rughri’s posses- 
sion was adverse to the reversionary rights 
of Naurata Ram, the respondent, Ganga 
Ram is entitled to taok on the period of 
her possession to the period of his own 
possession and that these two periods ex. 

rennilL 1 . 8 ^ 1°*™ advereB Possession 
required to give him a presoriptive right. 

he m *» ‘f'” 110 * 1 ' iB admitted 
Mt - ®°shri 8 possession was adverse 

on ‘h.- per,0d 0f ifc oan ba taoked 

on to that of his possession the suit was 

M? e Rn»h 0 - U 18 h . owever denied that 
Mt. Rughris possession was adverse to 

if 8 ‘• itle 8Dd argued that ' a™ 1 * 

on to M. be P ! nod of 5t oannot be taoked 

adverselv n Woh Ganga Ram h eld 

was that of D88 , Ganga Kam ' 8 Possession 

Tuenatfon / 1 ° dep0QdeDt trespasser, the 
alienation in hie favour having been proved 
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daoed by oonformlty to its provisions. The prin- 
ciple is well-established and is of frequent applica- 
tion in the redemption of mortgages, that one having 
an interest in an estate under incumbrance may 
redeem the whole estate when neoessary to redeem 
his own share or to relieve hlB own title from 
inoumbrance even against the pleasure of a co- 
tenant or other owner and may be regarded as the 
assignee of the inoumbrance upon the other shares 
or interests. 

The whole position is very clearly pub 
by Straight J. in 14 All l a at p. 5 in the 
following words : 

A oo-mortgagor redeeming the whole mortgage 
stood in the shoes of the original mortgagee and 
was entitled to all the rights and the incidents 
connected with hie estate. The principle that 
underlies that is that he having paid off the 
obligation to the oreditor is entitled to take 
advantage of all the incidents connected with the 
eeourity as it stood in the hands of the mortgagee, 
or in other words he is entitled to all the rights 
and Incidents connected with the mortgage as 
they were in the hands of the mortgagee at the 
time the redemption took place. 

In a ouse recently deoided in this Court, 
15 Lah 746 7 Hilton J. sitting in Single 
Benoh held that a mortgagor redeeming 
the entire mortgage was entitled to avail 
himself of all the creditor’s securities and 
was therefore subrogated to his rights in 
respect of the mortgage. Applying this 
principle to this oase it must be held that 
the auotion sale of Abdul Majid Khan’s 
share in the house in execution of the 
money decree obtained by defandant 1 
against him was subject to the rights to 
whioh the plainfcitl had been subrogated 
on hia redeeming the entire mortgage, and 
that he is entitled to olaim priority for 
the amount whioh was due to the original 
mortgagee by Abdul Majid Khan as his 
proportionate share of the mortgage charge. 
This amount has been determined by the 
Courts below to be Rs. 175, and this find, 
ing has not been impugned by any of the 
parties before us. 

I would aooordingly accept this appeal, 
set aside the judgment and deoree of the 
learned Senior Subordinate Judge and in 

Aki pa88 a deoree in favour of 

Abdul Gh afar Khan plaintiff declaring that 

I?® Ba! l ? 0< Abdul Majid Khan’s one- third 

snare in the house to Jan Muhammad. 

3 k U 8Qbie0fc 10 fche Pontiff's 

mortgage oharge of Rs. 175. Having 
leavefcha al1 . the oiroumstanoes, I would 

tir 1 " •“ b ~ “»>■ «- — ■ 

Abdul Rashid J.— I agree. 

_ V.B.B./b.k. Appeal allowed. 

'■ 198 ‘ MS 

100 I U 360—16 Lah 746= 86 P L R 140. 
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to be void for lack of consideration and 
necessity. 

There is no force in this last argument, 
namely that Ganga Ram could not in the 
oircumstanoes of this case tack on his own 
possession to that of Mt. Rughri for the 
purpose of his plea of limitation beoause 
he was an independent trespasser. He 
derived his olaim to possession from 
Mt. Rughri, his vendor. No doubt the 
lower Courts have found that the aliena- 
tion must be set aside as not binding on 
Naurata Ram beoause consideration did 
not pass, but the sale was for stated con- 
sideration and was not void but voidable. 
The finding that consideration was never 
paid to Mt. Rughri is not based on any 
evidence. Indeed the evidence on whioh 
the respondent’s oounsel relies is that con- 
sideration did pass, but was forcibly 
recovered from her subsequently by Ganga 
Ram or another person. That Rs. 5U0 
was actually paid is proved by the evidence 
of the Sub. Registrar's endorsement made 
at the time the deed was registered. 

The only question for deoision therefore 
is whether the lower Court erred in hold- 
ing that Mt. Rughri’s possession was pos- 
session under a olaim and colour of title 
hostile to the right of the reversioner 
Naurata Ram. In support of his conten- 
tion that it was, the appellant's oounsel 
has cited 29 Cal 664. 1 The facts in the 
case decided by the Privy Council in 29 
Cal 664, 1 were not on all fours with those 
of the present case, the essential difference 
being that in that oase the widow whose 
possession their Lordships held to have 
been adverse bad repudiated the title of 
her husband’s reversionary heirs at least 
13 years before the latter sought to dis- 
possess them. From the appellant's pleas 
it is dear that he admitted that Mt. Rughri 
took possession after Rama Nand’s death 
and there is no evidence on the record to 
show that she took possession immediately 
onKundan Lai’s death adversely to Rama 
Nand or that at any time before she sold 
the suit property she had olaimed to be 
absolute owner of it. 

It is dear that Rughri took possession 

of the property after Rama Nand’s death 

as a Hindu widow with a limited estate. 

There is nothing to show that the oharao- 

ter of her title or possession altered at any 

time. Such possession could not be adverse 

^ • 

1. Sham Koer v. Dah Koer, (1902) 29 Oal 664= 
29 I A 182=6 OWN 667=8 Bar 280 (P 0). 
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to her husband's reversioners and any 
rights whioh she happened to acquire by 
reason of her possession would be accre- 
tions to the estate of her husband to whioh 
her husband's reversioners were entitled to 
suooeed: see 5 Lah 192, 2 11 Lah 424 3 and 
AIR 1928 Mad 820. 4 This being so, her 
possession was not adverse to the rever. 
sioners’ rights and its period of possession 
cannot be taoked on to that of her alienee. 
The appeal accordingly fails and is dis- 
missed with costs. 

s.c./r.k. Appeal dismissed . 

2. Lajwanti v. Safa Ohand, A I B 1924 P 0 121 

=80 I 0 788=61 I A 171=6 Lah 192 (P 0). 

3. Mahajan v. Mt. Purbho, AIR 1930 Lah 604 

=123 I 0 276=11 Lah 424=31 P L R 233. 

4. Muthuswami Kavundan v. Ponnayya Kavun- 
dan, AIR 1928 Mad 820=110 I 0 613=61 
Mad 816=66 M L J 436. 
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Coldstream and Din Mohammad JJ. 

Krishan Lai and another — Defendant $ 
— Appellants. 

v. 

Siri Jain Mandir Panchaiti at Hansi 
and others — Plaintiffs — Respon- 
dents. 

First Appeal No. 439 of 1936, Decided 
on 27th May 1937, from preliminary decree 
of 8enior Sub- Judge, Hissar, D/. 13tb 
August 1936. 

(a) Mortgage — Coats — Trying Court impos- 
ing personal liability for costs on mortgagor 
— Order can be executed against person of 
mortgagor without selling mortgaged pro- 
perty. 

Ordinarily costs awarded to a mortgagee decree* 
holder in a mortgage suit or appeal in the absenoo 
of any express direction to the oontrary would bo 
part of the mortgage amount decreed and would, 
be a oharge ou the mortgaged property. [P 190 01] 

But where the trying Court imposes personal 
liability for coats on the mortgagor in exprees- 
terms, the order is intra vires and oan be executed 
against the person of the mortgagor apart from 
tho sale of the mortgaged property : AIR 1926 
All 424; AIR 1931 All 124; AIR 1934 All 89;. 
AIR 1932 Mad 155; A I R 1935 Mad 101; AIR 
1936 Lah 387 and AIR 1936 Lah 607 t Rel ■ on. 

(P 189 0 2 ; P 190 0 2l 

(b) Civil P. C. (1908), O. 41, R. 33— Power 

to amend decree Judgment imposing per- 

sonal liability for costs on mortgagor— Decree- 
drawn up in usual form and making no men- 
tion of such liability - Appellate Court can 
direct the decree to be amended and brought 
in conformity with judgment. 

Where the judgment Imposes personal liability 
for ooats on the defendant mortgagor in express 
terms, but the deoree is drawn up in the usual 
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form and nowhere Imposes any personal liability 
on the mortgagor for oosts, what is exeonted is 
the deoree and not the judgment, and nnle6s the 
decree is brought into oonformity with the judg- 
ment, It will not be permissible to the deoree- 
holder to realize the oosts in suit personally from 
the mortgagor. O. 41, R. 83, invests an Appel- 
late Court with plenary powers and authorizes the 
Court to pass any deoree or order as the oase may 
require and even in favour of any respondent who 
may not have appealed. Even otherwise under 
B. 151, Civil P. C., the inherent powers of the 
Court to make euoh orders as may be neoessary 
for the ends of justice are unlimited. The Appel- 
late Court oan order the deoree to be amended and 
brought in oonformity with the judgment. 

[P 190 0 2; P 191 0 1] 

E. 0. Soni — for Appellants. 

M. L. Sethi, J. G. Sethi and Mohr 
Chand Sud — for Respondents . 

Din Mohammad J. — The only question 
that is raised in this appeal is, whether 
the defendant. appellant against whom a 
suit for sale of the property mortgaged by 
him to the plaintiff. respondent was decreed 
oould be made personally liable for costs, 
especially when his personal liability for 
the mortgage debt was held to be time 
barred. Counsel for the appellant con- 
tends that no suoh liability oould under 
the law be fixed on him and relies in sup. 
port of his contention on 20 All 523 1 30 
Mad 464;* 40 All 109 3 and A I R 1925 Cal 
1135. In 20 All 623, 1 a oase deoided by 
nve Judges, a deoree was drawn up in 
accordance with 8. 88. T. P. Act, and it was 
further ordered that the defendant do pay 
to the plaintiffs the sum of Rs. 876.8.0, the 
amount of oosts incurred by them in the 
High Court. It was held that the olause 
about costs was merely a formal compli- 
ance with the provisions of the Civil Pro- 
cedure Code and was not intended to be a 
direction for the recovery of oosts person- 
ally from the judgment. debtor. At p. 527 
of the report however, it was made dear 
that the judgment in that oase did not in 
the slightest degree indioate that the Court 

5™ a fco a ^ ard 008fc 9 against the defen- 
danb personally. The claim in the plaint 

was only tor a deoree for the sale of the 

*' *638=1808 A™w N UUVB)^' ^ 2 ° 

a - wraikSng** oh “ ,D - < i9 ° 7 > 80 


mortgaged property and the judgment 
directed that a deoree should be prepared 
in accordance with S. 88, T. P. Aot. In 
these oiroumstanoes the learned Judges 
observed : 

In our opinion, the judgment bo far from indi- 
cating, negatives an intention to make the defen- 
dant personally liable for the amount of the oosts. 

In 30 Mad 464, 2 a Division Bench 
remarked that it would be oontrary to the 
scheme of the Transfer of Property Act 
and to the praotioe of the English Courts 
of equity to make the mortgagor person- 
ally liable for costs in any oase before the 
sale proceeds have proved insufficient to 
satisfy the mortgage claim. They further 
observed that the deoree under 8. 88, T. P. 
Aot, must not order the defendants per- 
sonally to pay the oosts. It might contain 
a declaration of the personal liability of 
the defendants for principal or costs but 
suoh a declaration oould be enforced only 
under S. 90. T. P. Aot. In 40 All 109, 3 a 
deoree had been drawn up in the ordinary 
form and it was consequently held that 
the intention was that there should be the 
ordinary mortgage deoree awarding the 
oosts inourred in the suit by sale of the 
mortgaged property. In A I R 1925 Cal 
1135, all the above mentioned authorities 
were considered and followed. There the 
trial Court had dismissed the suit. On 
appeal, the suit was deoreed in the follow, 
ing terms among others; “The appellants 
are entitled to costs of this Court”. A 
deoree was drawn up in aooordanoe with 
this order. The decree- holder thereafter 
applied for execution of the deoree of the 
Appellate Court awarding him costs of the 
appeal against the person and property of 
the defendants. On the strength of the 
authorities oited above, it was held that 
the oosts in a -mortgage suit are nob to be 
treated as independent olaims by themort 
gagee irrespective of the right under the 
mortgage and suoh oosts should form part 
of the amount deoreed in the mortgage 
suit to be realized in aooordanoe with^he 
procedure laid down in the Code. 

Counsel for the respondents d^oes nr.* 
demur to the general proposition of law 
indicated above but argues that where as 
in the oase before us, the trying Court 

E n r°?' liabiIifc y for oosts on the 

order is int™^* 801 * ln , ex P re89 terms, the 

• , , , a virea and oan be executed 

<-u^ e P er0on the mortgagor apart 
rom the sale of the mortgaged property. 

±lo places his relianoe on A I R 1926 All 
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424, 6 AIR 1931 All 124, 6 151 I C 294, 7 
55 Mad 332, 8 58 Mad 418, 9 AIR 1936 
Lah 387 10 and A I R 1936 Lah 607. 11 In 
AIR 1926 All 424, 6 a Division Benoh com- 
posed of Mears C. J. and Lindsay J, 
observed that it is certainly competent to 
the Court in the exeroise of its discretion to 
award the costs personally against the 
mortgagor, but where the terms of the 
decree are ambiguous, it ought to be oon. 
strued that they are a charge on the pro- 
perty. The learned Judges in the course 
of their judgment approvingly referred to 
the following passage in Ghose’s Law of 
Mortgages in India: 

But the costs of the aotion will as a rule be 
only added to the amount of the seourity and the 
mortgagor will be made personally liable for them 
only In very exceptional oases of misoonduot. 

In A I R 1931 All 124, 8 Dalai J. 
remarked that unless there is in the judg- 
ment a speoifio direction that the costs 
should be recovered from the mortgagor 
personally, the presumption must be that 
the decree directed costs to be added to the 
mortgage amount. In 151 I C 294, 7 which 
again is a oase from Allahabad, a Division 
Bench observed that ordinarily oosts 
awarded to a mortgagee-decree- holder in a 
mortgage suit or appeal in the absence of 
any express direction to the contrary 
would be part of the mortgage amount 
decreed and would be a charge on the 
mortgaged property. But where the form 
in which the decree was framed made the 
mortgagors personally liable for the pay- 
ment of the oosts on the interpretation of 
the decree, the mortgagors were liable to 
pay the oosts of the appeal personally. In 
55 Mad 332, 8 it was remarked by a Divi- 
sion Benoh that in a suit by the mortga- 
gee for sale of the mortgaged properties, 
the Court has power to pass a personal 
decree for costs of the suit against the 

6. Sheo Barshan Singh v. Beni Ohaudhuri, 
(1926) 18 A I R All 424=94 I 0 872 = 48 All 
425=24 ALJ 424. 

6. Kannu Lal v. Bhagwan Das, (1931) 18 A I R 

All 124 = 129 I 0 654. 

7. Aziz ^hmad v. Riaz-ul-Hasan, (1934) 21 A I R 

All 89=151 I 0 294=1934 ALJ 446. 

8. Rajagopalaswami Naioken v. Palaniawami 

Ohettiar, (1932) 19 A I R Mad 165=136 I 0 
578=65 Mad 832=62 M L J 98. 

9. Lakshmi Naidu v, Gunnamma, (1935) 22 
AIR Mad 101=164 I 0 1068 = 68 Mad 418 
=68 M L J 470. 

10. Dost Mahomed v. Miraj Din, (1936) 28 A I R 
Lah 887=163 I O 100=88 P L R 74. 

11. Bital Dae v. Punjab and Sind Bank Ltd., 

Ly allpur, (1936) 23 A I R Lah 607=164 I O 
841=17 Lah 620=88 P L R 1024. 


defendants who had not exeouted the 
mortgage even at the stage when an appli. 
cation under O. 34, Rule 6 Civil P. C., ie 
made and though the preliminary deoreeis 
silent in reBpeot of the same. In 58 Mad 
418,° a Division Benoh at page 426 of the 
report said: 

Ab regards the direction for oosts in the lower 
Court’s deoree, it is no doubt true that in mort- 
gage suits the amount of oosts is usually direoted 
to form part of the mortgage money to be realized 
by sale of the mortgaged property, but when one 
of the defendants disputes the right of the mort- 
gagee or raises other contentions calculated to 
negative his right to maintain the suit, this rule 
cannot bo insisted on. The lower Court was right 
in directing that he and those who sided with 
him must pay the oosts of the plaintiffs. 

In A I R 1936 Lah 387, 10 a Division 
Benoh made the mortgagors personally 
liable for the amount of the costs incur- 
red in the preliminary deoree even though 
the personal remedy in respeot of the 
mortgage debt was barred. In A I R 1936 
Lah 607, 11 in a similar oase, it was 
observed that the discretion of the Judge 
trying the suit could not be limited and 
that the discretion under S. 35, Civil P.C., 
was absolute. It would be clear thereforej 
that the trend of authority is in favour of 
the proposition advanced by the respon. 
dent, and even the judgments relied upon 
by the appellant do not go against it. It is 
difficult to hold in the faoe of these autho- 
rities that the trial Court oould not mako 
the mortgagors personally liable for oosts, 
even if the personal remedy against them 
was barred, especially when the mortga- 
gors had raised all sorts of frivolous pleas 
in the suit. There is however one consi- 
deration whioh cannot be ignored in the 
present oase. Although the judgment does 
impose this liability in express terms, the 
deoree has been drawn up in the usual 
form and it nowhere imposes any personal 
liability on the mortgagors for costs. What 
is exeouted is the deoree, and not the judg. 
ment, and unless the deoree is brought into 
oonformity with the judgment, it will not 
be permissible to the decree-holder to 
realize the oosts in suit personally from 
the mortgagors. The question then arises, 
whether we oan and should amend the 
deoree to avoid multiplicity of proceedings. 

O. 41, R. 33, invests an Appellate Court 
with plenary powers and authorizes the 
Court to pass any deoree or order as the 
oase may require and even in favour of 
any respondent who may not have 
appealed. Even otherwise under S. 151, 
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’Civil P. C., the inherent powers of this 
'Coart to make saob orders as may be 
necessary for the ends of jastioe are 
unlimited. I would therefore order that 
the decree be brought in conformity with 
the judgment and dismiss this appeal with 
costs. Before concluding, I would draw 
the attention of the Court to O. 34, B. 4 
and O. 34, B. 6, Civil P. C. as well as to 
Appx. D where the forms to be used in 
oases of mortgage-deorees are set forth and 
impress upon it the necessity of imposing 
the personal liability, if any, at the proper 
stage. In this connexion 52 All 363 13 
may be perused with advantage. 

ColdBtream J. — I agree. 

R.W./r.K. Appeal d ismissed. 

12. Bahu Radha Krishna v Tej Baroop, (1930) 17 
A I R All 69=128 I 0 321=62 All 863=1929 
A L J 1294 (P B). 
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Addison and Din Mohammad JJ. 

Mt. Gugni and another — Defendants 
— Appellants. 

v. 

Kahan Bam and others, Plaintiffs and 
others, Defendants — Respondents. 

Letters Patent Appeal No. 83 of 1936 

Deoided on 13th January 1937, from judg. 

menb of Agha Haidar, J., D/. 19th Maroh 

lyjo. 

(a) Punjab Court* Act (6 of 1918), S. 41 (3) 
F| r«t appeal to Diatrict Judge involving 
que.tion of existence or validity of cuatom- 

t Jud *® 8‘vlng finding that custom ii 
valid and e.uting - Such finding cannot be 
interfered m aecond appeal without necea- 
■•ry certificate under S. 41 (3). 

, °“ e °\ a widow . “ade a gift of her land in 

nattii 1 Jm °k D *r h, ? h the P ro P r,etor a of the 

fnaMtnUA hC u , h ° ,aDd ,n Bult waB situated 
d . fl l? lk ,or a declaration that the gift 

? i n ° i afle0t kbe,r rey erBionary rights. At 

WaB P laoed on answer to ques- 

D?Btrlot°of K 6 Ma i nUa l° f Customary Law of the 
to thl L Karnal. The Subordinate Judge oame 

donee that bokh khe widow and the 

sion w h a B d oU 64 k ° Pf ove fchft t any such permia- 
suit On 8 l 6n and . he consequently decreed the 
the evident 1 D,etr,ct *»dgZ referred to 
and relv,^ ^ 10 ?? by . khe donee °° this point 

second appeal b^thl iuintiff* t ^ T? 1 ' 0n 

£ Z« c r' ih ‘ fiStf 

ProX^vlU^ 

d:l r ^lo U n 

w». a sufficient ooLplU^withtho pe "°?" 
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mary Law of the District of Karnal, the finding 
of the District Judge therefore in their favour 
amounted to declaring the oustom as proved by 
them to be existing and valid, and this finding 
could not be impugned on seoond appeal without 
the necessary certificate under 8 . 41, sub-e. (3) : 
AIR 1916 Lah 276, Rel, on\ Case law referred . 
... c , [p 192 C 2 ; P 193 C 1] 

(b) becond appeal— Finding of fact baaed 
upon consideration of evidence on record — 
Finding cannot be interfered in aecond appeal. 

Where there is no error or defeot in the proce- 
dure, the finding of the first Appellate Court upon 
a question of fact is final, if that Court had before 
it evidence proper for its consideration in support 
of the finding. Such finding oannot therefore be 
interfered in second appeal : 18 Cal 23 (P C ) and 
AIR 1929 P C 152, Rel. on. [P 193 c l] 

Bama Nand — for Appellants. 

Iqbal Singh for Respondents 

( Plaintiffs ). 

Din Mohammad J. — This appeal has 
been preferred in the following oiroum. 
stances. One Mt. Gugni, widow of Ramji 
Lai, made a gift of her land in favour of 
one Antu, on which the proprietors of the 
pattis in whioh the land in suit was 
situated instituted a suit for a declaration 
that the gift should not affect their rever- 
sionary rights. At the trial relianoe was 
plaoed on answer to question 56 of the 
Manual of Customary Law of the Distriot 
of Karnal, the material portion of whioh 
reads as follows : 

The answer of the IndrI tribes was that a 

widow could only adopt if her husband had given 

her permission before the brotherhood and the 
collaterals. 

The Subordinate Judge oame to the 
oonolusion that both the widow and the 
donee had failed to prove that any such 
permission was given and he consequently 
deoreed the suit. On appeal, the Distriot 
Judge referred to the evidence examined 
by the donee on this point and, relying 
upon it, allowed the appeal. The plaintiffs 
preferred a further appeal to this Court 
which oame on for hearing before Agha 
Haidar J. He observed in his judgment 
that in order to suooeed, the donee had 
to prove that the husband of the widow 
had given her permission to adopt befo™ 
the brotherhood and the collaterals and 
after reviewing the evidence led by the 

that e th n the . , pomt ' oame ‘o the oonolusion 
whnV h e *! d °? 00 being oonflioting was 
wholly unreliable. He aooordingly allowed 

the appeal and deoreed the plaintiffs’ suit 
with costs. From that decision both 
Mt. Gugni and Antu have appealed. 

At the outset, counsel for the respon- 
dents has raised a preliminary objection' 
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that as the appellants have taken new 
points before us whioh were not urged 
before Agha Haidar J., this appeal is not 
entertainable. In support of his contention, 
he has relied on 55 I 0 983, 1 AIR 
1923 Lah 151, 3 A I R 1929 Lah 536, 8 
AIR 1930 Lah 632 4 and A I R 
1933 Lah 685. 5 In 55 I C 983, 1 a Divi- 
sion Bench of this Court held that an 
appellant was not entitled to ask a Divi- 
sion Benoh bearing an appeal under the 
Letters Patent to set aside the judgment 
of the Single Benoh when it was found 
that the judgment was oorreot on ail points 
upon which the Single Judge was oalled 
upon to adjudicate; nor was it open to the 
parties in such an appeal to raise a con. 
tention which was not urged before the 
Court from the judgment of whioh the 
appeal was preferred. The principle that 
no new point oan be raised before a 
Letters Patent Bench was reiterated in 
the remaining cases. We do not however 
consider that there is any force in this 
preliminary objection, as the judgment of 
Agha Haidar J. is being attacked before 
us on the points deoided by him and not 
on any new point. 

The main contention raised on behalf of 
the appellants is that the learned Judge 
was not competent to interfere with the 
deoision of the District Judge as (a) the 
question involved in the oase was one of 
the existence and validity of the custom 
relied on by the defendants and no certi- 
ficate as required by sub s. (3) of 8. 41, 
Punjab Courts Act, had been obtained; and 
(b) the finding of the Distriot Judge being 
a finding of faot arrived at after consider- 
ing the evidenoe led by the parties could 
not be disturbed on second appeal. We 
are of opinion that these objections go to 
the root of the jurisdiction exercised by the 
learned Judge and oan therefore be raised 
on appeal before us. 

% 

Counsel for the respondents oontends 
that no suoh question was involved in the 
oase as would have required a certificate 

1. Ahmad Shah v. Faujdar, (1920) 7 AIR Lah 

824=.*>6 I 0 983=28 P L R 1920. 

2. Mohammad Taql v. Abdul Rahman, (1923) 10 

AIR Lah 161=79 I 0 281. 

3. Jai ParBhad v. Chartered Bank of India, eto., 

(1929) 16 A I R Lah 636 = 120 I 0 284 = 30 

P L R 438. 

4. Teja Singh v. Guroharan Singh, (1930) 17 

A I R Lah 682=128 I O 67=11 Lah 636=31 

P L R 231. 

-6. Mewa Singh v. Tara Singh, (1933) 20 A I R 

Lah 685=146 I O 416=84 P L R 853. 


and refers in this connexion to A I R 1932 
Lah 397, 6 A I R 1932 Lah 473, 7 A I B 
1931 Lah 433, 9 A I R 1934 Lah 229 9 and 
A I R 1934 Lah 300. 10 In A I R 1932 
Lah 397 6 , Jai Lai J. remarked that where 
the question involved was whether the 
answer to a question of the Customary law 
was exhaustive, so as to apply to certain 
oases whioh were not expressly provided for 
therein, no certificate was neoessary. In 
AIR 1932 Lah 473, 7 Abdul Qadir J. 
observed that where no party had led any 
evidenoe as to the existence or non-exis- 
tenoe of a ouatom and the decision had 
been given purely on a point of law, no 
certificate was neoessary to raise that 
point in second appeal. In A I R 1931 Lah 
433 8 a Division Benoh of this Court held 
that where the Distriot Judge after point- 
ing out that Customary law was admittedly 
applicable to the parties came to the con. 
elusion that there existed a lacuna in the 
answer to a certain question in the Manual 
of Customary Law, tbe finding of the 
Distriot Judge was not one as to the 
existence of custom. In A I R 1934 Lah 
229® Coldstream and Bhide JJ. held that 
where the plaintiffs merely contended that 
the District Judge had misunderstood their 
olaim and that he was wrong in holding 
that the plaint did not disclose any cause 
of action, no certificate was required in 
support of the appeal. In A I R.1934 
Lah 300, 10 Jai Lai T. expressed his doubt 
whether a certificate was neoessary in a 
oase where the contention of the appellants 
was that the Distriot Judge had legally 
erred in not considering their evidenoe. 
It would appear therefore that none of the 
authorities disoussed above is helpful to 
the respondents. 

In our view the finding of the Distriot 
Judge did involve the question of the exis- 
tence or validity of the ouetom relied on 
by the defendants. They attempted to 
prove by the evidence led on tbe parti- 
cular issue covering the question of oustom 
that a declaration made by Ramji Lai in 
the presenc e of two or three persons was a 

6. Ghafor v. Shahab-ud-dln, (1932) 19 A IR Lah 

397=138 I O 680=83 P L R 416. 

7. Waras Khan v. Mt. Mehran, (1932) 19 AIR 

Lah 473=189 I O 110=13 Lah 826=33 

P L R 664. . 

8. Sohnu v. Bahga, (1931) 18 A I R Lah 433 — 

135 I O 54. — __ 

9. Imam Din v. Roshan Bibi, (1934) 21 AIR 

Lah 229=149 IO 1049. . „ , - 

10. Alam Bibi v. Jawaya, (1934) 21 AIR Lah 

300=160 I O 356=86 P L R 110. 
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tsuffioient oomplianoe with the requirements 
of answer to question 56 of the Manual of 
Customary Law of the Distriot of Karnal. 
.The finding of the Distriot Judge therefore 
in their favour amounted to declaring the 
custom as proved by them to be existing 
and valid, and in our view this finding 
could not be impugned on second appeal 
without the neoessary certificate under 
S. 41, sub-s. (3). As remarked by a Divi- 
sion Benoh of the Punjab Chief Court in 
29 P B 1916 11 : 

The natural meaning of 8. 41 (1) and 8. 41 (3), 
Punjab Courts Aot, appears to be: (a) Even though 
the decision on oustom by the lower Appellate 
Court is wrong; (b) even though the lower Appel- 
late Court has failed to determine a material 
point of oustom ; (o) even though the lower 
Appellate Court’s prooedure is marred by grave 
Irregularities, still this Court shall not interfere 
unless the oertifioate has issued* 

Adverting now to the seoond point. The 
finding arrived at by the Distriot Judge 
was dearly a finding of fact based on 
consideration of the evidenoe led by the 
defendants and oould not therefore be dis- 
turbed on further appeal to this Court. If 
any authority is needed for this proposi. 
fcion, reference may be made to 18 Cal 23 la 
and 62 Mad 538. 18 In 18 Cal 23 ia their 
Lordships of the Privy Council remarked : 

Ik is enough in the present oase to say that an 
erroneous finding of faot is a different thing from 
an error or defeot in prooedure and that there is 
no jurlsdlotlon to entertain a seoond appeal on the 
ground of an erroneous finding of faot however 
gross or inexcusable the error may seem to be. 
Where there is no error or defeot in the prooedure 
the finding of the first Appellate Court upon a 
question of faot is final, if that Court had before 
it evidenoe proper for its consideration In eupnort 
of the finding. 

In 52 Mad 538 13 these remarks were 
quoted with approval and followed. It is 
true that in the case before us, the Distriot 
Judge has not expressed his opinion in 
very dear terms, but the faot remains that 
his oonolusion is that the evidenoe led by 
the defendants to prove their oomplianoe 
with the requirements of oustom is suffi- 
cient and reliable and in face of this finding 
it was not open to the learned Judge of 
this Court to go behind that finding and 

« K M r .w £ 0a thasa grounds, 
we hold that Agha Haider J, had no juris. 

diotion to entertain this appeal without a 

11. Bohna Mai v. Nanak Ohand, (1916) 8 AIR 

Lah 276=84 I 0 904=22 P R 1916 R 

12. Darga Ohowdhrani v. Jewahlr flinch 

18 V 18 ? a ! 23 7 17 1 A 122=6 8 « MO 6) } 

18. Venkata Kumara Mahlpatl Barya Rao v 

Bsoy. of State. (1929) 16 A I Q p </ 152=117 

I G 481=56 I A 228=62 Mad 688 IP 0) T 
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certificate, nor was he competent to disturb 
the finding of faot arrived at by the 
Distriot Judge. We accordingly allow the 
appeal and restore the judgment of the 
District Judge in this oase, but the parties 
will bear their own costs throughout. 

K.B./a.l. Appeal allowed. 
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Mt. Manbhari — Plaintiff 


v. 


Appellant. 


Mt. Surti and another 


- Defendants 
Respondents. 

First Appeal No. 448 of 1936, Decided 
on 1st July 1937, from deoree of Senior 
Sub-Judge, Rohtak, D /. 5th June 1936. 

Limitation Act (1908), Art. 118-Brabmln 
dying leaving behind widow and three 
daughter*— Widow adopting son and mutat- 
ing her husband • land in his name— Suit by 
daughter for deciaration that adoption and 
gift could not affect her rights as daughter, 
after six years of her knowledge of alienation 

a h f„ barr ® d whether Art, 118 or 

Art. 3 of Punjab Limitation (Custom) Act 
was applicable 

A Brahmin died leaving behind him a widow and 

three daughters. The widow who oame into pos- 
session of the land of her husband exeouted a deed 
adopting a son as heir to her husband. The deed 
was registered and mutation was effeoted acoord- 
Ingiy in adopted son’s name. The collaterals of the 
husband had brought a suit to oontest the adop- 

n l # 0l li,a 8 ? bBe l , f eQl, l after 8ix years 01 kbla suit one 

!u daU S h brought a suit for declaration 

Itht the ad °Ptl°n and gift oould not affeot her 
rights as daughter : 

khak aa kbe .starting point of limitation, 
whether Art. 8, Punjab Limitation (Custom) Aot 
was applicable or Art. 118, Limitation Aot, was 
applloable, waa the date of plaintiff’s knowledge 

? D ' thQ BQlt WaB barred aa Ik 
brought after six years. [p ig^ q 

B. L. Puri for M. L. Puri and Bishen 
Narain — for Appellant. 

Mehr Chand Mahajan and Faqir Chand 
Mittal for Respondents . 

Coldstream J. - One Bamji Lai, a 
Brahman of Oohana tahsil, in the Bohtak 
distriot, died about 19 years ago, leaving 
f ' wld ° w ^t. Surti and three daughters 

S^fci ? hapan and Oarkhan. 

Surti who had taken possession of his 

iqa7 f °5 h ? r , Ilf ®. eieoated °° 17th May 
1927 a deed adopting a boy Bam Biohhpal 

as heir to her husband. The deed was 

registered on 19th May 1927, and on 7fch 

June 1927, thePatwari entered the muta^ 
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tion in aooordanoe with the deed. This 
mutation in favour of Ram Riohhpal was 
sanctioned by the Collector on 10th Novem- 
ber 1927. On 1 st November 1934, Mt. 
Man Bhari, Ramji Lai’s daughter, institu- 
ted the suit out of which the present 
appeal has arisen for a declaration that 
the adoption and gift in favour of Ram 
Riohhpal would not affeot her rights as 
daughter of Ramji Lai. One of her sisters 
sided with the plaintiff: the other does 
not appear to have taken any part in the 
proceedings. On behalf of Ram Riohhpal 
a number of pleas were raised one of whioh 
was that the suit was barred by limita- 
tion. On the issues arising out of the 
pleadings all of them exoept that of limi- 
tation were deoided in favour of the plain, 
tiff Mt. Man Bhari, but, holding that the 
suit was barred by time, the Subordinate 
Judge dismissed the suit. Against this dis- 
missal Mt. Man Bhari haB appealed to 
this Court. 


latest. I have already noticed that the- 
deed of adoption was registered on 19th 
May 1927 f and the mutation sanofcioned on 
10th November 1927. On 31st July 1928, 
the collaterals of Ramji Lai brought a suit 
to oontest this same adoption. It is inore. 
dible that while all this was going on the 
plaintiff remained in ignorance of her 
mother a adoption. The learned counsel? 
for the appellant has not been able to show 
us any reason for holding that on this- 
point the lower Court’s judgment is wrong. 
On the other hand, counsel for the respon. 
dent has referred to evidenoe whioh the 
appellant has not brought on the printed 
record but of which the appellant’s coun- 
sel has certified copies showing that the- 
adoption was celebrated in a public man. 
ner in whioh the brotherhood had assem- 
bled.^ Finding that the suit was rightly 
dismissed as barred by limitation we dis- 
miss the appeal with costs. 


As we are of opinion that the suit was k.b./r.k. 


Appeal dismissed . 


rightly dismissed on the ground of limita- 
tion, it is not necessary to mention all the 


points on whioh the parties joined issues 
in the lower Court. The lower Court ap- 
pears to have found that the suit was 
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Coldstream and Din Mohammad JJ. 


barred by the provisions both of the 
Punjab Limitation (Custom) Aot of 1920 
and Art. 118, Limitation Aot. It is con- 


Messrs. Mohammad Mohsin Maula~ 

Bakhsh — Petitioners* 


tended before us on the appellant’s behalf 
that the Punjab Aot has no application 
beoause the land in suit is not anoestral 
qua the plaintiff who claims as a daughter 
and not by reason of her descent from any 
common anoestor of herself and her 
mother, and that Art. 118, Limitation Aot, 
does not bar the suit beoause ib is not 
proved that the plaintiff had knowledge of 
the alienation more than six years before 
she instituted her suit. 

The learned Subordinate Judge has nob 
referred expressly to the Article of the 
Punjab Limitation (Custom) Aot whioh he 
considered to be applicable to the oase, but 
from hiB disoussion regarding the question 
of the plaintiff’s knowledge it seems dear 
that he has applied Art. 3. Whether Art. 3 
of the Punjab Aot or Art. 118, Limitation 
Act, be applicable, it is in our opinion 
dear that the suit is barred. In either 
oase the starting point of limitation is the 
date on whioh the plaintiff had know- 
ledge of the alienation. The lower Court 
has given good reasons for holding that 
the plaintiff must have had knowledge of 
the alienation on 31st July 1928 at the 


V. 

Commissioner of Income-tax — 

Respondent. 

Civil Ref. No. 14 of 1937, Deoided on- 
21st April 1937, made by Commissioner of 
Income-tax, Punjab, North West Frontier 
and Delhi Provinces, D./ 12th February 
1937. 

Income-tax Act (1922) S. 26 — Partnership 

Application for re-constitution — Mere fact 
that re-constitution reduces incidence of tax 
does not make re-constitution unreal — Non- 
introduction of new capital or failure to 
value assets, or firm reverting to old constitu- 
tion on refusal of registration — No presump, 
tion that constitution is bogus arrangement. 

Ifc is open to any person to reduce the inoidenoo 
of hiB inoome-tax in any legitimate way, and the- 
mere fact that a reoonetitution of the 6rm has 
reduced the Inoidenoe of the tax is by itself no 
evidenoe that the reconstitution is not real. 

At the time of the reoonetitution of a firm, the 
new oapital was not introduced. Nor was there- 
the valuation of assets. After registration had 
been refused the firm reverted to its old con- 
stitution: 

Held that these were not sufficient grounds 
for supposing that the reoonstitution was a bogus 
arrangement. [P 195 0 1), 
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Addison and Din Mohammad JJ. 

Bakht Singh — Debtor — Petitioner. 


Bashir Ahmad — for Petitioner. 

J. N. Aggarwal and S. M. Sikri — 

_ for Respondent. 

Coldstream J. This is a reference by 
the Commissioner of Inoome-tax, Punjab 
and North- West Frontier Provinces, under 
S. 66 (3), Inoome-fcax Acfc. The oiroum- 
stances out of which it has arisen are set 
forth in the order of this Court in Civil 
Miso. No. 396 of 1936 of 8th December 
1936. The Commissioner, as I understand, 
in bis statement has justified the rejection 
of the application of the petitioners for 
registration of their firm on the follow, 
ing grounds : (l) That no fresh capital 
is shown to have been added for the con- 
stitution of the new firm : (2) That no 
provision for valuation of the assets of the 
new partners of the partnership appears to 
have been made : (3) That after the appli- 
cation for registration of the firm was 
refused, the petitioners reverted to their 
old constitution ; and (l) that the objeot 
of the reoonstitution of the firm was to 
reduoe the incidence of the inoome-tax. 

As regards the first of these reasons, it 
is an admitted fact that one of the new 
partners, that is to say, the wife of Fazal 
Rahman brought in with her Bs. 3000 in 
cash. In any case, the fact that the new 
capital was not introduced would be no 
material for holding that the reoonstitution 
was not genuine. There is no statutory 
obligation for the valuation of assets before 
a farm can be reconstituted. The faot that 

? io fc ^ r r fl egl0fcra 5 lo , n hftd been refused the peti- 
t oners reverted to their old constitution 
early raises no presumption or affords 
any ground for supposing that a constitu- 
bion must be a bogus arrangement : for 

bee e n reieof a A Pl f i0 h afci ° n '° r r0 ^ration had 

open to the ' rr *** °° ° ther oour8e 
open to the petitioners than to proceed 

with their business as the old firm It ie 
not disputed before us that it is open fcn 

Will be entitled to their costs P6tltl0Der8 
V.B.b./a.L. Reference answered. 


V. 

Municipal Committee , Sargodha , and 
otners — Creditors — Respondents. 

Civil Revn. No. 170 of 1937, Decided on 

7th December 1937, from order of Dist 

Judge Shahpur at Sargodha, D/. 22nd 
December 1936. 

1934) nj S b 2S * ^ °\ ief i° f IncI ; blednes> Act (7 of 
1934) S. 25 - Insolvency Court is Civil Court 

Application to Board— Insolvency proceed- 

n g . respecting same debt-insolvency C ourt 

is bound to stay proceedings. * 

An Insolvenoy Court Is a Civil Court for fch* 

bv^thftVL 8, 2 f* H T^ DCe °° an a PP Iic ation made 
by the debtor to a Debt Conciliation Board an 

Insolvency Court is bound to stay proceedings of 

a PP licat,on m respect of the fame 
debt for the settlement of whioh an application 
has been made to the Board : A I R ; 0 7? 
and A I E 1937 Lah esojel.on. ? Lah 

t> p pi , , „ [P 196 0 3) 

H. C. Chawla — for Petitioner. 

Amolak Bam Kapur and Bbagwat Dayal 

„ /or Respondents. 

ni/| ddl8 ° D J> ~ Tha P oint raised in this 
oivil revision is whether S. 25 P„ n “h 

Behef of Indebtedness Aot, applies to^n 

Insolvency Court and whether on an aprT 

^ th0 d6bt0r t0 a Debt Con.' 
Oiliation Board an Insolvenoy Court is 

bound to stay proceedings of an insolvenoy 

app hoation in respect of a debt for the 

settlement of whioh an application has 

been made to the Board. The r n „; 

below have held that an Insolvenoy Con 
is not a Civil Court for the purpose of 

«nl 'nf U T^ Relle, o( lDd ebtedness Aot 
nd the debtor has preferred this oivil 
revision against their decision. 8 25 

of any debt tot the eeUfcmenfof which a^nl?' 7 
tion has been made to the Board and anv PP,, ca " 

re fi h D O Pt PrO f 0eedlD8 P0nding before’ a Civil Court in 

S2R&5 b n /e ^ r 

agreement has been made under 817 ° ° r an 

An application has been mado fr. « ll 
C onciliation Board by the dehtn** i ° a 

Court whioh has refused to stay ?h°e In B sT 

Kr/fcs : 8 ' l8 * « 
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Besides the Ooucts of Small Causes established 
under the Provinoial Small Cause Courts Aot 
1887, and the Courts established under any other 
enactment for the time being in foroe, there shall 
be the following olasses of Civil Courts, namely : 
(L) the Court of the Distriot Judge; (2) the Court 
of the Additional Distriot Judge, and (8) the Court 
of the Subordinate Judge. 

This seems to us to mean that Civil 
Courts include the Court of the Distriot 
Judge, the Court of the Additional Diatriob 
Judge, the Court of the Subordinate Judge, 
the Court of 8mall Causes and any other 
Court established under any other enaot- 
ment for the time being in foroe. As this 
seotion is worded, that seems to us to be 
the only possible interpretation of the 
seotion. Aooording to S. 18, Punjab Courts 
Aot, therefore an Insolvenoy Court is a 
Civil Court. In 8. 2 (l) (b), Provinoial 
Insolvenoy Aot, “Distriot Court” means the 
principal Civil Court of original jurisdio. 
tion, that is, the Court of the Distriot 
Judge, while under the proviso to 8. 3 (l) 
of the same Aot a subordinate Court may 
be invested with jurisdiction as a District 
Court under the Provinoial Insolvenoy Aot. 
By reason of 8. 6, Provinoial Insolvenoy 
Aot, the Insolvenoy Court, that is the Dis- 
triot Court, shall have the same powers 
and shall follow the same procedure as it 
has and follows in the exercise of original 
civil jurisdiction while it has already been 
pointed out that the Distriot Court, which 
Is the Insolvenoy Court, is a Civil Court 
aooording to 8. 18, Punjab Courts Aot. 
There seems therefore to be no doubt that 
Insolvenoy Courts are Civil Courts. 

It was objeoted however that in a later 
Aot, the Punjab Debtors’ Proteotion Aot, 
1936, in 8. 2 (4) of that Aot “Court” was 
defined as inoluding a Court acting in the 
exercise of insolvenoy jurisdiction and that 
this showed that “Oourb” did not inolude 
an Insolvenoy Court without speoial legis- 
lation. This does nob follow: by the time 
this later Aot was passed, the point now 
before us had been raised in many Insol- 
venoy Courts and numerous applioations 
were pending in this Court and the 
Legislature may have speoifioally defined 
“Court” to inolude an Insolvenoy Court 
for the purpose of this later Aot by reason 
of its knowledge that this point had been 
raised under the earlier Aot. There is no 
foroe therefore in this objeotion. 

In the present oase an applioation has 
been made to a Debb Conciliation Board 
under 8. 9, Punjab Relief of Indebtedness 
Aot. Under 8. 25 of the Aot therefore, 


any suit or other proceeding pending before 
a Civil Court in respeot of any debt for 
the settlement of whioh applioation has 
been made to the Board shall be suspended 
until the Board has dismissed the applioa- 
tion or an agreement had been made under 
8. 17. The applioation of the oreditor in 
the Insolvenoy Court to have the debtor 
adjudicated an insolvent is obviously a pro- 
ceeding pending before a Civil Court in res- 
peot of a debb for the settlement of whioh 
applioation has been made to the Board. 
It follows that the Insolvenoy Court must 
stay proceedings under 8. 25. This has 
already been held by a Division Benoh of 
this Court, the deoision of whioh is pub- 
lished in (1937) 39 P L R 756. 1 It was said 
there that if an applioation under 8. 9 is 
made to the Board and this is brought to 
the notioe of the Insolvenoy Judge the 
proceedings pending before the Insolvenoy 
Court must be suspended under 8. 25 of 
the Aot. There is also a deoision of a 
Single Judge to the same effeob. This is 
published in (1937) 39 P L R 338.* 

For the reasons given we hold that the 
Insolvenoy Court is a Civil Oourb for the 
purpose of 8. 25, Punjab Relief of Indebted- 
ness Aot, and we aooept this petition, set 
aside the orders of the Courts below and 
direot the Insolvenoy Court to stay the pro- 
oeedings pending before it until the Board 
has dismissed the applioation of the debtor 
or an agreement has been made under 8. 17. 
We allow the petitioner his costs in this 
Court but parties will bear their own 
costs in the other Courts. 

v.b.b./r.k. Petition allowed . 

1. Ghanan Daa v. Ghulatn Mahomed, (1937) 24 

A I R Lah 861=170 I 0 33 =(1937) 39 P L R 

766. 

2. Marad v. Lala Hans Raj, (1937) 24 A I R Lah 

680=39 P L R 338. 
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Abdul Rashid J. 

Firm Haji Mahbub Baksh Rafuud - 
Din through Mohamad Ashraf — • 
Defendant — Appellant. 

v. 

Abdul Ghaffar — Plaintiff — 
Respondent. 

Seoond Appeal No. 488 of 1937, Deci- 
ded on 25th October 1937, from decree of 
Addl. Diet. Judge, Delhi, D /- 26th Febru- 
ary 1937. 
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# Limitation Act (1908), Arts. 29 and 83 — 
Suit by A for declaration that property 
attached by M in execution of hit decree 
againet H did not belong to H but to himself 
and also for injunction restraining M from 
auctioning the property — Undertaking by M 
that he would indemnify A after auction sale 
if it would be proved that property belonged 
to A — Suit decreed in favour of A— Property 
auctioned by M — Suit by A for price of pro* 
pertysold — Suit held not one for damages for 
wrongful seizure — Art. 83 and not Art. 29 
applied. 

Article 29 must be interpreted to apply only to 
the seizure and not govern any suit arising out of 
what happens at the time of sale : A 1 R 1924 
Lah 136, foil. (P 198 0 1, 2] 

One A brought a suit against M for declaration 
that oertain property attaohed by M in execution 
of his deoree against H belonged to him and not 
to H. He also applied for temporary injunction 
forbidding M from getting the property auc- 
tioned. But M undertook to indemnify A after 
the auotion sale if it was proved that the property 
in dispute belonged to A. The suit was sub- 
sequently deoreed in favour of A and it was 
declared that the property belonged to A. Mean- 
while the property was auotioned by M. A there- 
upon brought a suit lor the price of the property 
sold : 


Held that the suit was not for damages to 
wrongful eelzure. The cause of action for th< 
suit was the undertaking given by M and not th< 
wrongful seizure. Art. 88 and not Art. 29 there 
fore applied. [P ig 8 q «/ 

Bhagwat Dyal — for Appellant. 

Bbamair Ohand and Madan Lai — 

for Respondent 

Judgment. On 7fch Deoember 1929 
the firm Mahboob Bakhsh-Rafi.ud-Dic 
got 10 bags of Unab attaohed in exeou. 
tion of their deoree against Hafiz.ud.Din. 
Abdul Ghaffar plaintiff filed objections 
against this attachment on 22nd February 
1930, stating that the 10 bags of Unab 
belonged to him and were not the pro- 
perty of Hafiz.ud.Din, judgment. debtor. 
Ihese objections were dismissed on 25th 
February. On 17th March Abdul Ghaffar 
instituted a declaratory suit to the effeot 
that the 10 bags of Unab belonged to 
him and were not liable to attachment 
and sale in the deoree of Mahboob Bakhsh. 

against Hafiz.ud.Din. On 
18th March Abdul Ghaffar presented an 
application for the issue of a temporary 
injunction to the defendants forbidding 
them from getting the 10 bags of Unab 

iRfin^ ?V fch V/ ame day an order was 

issued to the defendants not to have the 

J” ag8 . o£ Unab auotioned. This prohibi. 

7 s fc y the process-server 
to the defendant firm but the proprietors 

aB well as their Mukhtar.i.am 
refused to receive the order, and a report 


to that effeot was made by the process 
server to the Court. On 25th Maroh Abdul 
Ghaffar made another similar application. 
An order was therefore issued to Messrs. 
Beni Parshad.Nasir Din auctioneers res- 
training them from selling the goods in 
suit till further order of the Court. Notice 
was also issued to the defendants to show 
cause why proceedings should not be taken 
against them for contempt of Court in 
refusing to take servioe of the notice of the 
temporary injunction issued against them. 
On 27th Maroh the defendants presented 
an application to the effeot that the tem- 
porary injunction should be oanoelled as it 
was illegal. When the parties appeared 
in Court however Mohammad Ishfaq, 
Mukhtar.i.am of the defendants, made the 
following statement on solemn affirmation : 

After the auotion of the property in dispute if 
It ia proved that the property was of the plaintiff 
I will be responsible for any damages fixed by the 
Court. 

It appears that the bags of Unab had 
been auotioned on 25th Maroh but this faot 
was not revealed to the Court by the defen- 
dants, nor was any reservation made in 
the statement made by the Mukhtar.i.am 
of the defendants. That statement implied 
that the defendants would indemnify the 
plaintiff for any damages suffered by him 
on aooount of the auotion of the “property 
in dispute.” On 17th Maroh 1931, the 
plaintiff s suit was deoreed and it was held 
that the ten bags of Unab worth Rupees 
680-6-6 belonged to Abdul Ghaffar and 
were not liable to attachment and sale in 
execution of the deoree seoured by the 
defendants against Hafiz.ud.Din. 

The suit, out of whioh the present 
appeal has arisen, was instituted by the 
plaintiff Abdul Ghaffar on 12th Maroh 
1932 for recovery of Rs. 896-6.6 from the 
defendants : Bs. 580.6.6 were olaimed as 
the price of ten bags of Unab, Rs. 116 as 
interest and Rs. 200 as damages for wrong- 
ful seizure. The plaintiff’s suit, so far as 
the claim for interest and damages is oon. 
oerned, was held as barred by limitation 

rqo Court. A deoree for Rupees 

580.6.6 was however awarded to the 
plaintiff. The trial Court held that, so far 
as the price of 10 bags of Unab was con. 
cerned, the oasefell under Arts. 48 and 49, 
lm. Act, ft nd was within time. Against 
this deoision, the defendants preferred an 
appeal in the Court of the learned Addi. 
tiona District Judge. The learned Addi. 
fcional Distriot Judge held the suit to be 
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within time under Art. 83, Lim. Aot. The 
defendants have preferred a second appeal 
to this Court. 

It was strenuously contended by the 
learned counsel for the appellants that on 
25th Maroh 1930, ten bags of Unab had al. 
ready been sold by the auctioneers and that 
the undertaking given by the Mukhtar of the 
defendants on 27th March 1930, referred 
merely to goods that were yet unsold and 
had no reference to goods that had already 
been sold. In my opinion this contention 
is without any force. The undertaking 
refers to the “property in dispute.” The 
property in dispute was “ten bags of 
Unab only which had been sold to the 
knowledge of the defendants on 25th 
Maroh. It oannot therefore be said that 
the undertaking referred to goods that 
were to be sold in the future. If the 
defendants’ Mukhtar-i-am wanted to make 
any reservation with respect to the goods 
that had already been sold it was open to 
him to state that faot plainly at the time 
the undertaking was given. The tempo, 
rary injunction prohibiting the sale of ten 
bags of Unab had been issued on 18th 
Maroh. On 25th March a notioe had 
also been issued to the defendants to show 
cause why they should not be prosecuted 
for contempt of Court. In view of these 
eventualities the defendants’ Mukhtargave 
an unconditional undertaking on 27th 
Maroh. 


The learned oounsel for the appellants 
relied on 31 Mad 431, 1 53 Mad 621* and 
J C 157. 3 The first two cases, in my 
opinion, have no applicability to the facts 
of the present case. The oause of action 
in the present case is the undertaking 
given by the defendants’ Mukhtar on 27th 
Maroh 1930. Wrongful seizure is not the 
oause of aotion so far as the claim for 
Rs. 580-6.6 is concerned. 130 I O 157 8 is 
a Single Bench Nagpur case and the view 
taken therein is in direot conflict with the 
view taken by a Division Benoh of this 
Court in AIR 1924 Lah 136. 4 It has 
been laid down by this Court that Art. 29, 
Lim. Act must be interpreted to apply only 
to the seizure and no t to govern any suits 

1. Damaraju Narasimha Rao v. T. Gancaraiu. 
(1908) 31 Mad 431=18 MLJ 590. 

2. Pannaji Devi Ghand & Go. v. Sanaji Kapur 

Chand, (1930) 17 AIR Mad 635=126 I O 
721=63 Mad 621=69 MLJ 869. 

8. Krishna v. Bitaram, (1931) 18 A I R Nag 47= 
130 I O 167. 

4. Ohanda 8iDgh v. Jal Kiflhen Das, (1924) 11 
AIR Lah 186=86 I 0 24. 


v. Jhinda Ram 


A. I. R. 


arising out of what happens later at the 
time of sale. The present suit for the 
prioe of ten bags of Unab is not a suit for 
damages for wrongful seizure. Rs. 200 
were claimed as damages for wrongful sei- 
zure and the Buit with respeot to that item 
has been dismissed. The oause of action 
for the suit for the price of the Unab is 
the undertaking given by the Mukhtar.i. 
am on 27th Maroh 1930. The suit is 
therefore clearly within limitation under 
Art. 83. For the reasons given above I 
a ffirm the decision of the Court below and 
dismiss this appeal with oosts. 

d.s./r.K. Appeal dismissed. 
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Tek Chand and Abddl Rashid JJ. 

A. R. Davar — Audi on -pur chaser — 
Appellant. 

v. 

Jhinda Ram , J udgment -debtor and an - 
other, Decree-holder — Respondents. 

Letters Patent Appeal No. 16 of 1937, 
Deoided on 21st May 1937, from order of 
Jai Lai J., D/- 8th Deoember 1936. 

Civil P. C. (1908), O. 21, Rr. 85, 86 and 90 

Failure to deposit 75 per cent, of purchase 
money within fortnight does not amount to 
material irregularity in conducting or pub* 
fishing sale — Court cannot extend time for 
making such deposit and must resell property 
—Discretion given in Rule 86 is only with res- 
pect to forfeiture of deposit and not resale. 

The ‘publishing’ of the Bale has reference to all 
proceedings that take plaoe till the sale ia actually 
held. Any proceedings that take plaoe after the 
deposit of 25 per cent, of the purchase money has 
been made cannot be regarded as falling within 
the meaning of the words 'publishing' or 'conduct- 
ing the sale’. The failure to deposit 76 per oent. 
of the sale price within a fortnight as required by 
O. 21, R. 86, Civil P. O., does not therefore amount 
to a material irregularity in publishing or conduct- 
ing a ealc within the meaning of O. 21, R. 90. 
When default is made by the auotlon-purohaser 
in paying into Court full amount of the purchase 
money within the time allowed by O. 21, R. 86, 
the Oourt has no jurisdiction to extend the time 
but must order a resale under R. 86. The only 
discretion given by R. 86 is in the matter of forfei- 
ture of the deposit of 25 per oent. made by the 
auotion*purohaeer, and not in the matter of resale: 
AIR 1935 All 243 , Rel. on ; AIR 1937 Lah 
113 ; AIR 1924 Rang 81; AIR 1933 Oudh 345 
and 28 All 238, Listing. [P 199 G 2 ; P 200 0 1] 

Mela Ram and Faqir Ghand Mitial for 
Manohar Lai — for Appellant. 

J. L. Kapur — for Respondent ( Judq - 
emnt-debtor.) , . 

Manohar Lai Saohdeva — for Respon- 
dent No. 2. 
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Abdul Rashid J.— On 22nd May 1933, 
the Model Town Sooiety Ltd., Lahore, ob- 
tained a decree for Rs. 12,000 with interest 
at 9 per cent, per annum against Rai Sahib 
Jinda Ram. A house belonging to the 
judgment. debtor in the Model Town was 
attached and put to auction on 15th April 
1935. The house was purobased by Mr. 
A. R. Davar for a sum of Rs. 8100. Imme- 
diately after the conclusion of the sale, the 
auction, purchaser paid a sum of Rs. 2025 
to the auctioneer. On 17th April 1935 
objections against the sale were preferred 
by the judgment.debtor under O. 21, R. 90, 
Civil P. C. A sum of Rs. 6075 was to be 
deposited in Court by the auction. purchaser 
within 15 days of the sale of the property 
as required by O. 21, R. 85, Civil P. C. 
This sum was however not deposited within 
the required time. On 27th May the auo. 
tion. purchaser made an application to the 
Court asking for permission to deposit the 
sum of Rs. 6075. This application did not 
mention the date of the deoree or the date 
of the sale, nor did it ask for extension of 
time. At the baok of this application the 
following order appears in the handwrit. 
lng of the Reader, and is initialled by the 
presiding officer of the Court: 'Uasab 
eabta rupiya dakhil khazana howe. On 
18th October the objections that had been 
preferred by the judgment.debtor on 17th 
April against the sale, were dismissed in 
dafaalt. On 22nd May 1936 the oase was 
taken up by the Court for the purposes of 
determining whether the sale should be 
confirmed. At that time objeotion was 
taken to the con6rmation of the sale on 
the ground that 75 per cent, of the sale 
prioe had not been deposited in Court 
within the prescribed period, and that the 
r'Ourt was therefore bound to resell the 
house. The executing Court did not give 
etfeot to this objeotion and confirmed the 
sale. Against this decision an appeal was 
preferred to this Court which was heard 

Tnd 0 M a ^ e l Sinfila Jndga - Tha ^med 

hal f ‘)| a ‘ the provisions of O. 21, 
Br. 85 and 86, Civil P. C„ wore manda. 

nrbf n a £ d ,S ha<i ttS 76 PBr ° ant of tha 0al « 

wlthin h lfi a°‘ be , an dap ° aitad Court 
within 15 days of tho sale the Court was 

eX th / 68811 f ba propart *- 0a tb“ 

“ ndi . D ® ‘^ a a PP 0al Preferred by the judg. 
ment.debtor was accepted and a resale of 
the house in question was ordered. In the 

^“°‘“ d ‘ ag , p ° r , tioa «» ‘be judgment, it was 

i rX ‘ ha laarned Jnd8a ‘ ha ‘ bad 
een brought to his notioe by the auotion. 
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purchaser that he had spent a considerable 
amount of money in effecting improve- 
ments after the purohase of the property, 
and that the amount he had spent on these 
improvements should be allowed to him 
if the house was ordered to be resold. The 
learned Judge held that if the executing 
Court finds that the auotion. purchaser 
had spent any money on the improve- 
ments of the property bona fide, then it 
would be open to that Court to direot that 
out of the sale proceeds of the property on 
its resale the amount spent by the auction- 
purchaser shall be first paid to him and 
the balanoe if any shall be paid to the 
decree-holder. Against this deoision two 
appeals have been preferred to this Court 
under Cl. 10 of the Letters Patent : one by 
the auotion. purohasor A. R. Davar and the 
other by Rai Sahib Jinda Ram. Both of 
these appeals can be conveniently disposed 
of by one judgment. 


It was contended on behalf of the auo- 
tion.purohaser that failure to pay 75 per 
oent. of the sale prioe as required by R. 85 
of O. 21 amounts to a mere irregularity 
within the purview of O. 21, R. 90 and 
that a sale cannot be set aside on aooount 
of this irregularity unless the judgment- 
debtor has sustained substantial injury by 
reason of such irregularity. The learned 
counsel for the auotion. purchaser further 
contended that the Division Bench ruling 
of the Allahabad High Court, 57 All 658, 1 
relied upon by the learned single Judge 
does not lay down the law oorreotly and 
that the provisions of O. 21, R. 85, Civil 
P. O., are not mandatory but are merely 
directory. It has been held in 57 All 658 1 
that when default is made by the auotion. 
purohaser in paying into Court the full 
amount of the purohase money within the 
time allowed by O. 21, R. 85 the Court 
has no jurisdiction to extend the time but 
must order a resale under R. 86. The only 
discretion given by R. 86 is in the matter 
of forfeiture of the deposit of 25 per oent. 
made by the auotion-purohaser, and not 
in the matter of resale. 


auo ouQteotion raised on 


^wuau ui UilU 

auotion. purohaser is that tha failure to 
deposit 75 per oent. of the sale prioe with, 
in a fortnight, as required by O. 21, R. 85, 
“mounts to a material irregularity in 
publishing or conducting a sale and such 

1§ v * Buttn Mai, AIR 1935 All 

1R7~ 169 1 ° 910= G7 All 658=1935 A L J 

AO I • 
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irregularity is oovered by O. 21, R. 90, 
Civil P, C. Id my opinion this contention 
is devoid of all foroe. The ‘publishing” 
of the sale has refereDoe to all proceedings 
that take place till the sale is aotually 
held. The sale is held or conducted on a 
ipartioular day or days appointed by the 
Court. ^ As soon as the sale is concluded 
the highest bidder is declared, under 
O. 21, R, 84 , to be the purchaser. He is 
to pay immediately after this declaration 
a deposit of 25 per cent, of the purohase 
price to the officer or other person con- 
ducting the sale. Any proceedings that 
take place after this deposit has been 
made,, cannot, in my opinion, be regarded 
as falling within the meaning of the words 
conducting the sale'. In this view of the 
matter the rulings dealing with the provi- 
sions of O. 21, R. 84 are not fully appli. 
oable to the facts of the present case. 
Most of the rulings referred to by the 
learned oounsel for the auotion. purchaser 
such as A I R 1937 Lah 113, 2 AIR 1924 
Bang 81, 3 8 Luok 73 1 4 and 28 All 238 6 
deal with the provisions of O. 21, R. 84 . 

A few rulings were quoted in whioh refer- 
ence has been made to the provisions of 
O. 21, R. 85, Civil P. G« In eaoh of these 
rulings however, the auotion. purchaser, 
the judgment.debtor and the deoree. holder 
signified their consent to the extension of 
time for making a deposit of 75 per cent, 
of the purohase price by the auction-pur- 
chaser. It was therefore remarked in some 
of these rulings that the effeot of oonsent 
was to waive the irregularity in the pro- 
cedure and the proper view to take of the 
transaction was to hold that the old sale 
was equivalent to a resale : vide 69 Cal 
117 8 at p. 127. A similar observation was 
made in a Division Bench ruling of the 
Madras High Court reported as A I R 
1923 Mad 48. 7 I would therefore respect- 
fully agree with the view propounded in 
67 All 658. 1 In the result I would dis- 

2. Mahomed All v. Ram Daea, AIR 1937 Lah 
118* 

8. Mg. Chit Hiaing v. N. A R. M. Chetty, AIR 
1924 Rang 81=79 I 0 747=2 Bur L J 166. 

4. Jangli Bakhsh 8ingh v. Buddhanlal. AIR 
1938 Oudh 846=144 I 0 814=8 Luck 781= 

10 O W N 440. 

6. Ahmad Bakheh v. Lalta Prasad, (1906) 28 All 
288=1906 AWN 263. 

6. Kalipada Makerji v. Basanta Kumar. AIR 

1932 Cal 126=188 I 0 177=69 Oal 117=86 
OWN 877. 

7. Bubramanyam Nambudrl v. V. Kamanathl, 
AIR 1928 Mad 48=69 I 0 1001=48 M L J 
477, 


A. I. R* 

miss the appeal of the auotion. purchaser 
(Letters Patent Appeal No. 16 of 1937J. 

There is no substance in the appeal pre- 
ferred by the judgment.debtor (Letters 
Patent Appeal No. 17 of 1937). The 
learned single Judge has not held that the 
auotion. purchaser will be entitled to the 
costs of the improvements if he provee 
that any bona fide improvements have 
been oarried out. The learned Judge has 
left it to the executing Court to determine 
whether the auotion. purchaser would be 
entitled to olaim any sum on account of 
improvements and if so whether any bona 
fide improvements have in fact been made. 
It would be open to the auotion. purchaser 
to make an application to the executing: 
Court for compensation on account of 
improvements and it would be for thafr 
Court to determine whether it is permis- 
sible to allow any sum, and if so, what 
amount on account of improvements. I 
would therefore dismiss the appeal of the 
judgment.debtor also. I would direct the 
parties in both the appeals to bear their 
own costs of these appeals. 

Tek Chand J. — I agree. 

K.B./a.l. Appeals dismissed* 
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Young C. J. and Monroe J. 

• f 

Mohammad Din Mehar Din and 
another — Appellants. 

v. 

Emperor . 

Criminal Appeal No. 1381 of 1936, De- 
cided on 16th February 1937, from order 
of Addl. Sees. Judge, Lahore, D/- 30th. 
November 1936. 

(a) Criminal P. C. (1898), S*. 148, 533 — 
Confessions recorded under S. 164 — Actual 
questions and answers put by Magistrate to- 
accused not recorded but Magistrate giving 
evidence under S. 533 and satisfying Court 
that usual precautions were taken — ^ Confes- 
sions are admissible in evidence. 

Where certain confessions are recorded under 
S. 164 and although the actual questions and 
answers put by the Magistrate to the confessing 
aocused are not reoorded, the Magistrate gives- 
evidenoe under S. 693 and satisfies the Court that 
questions had been asked and the nsual precau- 
tions had been taken by him, the confessions are- 
admissible in evidenoe under Ss. 164 and 688 
taken together. It is not possible to lay down the- 
partioular questions to be asked in eaoh particular 
case but the Magistrate and the High Court have 
to be satisfied that the confession was in faofc 
voluntary : AIR 1936 P O 263, Disting. 

[P 201 O 1, 21 

(b) Penal Code (1860) S. 302 — Murder — 
Sentence— Extreme youth. 


I 
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Extreme youth of the aoouBed Is a sufficiently 
strong reason for not passing a sentence of death 
on them. [P 202 0 2] 

Durga Das Jain and M. Aslam — 

for Appellant . 

D. S. Sawhney, Public Proseoutor — 

for the Grown . 


Young C. J. — Mohammad Din and 
Wali Mohammad and two others were 
charged with the murder of one Bashir, a 
boy 11 years of age. The Additional Ses- 
sions Judge of Lahore found Mohammad 
Din and Wali Mohammad guilty and sen- 
tenced them to death : the other two he 
acquitted. The evidence in this oase upon 
which these two boys have been oonvioted 
oonsists of the evidenoe of a oonfession by 
eaoh of them made under S. 164, Criminal 
P. C., before a First Class Magistrate, the 
recovery from their bodies of clothes bear- 
ing human bloodstains, traok evidence 
proving that they were at the spot where 
the body of the murdered boy was dis- 
covered and also evidenoe of a motive. If 
the confessions are believable and admis- 
sible, no other evidence is in law required. 
In this oase however there is the corrobo- 
ration by the recovery of the bloodstained 
garments and the traok evidenoe. 


It has been argued by counsel that thi 
confessions are not admissible and hi 
attempted to rely upon the latest deoisioi 
of the Privy Counoil in 17 Lah 629. 1 Thai 
deoision however has no bearing whatevei 
on the faots of this oase. The oonfessioni 
were recorded under S. 164, Criminal P. C. 
and although the aotual questions anc 
answers put by the Magistrate to the con, 
fessing accused were not recorded, the 
Magistrate gave evidence as is permitted 
under S. 633, Criminal P. C. and be satis, 
bed the Court that questions had beer 
asked and that the usual precautions had 
been taken by bim. The Privy Council 
ruling, 17 Lah 629, 1 did not oonsider the 
effeot of 8. 633, Criminal P. C., and tbeir 
Lordships themselves said they expressed 
no opinion on the question of the operation 
or soope of S. 633, Criminal P. C., as it had 
no bearing on the oase whioh was then 
under disoussion before them. In our opi- 
nion 8s. 164 and 633 taken together make 
lit dear that these confessions are admis- 
sible in evidenoe. The learned Honorary 
Magistrate in Co urt says : 

1. Naeir Ahmad v. Emperor, (1986) 28 A I R 

? a C q?5 8 “’ 19 t 6 Cr 0 762=168 I 0 881=68 

I A 872=17 Lah 629 (P 0). 


I questioned him (Wall Mohammad) In order to 
satisfy myself if he was making his statement 
voluntarily. I explained to the accused that I was 
a Magistrate and that any statement whioh he 
might make could be used as evidence against 
him. I explained this by questions and answers. 

And later on under cross-examination 
he says : 

1 asked the acoused if he was making the state- 
ment under police influence and he replied that 
he was speaking voluntarily and for the sake of 
truth. ' 

It is not possible to lay down the parti- 
cular questions in eaoh particular oaBe 
whioh ought to be put, but the Magistrate, 
and the High Court have to be satisfied 
that the oonfession was in faot voluntary. 
We oannot see any reason to doubt the 
voluntary nature of these confessions. 
These two boys had been in polioe oustody 
for about a fortnight before the confessions 
were made, and we have no doubt that if 
the police had wished illegally to obtain 
confessions, boys of this age would have 
suocumbed to polioe pressure at a very 
muoh earlier date. The confessions set out 
the motive namely, that the wife of 
Mohammad Din had been abduoted by one 
Dullah, and therefore the aooused came to 
the oonolusion that as Dullah was a man 
it would be easier to murder his small son 
Bashir in order to obtain revenge : Bashir 
was caught in a field and these two assisted 
in the murder. A pagree, loin cloth and a 
shirt were taken from the body of Moham. 
mad Din shortly after the murder and 
they were found stained with human blood. 

A shirt was taken from person of Wali 
Mohammad and it was also found to be 
stained with human blood. The traok 
evidence whioh appears to us to be reli- 
able shows that both these appellants were 
in the oompany of Bashir at the place 
where the murder took plaoe. We are 
satisfied on this evidenoe that the oonolu- 
sion of the learned Additional Sessions 
Judge cannot be attacked. 

We disagree however with the learned 
Judge when he thought that he was bound 
to oondemn both these boys to death. Their 
ages are given in the heading of the judg- 
ment as 12 years. The learned Judge how- 
ever oomes to the oonolusion that they are 
16 and 17. We have had the advantage of 
seeing them here ourselves and we would 
put their ages in the neighbourhood of 15£. 
Not only do we think that it would be 
wholly wrong to hang boys of this age, bub 
in this oase there is some evidenoe con- 
tained in the confessions whioh is of course 
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the real evidenoe against both of them, 
that there was provocation at the hands 
of Dullah, the father of Bashir, who was 
murdered. This provocation flowing from 
Dullah would not, it is true, have affected 
our minds if these appellants had been of 
mature age as Dullah was not murdered 
[but his son. Taking into consideration the 
youth of the appellants whioh, in any 
event, we consider to be a sufficiently 
istrong reason, we set aside the sentence of 
•death in both cases and sentence them 
instead to transportation for life ; the 
Government will probably oonsider the 
advisability of keeping these two youths in 
the Borstal Jail. 

r.m./r.k. Order accordingly. 
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Hek Chand and Abdul Rashid JJ. 

Jamala — Plaintiff — Appellant. 

v. 

Mohammada and others — Defendants 

— Respondents. 

First Appeal No. 341 of 1936, Deoided 
on 28th May 1937, from decree of Senior 
Sub- Judge, Ferozepore, D /- 29th April 
1936. 

Punjab Land Revenue Act (17 of 1887), 
S. 117 (1) — Suit for declaration of title by J 
— No application for partition to revenue 
authorities — No direction by revenue autho- 
rities to bring civil suit — Previous admission 
by J that land in suit was already partitioned 
— Even then suit was maintainable under 
S. 117 (1) and principle of estoppel did not 
apply. 

J instituted a suit In whioh he alleged that the 
entire estate left by his anoestor was joint, that 
no private partition ever took plaoe, that he was 
entitled to a declaration to theeHeot that the land 
in question belonged to him and the oo-sharers 
jointly and that be was entitled to have it parti- 
tioned. The suit was contested by the co-sharers 
on the ground that J had no right to sue for the 
declaration prayed for on the ground that he 
•never applied for partition to the revenue authori- 
ties, that he was not directed to bring a civil suit, 
that he was estopped from instituting the suit 
since he had previously admitted that the land 
•had already been partitioned : 

Held, that suit being for a declaration of title 
was maintainable under B. 117 (l), Land Revenue 
■Aot :150 P R 1890, Bel. on. [P 203 0 1, 2] 

Held further that the prinoiple of estoppel did 
•not apply. [P 208 0 1] 

R. P. Khosla and Nazar Mohammad — 

for Appellant. 

J. L. Kapur — for Respondents . 

Abdul Rashid J. — The facts, relevant 
to the question of law involved in this 


appeal, may be shortly stated. Hasham 
had four sons, namely Jamala (plaintiff), 
Mohammada (defendant 1), Jaimal (defen- 
dant 2) and Fateh Mohammad. Fateh 
Mohammad had one son, namely Nura 
(defendant 3). Hasham died on 16th 
Maroh 1926. His estate consisted of 3005 
kanals and 1 maria of land situate in vil- 
lage Ghulam Patra in the Ferozepore dis- 
trict. On 3rd September 1927 Jaimal 
(defendant 2) filed an application for the 
partition of the property left by his father 
before the Assistant Collector. On 23rd 
September 1927, Jamala, plaintiff, and 
Nura and Mohammada, defendants, filed a 
written statement They pleaded inter 
alia that a private partition had already 
taken place between the parties after the 
death of Hasham and that the application 
did not lie. Mr. Gokal Chand, Assistant 
Collector, held that a part of the property 
left by Hasham had been partitioned 
amongst his heirs, and that a part of the 
property of Hasham was still joint. He 
returned the application to the applicant 
with the remark that either he should file 
dn application in respeot of unpartitioned 
land or if in reality there had been no 
private partition, as alleged by him, he 
should establish his right in a Civil Court. 
A similar application was again presented 
by Jaimal on 19th June 1928. The order 
on this application was similar to the one 
reproduced above. On 3rd August 1933, 
Jaimal presented a third application for 
partition. On this application it was held 
by Mr. Ladha Ram, Assistant Collector, 
that once a private partition had been 
established it was the function of the Civil 
Court to decide as to whether a private 
partition had converted joint property into 
separate property. He was of the opinion 
that either the Revenue Offioer should 
proceed under 8. 117, Land Revenue Aot, 
or he should rejeot the application till the 
question has been determined by a Civil 
Court. At the end of his judgment how- 
ever he remarked that 

under the olroumetanoes no ohango having taken 
plaoe after the previous order of the Revenue 
Assistant, the applloation is dismissed under 
B. 115, Land Revenue Aot. 

Having failed before the Revenue Officer, 
Jaimal 1 did not institute any suit in the 
Civil Court. Jamala, plaintiff, however 
instituted the present suit on 30th Novem- 
ber 1934. The principal allegation of the 
plaintiff is that the entire estate left by 
Hasham is joint, that no private partition 
has ever taken plaoe, that he is entitled to 
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a declaration to the effect that the land in 
question belongs to him and the defen- 
dants jointly, and that he is entitled to 
;have it partitioned. The suit was con- 
tested by Mohammada and Nura, defen- 
dants only, who pleaded, inter alia, that 
the plaintiff had no right to sue for the 
declaration prayed for on the ground that 
he never applied for partition to the reve- 
nue authorities, and he was not direoted 
to bring a oivil suit, that the land had 
already been partitioned, that the suit was 
barred by time and that the plaintiff was 
estopped from instituting the present suit 
on account of his conduct during the oourse 
of the proceedings that took place before 
the Revenue Officers. On these pleadings 
the following issues were framed : 

1. Has the plaintiff no right to eue on the 
ground that he never applied for partition of the 
n , waenot direoted to institute a oivil suit? 

2. Did the plaintiff admit on 28rd September 1927 
and 27th Ootobor 1929 in the applications for 
partition by Jaimal that the land had already 
been partitioned and Is be therefore not competent 
to institute the present suit ? 3. Is the order of 

the Revenue Assistant dated 17th September 1994 
dlsmlstlng the application of Jaimal a bar to the 

fn»HknH BUlfe *K 4 ‘ h* tho plaintlfl estopped from 
instituting the suit on aooount of his aot and 

No d 2°l a L«W 1 h °/ Uit WithiD tlmo ? 6 * If l8BUe 

♦ i d ded ln favourof ‘he defendants, has 

t?ainHff° a P ari, 5 ,on of land and has the 
plaintiff a right to claim its partition now ? 6- A 

haJ B | B ho e i^ndll iB ^ eOl i 0d aRaiD8t the defendants, 
Dial ntlff 1 ?!? d a / ready b ? ea Petitioned and has the 

7? Relief. h6r 0re D ° ght ‘° C,alm it9 P artl *‘°n ? 

The trial Court did not deoide Issues 

u ° n l80ue0 Nos. 2 and 4 it 

held that the principle of estoppel did not 

apply to the present case and that the 
admission of Jamala, plaintiff, if any, may 
be availed of by the defendants under 
Issues Nos. 6 and 6. A. On Issue No. 3 it 
was deoided that the order of the Revenue 
Assistant dated 17th September 1934 was 
not a bar to the present suit. On Issue 

tlm« 6 lb A^ a9 h ! 1< ? fehafc the Buifc wa0 within 
time. After giving these findings on the 

dLmT«««T aeB Vu h0 8Uifc ° f fche P lainfciff was 
ffismissed on the ground that it was not 

maintainable either under S. 45, Land 

aZZ'A 42 ' S P 0oifi “ Belief Aot. 
Against this deoision, the plaintiff has pre. 

8 ,° ( a J’ Peal ‘° thi9 Conrt - The judg- 
manta of the Revenue Offioers alluded to 

. P6rfe0tly °' ear that they 
: e , ot ‘ he opinion that a question of title 
was involved in the applioations presented 

' an< ? thafc ifc was open t0 him to 
*et that question of title determined by a 


Civil Court. This was the real reason why 
the various applioations preferred by Jaimal 
for partition were returned to him by the 
Revenue Offioers concerned. The procedure 
followed by the Revenue Offioers is pres- 
cribed in sub-s. (1), S. 117, Punjab Land 

Revenue Aot, whioh runs in the following 
terms : 

When thore is a question as to title in any of 
the property of whioh partition is sought, tho 
Revenue Offioor may decline to grant the appli- 
cation for partition until the question has been 
determined by a competent Court or he may him- 
self proceed to determine tho question as though 
he wore such a Court. 

It appears to us that a question of title 
is involved in the present oase. The plain, 
tiff olaims to be a joint owner of the entire 
property in suit, the contesting defendants 
deny his title in the entire property, and 
state that he is merely the owner of the 
fields that are in his possession, and thab 
these fields fell to his share at the time of 
a private partition that took place soou 
after the death of Hasham. The title of 
tho plaintiff to the fields that are in the 
possession of the contesting defendants has 
therefore dearly been denied. Reference 
may be made in this connexion to a Divi- 
sion Penoh ruling of fche Punjab Chief 
Court reported as 150 P R 1890. 1 In that 
case a olaim for partition was made and 
liability to partition on fche ground of 
a private division was denied by fche defen- 
dants. The plaintiff contended that fche 
eo.oalled division did not sever fche joint 
title or oonvert the joint property, or any 
portion of it, into severalty. Under these 
circumstances it was held that the suit 
was cognizable by a Civil Court, and that 
a question of title had been raised within 
fche meaning of 8. 116, Punjab Land Rove- 
nue Act whioh could only be deoided after 
a regular fcrial either by a Civil Court or a 
Revenue Court acting under 8. 117 as a 
Court and not by a Revenue Officer as 
such. We accordingly reverse the deoision 
of the trial Court on Issue No. 1, and hold 
that the present suit for a declaration was 
maintainable. 

So far as the findings of the lower Court 
on Issues Nos. 2 and 4 are concerned, they 
have not been challenged before us by the 
learned counsel for the respondents. The 
decision on these issues is therefore affirm, 
ed. Issue No. 3 does not arise in view of 
our finding on Issue No. 1. Issue No. 5 can 
only be tried in the present case after a 
deoisiqn h as been arrived at on the merits 
1 . Radhu v. Mt. Nando, (1890) 1 50 P R 18907“ 
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on Issues Nos. 6 and 6. A, as it is a mixed 
question of faot and law. 

For the reasons given above, we aocept 
this appeal, set aside the judgment and the 
deoree of the Court below and remand the 
case for decision on the merits, in the light 
of the observations made above. Court-fee 
on this appeal will be refunded, other oosts 
will abide the result. The learned counsel 
for the parties have been aBked to oause 
their olients to appear before the trial 
Court on 5th July 1937. 

R.W./r.k. Appeal accepted. 
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Coldstream and Din Mohammad JJ. 


Mool Raj and others — Plaintiffs — 

Appellants. 



Manohar Lal and others — Defendants 

— Respondents. 

First Appeal No. 278 of 1936, Deoided 
on 27th May 1937, from deoree of Sub- 
Judge, First Class, Lahore, D/- 24th 
March 1936. 

(a) Hindu Law — Joint family — Presumption 
— Initial presumption that Hindu family is 
joint in estate— Hindu family owning ances- 
tral property, presumption is all property 
possessed by members is joint — In Punjab 
however fact that family owns undivided 
ancestral property is not inconsistent with 
its separation — Such families though joint 
in respect of such property are considered 
separate in other respects. 

There is an initial presumption that a Hindu 
family is joint in estate and that where a joint 
Hindu family owns anoestral property whioh has 
not been partitioned, the presumption is that all 
the property possessed by the members is joint. 
In Punjab however the faot that the family owns 
undivided anoestral land is not inconsistent with 
its separation. In Punjab it is usual to find 
Hindu families in whioh disruption has taken 
plaoe without any formal division, and members 
have separated without the exeoution of the for- 
mal deed. The sons go away by mutual under* 
standing, one or two perhaps oarry on their 
father’s business, others start new trades of their 
own, and others enter service, yet there is no 
partition, no drawing up of deeds of any kind, a 
certain number of anoestral shops, houses or gar- 
dens remain and these are admittedly joint, while 
in all other respeots the family Is disrupted : 102 
P R 1889 , Rel. on. [P 204 0 2 ; P 206 0 2] 

(b) Hindu Law — Joint family — Self acquisi* 
lion — Co-parcener can acquire separate pro- 
perty for himself out of his separate income. 

A member of a joint Hindu family can acquire 
property for himself out of his own separate 
inoome, and it is his own separate property unless 
it Is proved that suoh member has blended his 


inoome with that of the other members of the 
family. [P 204 0 2 ; P 206 0 1J 

(c) Legal Practitioner — Witness — Counsel is 
not incompetent to give evidence — It is but 
undesirable for him to depose as to matter 
other than formal either for or against hia 
client. 

A oounsel is not inoompetent to give evidenoe, 
whether the faots to whioh he testifies ocourred 
before or after his retainer. As a general praotioe 
it is undesirable that when a matter to whioh a 
oounsel deposes is other than formal, he should 
testify either for or against the party whose oaee 
he is coDduotiDg : A 1 R 1914 Cal 396 and AIR 
1930 Lah 361 Rel. on. [P 206 C 2] 

Ram Saran for D. R. Bhasin — 1 

for Appellants • 

M. C. Mabajan, Harbans Singh for 
Daulat Ram and Daulat Ram and 
P. A. Behl for M. C. Mahajan — 

for Respondents I, 2 and 4 . 

Coldstream J. — The suit giving rise to 
this appeal was brought by Mul Raj and 
his two sons, the present appellants, against 
Ram Kishen, father of Mul Raj and Mano- 
har Lal, Eishori Lal and Jia Lal, the sona 
of Mehr Chand, brother of Mul Raj, for a 
declaration that the parties constituted a 
joint Hindu family and that a house in 
Lahore Cantonments oooupied by the par- 
ties was joint property of the family. The- 
suit was contested by all defendants wha 
denied that they and the plaintiffs were a 
joint family and asserted that the housa 
concerned belonged exclusively to the sons- 
of Mehr Chand by whom the site had 
been acquired and the house constructed. 
The Subordinate Judge who tried the suit- 
found that Mehr Chand had separated 
from his father Ram Kishen ever since he* 
entered Government service in 1903 or 
1902, that the plaintiff Mul Raj had been 
separate from his father since before 1921,. 
when his brother Mehr Chand died and 
that the site of the house was aoquired for 
himself by Mehr Chand who had built the- 
house with his own money. On thesa 
findings he dismissed the suit. It is con- 
tended for the appellants before us that- 
the evidenoe is wholly insufficient to dis- 
place the onus whioh lay upon the defen- 
dants of proving that their family was not- 
joint or that the house and site were not 
oo-parcenary property of the family. 
There is no doubt an initial presumption 
that a Hindu family is joint in estate and 
that where a joint Hindu family owns 
ancestral property whioh has not been 
partitioned, the presumption is that all the 
property possessed by the members is joint. 
But a member of a joint Hindu family can ' 
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acquire property for himself out of his own 
separate inoome and the trial Court hay- 
ing found it proved that the house in suit 
was so acquired by Mehr Chand it is for 
the appellants to show us sufficient reason 
for holding the decision to be wrong. 

The matter really in dispute here is the 
ownership of the house and I deal first 
with this question. The site of the house 
was purchased in 1908 for Rs. 120 oaten, 
sibly by Mehr Chand, the transaction 
being by deed executed on 29th June 1903 
and registered three days later on 1st 
July. The property bought included two 
tfaohha houses. Mehr Chand who was in 
Government servioe was then stationed in 
Ambala oatne to Lahore when the deed 
was exeouted and according to Rai Sahib 
Dhiao Chand (D. W. 9) before whom the 
deed was exeouted brought the money 
with him. At that time Ram Kiehen 
who if the plaintiffs' case is true must 
have been karta of the joint family wae 
in Lahore Cantonments. But Ram Kiehen 
did not attest the deed nor did he appear 
before the Sub. Registrar when it wae exe. 
outed. The plaintiffs’ evidenoe about the 
eouroe of the sale money is that a sum of 
Be. 100 was given by Mehr Chanda 
“?‘j 8 . r v bhe witoew Suja (not Laja as 
pr ‘ nbed > Ham ' W. 7. who had been 

fro k m d hi y MS fu r ChaQd t0 gab ib for him 

h: 18 “other and that Mehr Chand 
added onjy Rs. 20 of his own. Why Mehr 

the a mn ^“ 98lf a9k hU mobh0r 'or 

the money is not explained and the story 
ib extremely improbable. Before issues 

did'no T tha plainbiff deolared that he 

In the wii T h ° paroha8ed ‘he site but 
L ‘he witness box on 18 th Deeember 19 )5 

note to 8 M pl “° bhar gava a ourr enoy 

en rv ^ fl °j? and and he had seen an 
entry to this effect in his father’s dailv 

account book in 1908 that his previous 

SS-'SrJZrxxs 

nSSff ,? MS, ?r:rr "~ a * *■ 

a tr 

U n wto mtto'r to°V 0C . PBrmiMlon t0 

waa made to the Cantonment Committee 
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not by him bub by one Jan Mohammad 
described as Mehr Chand’s manager (D/15). 
Mehr Chand was in that year earning pay 
as a Government servant and as a share- 
holder individually in the Peoples Bank 
then in liquidation; he drew considerable 
sumsin dividends in 1915, 1917, 1918. His 
pay was admittedly his separate property. 
In July 19 19 Mehr Chand applied for 
permission to lay out a garden and build 
an ihata in front of the house (D/27). As 
Mehr Chand was not in Lahore the appli. 
oation was submitted by Ram Kiehen who 
described himself as Mehr Chand’s Mukh. 
tar. One ooparcener could not be the 
mukhtar of another in dealing with joint 
property and if the site had boon joint 
family property Ram Kishen as karta 
oould not have aoted in this manner. 
Another application for permission to add 
a ohaubara to the house was made in 
November of the same year (D/lfi). This 
was submitted on Mehr Chand’s behalf by 
a carpenter. In 1920 Mehr Chand had 
separate money dealings in Ferozepore 

and was drawing comparatively large sums 

from his account there (D. W. 1/1). He 
was also lending money separately as is 
proved by the mortgage deed (D/2) show. 

t ? 8 lnnl^ 10 Isat to two Jhi wars ofGhawind 
Rs. 1200 on 14th April 1920. 

.. bh ® avidenoe it ia olearly establiahed 
that Mehr Chand waa carrying on hia own 
separate buaineaa before and after the 
houae and ohaubara were built and that 
he was treating fchia property as his own 
with the express approval of hia father and 
the apparent aoquiesoenoo of his brother 
In November 1931 Mul Raj petitioned to be 
adjudicated insolvent. In the duly veri- 
fied schedule of property (D/9) attached 
to his petition Mul Raj deolared that he 
had no property in British India. This is 
very strong evidenoe to prove that in 1931 
Mul Raj olaimei no interest in any of the 
properties of which he now says he is 
jomt owner. In the insolvency proceed- 
ings Manohar Lal. Mul Raj’s brother, the 
defendant, aoted for Mul Raj and stood 
surety f° r him Lastly we have the faot 
that Ram Kishen has flatly denied that he 
is joint with hia sons. Aooordint? fn hi™ 
Mul Raj and Mehr Chand separated from 

m.'Vta 3 . 0 1 ri “ ** CSw " 

w!r »„ hA“ 89 [ V10a ia bhe Grea< > 

War and he testifies that the house and 
its site belonged to Mehr Chand. No rea. 

KLhi 8 , pro T ed Supposing that Bam 
Kishen is giving false evidenoe to injure 
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Mul Raj. The suggestion by the plaintiff 
that there is enmity between them result- 
ing from Ram Kisben’s misoonduot with 
Mehr Chand’s widow is not oredible. Ram 
Kishen mu9t be well over 70 years old. 
For enmity towards Mul Raj on the 
part of Ram Kishen in 1920 when he 
admitted Mehr Chand's ownership of the 
site and house no explanation is suggested. 

Against all this, besides the plaintiffs’ 
oral evidence desoribed at page 106 of the 
lower Court’s judgment, are merely the 
facts that the family owns 17 bighas of 
undivided ancestral land and a haveli 
which is still joint, that Ram Kishen sign- 
ed some attendance rolls of labourers em- 
ployed to build the house and some 
receipts for bricks used in the building 
and that Mul Raj and his family have 
oooupied a part of the building sinoe Mul 
Raj returned from Africa where he spent 
the years 1925-31. The oral evidenoe 
that the family is joint is of little value. 
It inoludes that of the plaintiffs’ own 
counsel, Pandit Ram Saran Das (P. W. 3), 
who is married to the sister of Mul Raj. 
Giving evidence on 21st May 1934 Pandit 
Ram Saran Das stated thab the family 
was still joint although there had been a 
separate mess since 1922. At that time it 
appears Ram Saran Das was not acting as 
plaintiffs’ counsel, but he appeared as 
their counsel on 12th June 1934 and on 
15th May 1935 he was summoned as a 
witness by the defendants in order that he 
might be confronted with a statement 
made by him in 1927 when he was defend- 
ing a suit on behalf of Ram Kishen. Ram 
Kishen had been sued along with Mul Raj 
for a sum of Rs. 150 alleged to be due to 
the plaintiff in that suit as the prioe of 
ornaments. Ram Kishen repudiated liabi. 
lity and Pandit Ram Saran Das went into 
the witness box and gave evidence that 
Mul Raj had separated seven years pre- 
viously. He also then stated first that 
Ram Kishen built the house after partition 
and then that Mehr Ghand had built it 
and it was known as his. It is obvious thab 
to evidenoe of witnesses of this kind no 
weight whatever can be attached. The 
lower Oourt has disbelieved the oral evi- 
denoe produced to show that Ram Kishen 
supervised the building of the house. Even 
if he did supervise it, signed attendance 
rolls and receipts for briobs this was per. 
feebly consistent with the house being 
built really for Mehr Chand who was not 
stationed in Lahore all the time. 


Lal ( Coldstream J.) A. I. R, 

The defendants’ explanation that Mul 
Raj and his family oooupied the ohaubara 
of the house with the permission of the 
defendants and not as a joint owner has 
been accepted by the lower Oourt and 
I think that the lower Court was right to 
accept it. The faot that the family owns 
undivided anoestral land is not inconsistent 
with the separation alleged by the defend- 
ants. The family is one of the kind desoribed 
in 102 P R 1889 1 where it was pointed out 
that in the Punjab it is usual to find Hindui 
families in whioh disruption has taken) 
place without any formal division, and » 
members have separated without the exeJ 
oution of any formal deed. 

The sons go away by mutual understanding, 
one or two perhaps carry on their father’s busl- 
ness; others start new trades of their own, and 
others enter servioe, yet there is no partition, no 
drawing up of deeds of any kind; a certain number 
of anoestral shops, houses or gardens remain and 
these are admittedly joint, while in all other 
respeots the family is disrupted. 

In the present oase the nucleus of anoes- 
tral property is comparatively insigni- 
ficant. It remained with Ram Kishen and 
it is proved that the site of the house was 
purchased by Mehr Chand with his own 
money, that Mehr Chand kept his money 
separate, and it is not proved that Mehr 
Chand blended his income with that of the 
other members of the family. In residence 
and mess Mul Raj and his father and his 
brother have been separate admittedly 
sinoe 1922. There was no common ohest. 
My oonolusion is that it has been rightly 
decreed that when the suit was instituted 
the parties did not constitute a joint family, 
that the house in dispute belonged to Mehr 
Chand alone and that the plaintiffs have 
no joint interest in it. I would accordingly 
dismiss this appeal with costs. 

I must add that the appearance of 
Pandit Ram Saran Das as counsel in a 
oase in whioh he was a witness for the 
plaintiff was not in accordance with the 
interests and the tradition of the Bar. 

A oounsel is not incompetent to give evi. 
denoe, whether the facts to whioh he testi- 
fies ooourred before or after his retainer. 

As a general practice, it is undesirable that, 
when a matter to whioh counsel deposes is 
other than formal, he should testify either 
for or against the party whose oase he iB 
oonduoting, 40 Cal 898 2 at p. 938 and see 

1. Bup Gbaud v. Basauta Mai, (1889) 102 P R 

1889. 

2« D. Weston v. Peary Mohan Das, AIR 1914 

Gal 896=23 I O 25=40 Gal 898 = 18 O W N- 

185 (B B). 
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also AIR 1930 Lah361. 3 Ifcisfcrue that in 
this case Pandit Ram Saran Das, when he 
first gave evidenoe, was not the plaintiff’s 
oounsel but having given evidenoe and 
being fully conversant as a close relation of 
the parties with the whole facts in dispute 
he ought not subsequently to have taken 
the brief for his brother-in-law. I may 
also notice that the Court ought not to 
have allowed the defendants to oross 
examine Pandit Ram Saran Das on 17th 
May 1935. They had oalled him as their 
own witness on 15th May to confront him 
with his previous statement of 1927, know- 
ing him to be on the other side, that is to 
say, hostile, and they had had full oppor- 
tunity, of whioh they had taken advantage, 
to oross-examine him on 21st May 1934 

when he had given evidenoe for the plain- 
tiff. 

Din Mohammad J.— I agree. 

A.L./r.k, Appeal dismissed , 

3. Bita Pam v. Ram Lai, AIR 1930 Lah 361= 
1930 Cr 0 966=117 I 0 66. 
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Coldstream and Bhide JJ. 
Chandar Bhan and others - 


v. 


Fateh Sher and others 


— Plaintiffs 
— Petitioners. 

” Defendants 
— Respondents. 
Civil Mieo. No. 207 of 1937, in Civil 
N ° 8 - 146 to 151, 153, 165 to 157 and 

an<i Seoond Appeals Nos. 657 
to 662, 665, 667 to 669 and 726 of 1934 

for consolidation of all appeals for appeal.’ 
t0 Pri *y Connoil deoided on 3rd June 

Jlii C ( *T>' «■ «• 4-C«e. no, 

con.«li^., 8 , under - i Courl h«. power to 

du?e ti d R | BUCh r a P P ?, mI- Under R 7 of Sch ®* 
<9«h February °' d " «» Council 

Indian 0?JJ h . 6 B ° hedu,e ‘o ‘he Rulea of the 
retfardln^n }n Connoil (9th February 1920) 

High ^ Court -ill lhe Pr ‘ Vy CoUno11 inveBt8 th * 
of appeal for P ° Wer to alIow ^naolidation 

ca e e 8 PP no, 0 (auln E *» 

o 45 R 4 . n ar ivA 11 ? wl ‘“ ,n ‘he eoope of 

All V Mf. ■ 0 • * «/ «" — Jg 

(b) Civil P. C. (1908). O 4S R 7 Ma- 
to extend period prescribed by R. 7. power 

Court oannot extend time for rWIdr eponrltv 

I! 0°“ i / R e, 19M ySS* 1? ° 46 ' R 7. Oivn 

U * . A I R 1936 Lah 783, Bel. on, [P 208 O 2] 
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M. L. Puri — for Petitioners . 

J. N. Aggarwal and Hargopal — 

for Opposite Parties. 

Coldstream J. — By an order in the 
case, C. M. 146 of 1936, dated 15th January 
1937, this Benoh gave leave to appeal to 
His Majesty in Council against the judg- 
ement of this Court disposing of the follow- 
ing eleven oases : 


8eoond Appeal No. 

657 

of 

1934, 

do 

658 

n 

1934, 

do 

659 

M 

1934, 

do 

660 

n 

1934, 

do 

661 

99 

1934, 

do 

662 

>f 

1934, 

do 

665 

99 

1934, 

do 

667 

99 

1934, 

do 

668 

99 

1934, 

do 

669 

99 

1934, 

do 

726 

99 

1934. 


By our order in the case (Civil Mi S eeZ’ 
laneous No. 353 of 1936) dated 18th Nov- 

^ - gave leave to 

appeal to His Majesty in Council against 

the judgment of this Court in the following 

Q&808 ! 

Second Appeal No. 1326 of 1934, 


do 

do 

do 

do 

do 

do 

do 

do 

do 


1327 .» 1934, 


1376 


1934, 


1326 » 1934, 

1328 ii 1934, 

2161 ii 1934, 

404 ii 1934, 

466 ii 1935, 

466 n 1936, 

642 »i 1935. 

P / brnar ? 19 37 Chandar Bhan, 

W A,°iT d and Jethu Bam ' to whom 

leave had been granted to appeal against 

he dedeion m Second Appeal No. 657 of 
1934 petitioned that all these appeals be 
consolidated as the question for deoision in 
all of them was the same. The petition 
prayed that as the petitioners were poor the 
sum of Bs. 4000 whioh had been deposited 
by some of the persons to whom leave to 

than &1 f-h iad bee ° graDfced in oases other 
than those mentioned above might be 

aooepted as sufficient seourity given for tho 

costs of the respondents in alHhe a ppeafs 

1 was further prayed that if this prayer 
oould not be granted, those appeals at any 
rate to whioh this Court's order of 16th 

and“ treated re ‘ ated “ ight be °°«o'idated 
and treated as one appeal and time for 

depositing the oosts required be extended. 

Notioe of this petition was given to the 
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opposite parties in the oases to whioh the 
order of 15th January 1937 related, those 
haying been deoided by one judgment (see 

O. 45, R. 4, Civil P. C). 

The petition is opposed by the respon- 
dent decree, holders on whose behalf it is 
contended that the rules regulating the 
procedure of this Court in admitting appeals 
to His Majesty in Counoil do not empower 
this Court to allow consolidation of appeals 
for the purpose of giving security for oosts 
and that the application must fail inas- 
much as the security whioh the applicants 
were bound to deposit under the rules was 
not deposited within the time allowed by 
R. 7 of O. 45, Civil P. C. Reliance is also 
plaoed on the order of this Bench in 
C. M. 650 of 1936 where it was held follow- 
ing the Allahabad Court’s deoisionin AIR 
1936 All 832 1 that the High Court had no 
inherent jurisdiction to allow consolidation 
except in so far as it was specially per- 
mitted by the rules (as under O. 45, R. 4, 
Civil P. C.,) as the inherent powers of the 
High Court must be held to be confined 
to oases within its jurisdiction and cannot 
be extended to appeals whioh are to be 
heard by their Lordships of the Privy 
Counoil. I may here notice that Mr. 
Muband Lai Puri for the petitioners oon. 
fines his arguments to the oases dealt with 
by the order of 15th January 1937. 

When the application in case C. M. 
No. 650 of 1936 was argued before us, the 
only question disoussed was whether the 
Court had inherent jurisdiction to consoli- 
date appeals to the Privy Counoil no refer- 
ence being made to R. 7 of the Schedule to 
the Rules of the Indian Order in Counoil 
of 9th February 1920 regarding Privy 
Council appeals to whioh learned counsel 
for the applicants has now drawn our 
attention. That Rule does appear to invest 
the High Court with a power to consoli- 
date appeals in oases not falling directly 
within the soope of R. 4 of O. 45, Civil 

P. 0. But even if this Court has the power 
to consolidate for the purpose of giving 
security appeals to the Privy Council, this 
particular case is not one in whioh it ought 
to be exercised. R. 7 of O. 46, Civil P. 0., 
does not empower the High Court to 
extend time for giving security beyond six 
weeks after the date of the grant of the 
oertifioate allowing an appeal. The question 
whether the Court had suoh power was 

1. Mukandl Lai v. Hashmatunnlssa, AIR 1986 
All 882=166 I O 288=1 L R 1937 All 105= 
1986 A L J 1025. 


considered by a Division Benoh of this 
Court in A I R 1935 Lah 733.* After 
referring in that judgment to the case law 
on the subjeot whioh has been cited before 
us, Addison and Abdul Rashid JJ. deoided 
that the Court oould not extend time for 
giving seourity beyond the period allowed 
by O 45, R. 7 of the Code. We see no reason 
for differing from that deoision. The present 
petitioners did not deposit seourity with- 
in the time allowed and the oertifioate for 
the admission of the appeal may therefore 
be cancelled. The persons given leave to 
appeal against the judgments in the oases 
to whioh our order of 15bh January related 
other than the oase No. 657 of 1934 have 
neither deposited seourity nor asked for 
their oases to be consolidated with the 
oase of the present petitioners. We do not 
know if they are prepared to contribute 
their share of the deposit required if leave 
to consolidate is given. There is no material 
before us warranting an assumption that 
they are so prepared. The petitioners have 
not joined them as parties in the present 
proceedings. The parties in all the appeals 
are not the same. The amount required to 
be deposited as seourity is fixed by the rules 
of the Court of whioh counsel are very well 
aware and it was the duty of the peti- 
tioners in my opinion to pay in the amount 
fixed stating either that it was paid in on 
aooount of their appeal or, if the Court was 
prepared to allow this, as sufficient seourity 
for the oosts of the respondents in all the 
appeals. There is however no petition by 
the other appellants in this group of 
appeals and they have not moved in the 
matter. 

I would accordingly rejeot this petition 
and cancel the oertifioate granting leave to 
appeal in all the oases to whioh our order 
of 15bh January 1937 relates. 

Bhide J. — I agree. 

v.b.b./r.k. Petition rejected, 

2. Manna Lai v. Gajraj Singh, AIR 1935 Lah 
788=159 I 0 282. 
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Bhide J. 

Hans Raj and another — Plaintiffs 

— Appellants, 
v. 

Jagat Singh and another — Defendants 

— Respondents. 

Second Appeal No. 421 of 1937, Decided 
on 6th Ootober 1937, from deoree of Diet. 
Judge, Ambala, D /- 10th February 1937. 
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Tort— Trespass — Lane alleged by plaintiff 
to be joint — Construction of overhanging 
structure on it by defendant in assertion of 
exclusive right amounts to injury — Suit for 
demolition of structure is competent. 

Construction o f a ’ohatra’ (overhaDgiDg) struc- 
ture in assertion of an exclusive right to a lane 
vrhioh is alleged by the plaintiff to be joint 
amounts to an injury so far as the plaintiffs rights 
are oonoerned and a suit for demolition of the 
‘ohatra’ is maintainable. [P 209 0 1] 

Aobhra Ram, Balkishen (Pandit) and 
Inder Dev — for Appellants. 

Puran Chand — for Respondents. 

Judgment. — Plaintiffs sued in this 
joase for demolition of a ‘ohatra’ (over- 
hanging structure) built by the defendants 
over a lane, whioh plaintiffs alleged to be 
jjoint. Defendants claimed that the lane 
jWas their exclusive property. The suit 
was dismissed by the trial Court and the 
learned Distriot Judge has upheld the 
decision on the ground that the plaintiffs 
had no oauee of aofcion, as no damage was 
proved. I am unable to accept this view. 
In the present instance the defendants 
had built the ohatra’ in assertion of an 
exclusive right to the lane and this itself 
was obviously an ‘injury’ so far as plain- 
tiffs’ rights were oonoerned. The question 
whether the lane was or was not joint has 
not been decided. 

I must therefore aooopt this appeal and 
remand the oase to the learned Distriot 
Judge for giving a finding on that point 
and redeoiding the oase according to law 
in the light of the above remarks. Costs 
to follow final decision. Parties to appear 
before the Distriot Judge on 25th Ootober 
1937. 

R.m./r.k. Appeal allowed. 
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!-Tek Chand and Abdul Rashid JJ. 

Messrs. Paras Dass.Munna Dal — 
Petitioners. 


Commissioner of Income-tax, Punjab, 
North West Frontier and Delhi Pro - 
vinoes — Respondent. 

Civil Miso. Petn. No. 178 of 1937, De- 
cided on 16th June 1987. 


Income- tax Act (1922), S 23 (2) and (3)- 

™ 0 A r <t. f T ‘ d f. n « S - 23 ( 2 > i« not confln, 
to direct evidence but «Uo include, circun 

•tantial ev.dence. Held alter eon.ideric 

(acta of cate that there was material befoi 

•USES’ J ” . lor acco u i 

books and fixing sales at Rs. 1,50.000 an 

applying 15 per cent, profit rate on sale. 

1988 L/27 & 28 


The word ’evidence’ as used in sub-s. (2) of 
8. 23, Income-tax Act, is not confined to direct 
evidence but it is comprehensive enough to cover 
circumstantial evidenoe. [P 210 0 2] 

The aesessee who was a cap manufacturer, 
carried a whole sale trade in that commodity. 
The asseseee had omitted to enter into his 
account books certain purohase transactions 
amounting to Rs. 1,39,000. The Income-tax 
Officer disbelieving the aooount books of the 
as6es6ee, fixed the sales at Rs. 1,60,000 in the 
accounting period and assesped the inoome apply- 
ing a flat rate of 16 per cent, as the reasonable 
rate of profit. The sum of Rs. 1,60,000 was 
worked out by taking a rough average of sale for 
the last 10 years. Though the sale for the 
accounting period was shown as considerably 
diminished, the expenditure acoount as shown in 
the acoount books was the same. The aeseseee 
had himself showed that ho had made a profit of 
16 per cent, on the sales in the subsequent year: 

Held that the omission of the transactions 
from the acoount books of the asseseee did provide 
some material for the Income-tax Officer justify- 
ing the rejection of account books and the High 
Court oould not go into the question of auffioienoy 
of the material. [p 210 0 2] 

Held also that there was material for fixing the 
sale at Rs. 1,60,000 and applying a flat profit 
rate of 16 per cent, on the sale: AIR 1930 P C 
W8 Foil. [P aio C 2; P 211 G 1] 

Kirpa Ram Bajaj for Petitioners. 
Jagan Nafch Aggarwal and S. M. Sikri 

for Respondent. 


Abdul Rashid J. This is an applica- 
tion under S. 66 (3), Income-tax Act, 
praying that a mandamus be issued to the 
Commissioner of Income-tax, Punjab, 
North West Frontier and Delhi Provinces,' 
requiring him to state the oase of Messrs. 
Paras Dass.Munna Lal, Cap Merchants, 
Delhi, and refer it to this Court for the 
determination of the question of law 
arising therein. The question of law has 
been formulated by the assesses in the 
following terms: 

Whether there ia any material on the record 
justifying the rejection of accounts and estimating 
the sales at Rs. 1,60,000 and applying a flat rate 
of 16 per oent. profits to the sales. 


The assesses, who is a cap manufac- 
turer, oarries on wholesale trade in that 
commodity in the City of Delhi. The 
sales as shown by his aooount books for 
the last 10 years are as follows: 


1926-26 

1926- 27 

1927- 28 

1928- 29 

1929- 80 

1930- 81 

1981- 82 

1982- 83 

1933- 84 

1934- 86 


Re. 2,70,336 
” 2,20,909 
” 2,12,340 
” 1,36,114 
” 2,24,784 
” 1,86,979 
” 1,64,786 
” 61,880 
” 49,880 

” 81,866 
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The books show a capital acoount of not shown in his books, as these sums were 
Es. 1,20,000 which is increased or decreased taken from the reserves of money that ha 
by the profit or loss shown in eaoh year, had at home. This explanation was found 
During the assessment for the year 1934-35, to be utterly unsatisfactory by the income- 
it came to the knowledge of the income-tax tax authorities, and they accordingly came- 
authorities that the assessee had pur- to the conclusion that the aooounts of 
ohased a house in Chandni Chowk seven the assessee did not reveal the true state 
years previously for a sum of Es. 50,000, of his business and that his income could 
and that he had been realizing its rent not properly be deduced from those books.! 
amounting to Es. 2320 per year. Neither In the oiroumstanoes I am of the opinion 
the purohase of the house nor the realiza- that the omission of these transactions 
tion of the rent was shown in any of the from the acoount books of the assessee did 
books of aooount produced by the assessee. provide some material justifying the rejeo- 
The amount of rent was also not inoluded tion of the aooounts. It is not open to the 
in the return made by the assessee. It High Court to go into the question of the 
also oame to light that the adopted son of sufficiency of this material, 
the assessee had been implicated in a The next question for consideration is* 
conspiracy case some time in the year whether the estimate of Es. 1,50,000 is 
1931 or 1932 and the assessee had spent based on any material. The main ground 
a sum of about Es. 60,000 in defending given by the income-tax authorities for 
him. Property worth Es. 18,000 had fixing the sales at Es. 1,50,000 for tho 
been purchased by the assessee in Ootober year under assessment is the faot that the* 
1933 and another house was purchased by assessee had been carrying on a very largo 
him for a sum of Es. 21,000 in June 1934. business from 1925 to 1934. His sales in- 
None of the four transactions referred to the year 1925-26 amounted to Es. 2,70,336. 
above find any plaoe in the acoount books The sales in the year 1931.32 amounted to 
of the assessee. The aooountiog period in Es. 1,54,785. Thereafter there was a. 
this oase is 5th July 1932 to 24th June sudden drop. The sales in the next tbreo 
1933. The books of the assessee show years amounted to Es. 51,380, Es. 49,380’ 
that sales amounting to Bs. 81,866 had and Es. 81,866 respectively. It appears that 
taken plaoe during this period. In the figure of Es. 1,50,000 was worked out 
view of the omission from the books of by taking a rough average of the business* 
the assessee of the transactions referred to of the assessee for the last ten years. Past 
above, the Income-tax Offioer oame to the assessments therefore provided the mate- 
oonolusion that the books did not reveal rial for the fixing of the sales at Eupees> 
the true extent of his business both as 1,50,000. Though the sales in the last 
regards sales and as regards profits. In three years, according to the books of the 
view of the large business that had been assessee, decreased considerably, there waft* 
carried on by the assessee for the ten years no consequent deorease in the staff emp- 
from 1925-26 to 1934-35, the sales for the loyed by the assessee or in the overhead 
accounting period were fixed at the sum of charge. The shop expenditure in 1925-26* 
Es. 1,50,000. The Income-tax Officer oal- when the sales amounted to Bs. 2,70,336 
oulated the profits at a flat rate of 15 per was Es. 5365. In subsequent years tho 
cent, for wholesale business. The assessee expenditure acoount throughout has been 
was taxed on an income of Bs. 20,841 to between Es. 5000 and Bs. 6000. 
tax and super-tax aggregating Bupees The word "evidence” as used in sub-s. (2)j 
2678-1-0 as against the deolared income of S. 23, Income-tax Act, obviously oannot 
of Es. 3983-5-4 from property and Bupees be confined to direot evidence. This word 
3638-3-8 from business. The Assistant is comprehensive enough to oover oir- 
Commissioner of Inoome.tax rejected the oumstantial evidence. The oiroumstanoes 
appeal of the assessee and the Commis- alluded to above, in my opinion, provide 
sioner declined to make a reference to this material for fixing the sales during the year 
Court under S. 66 (2), Inoome.tax Act. under review at the sum of Es. 1,50,000. 

The case of the assessee was that the In the year 1933-34 the assessee himself 
sums of Es. 50,000 for the purpose of pur. showed that he had made a profit of 15 per, 
chasing a house in Chandni Chowk, Delhi, oent. on the sales. There was thereforej 
Bs. 50,000 for the expenses of the oonspi- material for the Inoome.tax Offioer to oome; 
raoy case, and Es. 39,000 for the purohase to the oonolusion that a flat rate of 15 peri 
of property in the years 1933 and 1934 were oent. was a reasonable rate of profit in this 1 
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case. The rate of profit so far as retail 
;trade in caps is concerned, according to 
the Income-tax Officer, is 25 per cent. 

In a case reported in 12 Pat 318 1 an 
assessment was made under S. 23 (3), 
Income-tax Act. It was argued in the High 
Court in that case that the Income-tax 
Officer was not entitled to make a guess 
without any evidence. The Court agreed 
with that contention but held that the 
state of affairs in the previous years, 
coupled with the fact that the assessee 
had a large mortgage loan business and 
must have enforced mortgages by sale on 
many previous occasions afforded ample 
material for the assessment made. When 
the case went up to the Privy Council, their 
Lordships agreed with the observations 
made in the judgment of the High Court 
and added that if the assessee wished to 
displace the Taxing Officer's estimate, it 
was open to him to adduce evidenco of all 
his purchase transactions during the year 
and of the financial results thereof which 
he apparently had made no attempt to do. 
Following 12 Pat 318, 1 I would hold that 
in the present case there was evidence 
justifying the rejeotion of the accounts, 
and justifying the fixing of the sales at 
Rs. 1,50,000 and applying a flat rate of 
Rs. 15 per cent, profits under B. 23 (3), 

Income-tax Aot. I would therefore dismiss 

this application but leave the parties to 
bear their own oosts. 


opportunity to judgment- debtor to give hit 
reasons for non-payment is illegal. 

Under S. 34, a duty is in the first instance cast 
upon the decree- holder to bring circumstances on 
the reoord from whioh the Court may be in a 
position to draw its own inference as to the condi- 
tions laid down in the substantive part of the 
eection. This burden may possibly be discharged 
otherwise as for example by the admission of the 
judgment-debtor that ho owns some money or 
by other unimpeachable evidence that he owns it, 
but this will Dot be conclusive. It will merely 
shift the onus on to the judgment-debtor to prove 
his immunity from arrest. Once it is proved that 
the judgment-debtor had property available for 
discharging his dobts after beiDg called upon to 
pay them the onus falls back upon him to prove 
some just cause for not having discharged them, 
more especially when a Court has granted him 
time on a promise to use that property for paying 
his deoree-holder, and if be offers no kind of 
explanation the Court can legally conclude that 
ho has without just cause contumaciously refused 
to pay the amount of the decroe in whole or in 
part. The more faot that a judgment-debtor ad- 
mits that he bag certain orops to bo harvested and 
that ho will pay tho deoretal amount out of tho 
money realized from suoh crop but fails to pay tho 
amount Is not enough to prove hiscapacity to pay, 
abeenco of just cause and oontumacy. If therefor© 
tho Court issues a warrant of arrest without going 
into tho quostion of oontumaoy or just cause and 
without allowing opportunity to tho judgment- 
debtor to give his reasons for not paying tho 
amount, tho warrant of arrest so issued is illegal 

CP 212 C 2; P 213 0 2; P 2L4 C 1] 
I>. H. Ali, I >adr-ud- Din for A. G. Maurioe 
and A. G. Maurioo — for Appellant. 

Mahmud Ali for Dr. Mohammad Alam 
for Respondent. 


Tek Chand J. — I agree. 

K.B./r.k. Application d ismissed. 

1. Oommr. of Income-tax B. A O. v. Kameshw 
SiDgh, A I R 1930 P C 108=142 I C 437 = 
I A 146=12 Pat 318 (P C). 
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Coldstream and Din Mohammad 

Malik Ghulam Mohammad Khan 
Judgment. deLtor — Appellant. 

-Vouioi Zada Malik Amir Mohamm 
Jinan Decree. holder — Besponde 

n J 8 , tl 5 rB A PP®»1 No. 41 of 19 

Decoded on 4th June 1937 , from order 

Bkemp J., D/. 28fch January 1937 

193Sr j S b 3? el B ' ' d° f Act (7 

up 3 .n , ’d.c^rh B o U .dt; n ,°o prorl ' 

which wou ,d bring 

Iwue of warrant of arrast without allow! 


Coldstream J. — Malik Amir Moham- 
mad Khan, the respondent to this appeal, 
holds a money decree against the appel- 
lant Malik Ghulam Mohammad Khan. On 
28th May 1936 he sought to execute it by 
attachment of all the judgment-debtor’s 
property and by his arrest. The Senior 
Subordinate Judge executing the decree 
ordered attachment of all tho appellant's 
property, lands, houses and cattle and 
gave notice to him, presumably under 
O. 21, R. 37, Civil P. C. to show cause 
why he should not be arrested. On 4th 
June the appellant's lands and oattle were 
attaohed.. On 3rd July the appellant put 
in a petition stating that he had not had 
sufficient time to make arrangements for 
paying the deoretal amount, that he was 
not being contumacious and that he would 
pay the debt in instalments as best he 
oonld if given time after selling his wheat 
orop, whioh had not yet been completely 
harvested The Subordinate Judge passsd 
an order allowing the appellant until 7th 
August to pay the money and reoording that 
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if he had not paid by 7th August it would 
be presumed that his failure had been 
contumacious. On 4th July the appellant 
submitted a petition objeoting to this order 
and asking for an issue to be struck for 
trial whether his failure to pay had been 
contumacious. In another petition put in 
on 9th July he represented that his lands 
oould not be attaohed as they were ances- 
tral property and asked that in any oase 
he should be allowed to retain land yield- 
ing Rs. 500 per annum to maintain him- 
self, his two wives, two daughters and three 
sons and to defray his expenses which 
were heavy as he was a zaildar, a member 
of the District Board and of the Jirga, and 
had to spend money on hospitality. On 
6th August the petitioner submitted an- 
other petition protesting that he was 
ready to pay the debt in instalments, and 
that he was not being contumacious but 
was ready to go to jail if it were found 
that he was in faot being contumacious. 

On the date of hearing, 7th August, the 
appellant’s Mukhtar being present, the 
Subordinate Judge refused to go further into 
the question of the appellant’s contumacy 
finding sufficient evidence for it in the 
appellant’s admission made in the petition 
of 3rd July that he was possessed of wheat 
by the sale of whioh he oould and would 
pay off his debt and in the appellant’s 
failure to pay anything after having been 
given time in consideration of this admis- 
sion. He ordered a warrant to issue ac- 
cordingly. Against this Malik Ghulam 
Mohammad Khan appealed to this Court. 
His appeal was dismissed by a single Judge 
and he has submitted a farther appeal 
under the provisions of the Letters Patent 
of this Court. It is contended that the 
Subordinate Judge acted illegally (1) in 
issuing a warrant of arrest without giving 
the appellant an opportunity of showing 
cause against its issue, as required by 
S. 34, Punjab Relief of Indebtedness Aob 7 
of 1934, and (2) in refusing to strike an 
issue on the question whether there had 
been oontumaoy plaoing the onus on the 
deoree-holder to prove that the appellant 
had contumaciously refused to pay the 
decretal amount in whole or in part with- 
out just cause. It is also contended that 
the Subordinate Judge ignored the provi- 
sions of the second proviso to that section, 
but this part of the argument I have not 
understood. 

Under S. 34 of Aot 7 of 1934 an execut- 
ing Court has power to issue a warrant of 
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arrest on two conditions : (l) that it is 
satisfied that the judgment-debtor has 
without just cause contumaciously refused 
to pay the amount of the decree in whole 
or in part within his capacity to make pay- 
ment, and (2) that the judgment-debtor has 
been given an opportunity to show oause 
against his arrest. In deoiding as to the 
judgment-debtor’s oapaoity to pay, regard 
is not to be had to the value of a temporary 
alienation of land whioh oould be tem- 
porarily alienated in execution of a deoree 
(second Proviso to S. 34) and only that 
property is to be taken into aooount whioh 
oould be sold by a Civil Court in executing 
a deoree (third Proviso to that section). 
We are not concerned here with the second 
and third provisos. 

No doubt the onus is on the deoree- 
holder to prove the oontumaoy which en- 
titled him to arrest his debtor but I see 
nothing in the Act to warrant the proposi- 
tion that this onus cannot be discharged 
by merely pointing to evidence already on 
the record, or that before a Court oomes to 
the conclusion that it is satisfied as to the 
judgment. debtor’s oontumaoy it must in 
every oase strike an issue and formally 
call upon the deoree-holder to prove what 
is patent on the reoord. I take it that if 
it is established that a judgment-debtor 
has or had property with whioh he can 
pay or oould have paid his debt or part of 
it and has not used it for this purpose 
when oalled upon to do so, and can offer no 
explanation of his failure, he may justly 
be regarded as having acted with oon- 
tumaoy. Once it is proved that the judg- 
ment- debtor had property available for 
discharging his debts after being oalled 
upon to pay them, the onus surely falls 
back upon him to prove some just oause 
for not having discharged them, more 
especially when a Court has granted himf 
time on a promise to use that property for 
paying his deoree-holder, and if he offers 
no kind of explanation I have no doubt 
that the Court can legally conclude that he 
has without just oause contumaciously re- 
fused to pay the amount of the deoree in 
whole or in part. 

There is however force in the contention 
that in this oase the judgment-debtor has 
not been given the opportunity ol showing 
oause against his arreBt as required by the 
law. The order passed on 3rd July whioh 
was, in effeot, that if the appellant had 
not paid the deoretal amount by 7 th August 
he would be arreBted, prejudged a decision 
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as to his liability to arrest. An objection 
to this effect was promptly taken by the 
appellant, who nevertheless was not called 
upon subsequently to explain his oonduot. 
In the faoe of this order, it would, have been 
futile for the appellant to appear on 7th 
August for the question of his ability to 
pay and his contumaoy had already been 
praotioally deoided and he naturally took 
it for granted that if he appeared he would 
forthwith be arrested. It was incumbent 
on the Court to postpone the issue of a 
warrant until it had been satisfied that as 
a faot the appellant had been possessed of 
the means to make payment before 7th 
August (this was for the deoree-holder to 
provein any manner he oould) and that in 
spite of his ability to pay he had deliber- 
ately and without just cause (and it would 
be for the judgment. debtor who had spooial 
knowledge of his own reasons to show suoh 
cause) refused to pay. 

My view being that the Court has issued 
the warrant illegally, I would accept this 
appeal with oosts, set aside the order issu- 
ing the warrant and remit the oase to the 
executing Court to make the enquiry re- 
quired by law. The parties will appear 
before the executing Court on 5th July 
1937. 

Din Mohammad J.— I agree that the 
appeal be allowed and that the oase be 
remitted to the executing Court for dis- 
posal in aooordanoe with law. The order 
of 3rd July betrays on the part of the 
executing Court a oomplete disregard of the 
provisions of law as contained in S. 34, 
Punjab Relief of Indebtedness Act, 1934. 
This Aot introduced a salutary ohange in 
the law for the time being in force in order 
to afford protection to debtors against 
vexatious arrests. The substantive part 
of 8. 34 deals with the question of a judg- 
ment-debtor’s liability to arrest and pro- 
hibits arrest for default in the payment of 
any money due under a deoree unless and 
until the condition laid down therein is 
fulfilled. That condition is that the Court 
should be satisfied that (l) the amount of 
the deoree in whole or in part is within 
the debtor s capacity to pay, and (2) the 

refusal to pay that amount is without just 
oause and contumacious. 

In order to determine the oapaoity to 
pay, certain directions are laid down in 
the form of the second and third provisos. 
By the second Proviso it is enaoted that 
the value of the temporary alienation of 


the land of a judgment-debtor is not to be 
taken into account and by the third Pro- 
viso it is enjoined that only that property 
is to be taken into consideration which a 
Civil Court can under the law sell. Now, 
the value of the temporary alienation of 
the land is nothing else than the value of 
the produce of the land and this proviso 
consequently prohibits the value of the pro- 
duce being calculated while determining a 
debtor’s oapaoity to make payment. Simi- 
larly, the property that a Civil Court oan- 
not dispose of in oxeoution of its deoree is 
the land of a statutory agriculturist be- 
sides some other properties that are men- 
tioned in S. 60, Civil P. C The combined 
efi'eot of these two provisions is to oxolude 
from oaloulation the value of the land and 
its produce besides those properties which 
are already exempt otherwise. It follows 
therefore that it is only when in the light 
of these two provisions the question of a 
judgment. debtor's capaoity to make pay- 
ment is determined and the Court is satis- 
fied that the amount demanded from him 
is within his oapaoity to pay and it further 
holds that he is withholding this amount 
from the deoree-holder without any just 
oause and contumaciously, which again 
connotes want of any sound reason coupled 
with wilful and stubborn disobedienoe, 
that the Court can legally come to the con- 
clusion that the debtor is liable to arrest. 
But even then it is not empowered to 
arrest him straightway. There is a fur- 
ther safeguard provided in the form of the 
first Proviso and by that proviso the Court 
is bound before issuing a warrant of arrest 
to give an opportunity to him to show 
oause against its issue. In other words, 
he must be allowed time to prove that the 
Court has gone wrong while deducing its 
conclusion as to his oapaoity to make pay- 
ment, or the absence of just cause or his 
oontumaoy. The mere faot that some 
money has fallen into his hands which he 
has not paid is nob enough to establish any 
of these faotors. He may have valid 
reasons not to pay that amount and unless 
he is allowed to prove them, how can an 
executing Court come to the conclusion 
that he is liable to arrest or an appellate 

Court determine that the order is just and 
legal? 

The question of onus is simple. A duty 
is in the first instanoe oast upon the de- 
oree-holder to bring oiroumstanoes on the 
record from whioh the Court may be in a 
position to draw its own inference as to 
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fehe conditions laid down in the substantive 
part of the section. This burden may 
ipossibly be discharged, otherwise, as, for 
example, by the admission of the judgment- 
idebtor that he owns some money or by 
other unimpeachable evidence that he owns 
it, but this, as remarked before, will not be 
conclusive. It will merely shift the onus 
on to the judgment. debtor to prove his 
immunity from arrest. It may further be 
observed that prior to the issue of the 
warrant in question, a further protection 
was afforded to debtors in the shape of the 
Punjab Debtors’ Protection Act, whioh pro- 
vides among other things that such portions 
of a judgment-debtor’s land shall be ex- 
empted from temporary alienation as is 
necessary to provide for his maintenance 
and the maintenance of those who are de- 
pendent on him. Reading 8. 34, Relief 
of Indebtedness Act, in the light of 8. 5, 
Debtors’ Protection Aot, the inevitable con- 
clusion is that if a debtor is able to prove 
that the produce of his land is hardly suffi- 
cient for the maintenance of himself and 
the other members of his family, his re- 
fusal to surrender that produce or the 
value thereof will nob be without just oause 
or contumacious. 

The executing Court in this case does 
not appear to have appreciated this posi- 
tion correctly and appears to have made 
up its mind at the very commencement of 
the case against the judgment-debtor. As 
stated above, his admission that he had 
realized some produoe from his land or was 
in a position to realize it was not enough 
to prove his capacity to pay, absenoe of 
just cause and contumaoy, simply because 
he failed to- place the value of that produoe 
at the disposal of the decree- holder. The 
attitude of the Court is all the more inex- 
plicable as the judgment-debtor appears to 
have made repeated attempts to pub it on 
the right traok. The Courts are expected 
to administer the law as they find it, how- 
ever repugnant to their notion of justioe it 
might appear to be, and protective measures 
like these should be construed in a liberal 
spirit and not otherwise. The executing 
Court would now determine the issue be- 
fore it in the light of these remarks and 
after paying due regard to all the manda- 
tory provisions that the law lays down in 
the interest of judgment.debtors. 

k.b./a.L. Appeal allowed . 
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Tek Chand and Abdul Rashid JJ. 

Anjuman Imdadi Bank— Plaintiff — 

Appellant. 

v. 

Ujagar Singh — Defendant — 

Respondent. 

Letters Patent Appeal No. 30 of 1937, 
Deoided on 17th June 1937, from judgment 
of Skemp J., D/. 6th January 1937. 

Civil P. C. (1908), S, 47 — Execution — 
Application for temporary alienation of 
judgment-debtor’s land — Mortgage created 
and mortgagee given possession but mortgage 
money not realized from mortgagee — Decree 
recorded as fully satisfied by mortgage — 
Subsequent suit by decree-holder against 
mortgagee held not barred by S. 47. 

In execution of bis decree the deoree-holder 
applied for a temporary alienation of the land of 
the judgment-debtor. The land was attaohed and 
reference made to the Collector. A mortgage was 
created and the mortgagee given possession ; but 
neither the executing Court nor the Oolleotor rea- 
lized the mortgage money from the mortgagee. On 
application of the judgment-debtor, the deoree was 
reoorded as completely satisfied by the creation of 
a valid mortgage even though the mortgagee tried 
to back out from the transaction. Subsequently 
the deoree-holder filed a regular suit against the 
mortgagee for the money. It was contended by 
the mortgagee that the suit was barred by 8. 47 : 

Held that the mortgage was in the nature of 
a judiolal hypotheo whioh had satisfied completely 
the deoree. If either of the parties to this hypo- 
thec wanted toenforoe its rights against the other, 
the remedy was obviously by a regular suit and 
not in execution of the deoree to whioh the mort- 
gagee was not a party and which was already 
judicially satisfied The deoree having been held 
to have been satisfied, the question between the 
decree-holder and the mortgagee could not pos- 
sibly be said to be one "relating to the execution 
discharge or satisfaction of the deoree". This 
being so, no question of bar by 8. 47 oould arise. 

[P 215 0 2 ; P 216 C 1] 

Dio Dayal Khanna — for Appellant . 

Charanjiva Lai Aggarwal — 

for Respondent . 

Tek Chand J. — The sole question for 
determination in this appeal is whether 
the suit of the appellant, Anjuman Imdadi 
Bank, zemindara of mauza Khapar Kheri, 
District Amritsar, against Ujagar Singh, 
defendant-respondent, for reoovery of 
Rs. 109d is barred by S. 47, Civil P. C. In 
order to appreciate the point it is necessary 
to state briefly the relevant facts. In 1928 
the plaintiff Anjuman obtained a deoree 
against one Bhagat Singh for Rs. 1098. 

In proceedings in execution of this deoree, 
the Anjuman applied for a temporary 
alienation of the land of the judgment- 


1938 


Anjuman Imdadi v. Ujagar Singh [Tek Chand J .) Lahore 215 


debtor. The land was attaohed and a re. 
lerenoe made to the Collector for suggest- 
ing the mode and terms of the temporary 
alienation. The proceedings were trans- 
ferred by the Collector to the Taheildar, 
before whom no suitable offer for mustajri 
was made, but Ujagar Singh respondent 
offered to take the land on mortgage under- 
taking to pay the decretal amount in full 
to the deoree.holder. The Tahsildar con- 
sidered this offer to be in the interests of 


the judgment. debtor, and supported it in 
his report to the Colleotor. The Collector 
in turn made a recommendation to the 
executing Court to accept the mortgage. 
The executing Court accepted the recom- 
mendation and sanctioned the mortgage. 
Possession of the land was accordingly 
given to Ujagar Singh and mutation duly 
effected in his favour as mortgagee. Nei- 
ther the executing Court nor the Collector 
however took any steps to realize the 
mortgage money from Ujagar Singh. Some 
months later, Ujagar Singh applied that 
he did not want to pay the decretal 


amount and that the mutation be cancelled 
The deoree.holder raised no objection ant 
the executing Court ordered the cancella 
tion of the mutation. The judgment-debto 
however had not been informed of thoa< 
proceedings, and the order of oanoellatioi 
had been passed behind his baok. Oi 
coming to know of the order, he applied ti 
the executing Court, objecting to the can 
oellatiou, and asking the Court to certify 
under O. 21, B. 2, Civil P. C. that th« 
deoree had been satisfied by a bindinj 
mortgage in favour of Ujagar Singh. Uja 
gar Singh contested the application, urging 
that the mortgage was not binding oi 
him, be having originally agreed to take i 
under a mistake as to the extent of the 
Area mortgaged. The executing Court affcej 
a lengthy inquiry into the contentions o 
the parties, held that a valid mortgage 
had been created in favour of Ujagai 

u' k 0 bad entered into possessior 
of the land as mortgagee and that h< 
•could not baok out of the transaction a' 
that stage. It was accordingly held thai 
the decree had been satisfied fully ; th( 
application of the judgment.debtor undei 
VI. J1 , B. 2, was granted and the exeoutior 
proceedings consigned to the record roon 
aa completely satisfied.” Ujagar Singh’i 
appeal to the Distriot Judge and eeoonc 
appeal to this Court were both unsuooessful 

™ °in l o 939, deoided by Bhide J 

on 26th May 1932. 


In the meantime, Ujagar Singh had 
continued in possession of the land, and 
had appropriated the rents and profits 
without paying anything to the deoree- 
holder Anjumam. In July 1935, the Anju- 
man brought a suit against him for recovery 
of Bs. 1750 alleged to be due on footof the 
mortgage above mentioned. Ujagar Singh 
resisted the’suit on numerous grounds plead- 
ing inter alia that it was not maintainable 
under S. 47, Civil P. C. The trial Judge 
upheld this preliminary plea and dismissed 
the suit. On appeal, the learned Distriot 
Judge oame to a contrary conclusion ; he 
accepted the appeal and remanded the 
oase under O. 41, R. 23, Civil P. C. for 
deoision on the merits. From bis deoree 
the defendant preferred a second appeal to 
this Court, which has been accepted by 
Bkemp J. sitting in Single Bench and the 
suit dismissed as barred by S. 47. From 
this judgment the present appeal has been 
lodged under Cl. 10 of the Letters Patent. 

Before the learned Judge it was argued 
on behalf of the defendant. respondent that 
Ujagar SiDgh, being a mortgagee from the 
judgment.debtor, was his representative 
within the meaning of S. 47, Civil P. C., 
and therefore the claim of the decree- 
holder for recovery of the mortgage money 
from him was a matter whioh was exclu- 
sively determinable in execution proceed- 
ings. This contention appears to have been 
accepted by the learned Judge. Before us 
both counsel have oited rulings on the 
point as to whether a person to whom the 
property of the judgment.debtor has been 
mortgaged in the course of execution pro- 
ceedings, is or is not a representative of 
the judgment.debtor. It is unnecessary to 
discuss these rulings or to deoide this 
point, for, the first question that falls to be 
determined is whether the present olaim 
of the appellant against the respondent is 
a matter relating to the execution, dis- 
charge or satisfaction of the deoree”, with- 
in the meaning of S. 47. Now, as already 
stated, the deoree obtained by the Anjuman 
against Bhagat Singh, had, after a lengthy 
mquiry under O. 21, R. 2, been held to 
have been duly satisfied by the creation of 
the mortgage in question. This order was 
upheld by the Distriot Judge and the High 
Court as far baok as 1932, in proceedings 
to whioh Ujagar Singh respondent, was a 
party. That finding is admittedly binding 
on him. The deoree having been held tot 
have been satisfied, the question now ini 
issue between the appellant and UjagaJ 
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Singh cannot; possibly be said to be one 

relating to the execution, discharge or 
satisfaction of the deoree”. That order 
'was passed upon the finding that a valid 
mortgage had been created- in the course 
of the execution proceedings in favour of 
the respondent. This mortgage was in the 
Inature of a judicial hypothec and indeed it 
was the creation of this hypotheo which 
had satisfied completely the deoree of the 
Anjuman against Bhagat Singh. If either 
of the parties to this hypotheo now wanted 
! to enforce its rights against the other, the 
Iremedy is obviously by a regular suit and 
inot in execution of the deoree to whioh 
Ujagar Singh was not a party, and whioh 
!has been held judicially to have been satis- 
fied several years ago. This being so, no 
[question of bar by S. 47 can arise. 

For these reasons, I would accept this 
appeal, set aside the judgment of the 
learned Judge in Chambers and restore 
that of the District Judge remanding the 
case under O. 41, R. 23, Civil P. C., for 
deoision on the merits. Court. fee on this 
appeal will be refunded ; other costs shall 
be oosts in the oause. Both counsel have 
been directed to cause their respective 
clients to appear before Mr. Ghulam Bab- 
bani Akhtar, Subordinate Judge, First 
Class, Amritsar, on 2nd August 1937 when 
a date for further proceedings in that 
Court will be fixed. 

Abdul Rashid J. — I agree. 

R.w./r.k, Appeal accepted. 
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Young C. J. and Monroe J. 

Pokhar Das GangaRam 
Convic*— Appellant, 
v. 

Emperor. 

Criminal Appeal No. 800 of 1937, Deoi- 
ded on 2 let October 1937, from order of 
Seas. Judge, Mianwali, D/- 3rd July 1937. 

(•) Criminal P. C. (1898), S. S40-A- Ab- 
sence of accuied— Trial is nullity— Exemp- 
tion under S, 540- A — Provisions must be 
strictly complied with. 

Normally, a trial in the absenoe of the aooueed 
la a nullity and it is only by virtue of 8. 540-A 
that this ooneequenoe of the abeenoe of the ac- 
cused oan be avoided: if the requirements of the 
eeotlon are not fulfilled, the trial remains a 
nullity. [P 216 0 2] 

(b) Criminal Trial — Joint trial — One ac- 
.cused absent — Exemption granted illegal — 
Trial is vitiated. 


. Emperor ( Young G. J.) A. I, 

Where eight aooueed are jointly tried and one 
of the accused is absent throughout the trial 
being granted an illegal exemption, the trial of 
other aooueed with that of the abeentee being one 
and indivisible, the whole trial is vitiated. 

[P 217 0 1} 

Dr. Mohammad Alam — for Appellant # 

Diwan Ram Lai, Advocate General — 

for Respondent . 

Young C. J. — The seven appellants and 
Laiqa Bam (who was acquitted) were 
tried together for offences under Ss. 302 
and 307, I. P. C. the seven appellants 
were oonvioted. The trial took plaoe in 
the abeenoe of Khem Chand, appellant, 
who was ill at the commencement of it. A 
few days before the trial commenced, the 
learned Judge summoned Khem Chand 
at Mianwali and in the presence of the 
Public Proseoutor, Khem Chand and his 
counsel, but in the absenoe of the other 
accused, made an order dispensing with 
the attendance of Khem Chand at the 
trial. The trial afterwards proceeded in 
the presence of all the appellants except 
Khem Chand, who was represented by 
oounsel. Mr. Puri has raised an objection 
to the validity of the trial, on the ground 
that the power to dispense with the pre. 
senoe of an accused person is defined by 
S. 540-A, Criminal P. O., and that the 
learned Judge has not complied with the 
provisions of the seotion; and he has 
argued that the trial is wholly bad and 
the oonviotions of all the appellants ought 
to be set aside. Mr. Puri bases his argu- 
ment on the wording of the section, 
whioh, he suggests, requires the presence 
of the accused “before the Court” as a 
condition precedent to an order dispensing 
with his attendance during the further 
proceedings. Mr. Puri emphasizes the re- 
quirement of the seotion that the trial 
must have commenced. The learned 
Advooate General, though stating that it 
might be argued that even the trial of 
Khem Chand was good, “for the purpose 
of argument” oonoeded that the trial 
so far as Khem Chand was oonoerned was 
bad. We ourselves have not been able to 
disoover any ground for holding the trial 
of Khem Chand good. Normally, a trial 
in the absenoe of the accused is a nullity 
and it is only by virtue of S. 540-A that 
this oousequenoe of the absenoe of the 
aooused oan be avoided: if the requirements 
of the seotion are not fulfilled, the trial 
remains a nullity. The learned Advocate- 
General sought to ignore the fact that 
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Khem Chand had been tried with his 
eo.aooused: and argued that the trial 
should be treated as the trial of the other 
seven aooused, the inclusion of Khem 
Chand being ignored: that the trial of 
each aooused was a separate trial, and 
that eight trials were aotually conducted 
at the same time. No authority for any 
suoh view of a joint trial was oited to us. 

In the absence of suoh authority, we 
are constrained to hold that a joint trial 
is a single trial and cannot be considered 
as a separate trial of eaoh person aooused: 
it is one and indivisible. It follows, we 
think, that an illegality whioh vitiates the 
trial so far as one of the aooused is con- 
cerned, prevents the trial from holding 
good in respeot of the remaining aooused. 
We have therefore no option but to hold 
the trial bad, and order the appellants 
to be retried by the Sessions Judge, 
Mianwali. 

B.D./r.K. Order accordingly. 
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Addison and Din Mohammad JJ. 

Tlaveli Shah and others — Decree- 
holders — Appellants. 



Mt. Hussaina Jan and another — 
Judgment-debtors — Respondents. 

First Appeal No. 37 of 1937, Decided 
on 8th December 1937, from deoree of 
Senior Sub-Judge, Rawalpindi, D-/ 12th 
Ootober 1936. 


* £ ro '; i I ncl » I Insolvency Act (1920), S. 44 
Creditor holding mortgage decree against 
insolvent realising bis security before order 
°f discharge but not proving balance per- 
sonally due after valuing security — Order of 

i* urn 8 ® * e,eaie> insolvent from personal 
■lability under mortgage. 


Where a creditor holding a mortgage deori 
against the insolvent, realises his security befo: 
the order of discharge 1 b passed, but does ni 
value his seourlty and prove the balance pe 
aonally due from the insolvent, the order < 

lUbUUv e n *?“?! the lnB0lven * trom persons 
ahlfl mort 8 a 8 e aB It is a debt pro' 

auuitiv* 1 ntaim A °* ® Dd the credUor oa °not subsi 
Snfoifthi ! ? Personal deoree for the balam 

against the insolvent. [P 318 0 5 

V. N. Sothi for Appellants. 

M. L. Sethi for Respondents. 


Judgment. - Haveli Shah, etc., ob. 
lained a deoree against Hussaina Jan and 
Mb. Zohra Jan on a mortgage in favour of 
the deoree- holders’ father in respeot of 
certain property, the mortgage deed being 
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dated 14th February 1921. The principal 
amount of the mortgage was Rs. 1,00,000 
and it was to oarry compound interest at 
the rate of 15 per oent per annum with 
quarterly rests. The mortgage was with 
possession and the rent realized was to be 
appropriated towards interest. The mort- 
gagees instituted the suit on their mortgage 
on 26th January 1925 the olaim being 
then for Rs. 1,69,474-6-3. A preliminary 
deoree was passed on 16th May 1928. 
Aooording to tbe deoree Rs. 1,54,375 were 
due on 16th May 1928, and it was further 
stated that on the sum of Rs. 1,00, Of 0 
interest at 15 per oent per annum would 
run until realization. Costs were also 
allowed. The money was not paid by the 
due date, i. e., by 16th June 1928, and a 
final deoree was passed for sale of the 
property on 24th July 1928. A receiver 
was appointed to oolleot rents eto., before 
the property was sold and these rents 
have been paid to the deoree-holders. The 
property was sold in 1932, bub the sale 
was not confirmed till June 1934, the sale- 
oertifioate being issued on 6th July 
1934, with respect to the bulk of the 
property. The deoree-holders, although 
Rs. 1,18,345-8-0 had been realized by 
them, applied on 16th August 1935, for a 
personal deoree for Rs. 2,42,318-13-9 with 
future interest against the two ladies. 
Various defences were raised. The trial 
Court held that tbe evidence produced by 
the deoree. holders was insufficient to show 
what was due to them and that for this 
reason alone no personal deoree oould be 
passed. It further held that Mt. Zohra 
Jan, who is now a discharged insolvent, 
was protected by the Insolvenoy Act and 
oould not be held personally liable for any 
amount. As regards Mb. Hussaina Jan, 
however it held that she would be per- 
sonally liable had anything been found 
due. In the result a personal deoree 
was refused and the deoree-holders have 
appealed. 

It is oorreot that the evidenoe produced 
by the deoree-holders is moat defeotive 
and the aooount produoed by the servant 
of the deoree-holders was certainly insuffi 
oient to prove that the large sum claimed 
was due. This aooount is printed at page 12 
of the paper- book. It was admitted that 
Rs. 1,18,345.8-0 had been realized towards 
exeoution of the deoree, most of it before 
1934 or in that year. That means that in 

i h nn y nn£ l? 3 / £ he priDoi P al sum of Rupees 
1,00,000 had been paid and it was only 
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this principal sum whioh bore interest. 
There could therefore be no interest after 
1934. Upto the middle of 1934, counting 
interest and costs, the sum due oomes to 
approximately Rs. 2,40,000 while certain- 
ly over Rs. 1,18,000 has been paid. This 
leaves a balance of about Rs. 1,22,000 
due to the decree. holders, but in the ab- 
sence of a proper account we think it will 
be safe to hold that only Rs. 1,00,000 
remain due. This we do on account of 
the unsatisfactory nature of the evidenoe 
as to the exaot sum due. This sum, of 
coarse, does not bear interest, as the 
principal which alone bore interest has 
been paid. For this sum Mt. Hussaina 
Jan is certainly liable and there must be 
a personal decree for this amount against 
her. 

The only other question argued on be- 
half of the appellants was that Mt. Zohra 
Jan was also liable for this amount. She 
was declared insolvent during the execu- 
tion proceedings, but was discharged by 
order, dated 2nd August 1934. By that 
time all the mortgaged property had been 
sold so that the decree-holders could have 
claimed in insolvency the amount wbioh 
she was personally liable to pay. S. 34, 
Provincial Insolvency Act runs as follows: 

34. (1) Debts whioh have been exoluded 
from the 6ohedule on the ground that their value 
is incapable of beiDg fairly estimated and demands 
in the nature of unliquidated damages arising 
otherwise than by reason of a oontraot or a 
breach of trnst shall not be provable under this 
Act. (2) Save as provided by sub.s. (1), all debts 
and liabilities, present or future, certain or con- 
tingent, to whioh the debtor is subjeot when 
he is adjudged an insolvent, or to whioh he may 
become subjeot before his discharge by reason of 
any obligation inourred before the date of suoh 
adjudication, shall be deemed to be debts provable 
under this Aot. 

Sub clause (2), it will be seen, is very 
wide aud includes all debts and liabilities, 
present or future, oertain or contingent, to 
whioh the debtor is subject when he is 
adjudged an insolvent or to whioh he may 
beoome subjeot before his discharge by 
reason of any obligation inourred before 
the date of Buoh adjudication. S. 47, 
Provincial Insolvency Aot, deals with 
seoured creditors. Sub-olause (1) lays 
down that 

where a seoured oredltor realizes his seourlty, he 
may provo for the balance due to him, after 
deduotlng the net amount realized. 

It will be seen in the present case that 
the deoree.holders could have done this 
before the discharge order, dated 2nd 
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August 1934. Apart from that, sub. 
clause (2) lays down that: 

Where a seoured oreditor relinquishes hla 
security for the general benefit of the oredltors, 
he may prove for his whole debt. 

This does not arise in the present case. 
But sub-clause (3) enacts that: 

Where a secured oreditor doe3 not either realize 
or relinquish his security he shall, before being 
entitled to have his debt entered in the schedule, 
state in his proof the particulars of his seourlty, 
and the value at whioh he assesses It, and shall 
be entitled to receive a dividend only in respeot of 
the balance due to him after deducting the value 
so assessed. 

Under S. 44 (2), Provincial Insolvency 
Act, save as otherwise provided by sub- 
8. (1) an order of discharge shall release 
the insolvent from all debts provable 
under that Act. In the oiroumstanoes 
described, this sub-seotion obviously applies 
to the present oase, where not only had 
the seourity been realized before the date 
of discharge, but the decree-holders 
could have valued their security and 
proved for the balance personally due by 
the insolvent. Under these oiroumstanoes 
we hold that under S. 44 (2) the order of 
discharge released Mt. Zohra Jan from 
personal liability under the mortgage as 
that was a debt provable under the Aot. 
The appeal must therefore fail as regards 
her. In the result we aooept the appeal 
and direot that a personal deoree be passed 
against Mt. Qussaina Jan to the extent 
of Rs. 1,00,000. Parties will bear their 
own costs. 

R.m./r.k. Order accordingly , 
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Addison and Din Mohammad JJ. 

Ghulam Ahmad and another — 

Plaintiffs — Appellants, 
v. 

Nand Lal and others — 

Defendants — Respondents. 

Letters Patent Appeal No. 66 of 1937 , 
Deoided on 25th October 1937, from deoree 
of Bhide J., D/. 9th February 1937, 
reported in A I R 1937 Lah 9i0. 

(a) Second Appeal— Finding of fact — Con- 
current finding cannot be disturbed. 

A concurrent finding of faot by the trial Oourt 
and the lower Appellate Oourt cannot be disturbed 
in second appeal. [P 219 O 1] 

# (b) Minor — Guardian — Defence saving 
valuable property not taken — Guardian held 
guilty of gross negligence. 
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A guardian of a minor, who negleots to put 
forward a defence which saves a valuable property 
of the minor from alienation, is guilty of gross 
aegligenoe. [P 219 C 1] 

J. N. Aggarwal and Udai Bhan — 

for Appella?its. 

Mehr Chand Mahajan and V. N. Sethi 

— for Respondents. 

Judgment. — This is a Letters Patent 
appeal from the judgment of a single 
Judge. The doouments Ex. P. 7, dated 
26th May 1916, Ex. P. 6, dated 30th 
March 1925, Ex. P. 2, dated 13th June 
1926 and Ex. D 1, dated 27th November 
1928, leave no doubt that only plot No. 1 
was mortgaged to Nand Lai and that 
plot No. 2 shown in the plan Ex. L. C/l 
was not mortgaged to him. There was a 
concurrent finding of faot by the trial Gourb 
land the lower Appellate Court on this 
question which was correctly arrived at. 

1 1 he single Judge therefore had no power 
iin second appeal to alter this finding. 

i urther, there can bo no doubt that a 
guardian of a minor, who neglects to put 
forward a defenoo whioh saves a valuable 
property of the minor from alienation, is 
guilty of gross negligonoo. In this respect 
also we agree with the trial Court and the 
lower Appellate Court aud not with the 
single Judge of this Court 

The counsel for the appellants states 
that he will be content with the decree 
passed by the trial Court und this is 
aooepted by the counsel for Nand Lai. 
Wo therefore accept this Letters Patent 
Appeal, set aside the decrees of the single 
Judge of this Court and of the lower 
Appellate Court, and grant the plaintiffs a 
decree declaring that plot No. 2 belongs to 
them and also give them a decree for pos- 
session of plot No. 2. The parties will bear 
their own costs throughout. 

B.D./h.K. Appeal allowed. 
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Addison and Din Mohammad JJ. 
i»mar Nath — Defendant — 

Petitioner. 


L i‘“ An ?* d Lal Kaul, ( now A 

Khanna) O//i 0 ,al Rec e ,vcr-PlainU 

Civil Bevn. No .533 of 1937, 

8m. I n” e C 937, ' r0m deoroB ° ( Jo* 

April 19 3 T 8 AmrU, * r ' °/- 12 

/titiL Snaal1 Courts A 

i l J2 r, ; w Seh -A Arl - 31 -Suit for naoane prof 

‘hougb for iuo oicorUinod I* okcopu 


A suit for reoovery of mesne profits, even 
though for a sum ascertained comes within the 
purview of Art. 31 and is excepted from the cog- 
nizanoe of the Court of Small Causes: AIR 1928 
Rang 102 (F 23); 8 I C 270 ; AIR 1933 Nag 67: 
AIR 1918 All 222 ; AIR 1933 Lah 509 and 25 
Bom 85, Foil. ; 23 Cal 88A {F B)\ 35 P R 1902 
(F 23); 94 P R 100 ; 32 Bom 560 and AIR 1927 
Cal 375, Dissent. (P 219 0 2; P 220 C 1} 

(b) Provincial Small Cauae Courts Act 
(1887), Sch. 2, Art. 31 — Sums received on 
basic of sale — Sale set aside — Sum ia wrong- 
fully received within Art. 31. 

The effect of annulment of a sale under S. 53, 
Provincial Insolvency Aot, is to hold that no 
tranBaotion had taken placo at all, and any sum 
that the vendee receives by virtue of that transac- 
tion la received by him wrongfully within the 
meaning of Art. 31, Provincial Small Cause Courts 
Aot - [P 220 0 2] 

Nand Lai Bhalla — for Petitioner. 

Shamsher Bahadur — for Respondent. 

Din Mohammad J.— This is a petition 
for revision of the order of the Judgo Small 
Causa Court, Amritsar, partially decreeing 
a claim for recovery of mesne profits 
against the petitioner. It is contended on 
behalf of the petitioner that the judgment 
of the Judgo, Small Cause Court is nob ac- 
cording to law, inasmuch as (i) he had no 
jurisdiction to try the suit, (ii) the suit was 
barred by limitation and (iii) the petitioner 
was in auy oiroumstauoes legally entitled 
to retain part of the profits realised by 
him prior to the time when the sale in his 
favour was set aside. In our viow it is 
not neoessary to deoide the last two ques- 
tions as the petition can bo disposed of on 
the short ground that the Judge Small 
Cause Court had no jurisdiction to try the 
suit. Art. 31 of Soh. 2 to the Provincial 
Small Cause Courts Aot (9 of 18S7) reads 
as follows : 


Any other suit for an aooount, including a suit 
by a mortgagor, aftor the mortgage has been eatia- 
ned. to recover surplus collootlona received by the 
mortgagee, and a suit for the profitaon Immovable 
property belonging to the plaintiff whioh have 
been wrongfully received by the defendant. 


counsel ior cne respondent contends that 
a suit for a sum ascertained does not come 
within the purview of Art. 31 and relies on 
23 Cal 884, 1 35 P B 1902,’ 94 P K 1900* 
32 Bom 56Q 4 and AIR 1927 Cal 375.’ 6 


(1896) 29 Cal 884 (F B). vouanara, 

a - “- B^=efp r LR (190a) 36 

8 ‘ '‘smJ&P l B W ? 9 “ 0 r SlD8h ' 119001 94 P R 

4 ‘ ® an B r v * N ® r aQBang, (1909) 82 Bom 660 

— 10 Bom L R 788. 

6. Brinaib Hoy v. Taraprasaona Roy, (1927) 1 4 
A I R Cal 376 = 102 C 128=46 O L J 230. 
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These judgments no doubt support his con- 
tention, but there is a large array of 
authority on the other side too, as, for 
example, 6 Rang 60. 6 25 Mad 103, 7 8 1 0 
270, 8 141 I C 825, 9 40 All 142, 10 AIR 
1933 Lah 509 11 and 25 Bom 85. 12 The 
argument employed in the former set of 
oases is that the words "any other suit for 
an account” govern the latter part of the 
Artiole also and only those suits are ex- 
cepted from the cognizanoe of the Small 
Cause Courts whioh contemplate a deoree 
for account. The second set of authorities 
holds a contrary view mainly on the 
ground that claims to mesne profits direobly 
involve title to immovable property and 
not incidentally and that the Legislature 
had properly excepted suits for mesne pro- 
fits from the cognizance of the Courts of 
Small Causes. 

With all respect, we do not agree with 
the construction put by 23 Cal 884 1 and 
other similar authorities on the wording of 
Art. 31 and are in respeotful agreement 
with the opinion expressed in A 1 R 1933 
Lah 509, 11 especially as the trend of autho- 
rity in the High Courts of Bombay, Mad- 
ras, Rangoon, Allahabad and Nagpur is 
also in the same direction. Some of the 
judgments cited above from these Courts 
have discussed the matter at length from 
every point of view and it would be a mere 
act of supererogation to recapitulate those 
arguments here. We bold therefore that 
the suit as instituted was excepted from 
the jurisdiction of the Small Cause Court. 

It is next contended by counsel for the 
respondent that Art. 31 does nob apply on 
another ground also viz. that the profits 
were nob ‘wrongfully’ received by the de- 
fendant inasmuch as the sale not being 
void ab initio, the vendee had a perfect 
title up to the date when the sale was set 
aside. Here also we do not agree. A deci- 
sion under 8. 53, Provincial Insolvency 
Aot, results in the annulment of the sale 
and if onoe the sale is annulled, it cannot 

6. U Min Din v. U Po Thaiing, (1928) 16 A I R 

Bang 102=109 I O 689=6 Rang 60 (F B). 

7. Savarl Muthu v. Aithurueu Rowthar, (1902) 
26 Mad 103=11 M L J 428 (F B). 

8. Nand Rani v. Swasba Neahwar, (1910) 8IO 
270. 

9. Dakreeya Mehra v. Muktee Mabrln, (1988) 20 

AIR Nag 87=141 1 O 826=29 N L R 61. 

10. Drig Pal SlDgh v. Kunjal, (1918) 6 A I R All 
222=44 I O 689=40 All 142=16 AL3 ‘66. 

11. Ubednl Rahman v. Darbari Lal, (1989) 20 

AIR Lah 609=146 I O 846=84 P L R 262. 

12. Antone v. Mahadev, (1901) 26 Bom 85=2 
Bom L R 688. 
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be argued that any sum reoeived on the 
basis of that sale was rightfully reoeived 
by the defendant. In our view, the effeofc, 
of the annulment is to hold that no trans- 
action had taken plaoe at all, and this 
being so, any sum that the vendee receives 
by virtue of that transaction is reoeived 
by him wrongfully. We need not further; 
dilate on the subject as this aspeot of the 
oase has also been dealt with in some of 
the judgments oited above. 

On the grounds mentioned above, we 
acoopt the petition, set aside the order of 
the Judge, Small Cause Court and direct 
him to return the plaint to the plaintiff 
for presentation in a proper Court. The 
question whether the plaint so presented 
would nob be affeoted by the provisions of 
the Limitation Aot will be determined by 
the Court entertaining the suit. In view 
of there being a sharp confliob of authority 
in this matter, the parties will bear their 
own oosts upto date. 

v.b./r.k. Order set aside. 
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Coldstream J. 

Lal Ghand — Judgment. debtor — 
Appellant. 

v. 

Sohan Lal and others — Auction. pur. 
chasers and Decree-holder — Res- 
pondents. 

Exn. First Appeal No. 180 of 1937, De- 
cided on 12th July 1937, from order of 
Senior Sub-Judge, Amritsar, D /- 8bh May 
1937. 

* Civil P. C. (1908), O. 39, R. 1— Tempo- 
rary injunction under and stay of execution 
— Distinction between — Sale in contravention 
of injunction under O. 39, R. 1 is not nullity 
as in case of stay order. 

A temporary injunotioa under tbe provisions of 
Rule 1, O. 89, Is not a stay order issued by 
a Oourb competent to stay exeoution proceed- 
ings under any provision of the Oode authorizing 
suoh an order. Tbe effeot of non-compliance 
with an injunction issued under O. 99, R, 1 is to 
make the offender liable to the punishment pres- 
oribed in O. 89, R. 2 (3) and a completed sale Id 
contravention of an injunction under O. 39, R. 1 
is not a nullity as being without jurisdiotion. A 
temporary injunction under O. 39, is not a man- 
datory direction to a Court, as is a stay order of 
the kind provided for by the Procedure Code, but 
la an order direoted against a particular person 
whioh oan be issued only in the olroumstanoes 
desoribed in R. 1 : AIR 1920 Nag 29; AIR 
1930 Lah 858 and A 1 R 1925 Lah 644 , Bel. on; 
AIR 1932 Lah 515 and A I R 1925 Oudh 424, 
Dissent. ; A I R 1985 Lah 694 and 1 AIR 1933 
Rang 416. Ref. [P 221 C 2] 
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Lad Chand V. Sohan Lal ( Coldstream J.) 


Charanjiv Lai Aggarwal — for Appellant . 

Faqir Ohand Mital and A. R. Kapur 

— for Respondent 1. 

Respondent 2 in person. 

Mehr Chand Mahajan — 

for Respondent 3. 

Judgment. — On llfeh April 1930 the 
Punjab and Sindh Bank Ltd., Amritsar, 
obtained a mortgage decree for Rupees 
41,709-15-9 against Lal Chand. Execu- 
tion was attempted in the same year but 
was delayed by another suit until 1934 
when execution proceedings were revived. 
Lal Chand was allowed time for a private 
settlement but effeoted none. Ultimately 
the mortgaged property, a house and a 
shop, were put to sale on 23rd and 25th 
October 1935 by whioh time the debt had 
increased to over Rs. 51,000. Meanwhile 
on 2nd Ootober a declaratory suit had 
been instituted by a firm Nand Lal Radha 
Kishan against the Bank relating to the 
execution of a deoree of Rs. 1000. They 
managed to seoure ex parte a temporary 
injunction in the Court of the Subordinate 
Judge First Class staying the sale of the 
house and shop and on 25th just before the 
sale was being concluded, they presented a 
oopy of the stay order to the Manager of 
the Bank. A robkar asking the executing 
Court (that of the Senior Bub-Judge) to 
stay the sale was received by the executing 
Court at 3.55 r. m. The Court did not 
stay the sale but concluded it at 4.57 p. m. 
The house was sold for Ra. 8000 and the 
shop for Rs. 17,700. The purchasers paid 
up the prioe. They have not yet succeeded 
in obtaining possession of the property 
and their money had been lying useless for 
more than 18 months pending the disposal 
of objections submitted by Lal Chand, 
Nand Lal, Radha Kishan and another 
under O. 21, R. 91, Civil P. C. The objeo- 
tions were disallowed by the executing 
Court by an order passed on 8th May 
1937. The present appeal is by Nand Lal 
alone against that order. 

Several of the objections raised in the 
oxeouting Court related to alleged irregu- 
larities in the publication of the notice of 

0 ap P 6l ' an k'a counsel has stated 
that he does not press these but confines 
his appeal to the grounds that the sale 
was void as it was concluded in defiance of 
the injunction issued by the Subordinate 
Judge First Class and that the oonduot of 
the executing Court, in continuing the sale 
after it was known that the injunction 


had been obtained, resulted in substantial 
injury to the appellant. Here I may 
notioe that a petition for revision of the 
executing Court’s order refusing to have 
regard to the injunction was presented to 
this Court but was dismissed by Skemp J. 
on 28th January 1937 (Civil Revision 
No. 871 of 1936) on the grounds that it 
had become infructuous because the Court 
issuing the injunction had withdrawn it, 
and the suit in which it had been issued 
had been dismissed. I am informed, I may 
add, by respondents’ oounsel that Lal 
Chand attempted unsuccessfully to have 
the bank manager punished under the pro- 
visions of O. 39, R. 2 (3), Civil P. C. In 
support of his contention that the sale 
was void, oounBel has relied upon AIR 
1925 Oudh 424, 1 A I R 1932 Lab 515, 2 
AIR 1935 Lah 694 3 and AIR 1933 
Rang 416.* 

A temporary injunction under the pro- 
visions of R. 1, O. 39, Civil P. 0., is not a 
stay order issued by a Court competent to 
stay execution proceedings under any pro- 
vision of the Code authorizing such an 
order. Suoh an order can be passed for 
example by the executing Court (O. 21, 
Rr. 29 and 83) or by an Appellate Court 
(O. 41, R. 5) or perhaps by a High Court 
in exercise of its inherent powers. The 
effect of non-compliance with an injunc- 
tion issued under O. 39 is to make the 
offender liable to the punishment pres- 
oribed in sub-r. 3 of R. 2 of that Order and 
so far as I know, that is the only effeot, 
and I oan find no statutory authority for' 
the proposition that a completed sale in 
contravention of an injunction under O. 39, 
R. 1 is a nullity. A temporary injunction 
under O. 39 is not a mandatory direction to 
a Court, as is a stay order of the kind pro. 
vided for by the Procedure Code, but is an 
order directed against a particular person 
which oan be issued only in the oiroum. 
atanoes described in R. 1. Had it been 
the intention of the Legislature that a 
Court sale effeoted while an injunction 

U irf ?; 39 waa in foroe should be a 
nullity the statute would surely have been 

made this olear, as it has made it clear in 

a. 64 of the Code that a private alienation 
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of property under attachment is void. It 
is to be noted in passing that S. 64 does 
not make such a private alienation void 
but merely provides that it shall be void 
as against all claims enforceable under the 
attachment. In the present case the 
injunction was not for the benefit of Lal 
Chand but for the supposed protection of 
a third party (although of course the cir- 
cumstances point tocolluBion between that 
party and Lal Chand in order to defeat 
the deoree.holder bank). 

It is true that a different view was 
apparently taken by Broadway A. C. J. in 
AIR 1932 Lah 515“ where it was held 
that an executing Court acted without 
jurisdiction in disregarding an injunction 
staying a, 9ale. With great respeot, I am 
not convinced that a sale in oontravention 
of an injunction is a nullity as being with- 
out jurisdiction, even if it be oonoeded that 
the Court would have acted properly in 
postponing the auotion. AIR 1935 Lah 
694 3 deals with a case where a postpone- 
ment order had been regularly issued by 
the executing Court and has no applica- 
bility here. AIR 1933 Rang 416 4 also 
relates to a oase of a stay order issued by 
the executing Court. The judgment of the 
Oudh Court in A I R 1925 Oudh 424 1 is 
certainly in favour of counsel’s contention 
but if it lays down oorreotly that a sale 
by an executing Court was a nullity under 
the existing Code when effeoted in face of 
an injunction, it is difficult to see why it 
was neoesBary to amend Rule 1 of O. 39 as 
the Oudh Court has done so as to provide 
specifically for an injunction being issued 
by a Court trying a suit restraining a 
Court from executing a decree by sale of 
the suit property. (The Amended Rule 
will be found printed at pp. 252.3 of 
Chitaley's Code of Civil Procedure, Edn. 2). 

My own view is that the sale was not 
without jurisdiction and a nullity; in taking 
this view I am fortified I think by the 
remarks of the Nagpur Judioial Commis- 
sioner in 54 I C 928 6 and by Tek Chand J. 
in 128 I G 304.® See also 6 Lah 380. 7 
Assuming that the executing Court ought 
not to have proceeded with the auotion 
after 3.30 p. m. on the seaond day of 

6, Dfaaramohand v. Mitsui Buesan Kalaha & 
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the sale and that its aotion in doing so 
made the sale materially irregular it haa 
to be seen whether the lower Court haa 
wrongly found it not proved that in oonse- 
quenoe of the continuance of the sale and 
the manner in whioh it was conducted the 
appellant sustained substantial damage. 

I have been taken through the evidenoo 
by the appellant s counsel, and after consi- 
dering it, I am in complete agreement- 
with the oonolusion of the learned Senior 
Subordinate Judge that it does not estab- 
lish that the property was sold for lose 
than its value or that had the sale not 
been oarried to completion, a larger prioe 
would have been obtained for the pro- 
perty. The learned Subordinate Judge des- 
cribed and discussed the evidenoe in detail. 
That of the witnesses who say they were* 
prepared to pay more than the property 
fetched has properly been rejeoted a& 
worthless for the reasons given in the judg- 
ment. The mere prolongation of the auotion 
manifestly could not injure the judgment- 
debtor. The sale on 25th was begun in 
the Court compound and continued in the 
presenoe of the Judge himself in his Court- 
• From this faot no prejudice to the judg- 
ment, debtor oan be assumed. The record 
of the bids produced by the Court auc- 
tioneer is regular, nothing suspioious in it 
is suggested and there is no reason to 
reject the evidence of the deoree-holder’e 
witnesses that the sale was regularly con- 
ducted to the finish. As regards the prico 
it is notorious that at Court auotions, 
bidders are shy to risk their money in 
view of the astonishing facilities afforded 
by the praotioe of the Courts for delaying 
satisfaction of deorees by sale of property. 

In this case however there is no good’ 
reason for believing that the property was 
sold for less than its real value. In 1934 
when execution proceedings were revived 
and the judgment.debtor appeared in Court 
resisting execution and asked for time to 
effect a private settlement, he stated that 
he had succeeded in finding prospective 
buyers who were prepared to pay Rupees 
15,000 for the shop and Rs. 7500 for the 
house and that if they were put to auotion 
they would fetoh muoh less. It is true 
that the decree-holder’s notice valued the 
property at a considerably higher prioe 
but in view of the judgment-debtor’s own 
estimate it is clearly impossible to hold it 
proved that the judgment-debtor sustained 
substantial injury by the sale of the pro- 
perties at what they ultimately fetched.. 


1988 Kidar Nath.Eam Chandra v. Secy, op State ( Jai Lai J.) Lahore 223 


The deoree. holder’s counsel Mr. Mehr 
Chand has stated deliberately in Court 
that the jndgment-debtor has no other 
property of any kind ont of which the 
deoree can be satisfied. The statement 
he is prepared to support by an affidavit 
of his olient and the appellant’s counsel 
cannot deny its truth. It is dear there- 
fore that Lai Chand cannot himself profit 
by resale, for admittedly his debt now 
far exceeds the value of the property. 
Mr. Mehr Chand has made an offer in 
Court to the judgment.debtor that he 
is ready to give Lai Chand orodit for 
Bs. 30,000 or even Rs. 32,000 (at whioh 
amount Lai Chand now values his property) 
if Lai Chand will hand over the property 
to a receiver for resale. This offer Lai 
Cband’s oounsel has rejected and it is 
obvious that Lai Chand’s only object in 
prolonging the execution proceedings is to 
retain possession of his property. Lai 
Chand’s objections were not in good faith 
nor is there any honest purpose in this 
appeal. I dismiss the appeal with oosts. 

K.B./r.k. Ajpeal dismissed. 
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Messrs. Kidar Nath. Ram Chandra — 

Defendant — Petitioner, 
v. 

Secretary of State — Plaintiff — 

Respondent. 

Civil Bevn. Petn. No. 777 of 1936, 
Deoided on 23rd February 1937, from 
order of Addl. List. Judge, Lahore, D/- 
94th June 1936. 


a — Validity — Agreement bet- 

ween Military Department and contractor 
providing that dispute* between parties are 
to be referred to arbitration of sanctioning 
authority— No mention made, as to by whom 
reference is to be made — Reference by any 
officer of department and to the officer 
bolding appointment of sanctioning authority 
!• perfectly valid * 


Where an agreement between a Military Depai 

ment and a contractor provides that in caee of 

dispute between the parties as to the subject matt 

a!»!u ®? nlra ® fc * tame la to be referred to tl 
arbitration of the sanctioning authority but do 

not lay by whom the reference is to be made, i 
abaence of any indication In the contract that tl 
reference should be made by a particular officer 
reference by any officer of the department la con 
patent. Bo aleo where the reference has to bema< 
not to the person sanctioning the oontraot but i 
the officer who might be holding the appolntmei 
of sanctioning authority at the time of thedispu 


a reference to the officer who happens to hold 
euch appointment at the time of the dispute is 
perfectly valid. [P 224 C 2] 

(b) Arbitration — Validity — Judicial mis- 
conduct — Party is entitled to know details of 
claim preferred against him— Aggrieved party 
not ignorant of nature of claim against him — 
Details of claim supplied to him on date of 
hearing — Failure by arbitrator to allow him 
further opportunity to meet the case does 
not amount to judicial misconduct. 

Although ordinarily a litigant appearing as a 
party before an arbitrator is entitled to know the 
details of the claim which has been preferred 
against him, yet where it appears that the aggriev- 
ed party was not ignorant of the Dature of the 
claim against, him when ho appeared before him 
and was supplied with the details of the claim on 
the date of the hearing, mere failuro by the arbi- 
trator to allow the party further opportunity to 
meet the cafe eet up against him dees Dot amount 
to judicial mieooDduct on the part of the arbitra- 
tor and (he conclusion of the lower Appellate 
Court on the point cannot be attacked in revision. 

[P 224 C 2 ; P 225 C I] 

Jagan Nath Aggarwal aDd Faqir Chand 
Mital — for Petitioner. 

Anant Ram Ivhoela for Respondent, 

Order. — On 12th May 1933, the 
petitioner took a oontraot for the supply 
of fodder to Camel Units in the Lahore 
Military District. The agreement was 
signed on the same day and was sanc- 
tioned by Major Penrose Weleted, Deputy 
Director of Grass Farms, and signed by him 
in token of his sanotion. On the ground 
that the petitioner had failed to keep to 
his agreement, the contraofc was sub- 
sequently cancelled, and on the petitioner 
making a demand for his alleged dues on 
account of supplies made by him a counter- 
claim was preferred against him by the 
Military Department for the sum of 
Rs. 3219-9-0. This claim was for the first 
time oommunioafced to him on 30th March 
1935, by means of a letter sent to him by 
Major Penrose Welsfced, who was then 
officiating as Direotor of Farms. In that 
letter he intimated to the petitioner that 
he had been asked to deoide a claim pre- 
ferred against the petitioner by the Assis- 
tant Direotor of Grass Farms, No. 2 Cirole, 
Lahore Cantonment, and that he had fixed 
23rd April 1935, at 11 a. m. at Lahore 
Cantonment for deoiding the case. He also 
intimated to the petitioner that if he failed 
to appear at the time appointed, he would 
proceed with the case in his absence. This 
letter was written in pursuance of an 
appointment of Major Penrose Welsted, as 
arbitrator. It appears from this letter that 
the matter was referred to him for arbitra- 
tion by the Assistant Direotor of Grass 
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Farms who at the time happened to be 
Lieutenant. Colonel Crawford. Clause 20 
of the agreement reads as follows : 

Any dispute or difference arising out of this con- 
tract, settlement of whioh is not herein provided 
for, 6hall be referred to the arbitration of the 
officer sanctioning the contraot, whose deoiaion 
ehall be final and binding. 

On reoeipt of the letter of 30th Maroh 
1935, the petitioner made an application 
to the arbitrator to summon some docu- 
ments and witnesses which he intended to 
produce before the arbitrator. On 17th 
April 1935, a reply was sent to him by the 
Assistant Direotor of Grass Farms that an 
attempt would be made to produoe the 
witnesses who were employed in the depart- 
ment at the date of the hearing but that 
the arbitrator had no power to summon 
any other witnesses who should be produc- 
ed by the petitioner if he required their 
evidence. On 23rd April 1935, when the 
case came up for hearing before the arbi- 
trator, the petitioner raised a question that 
he had not been supplied with the details 
of the claim by the Military Department. 
It appears that on that day some details 
of the olaim were supplied to him and on 
the same day, in spite of his prayer for an 
adjournment of the case, the arbitrator 
proceeded to arbitration and gave an 
award against the petitioner. 

An application was then made on behalf 
of the Secretary of State for India in 
Council to the Subordinate Judge to file 
this award but the learned Judge deolined 
to file it holding that the arbitrator had 
been guilty of judicial misconduct. On 
appeal to the Additional District Judge 
of Lahore, this order of the learned Sub- 
ordinate Judge was set aside and it was 
held that there was no judioial misoonduot 
on the part of the arbitrator who had con- 
ducted himself in a proper and businesslike 
manner. The oonsequenoe was that the 
award was ordered to be filed and a deoree 
passed in accordance therewith. This is a 
petition for revision of the order of the 
learned Additional Distriot Judge. I have 
heard oounsel on both sides. Only three 
questions are raised before me. First that 
the reference by Colonel Crawford was 
illegal; secondly that the reference being 
made to Major Penrose Welsted who at 
the time of the arbitration proceedings was 
aoting as Direotor of Farms, was illegal, 
and thirdly that the decision of the Court 
below that there was no judioial misoon- 
duot was erroneous and that in faot the 


arbitrator was guilty of judioial misoon- 
duot, his proceedings being opposed to 
natural justioe. 

The agreement does not provide by 
whom a reference has to be made. It only 
says that if there is a dispute between the 
parties as to the subject matter of the con- 
tract, the same shall be referred to arbitra- 
tion of the sanctioning authority. The 
reference in this oase was made by the 
Assistant Direotor of Grass Farms. There 
is no contention that this officer had noth- 
ing to do with the oontraot in question, 
therefore, in the absenoe of any indication 
in the contraot that the reference should 
be made by a particular offioer a reference 
by any offioer of the department, in my 
opinion, was competent in this case. 
Eeference has been made to the rules 
framed by the Government regarding the 
oonduot of Government litigation. Those 
rules, in my opinion, have no bearing on 
the question of reference to arbitration. 
They only refer to oonduot of litigation by 
or on behalf of the Government or the 
Government Departments in Courts. 

With regard to the seoond contention, it 
appears that when the oontraot was can- 
celled, there had been a re-organization of 
the department and the post of the Deputy 
Direotor of Farms was abolished and the 
work up to then done by the Deputy 
Direotor was assigned partially to the 
Assistant Direotor and partially to the 
Direotor of Farms. It is expressly provided 
in the scheme of re-organization that the 
sanotioning of the contracts has to be done 
by the Direotor of Farms. Therefore the 
Direotor of Farms became the suooessor of 
the Deputy Direotor of Farms as the sano- 
tioning authority and it is oonoeded by 
oounsel on both sides that the reference 
has to be made not to the person who 
sanctioned the contract but to the officer 
who might be holding the appointment of 
the sanotioning authority at the time of 
the dispute. A reference therefore in this 
oase to the Direotor of Farms, who hap- 
pened to be at the time Major Penrose 
Welsted was perfeotly valid. 

On the third question, though I am not 
prepared to agree with the conclusion of 
the Additional Distriot Judge that the pro- 
ceedings of the arbitrator were absolutely 
businesslike, I am unable to hold at the 
same time that judioial misoonduot has 
been proved in this oase. It is true thati 
ordinarily a litigant appearing as a party) 
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their fathers’ brother, to one other brother’s 
son was ineffectual and void as against 
them. Various issues were raised which 
need not now concern us, but the suit was 
dismissed inter alia on the ground that it 
was barred by limitation. The plaintiffs 
had admittedly brought this suit more 
than six years after the date of the aliena- 
tion in question, but they pleaded exten- 
sion of time under S. 13, Limitation Act, 
on the ground that the defendant had been 
absent from British India during a period 
of the six years. 

The faots proved, however, are that the 
defendant was stationed with his regiment 
in Balram. Balram forms a part of the 
area of Secunderabad Cantonment and the 
evidenoe of the Officer Commanding is 
that Seounderabad Cantonment is under 
the administration of the Government of 
India. Now S. 13, Limitation Act, lays 
down not only that the defendant will be 
absent from British India but also from 
the territories beyond British India under 
the administration of the Government. In 
21 Cal 177, 1 which was approved by their 
Lordships of the Privy Council in 142 I 0 
552, it was pointed out that the adminis- 
tration of Seounderabad Cantonment was 
in British hands but the territory on 
whioh the Cantonment is looated had 
never been oeded by the Nizam of Hydera- 
bad or aoquired by conquest by the 
British Government, the sovereignty of 
the territory still vested in the Nizam of 
Hyderabad, and therefore Seounderabad 
Cantonment was not within British India. 
This, however, is a totally different ques- 
tion from whether Seounderabad Canton- 
ment is a territory beyond the British 
India whioh is under the administration 
of the Government of India. It is clear, 
from the answers given to the interroga- 
tories by the Officer Commanding at 
Seounderabad and the notification men 
tioned in 21 Cal 177 1 that Seounderabad 
Cantonment is under the administration 
of the Government of India. 

The plaintiffs therefore cannot claim 
any extension of time under S. 13, Limi 
tation Act, and their suit being barred' 
by limitation was rightly dismissed and 
the appeal must be dismissed with oosts. 
B.D./r.k, Appeal dismissed. 


■(before an arbitrator is entitled to know 
the details of the claim whioh has been 
preferred against him, but the correspon- 
dence in this case indicates that the peti- 
tioner was not ignorant of the nature of 
jthe olaim when he appeared before the 
^arbitrator, and this is obvious from his let. 
ter of 13th April 1935 in whioh he specified 
the documents and the witnesses whom he 
wanted to be summoned in support of his 
<oase. The information that he required 
from these witnesses and the documents 
mentioned indicate a knowledge of the 
nature of olaim of the Government against 
the petitioner. The arbitrator however 
has not proceeded on this ground as on 
23rd April 1935 he supplied the petitioner 
with details of the olaim of the Govern- 
ment and then proceeded to give his award 
on the same day. In my opinion he should 
have given the petitioner further oppor- 
tunity to meet the case set up against him, 
but I am unable to hold that his failure to 
do so amounted to judioial misoonduot in 
the present oase. The conclusion of the 
learned Additional District Judge on this 
point cannot be attaoked on revision. 
! I therefore dismiss this petition but in the 
circumstances I leave the parties to bear 
their own oosts of these proceedings 
throughout. 

B.M./r.K Petition dismissed. 
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Jai Lal and Dalip Bingh JJ. 

Risaldar Ali Shan Khan and another 
~ Plaintiffs — Appellants. 

v. 


v » 

Ahmad Nawaz Khan — Defendant — 

Q . Respondent. 

Second Appeal No. 1372 of 1936, De- 
eded on 7th October 1937, from decree of 

i , Jhelum, D /- 19th May 1936. 

Limitation Act (1908), S. 13 - Secundera- 

«Bd cantonment i. under British adminis- 
«r.«l.»- p .,, y re . idiog in canlonmenl m, m n r , e , 11 

Period of limitation is not saved. 
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Addison and Din Mohammad JJ. 

Gopi Chand — Plaintiff — Appellant. 

v. 

Khazan Chand and others — 

Defendants — Bespondents. 

. Second Appeal No. 1640 of 1936, De- 
cided on 25th November 1937, from deoree 

of Dist. Judge, Sialkot, D /- 20th July 
1936. 

f Arbitration Act (1899), S. 2 — Award 
relating to mortgaged property situated at 
oialkot— Amritaar Court has no jurisdiction 
to make order filing award. 

Though S. 2, Arbitration Aot, does not expressly 
refer to the provision of the law oontained in 8. 16, 
Civil P. 0. the implication is obvious when it 
Btates where the suit could be instituted. 

i CP 227 0 1] 

Where mortgaged property whioh was involved 
in the award is situated at Sialkot, the Court of 
the Diatriot Judge at Amritsar has no jurisdiction 
to make an order filing the award, inasmuch as if 
the subjeot matter submitted to arbitration were 
the subjeot of a suit, the suit could not be insti- 
tuted at Amritsar. [p 227 0 1] 

Lala Aohhru Ram — for Appellant. 

J. N. Aggarwal and Mehr Chand 
Mahajan — for Respondents. 

Din Mohammad J. — This appeal has 
arisen in the following oircumsfcanoes : 
The firm Hira Singh Gopal Singh was a 
firm of commission agents working at 
Amritsar. Hereinafter this firm will be 
called defendant 3. The firm Bhagat Ram 
Mangal Sain, hereinafter oalled defen- 
dant 4, was working at Sialkot and entered 
into some sort of grain transactions with 
defendant 3. On 2nd November 1932, 
Bhagat Ram, proprietor of defendant 4,’ 
exeouted a deed, Ex. P.3, in favour of de- 
fendant 3, in whioh he admitted his liabi- 
lity to pay Bs. 5000 to defendant 3 and 
further stated that he had deposited three 
title deeds relating to his immovable pro- 
perty with defendant 3 by way of equitable 
mortgage. One of the conditions of busi- 
ness between defendant 3 and defendant 4 
was that in case any disputes arose between 
the parties, they would be settled under 
the Arbitration Aot 9 of 1899. Disputes 
did arise and they were consequently re- 
ferred to arbitration under the provisions 
of the Arbitration Act, into the details of 
which it is not necessary to enter. Suffioe 
it to say that an award was made on 12th 
lane 1933 and a notice of it was also per- 
sonally served on defendant 4 on 12th July 
1933. On 18th July 1933, the award was 
filed in the Court of the District Judge, 
Amritsar. Defendant 3 applied for trans- 
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fer of the award to Sialkot with a view* 
to exeoute it there. The application wa* 
allowed and the execution proceeding* 
started at Sialkot. Notice under O. 21, 
R. 66, Civil P. C., was issued and served 
personally on defendant 4 on 12th Novem- 
ber 1933. A regular sale of the property 
followed on 7th March 1934 and the sale- 
whioh covered the house in dispute wa* 
confirmed on 14th April 1934 in favour of 
one Gopi Chand who was the plaintiff in, 

the Court below and is the appellant 
before us. 

In the meantime, on 11th June 1933, 
defendant 4 had mortgaged the equity of 
redemption of the house in dispute to the- 
firm Baja Ram Jai Parkash, hereinafter* 
oalled defendant 2, for Bs. 1925. The 
dooument evidencing the mortgage waa> 
registered on 8bh July 1933. On 4th Febru- 
ary 1934, defendant 2 and defendant 4 
agreed to refer to arbitration the dispute* 
that arose between them in relation tothi* 
mortgage. On 21st February 1934, am 
award was made stating that defendant 3 
had no priority in respeot of his mort- 
gage. On 27th February 1934, this award- 
was made a rule of the Court and, on 2nd 
May 1934 the house in dispute was once- 
more sold to Khazan Chand who was defen-: 
dant 1 in the Court below. On 11th Juno- 
1934, the sale in his favour was confirmed. 

On 11th June 1935, the suit out of whioh 
this appeal has arisen, was instituted by 
Gopi Chand against defendants 1 to 4, and 
was for possession of the house in dispute. 

It may be remarked that on 22nd June^ 

1935 defendant 1 resold the house to 
defendant 2. 

Various pleas were raised by the con- 
testing defendants on whioh as many aer- 
15 issues were framed oovering all ques- 
tions of law and fact that could possibly 
arise in the oase. The Subordinate Judge 
deoreed the suit against defendants 1, 
and 4, and further burdened them with tho 
plaintiff’s costs. Dissatisfied with that- 
decision, defendant 2 appealed to the Dis- 
trict Judge who aooepted the appeal and' 
reversing the deoision of the Subordinate- 
Judge, dismissed the plaintiff’s suit. He 
however ordered that the parties should- 
bear their own costs throughout. There-' 
upon the plaintiff appealed to this Courfr- 
and the appeal has been referred to us for 
disposal. Various questions of law have 
been raised before us but in our view this- 
appeal oan be disposed of on the shorfe- 
ground that the Court of the Distriot Judge,. 
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Amritsar, had no jurisdiction whatsoever 
to make an order filing the award. By S. 2 
of Aot 9 of 1899, the Aot applied only in 
those oases, 

where, if the subject matter submitted to arbitra- 
tion were the subjeot of a suit, the suit could, 
whether with leave or otherwise, be instituted in 
a Presidency town. 

By the Proviso annexed to this 8eotion, 
the Looal Government is empowered to 
deolare the Aot applioable in any other 
looal area as if it were a Presidency town. 
It is common ground that the Aot has been 
declared to be applioable to the town of 
Amritsar. By S. 16, Civil P. C., any suit 
for foreclosure, sale or redemption in the 
case of a mortgage of or oharge upon 
[immovable property oan only be instituted 
in the Court within the looal limits of 
whose jurisdiction the property is situate, 
and though 8. 2, Arbitration Aot, does not 
expressly refer to this provision of the law, 
the implication is obvious when it states 
where the suit oould be instituted. The 
immovable property whioh was involved 
in the award was admittedly situated at 
jSialkot and any suit enforoing any encum- 
brance against it oould only be instituted 
in Sialkot and not anywhere else. Conse- 
quently by 8. 2, Arbitration Aot, the Court 
of the Distriot Judge at Amritsar had no 
jurisdiction to make an order filing the 
award, inasmuch as if the subjeot matter 
submitted to arbitration were the subjeot 
of a suit, the suit could not be instituted at 
Amritsar. There was thus a laok of inher- 
ent jurisdiction in the Court ordering the 
filing of the award as the award was inoom. 
potent under the Arbitration Aot and was 
altogether void. This being so, all subse- 
quent proceedings taken in connexion 
therewith were without jurisdiction and 
have no effeot in law. The plaintiff having 
acquired his rights on the basis of this 
award, cannot be said to have acquired any 
such title as oan be protected or enforced 
in law. There is abundant authority in 
support of the proposition that the defen- 
dants were entitled in this suit to raise 

pleas on this ground and this is praotioally 
conceded by the plaintiff. 

We acoordingiy dismiss the appeal and 

Pnn° ^ 0 - de - Ore !u Offch0 lower Appellate 
Court dismissing the plaintiff's suit though 

on a different ground. In the peculiar oir. 

oumstanoes of the oase however, we leave 

the parties to bear their own costs before 
us. 

D.s./b.k. Appeal dismissed . 
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Bhide J. 

on difference between 
Dalip Singh and Skemp JJ. 

Rura and another — Plaintiffs — 

Appellants. 

v. 

Banta and others — Defendants — 

Respondents. 

Second Appeal No. 1604 of 1936, Decid- 
ed on 4th Ootober 1937. 

* (a) Limitation — Starting point — Fre«h 
invasion of right amounting to repetition of 
old invasion— >No distinction between new 
invasion and repetition of old one. (Pet 
Skemp J.) 

Every Invasion of right although it might be a 
repetition of the old one gives a new oause of 
aotlon with a new starting point of limitation. 
The distinction between a fresh invasion and a 
repetition of a previous invasion is a disti notion 
without a difference. [P 328 0 2; P 229 0 1] 

(b) Res judicata— Co defendants — Suit by 
E for his J and X-J ex parte 

Suit decided in K s favour with reliance on 
particular pedigree table — J in possession of 
property— Application by X for shares, rely- 
ing on another pedigree table — Suit by J 
against X for declaration that X was entitled 
to shares only under table relied on in K's 
suit— As J was absent in K's suit, and as point 
was not necessary between J and X, K's suit 
did not operate as res judicata. 

(Per Bhide and Dalip Singh JJ., Skemp J, 
Contra)— To establish res judioata between oo- 
defendants it should bo established that there 
should bo oonfliot of interests between oo-defen- 
dants; that it should have been necessary to 
deolde that conflict in order to give plaintiff the 
relief whioh he olaimed; that the question bet- 
J ,ee «? the co-defendants must have been finally 
deoided : A I li 1931 P C 114, Bel. on. 7 

[P 291 0 2] 

In a suit by K tor partition against J and X, 

J who was in possession of the entire property did 
not put in any appearance and it was deoided 
that K was entitled to a oertain share in aooor- 
danoe with a particular pedigree table. Tfaere- 
after X put in applications for their shares under 
a different pedigree table, whereupon J brought a 
suit for a declaration that X would be entitled 

* ho8 ° flhar «® onl y which were in accordance 

K. h u k ? 6 P® d 8 ree fcable relied on in K's suit 
which fact being disputed by X, J olaimed that 
that point was res judioata as between J and X 
both being oo-defendants in K's suit : 

Held that the question of preference between 
the two pedigree tables was neither raised nor 
deoided as between the oo-defendants in K's suit 
nor was it necessary to decide that in that suit 
hence decision in K's suit was not res judioata in 

pTlU J D,Un. a fiQU aga,D8t * ‘ f? MS 

if o 114, Dxstxng. [p 231 Q ^ 

Aohhru Ram and Indar Dev — 

n v . . _ ^ f° r Appellants. 

u N. Aggarwal and Ram Lai Anand I 

— for Respondents. 
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Skemp J. The land in suit measuring 
167 kanals 17 marlas originally belonged 
to one Ruldu who died sometime between 
the Settlements of 1850 and 1885. Ruldu 
was childless and it devolved by inheri- 
tance on various of his collaterals one 
after another and finally on Mt. Tabo, 
widow of Bhupa, the last collateral. Mt. 
Tabo was in possession at the Settlement 
of 1885 and did not die till 1918. Sinoe 
her death, there have been no less than 
five suits about this land, mostly beoause 
the pedigree tables of 1850 and 1885 are 
at variance with each other. On the death 
of Mt. Tabo, the land passed by mutation 
to the various collaterals of Bhupa who 
shared in aooordanoe with the pedigree 
table of 1850. The mutation was sanc- 
tioned on 12th January 1921. On 23rd 
August 1921, one Jhandu whose name 
will become familiar, brought a suit for a 
declaration that the entire land had been 
gifted to him by Mt. Tabo. The suit was 
dismissed and so was the appeal. The 
Subordinate Judge’s judgment is not on 
the reoord but it was dismissed by the 
District Judge on the ground that the gift 
was not proved. The District Judge made 
some remarks that the pedigree table of 
1850 was to be preferred to the latter one, 
but these are dearly obiter. On 26th June 
1924, Jhandu brought a second suit for a 
declaration that he was entitled to l/108th 
share in the property in accordance with 
the pedigree table of 1885. The suit was 
dismissed by Sheikh Laiq Ali, Subordinate 
Judge, on the ground — in my opinion 
erroneous — that the decision about the 
comparative value of the pedigree table 
was res judicata. Jhandu appealed to the 
District Judge and Colonel Roe, District 
Judge, on 18th October 1925, dismissed 
the appeal. His main finding was that 
the suit was barred by the provisions of 
O. 2, R. 2, Civil P. C. but in the last 
sentence of his judgment he referred to 
res judicata. 

Apparently Jhandu had been up to this 
time in possession of the entire area of 
167 Kanals 17 Marlas, but after Colonel 
Roe’s decision the other share-holders 
applied for partition in aooordanoe with 
the mutation of 1921. The plaintiff object- 
ed and was referred to a Civil Court. He 
instituted a third suit in the Court of 
Sheikh Hamid Asghar, Subordinate Judge, 
where he sought that the shares should 
be determined by the pedigree table of 
1885 and based his oause of aotion on the 


defendants’ application for partition. This 
suit was dismissed by Sheikh Hamid 
Asghar on the ground that the plaintiff 
already had more than he would be enti- 
tied to under the pedigree table of 1885. 
No appeal was lodged. The fourth suit 
was lodged by one Kala Singh, who is one 
of the parties to the present oase relying 
on the pedigree table of 1885. The Sub- 
ordinate Judge relied on the pedigree table 
of the earlier Settlement and dismissed the 
suit on the merits. Kala Singh appealed 
to the Court of the learned Distriot Judge 
and Khan Zakaud.Din aooepted the appeal 
and relying on the pedigree table of 1885 
granted Kala Singh a deoree for l/12th 
share. 

After the decision of this suit, the other 
parties made a second olaim for partition 
on the basis of the mutation of 1921 and 
on the 10th April 1934, Jhandu brought 
the present suit for a declaration that the 
defendants oould not olaim in partition pro- 
ceedings any shares greater than those 
they were entitled to according to the 
pedigree table of 1885. On the issues, the 
trial Judge found that the plaintiff had a 
locus standi to sue, that the pedigree table 
of 1885 was to be preferred, that the 
plaintiff’s oonduot did not operate as an 
estoppel but that the suit was barred by 
the rule of res judicata owing to the judg- 
ment of Colonel Roe. The plaintiff appealed 
and the learned District Judge allowed 
new points to be raised. He framed an 
additional issue : Did the decision in Kala 
Singh’s oase operate as res judicata in 
favour of the plaintiff. appellants and also 
allowed arguments on the points whether 
the suit before Sheikh Hamid Asghar 
operated as res judioata, and on limitation. 
He found that the suit was barred by 
limitation, that the plaintiff had no cause 
of aotion on account of the decision of 
Sheikh Hamid Asghar. He farther held 
that Colonel Roe’s judgment operated as 
res judicata and that Khan Zaka-ud-Din’s 
judgment in Kala 8ingh’s oase would also 
operate as res judioata in favour of the 
present plaintiff. But in view of his find- 
ings as to cause of aotion and limitation 
he dismissed the appeal. The plaintiffs 
have come here in second appeal. 

In my view the deoision of the learned 
Distriot Judge with regard to limitation 
is erroneous. He admitted that if Jhandu 
was in possession Jihe second invasion of 
his rights would give him a Tort her right 
of aotion but he took the view that the 


1988 


Bura v. Banta (Dalip Singh J.) 


Lahore 229 


second application for partition in accord, 
ance with the mutation of 1921 was not a 
fresh invasion of Jhan dn’s rights bnt a repe- 
tition 61 the first invasion. The distinction 
between a fresh invasion and a repetition 
of a previous invasion is, in my opinion, a 
distinction without a difference. The in- 
habitants of North-West India would nob 
be much concerned whether Nadir Shah’s 
subsequent invasions were repetitions of/ 
his previous invasion or fresh invasions. 
The application which led to Jhandu’s last 
suit was not made in the same partition 
proceedings as those whioh led to the pre- 
vious suit but was a subsequent applica- 
tion for partition and therefore there was, 
in my opinion, a fresh invasion of Jhandu’s 
title whioh he had a right to repel, and 
the suit is within time. 

As to the ground that the result in the 
suit in Sheikh Hamid Asghar’s Court 
would operate as res judioafca I do nob 
agree. In the suit tried by Sheikh Hamid 
Asghar, it was merely deoided on a preli- 
minary issue that that suit could not pro- 
ceed. The question now is whether the 
present suit can proceed. The reason- 
ing of the learned District Judge on this 
point is : 

Comparing the plaint in the suit of 1927 with 
that in the preeent case, I find that both the al- 
legations relating to the cause of aotion and the 
relief olalmed are almost Identical. The only 

thM 1927 tha ° rd <“ o‘ ‘ho revenue 
thoritiea was said to have been passed on 26th 

Maroh 1927 while that in the present case is dated 

flth January 10 34. But in both cases the order 

?h« i ? i„° P arfc,t,0 ° proceedings and directed 
the plaintiff to establish his claim ... by a civil 

IJnVt’u f .“i O0 L Of tbe deo,a,on in 11927 case it 

aotion tn 0 K « the p,a,nklff ha « ^7 cause of 

aotion to bring the present oaBe. 

In my opinion this reasoning would be 

oorreot but for Kala Singh's intervening 

ouit, whioh is speoially mentioned in the 

Ereaent plaint. Para. 3 says : 

That the pedigree table ol 1860 hae no value 

ha h '»?, re , d Ti‘ h tho pedl 8 rce ‘able of 1886, 
b , et ° h'* d ‘ h » oa8e i Kala Singh v. Barnam 

Ju"y 193V h Th ‘ tri °M J “i dge ' ■ ,ullundut . on 14th 

partle. In th. nr P , arUeil n kh o present suit were 
by the d«Ul’S 6U,t « they are bound 

aoMnnN^tk 8 ! 811 tbe preseDtl cause of 
aotion ie that suit and the faot that it 

operated as res judioata. Therefore in my 

opinion the deoision of Sheikh Hamid 

Diat^ T 7 T r^i oata ' The learned 
His tr lot Judge also held that the suit wae 

oovered as res judioata by reason of Colo. 

nM Roe *, l d0 not a 8«e. Colo, 

nel Boe found that the snlt was barred 


under O. 2, R. 2, Civil P. C. The last 
sentenoe of his judgment runs : 

There seems to be no doubt that 0. 2, R. 2, is a 
bar to the present suit apart from the faot that 
there is an express deoision by a competent Court 
that the plaintiff is not ontitled to the land .... 

though that land was then inoluded In a larger 
area. 

This portion of one sentenoe is his sole 
reference to res jadioata, and it seems to 
me that this was obiter. Bub I agree 
with the learned Distriot Judge that Khan 
Zaka-ud-Din sdeoision in Kala Singh’s ease 
whioh incidentally is a deoision on the 
merits, is res judioata. Both the present 
plaintiff and the present defendants were 
parties to that suit, both being defendants. 
The present plaintiff at any rate did not 
appear but he now wishes to rely on the 
deoision in favour of Kala Singh. Both 
he and the defendants had the opportu- 
nity of appearing. The ease was tried 
out on the merits and in my opinion they 
are bound. For these reasons, I would 
aooepb this appeal, set aside the judgment 
and decree of the Distriot Judge and grant 
the plaintiff the deoree he sought viz. that 
the defendants are only entitled to shares 
in partition according bo the pedigree table 
of 1885. In the oiroumBtanoes I would 
direct the parties to bear their own oosts 
throughout. 

Dalip Singh J. The faots of this 
appeal are sufficiently given in the judg- 
ment of my learned brother and need not 
be recapitulated here. I agree with him 
in the finding that the learned District 
Judge was wrong in holding that the suit 
waB barred by limitation. It seems clear 
to me that there was a fresh invasion of 
Jhandu s rights by the second application 
for partition, for Jhandu had been 
throughout in possession of the land in 
dispute. This application for ... partition 
was nob a revival of the old application,. 
for partition but was a fresh application. 

I also agree with my learned brother 
in holding that the judgment of Sheikh 
■tumid Asghar would not operate as res 
judioata. The plaint in that case was 
badly drafted. The plaintiff sought to 
get a declaratory deoree that the defen- 
dants were not entitled to get the land 
partitioned at all. It did not state that 
tne plaintiff s possession would be dis- 
turbed by giving the defendants a greater 
share than was allowed to them by the 
pedigree table of 1885, and the mutation 
whioh was based on the pedigree table of 
i860 was wrong. The judgment prooeed. 
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ed on the basis that the possession of the 
plaintiff was not mentioned in the plaint 
and as the plaintiff had admittedly got 
more than his share by the mutation 
according to the pedigree table of 1850 
than he would get by partition under the 
pedigree table of 1885, therefore the plain- 
tiff had no cause of aotion. In the pre- 
sent suit it is alleged that the defendants 
are not entitled to partition according to 
the pedigree table of 1885 and they are 
not entitled to take more land from plain- 
tiffs possession than what they would be 
entitled to under the pedigree table of 
1885. Thus the disturbance of plaintiff's 
possession is the main cause of aotion 
according to the present plaint. What- 
ever might be therefore the merits of the 
deoision by Sheikh Hamid Asghar in the 
previous suit, it does not operate as res 
judioata to hold that the present plaint 
also disoloses no cause of action. I also 
agree with my learned brother in hold- 
ing that the judgment of Colonel Roe does 
not operate as res judioata. That judg- 
ment proceeded on the basis of 0. 2, R. 2, 
Civil P. C. and though there was a pass- 
ing reference to the rule of res judioata 
the deoision in my opinion was really 
based on a misinterpretation of O. 2, R. 2. 
In any event I do not think that it ope- 
rates as res judioata. 

With great respeot however to the deoi- 
sion of my learned brother, I am unable to 
agree with him that the judgment pro- 
nounced by Khan Zaka-ud.Din Khan ope- 
rates as res judioata. The present plain, 
tiff and the present defendants except 
Kala Singh were defendants in that case, 
and in order to make the deoision res 
judioata.it would be neoessary to find that 
the point at issue between the present 
defendants was in issue in the previous 
case and was heard and deoided. Now it 
appears to me clear that all the grounds 
which would be open to the present defen- 
dants to urge against the present plaintiff 
were not open to be urged by the present 
defendants in the suit of Kala Singh. 
Therefore as the question of res judioata 
the main defence of the defendants in this 
case against the suit of the present plain, 
tiff oould not be urged by the defendants 
in the suit brought by Kala Singh I do not 
consider that that judgment is the final 
deoision between the parties. 

1. Munni Blbl v. Tirloki (1931) 18 AIR P 0 114 
=182 I C 698=68 I A 168=63 All 108 (PO). 


Relianoe was placed on 53 All 103 1 for 
holding that the deoision in Kala Singh’s 
case was res judioata. But in that case 
what was in dispute between the parties 
was the title of the two oo-defendants and 
all the defenoes that oould be urged by 
one party or the other were open to the 
defendants and the plaintiff in that oase. 
Here as already pointed out technical 
defenoes against the present plaintiff 
were not open to the present defen. 
dants and hence the ruling is no autho. 
rity for the proposition that the present 
8uit is barred by the rule of res judi- 
cata. I would therefore accept the appeal 
but remand the oase back to the trial Court 
for redeoision under O. 41, R. 23. Stamp 
on the appeal would be refunded. In 
view of the circumstances of the oase 
I would leave the parties to bear their 
own costs up-to-date. 

[On account of the above difference, the 
oase was heard by Bhide J.] 

Bhide J. — This appeal was first heard 
by a Division Bench consisting of Dalip 
Singh and Skemp JJ. but, on aooount of 
a difference of opinion between them on a 
point of law, has been placed before me for 
deoision according to Cl. 21 of the Letters 
Patent. The point *of law on which the 
learned Judges differed will appear from 
the following. The present suit was 
instituted by one Jhandu for a declaration 
that he and the other oo.sharers in cer- 
tain land of whioh the last holder was 
Mt. Tabo widow of Bhupa, were entitled 
to a partition thereof according to their 
shares as shown by the pedigree table of 
1885. On the death of Mt. Tabo, this 
land had been mutated in favour of the 
collaterals of Bhupa, according to their 
shares as shown by the pedigree table of 
1850. The pedigree table of 1850 differed 
from the pedigree table prepared in the 
year 1885 and this difference led to a great 
deal of litigation. Jhandu at first brought 
a suit for the whole of the land left by 
Mt. Tabo on the allegation that the land 
had been gifted to him, but the gift was 
held to be not proved and the suit was 
dismissed. He then instituted two other 
suits for his share in that land, founding 
his olaim on the pedigree table of 1885. 
One of these suits was dismissed by the 
District Judge on the main ground that it 
was barred by O. 2, R. 2, Civil P. 0. The 
other one was dismissed on the ground 
that the plaintiff was already in possession 
of more land than what he was entitled to. 
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The fourth suit was instituted by one 
llala Singh another co-sharer in the land. 
He also based his claim on the pedigree 
table of 1885. In this suit, Jhandu as well 
as the present defendants were impleaded 
as defendants. It was held in this suit that 
the pedigree table of 1885 was to be pre. 
ferred to that of 1850 and Kala Singh’s 
olaim was decreed on this basis. After the 
above decision, some of the oo. sharers 
applied for partition aooording to the pedi- 
gree table of 1850. Thereupon Jhandu 
instituted the present suit for a declara- 
tion that defendants could not olaim in the 
partition proceedings any share in excess 
of what they were entitled to aooording to 
the pedigree table of 1885. This suit was 
dismissed on various grounds and the 
plaintiff has preferred a second appeal. 
The learned Judges of the Division Benoh 
were agreed that the final decision in the 
first three suits instituted by Jhandu did 
not operate as res judicata for the purposes 
of the present suit. The only point on 
whioh the learned Judges differed was 
whether the decision in Kala Singh’s suit 
as regards the preference to be given to 
the pedigree table of 1885 operated as res 
judioata as between plaintiff Jhandu and 
the defendants in the present suit. Jhandu 
and these defendants were joined as defen. 
dantsin Kala Singh’s suit as Btated already, 
i The contention of the plaintiff was that 
the decision in Kala Singh’s suit on the 
. above point operated as res judioata in his 
^favour. Skemp J. accepted this contention 
as oorreot. Defendants on the other hand 
contended that the previous decision oould 
not operate as res judioata between them 
and Jhandu as they were merely oo-defen- 
<4ants in the previous suit and the neces- 
sary conditions for the previous deoision 
operating as res judioata between oo-defen- 
-dants were not satisfied. Dalip Singh J. 
was in favour of this view. 

There is no doubt that the main point 
tfor deoision in the present case is the same 
as the one deoided in the suit of Kala 

iqq 8 ^' v * z ' w k 0 toer the pedigree table of 
1885 was to be aooepted as oorreot in pre- 
ference to that of the year 1850. The pre- 
sent plaintiff as well as the present defen. 
•dants were admittedly parties to the suit 
of Kala Singh, but they were then co- 
defendants and the only question whioh 
now needs consideration is whether tho 
conditions for the previous deoision operat- 
tug as res judioata as between oo-defen- 
dants are satisfied. These conditions have 
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been clearly laid down in several decisions 
of their Lordships of the Privy Gounoil. 
In 53 All 103 1 they were stated as follows : 
(l) That there should be a conflict of, 
interests between oo. defendants; (2) that 
it should have been neoessary to deoide 
that conflict in order to give plaintiff the 
relief whioh he claimed; (3) that the 
question between the oo-defendants must 
have been finally deoided. 

It appears from the record of Kala 
Singh’s case that Jhandu did not put in 
appearance or raise any plea in that case. 
So no question was either raised or actu- 
ally deoided as between Jhandu and the 
present defendants. So far as Kala Singh 
was concerned, it can be said that as 
Jhandu did not oare to oontest the suit, 
the matter must be held to be deoided as 
between him and Kala 8ingb. But oan it 
be said that it was so deoided between 
Jhandu and the defendants in the present 
suit ? I think not. In the first place, 
Jhandu not having raised any pleas, there 
was actually no conflict between Jhandu 
and the other defendants before the Court 
in Kala Singh's suit. But assuming that 
there should be deemed to have been a 
oonfliot of interests by implication in view 
of the position taken up by Jhandu and 
the defendants in the present suit, I do 
not see that it was neoessary to deoide 
that oonfliot in order to give relief to Kala 
Singh the relief he olaimed. It oannot be 
said that Kala Singh oould not succeed, 
unless Jhandu was also held to be entitled 
to the share he now olaims, aooording to 
the pedigree table of 1885. For, Jhandu 
may be debarred from claiming it owing to 
various other reasons, e. g. owing to a 
compromise with other sharers, or suoh 
pleas as res judioata, estoppel, etc. arising 
from the previous suits instituted by 
Jhandu. But the deoision of the latter 
pleas would obviously have been irrelevant 
and unnecessary for the purpose of decid- 
ing Kala Singh’s olaim. It seems to me 
therefore that it was neither neoessary for 
the Court to deoide, nor oould or did the 
Court deoide finally the issue now arising 
between Jhandu and the defendants. Con- 
sequently conditions 2 and 3 for a deoision 
operating as res judioata as between co- 
defendants do not at any rate seem to be 
satisfied in the present oase. 

The faots in 63 All 103 1 whioh was 
strongly relied on by the learned counsel 
for the plaintiff were different. In that 
oase it was found that the creditor of one 


Rura v. Banta (Bhide J.) 


232 Lahore Jaspat Rai v. Kahan 

Amar Nath had sued to establish his right 
to sell oertain property which as alleged 
belonged to Amar Nath. He joined as 
defendants (l) Mt. Munni, daughter of 
Amar Nath and (2) Mt. Kunno and Mt. 
Kashi, who were rival claimants to the 
property. The former olaimed it as the 
heir of Amar Nath, while the latter 
olaimed it on the basis of a gift alleged to 
have been made by Amar Nath in favour 
of his wife, Mt. Mukandi. The suit was 
decreed, on the finding that the property 
belonged to Amar Nath and there was no 
valid gift. Subsequently Gokal Nath, a 
son of Mt. Kashi paid off the creditor’s 
decree and retained possession of the pro. 
perty. Mt. Munni then sued for possession 
on the basis of her title as heir of Amar 
Nath. It was held by their Lordships, 
that the decision in the previous suit 
operated as res judicata in favour of Mt. 
Munni Bibi, as the creditor’s suit could 
not have succeeded unless it was deoided 
as between the rival claimants that the 
property belonged to Amar Nath and that 
there had been no valid gift in favour of 
Mt. Mukandi. It is therefore clear that 
it was necessary in that case to decide 
the question of title as between the go. 
defendants in order to give relief to the 
plaintiff. That is not the position in the 
present oase. 

For reasons given above, I agree with 
the view taken by Dalip Singh J. and 
accepting the appeal, remand the oase to 
the trial Court under O. 41, R. 23 Civil 
P. C., for decision as proposed by him. 
I leave the parties to bear their oosts up 
to this stage in view of all the circum- 
stances. Parties to appear before the 
learned trial Judge on 21st Ootober 1937. 

B.d./r.k. Case remanded . 
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Addison and Din Mohammad JJ. 

Jaspat Rai — Appellant. 

y. 

Kahan Chand and others — Respondents. 

Letters Patent Appeal No. 106 of 1937 
and Second Appeal No. 942 of 1937 
Deoided on 6th December 1937, from 
order of Dalip Singh J., D/- 8th June 
1937. 

(a) Execution Sale — Mortgage decree 
directing aale of mortgaged property free 
from mortgage— Sale proceeda to be deposit* 
ed in Court for payment to previous mort- 
gagee and entitling decree* holder only to 
surplus — Decree- bolder himself purchasing 


Chand (Din Mohammad J.) A. I, E 

property in execution and obtaining sala 
certificate, without impleading previous 
mortgagee or depositing sale proceeds in 
Court — Sale held invalid and should be sat* 
aside. 

Where though mortgage decree direoted that 
the property in question should be eold free from- 
mortgage, but the sale prooeeds should be deposit- 
ed in Court for payment to the previous mortgages* 
and entitled the deoree-holder to .the surplus 
alone, the deoree-holder purohased the property In- 
question in exeoution neither impleadiDg the pro- 
vious mortgagee, nor depositing the money in- 
Court and obtained the sale certificate behind the 
back of the previous mortgagee : 

Held that the sale was not valid and not 
binding on the previous mortgagee, because the 
deoree-holder did not oonduot himself in an honest 
manner, as his intention appeared to be to keep- 
the previous mortgagee in the dark and not to let 
him know how the affairs were being arranged to- 
his detriment. Further the property oould not 
be sold without protecting the rights of the previ* 
ous mortgagee and the deoree-holder oould not 
purohase it in utter disregard of the burden under 
whioh it rested : 32 Bom 572 and AIR 193B 
Lah 344 , Ref. [P 394 0 1] 

* (b) Civil P. C. (1908), S. 11-Order »• not 
final until time of appeal has elapsed— Appli- 
cation by previous mortgagee for setting; 
aside execution aale on ground of illegality 
dismissed — Appeal against order pending-* 
Suit for possession against previous mort- 
gagee as purchaser of equity of redemption- 
decreed after repelling same contentions of 
previous mortgagee, as raised in application 
for setting aside sale — Appeal against latter 
decree not barred — Decision in suit for pos- 
session held not res judicata in pending, 
appeal in execution. 

An order is not final until the time of appeal) 
has elapsed or the appeal has been finally deoided. 

[P 294 0 11 

In execution proceedings an application for 
setting aside sale by the previous mortgagee on 
the ground of illegality was dismissed. An appeal* 
against the order was pending. In the me&nwhlte 
the deoree-holder auotion-purohaser filed a suit 
for possession against the previous mortgagee who* 
had purohased the equity of redemption, in which* 
the same question of illegality of sale that woe* 
raised in exeoution was raised once more. The suit 
was deoreed, repelling all the contentions of the 
previous mortgagee. The appeal In exeoutiou wan 
dismissed on ithe ground that the judgment on 
the same question was pronounced against pre- 
vious mortgagee In the suit by the deoree-holder 
for possession, though the appeal against the order 
In the suit for possession was not barred : 

Held that in appeal in exeoution the matter 
was not res judioata and that the oase should) 
have been disposed of on merits '.AIR 1916 Lah- 
177 (F B) ; AIR 1927 Lah 289 {F B)\ 24 C*t 
616 (P C) and AIR 1917 PC 201 Ref. 

[P 234 0 9]i 

Sodhi Charan Singh — for Appellant. 

Charan Singh — for Respondents. 

Din Mohammad J. — This judgment- 
will dispose of Letters Patent Appeal 
No. 106 of 1937 and Second Appeal' 
No. 942 of 1937. The faots bearing upoa- 
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the questions of law involved in these 
appeals may be shortly stated. On 23rd 
Ootober 1922, one Lok Nath mortgaged 
oertain property to one Jaspat Rai and, on 
15th April 1925, he mortgaged the same 
property along with some other property 
to Khushi Ram. Khnshi Ram instituted 
a suit on the foot of his mortgage, implead, 
ing Jaspat Rai among the defendants. 
Jaspat Rai put in his pleas stating that 
Khushi Ram was not entitled to the relief 
prayed for unless and until he (Jaspat 
Rai) was fully paid off or the property 
mortgaged was sold subjeot to his (Jaspat 
Rai’s) rights. In a very unhappily worded 
judgment, the Subordinate Judge held that 
the property should be sold free from 
mortgage but the sale prooeeds should be 
deposited in Court for payment to Jaspat 
Rai, the previous mortgagee, and to the 
surplus alone, if any, would Khushi Ram 
be entitled. A preliminary deoree was 
drawn up in aooordanoe with this judg- 
ment, and was made final on 14th August 
1931. In execution of this deoree, Khushi 
Bam himself purohased the property in 
question, but he neither impleaded Jaspat 
Rai in the oourse of execution proceedings 
nor did he deposit the money in Court. 
The sale in favour of Khushi Ram was 
oonfirmed behind the back of Jaspat Iiai 
and the sale certificate, too, was issued to 
Khushi Ram. In the meantime, Khushi 
Ram died and one Kahan Chand was 
brought on the reoord as his legal repre. 
sentative. Charan Das and Jagiri Mai, 
sons of Lok Nath, who had taken the 
plaoe of the mortgagor, Lok Nath, were 
adjudged insolvents and their estate vested 
in the Offioial Beoeiver. 

On 20th June 1935, Jaspat Rai made an 
application under 8. 47 read with S. 151, 
Civil P. C., alleging that Khushi Ram had 
committed fraud on the executing Court 
in not disolosing the terms of the deoree 
and in not depositing the sale prooeeds in 
Court as direoted by it. He further aver- 
red that no notioe was sent to him in the 
oourse of the execution proceedings and 
that his rights had thus been adversely 
affeoted. This application was resisted 
y Kahan Chand and was dismissed by 
the executing Court on 22nd May 1936. 
Against this deoision, Jaspat Rai appealed 
to the Court of the Distriot Judge, Mr. 
Dhawan. In the meantime, the Offioial 
receiver of the insolvent’s estate put the 
property in question to auotion and Jaspat 
Hai purohased the equity of redemption. 


Thereupon, on 12th February 1936, Kahan- 
Chand instituted a suit against Jaspat Rai 
and others for possession of a part of a 
house along with oertain other property. 
The same questions that were raised in 
the course of execution proceedings were 
onoe more raised in the regular suit. On 
12th January 1937, the Subordinate Judge 
deoreed the suit with oosts repelling all 
contentions raised by Jaspat Rai. On 
20th January 1937, the appeal of Jaspat 
Rai, which had arisen out of the execution 
proceedings, came on for hearing before 
Mr. Dhawan and was dismissed on the 
ground that the question of the legality 
of the sale to Khushi Ram was res judioata, 
inasmuch as a judgment on that point 
had been pronounced against Jaspat Rai 
by the Subordinate Judge on 12th January 
1937, and no appeal had been presented 
against that order till then. From thab 
deoision Jaspat Rai preferred an appeal to 
this Court whioh was heard by Dalip 
Singh J. on 8th June 1937. He endorsed 
the opinion of the Distriot Judge on the 
question of res judioata and dismissed the 
appeal. It may be mentioned here that 
by that time the order of the Subordinate 
Judge, on the basis of whioh the plea of 
res judioata had prevailed, had been seb 
aside by Sardar Sewa Singh, Additional 
Distriot Judge, on 14th May 1937. Letters 
Patent Appeal No. 106 of 1937 has been 
preferred from the deoision of Dalip 
Singh J. while appeal No. 942 of 1937 has 
been presented by Kahan Chand against 
the order of the Additional Distriot Judge 
dismissing his suit. 

The first question that arises for deoi. 
sion in this case is whether the sale in 
favour of Khushi Ram was valid and 
hence binding upon Jaspat Rai. We have 
no hesitation in saying that Khushi Ram 
did not oonduot himself in an honest 
manner in so far as he did nob implead 
Jaspat Rai in the oourse of execution pro- 
ceedings and did not deposit in Court any 
amount for him. It appears that his 
intention was to keep Jaspat Rai in the 
dark and not to let him know how the 
affairs were being arranged to his detri- 
ment. In 32 Bom 572, 1 a sale that was 
held without notice to the person affeoted 
thereby was seb aside. Similarly in AIR 
1931 Lah 344, 2 a Division Benoh of this 

1. Parashram v. Balmukand, (1908) 82 Bom 672' 

=10 Bom L U 762. 

2. Mol Hal y. Bura Mai, (1981) 18 AIR Lah 344- 

=134 I G 292=12 Lah 602=82 P L R 863. 
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Court maintained the order of the Subor- 
dinate Judge who had set aside a sale suo 
moto on the ground that the property 
whioh was to be sold free from any encum- 
brance had been sold subjeot to a mortgage 
in favour of the decree-holder. The learned 
Judges remarked : 

There oan be little doubt that when the Court 
ie empowered to make an order, it has inherent 
jurisdiction to see that that order is oarried into 
effeofc. The sale admittedly contravened the ex* 
press direction of the Court and S, 151, Civil 
P. 0., confers ample power upon the Court to 
make such orders as may be neoessary for the 
ends of justice or to prevent abuse of the process 
of the Court. 

Here the mortgaged property could not 
be sold without protecting the rights of 
Jaspat Rai nor could Khushi Ram pur- 
chase it in utter disregard of the burden 
under whioh it rested. There still remains 
the question whether Jaspat Rai not bay- 
ing appealed against the order of the Sub- 
ordinate Judge in Kahan Chand’s suit, 
before the hearing of his appeal by Mr. 
Dhawan, could maintain the plea of the 
illegality of the sale in the Court of Mr. 
Dhawan. On behalf of Jaspat Rai.relianoe 
has been placed on 48 PR 1916 s whioh 
says that an order is not final until the 
time of appeal has lapsed or till the appeal 
has been finally decided. We are in res. 
pectful agreement with the principle enun- 
ciated therein. Further the position 
appears to us to be this: if the word “suit” 
conveys only the idea of proceedings in 
an original Court, as held in 8 Lah 384, 4 
the plea of res judicata oould not be taken 
for the first time in appeal and if "suit" 
covers appeals and it is open to the parties 
to raise a plea of res judicata even in the 
Appellate Courts then the plea oould not 
prevail before Dalip Singh J. as long 
before he heard the appeal, the order of 
Subordinate Judge repelling the contention 
raised by Jaspat Rai, had been reversed 
by the Additional District Judge. There 
is abundant authority in support of the 
proposition that the appeal destroys the 
finality of the deoision of the original 
Court and the judgment of the original 
Court is superseded by that of the Court 
of Appeal. See 24 Cal 616 6 and 46 Cal 

8. Dalipa v. Suraj Eaur, (1916) 8 A 1 R Lah 177 
=84 I 0 681=48 P R 1916. 

4. Mt. Laohbmi v. Mt. Bhulll, (1937) 14 A I R 
Lah 289=104 I 0 849=8 Lah 384=28 P L R 
174 (F B) 

6. Sheosagar Singh v. Sitaram Singh, (1897) 24 
Cal 616=24 I A 60=1 OWN 297=7 Bar 
124 (P 0). 


A. I. R. 

442. 6 We hold therefore that the matter 
was not res judicata in the Court of Mr. 
Dhawan and that the oase should have 
been disposed of on the merits. On the 
same ground Dalip Singh J.’a order oan. 
not stand. 

We however do not consider it neces- 
sary to remand the appeal arising out of 
execution proceedings to the District Judge 
as we have given ample opportunity to 
the parties to argue their appeal on the 
merits and it will serve no useful purpose 
to remit the oase and to waste further 
time of the Courts in this matter. We 
are satisfied that the objections raised by 
Jaspat Rai were valid and that they should 
have been allowed. For these reasons we 
accept the appeal, reverse the order of 
Dalip Singh J. as well as the order of the 
District Judge and that of the executing 
Court and allowing the objections of Jaspat 
Rai, set aside the sale in favour of Khushi 
Ram. In view of the deoision arrived at 
above, it is not neoessary to deal at length 
with 8eoond Appeal No. 942 of 1937. The 
deoision of the Additional Distriot Judge 
accords with the view taken by us and we 
therefore dismiss the appeal. Jaspat Rai 
will get his costs from Kahan Chand in all 
the Courts in both Letters Patent Appeal 
No. 106 of 1937 and Seoond Appeal No. 
942 of 1937. 

v.b.b./r.k. Letters Patent appeal 

allowed . 

6. Abdullah Aehgar All Khan v. Ganeah Daas, 
(1917) 4 A 1 R P 0 201=42 I 0 969=44 I A 
213=46 Cal 442 (P C), 
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FULL BENCH 

Coldstream, Dalip Singh 
and Din Mohammad JJ. 

Shanti Parkash and another — 

Plaintiffs — Appellants. 

v. 

Harnam Das and others — 

Defendants — Respondents. 

Letters Patent Appeal No. 164 of 1936. 
Deoided on 22nd November 1937, from 
deoree of Skemp J., D/- 8th October 1936, 
reported in A I R 1937 Lah 642. 

(a) Limitation Act (1908), S. 4 — Word* of 
S. 4 do not extend period of limitation. 

All that S. 4 provides is that the suit might be 
brought on the day when the Court reopened if 
the Oourt happened to be closed when the period 
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.preaoribed expired. The words of B. 4 do not 
extend limitation : A I B 1935 P C 85 (P C), 
Foil. [P 236 0 2] 

* (b) Contract Act (1872), S. 25 (3) — 
Balance struck and interest fixed — This 
amounts to promise to pay ‘.AIR 1937 Lah 
642, Reversed. 

Wherever there is a balanoe struck and interest 
has been fixed or agreed to be paid, the words have 
always been construed to mean a promise to pay 
within the meaning of B. 25 (3) : Case law 
followed ; AIR 1937 Lah 642, Reversed. 

[P 237 C 1] 

(c) Limitation — Acknowledgment implying 
promise to pay — Suit can be based on it con- 
sidered as agreement provided consideration 
is proved Plea of lack of consideration if 
raised by defendant, consideration must 
be taken to have been proved — This point 
can be allowed to be newly raised even if 
question before trial Judge was whether S.4, 
Lim, Act extends limitation - (Per Dalip Sindh 
and Din Mohammad JJ., Coldstream J. dis- 
senting). 

Where acknowledgment implies a promise to 
pay, a suit can be brought on the basis of such 
acknowledgment considered as an agreement pro- 
vided consideration is proved. Where a suit is 
brought on euoh basis, the plaintiff must bo taken 
to allege a valid agreement and if the defendant 
does not plead laok of consideration, then consi- 
deration must bo taken to have been proved As 
it Is an agreement for consideration, whother It is 
before expiry of limitation or oven after it, a suit 
on its basis cannot be held to be time- barred. 

_ , [P 238 0 2; P 239 C 1] 

Lven if such point is newly taken before the 
Full Bench the question before the trial Judge 
and Single Bench being whether an acknowledg- 
ment of a debt made after the period of limitation 
has expired but during the time in whioh owing 
to the provisions of B. 4, Lim. Act, the suit might 
hnvo been in.titutod, will .tart a fresh period of 
limitation, it is open to the Full Benoh to allow 
the point to be raised as the question to be deoided 
in both the points is the same viz., whether the 
suit is barred by limitation. [p 239 0 2] 

J. N. Aggarwal — for Appellants. 
Aohhru Bam and Inder Dev — 

for Respondents. 


Order of Reference 
ColdBtream and Din Mohammad JJ 

rhe main point arising for deoision 
this appeal is whether an aoknowledgme 
or a debt made after the period of lia 
tation for a suit presoribed by Soh. 

in whth ha ® 6Xpired but doriD 6 the tin 

to 9* i Prions of Ss. 

°/i he fche 0uit might have be* 
ns itu Ud, w.ll atari a freah period 

'limitation under the provision of 8. 1 

tinn f ^ be0D . 0Ome OODfl wt on this que 

fikernn ?“ T°°,? ,' U,iDBe me ntioned t 
okemp J. who delivered the jodgmei 

under appeal. In Civil Revision No. 


of 1936 1 Tek Chand J. took a view differ- 
ent from that of Skemp J. agreeing with 
Jai Lai J. in Civil Appeal No. 515 of 
1930. 2 But there is support for Skemp J ’s 
decision in the judgments of the Calcutta 
and Bombay Courts. We think that the 
question involved is of considerable import- 
ance and that in view of the difference of 
opinion upon it, this case should be deoided 
by a Full Benoh. We order that the case 
be laid before the Hon’ble the Chief Jus- 
tice for constituting a Benoh accordingly. 

Judgment of Full Benoh 

Dalip Singh J. — The plaintiffs in this 
case sued the defendants for reoovery of 
R8. 923. The plaint in its heading stated 
that it was based on an entry dated 1st 
July 1928. In the body of the plaint the 
plaintiff proceeded to state that there had 
been a bahi aocount on whioh an entry 
was made on 11th July 1922, by two 
persons in lieu of an advance made in 
oash. On 30th June 1925, another balanoe 
was struck by the same two persons acting 
on behalf of the joint Hindu family. On 
1st July 1928, one of the aforesaid persona 
namely Laohman Das, aoting on behalf of 
the same family struck a new balanoe of 
Rs. 725-8.0. Lastly, on 14th July 1929, 
Laohman Das made a payment of Rs, 50 
and entered it against the last mentioned 
balanoe in his own hand. The plaintiffs 
therefore sued claiming that this payment 
of Rs. 50 in the hand of the judgment- 
debtor extended limitation. The suit was 
instituted on 14th July 1932. The defen. 
danta admitted the original entry and the 
first balanoe but pleaded that Laohman Das 
alone was responsible for the same. 8o far 
as the second balanoe was concerned, they 
pleaded that Laohman Das and Harnam 
Das signed it on behalf of themselves but 
not on behalf of the family. Defendant 1 
did not deny the existence of the joint 
family, the other defendants denied that 
also. The main plea of all the defendants, 
however was limitation. They denied the 
genuineness of the payment entry of 14th 
July 1929, alleging that it was a forgery. 
Eight issues were framed by the trial 
Court. The issues on the merits were found 
in favour of the plaintiffs and it was also 
held that the balanoe whioh was struok on 
1st July 1928, was not struck at a tim e 

1. KUhan SiDgh v. Bardar All, reported in (1987) 

24 A I R Lah 162=164 I 0 660=38 P L R 

934 . 

2. Buta Biogh v. Bhan Singh, reported in (1930) 

17 A I R Lah 978=129 1 O 125. 
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when the original debt was barred by limi- 
tation. It will be remembered that the 
previous balance had been struck on 30th 
June 1925. 30th June 1928, was a holiday 
and hence the point arose as to whether 
the balance struok on 1st July 1928, was 
within time or not. The trial Court, there- 
fore gave a decree for Rs. 923 against the 
estate of the joint family of the defendants 
together with costs. None of the defen- 
dants was held liable personally. 

The defendants appealed and the learned 
Senior Subordinate Judge on appeal upheld 
the findings of the trial Court on the 
merits but held that the suit was barred 
by limitation as the entry made on 1st 
July 1928, was made after limitation had 
expired and S. 4, Limitation Aot did not 
extend the period of limitation. It appears 
to have been contended before him as had 
been contended before the trial Court that 
the words of the balance struck were a 
promise to pay within the meaning of 
S. 25 (3), Contraot Aot and that therefore 
apart from any other question the suit 
would lie on the basis of this entry alone. 
The trial Court had given no deoision on 
this point. The learned Senior Subordinate 
Judge, however held that the words did not 
come within the purview of S. 25 (3) and 
as the debt was time- barred on that date 
it could not form the basis of a suit. He 
therefore held that the suit was barred by 
time and aooepted the appeal and dismissed 
the suit of the plaintiffs leaving the parties 
to bear their own costs. An appeal from 
this deoision was heard by a 8ingle Bench 
of this Court and before the Single Benoh 
it appears to have been contended again 
that S. 4, Limitation Aot extended limita- 
tion and that the debt was not time, barred 
on the date of the entry in question. On 
the seoond point it was contended again 
that under S. 25 (3) the words of this entry 
were a promise to pay within the meaning 
of that seotion and therefore the suit was 
not barred by limitation. The learned 
Judge repelled both these contentions, 
holding that S. 4, Limitation Aot did not 
extend limitation, that the original debt 
was therefore time- barred at the date of 
this entry and that the words in the balance 
did not oome within the purview of 
S. 25 (3), Contraot Aot and therefore the 
appeal failed on both points urged. He 
dismissed the appeal, leaving the par- 
ties to bear their own costs. In the 
Letters Patent appeal it was pointed 
out that there was a conflict of deci- 


sions on the question whether an ao. 
knowledgment of a debt made after the 
period of limitation for a suit prescribed by 
Soh. 1 to the Limitation Aot had expired 
but during the time in which owing to the 
provisions of Ss. 4 to 25 of the Aot the suit 
might have been instituted would start a 
fresh period of limitation under the provi- 
sions of S. 19. The oase was therefore 
referred for deoision to a Full Benoh. Be- 
fore the Full Bench, the learned counsel 
for the appellants has contended, firstly, 
that the suit is not barred by limitation 
beoause of the provisions in S. 4, Limita- 
tion Aot; secondly, that the words of the 
acknowledgment in question fall within the 
purview of S. 25 (3) and, thirdly, in any 
oircumstances the debt not being time, 
barred on the date when the acknowledg- 
ment was made, S. 25 (3) did not apply and, 
as the acknowledgment had been made in- 
such terms as implied a promise to pay 
and was with consideration, it oould in 
itself form the basis of a suit and conse- 
quently the suit having been brought 
within three years of the acknowledgment 
was well within time. 

Bo far as the first point is concerned, it 
is unnecessary to enter into any lengthy 
analysis of the admittedly conflicting rul- 
ings on the point, for, the matter appears 
to me to be concluded by the decision of 
their Lordships of the Privy Council in 
57 All 242. 3 In that oase their Lordships 
of the Privy Counoil pointed out that 
there was a distinction in form between 
S. 4 and S. 14. The language employed in 
S. 4 indicated that it had nothing to do 
with computing the prescribed period. 
According to their Lordships, all that the 
8eotion provided was that the suit might be j 
brought on the day when the Court re- 
opened if the Court happened to be dosed 
when the period prescribed expired. There 
was therefore according to their Lordships 
nothing in the Seotion whioh altered the 
length of the prescribed period. The matter 
was otherwise under 8. 14 and other 
Beotions of a similar nature where the 
words used were "in computing the period* 
of limitation prescribed for any application 
certain periods should be excluded.” It 
appears to me clear that their Lordships 
of the Privy Counoil have therefore laid 
down that the words of 8. 4, Lim. Aotl 
do not extend limitation, and therefore the J 

3. Maqbul Ahmad v. Onkar Pratab Narain. 

Singh, (1936) 22 AIRPO 86=166 I 0 205 

=62 I A 80=67 All 242 (P 0). 
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different point, A I B 1929 Lah 511, 8 
AIR 1929 Lah 695 9 and Civil Appeal 
No. 2183 of 1930, a Division Benoh ruling 
deoided on 25th January 1933, in which I 
was one of the Judges deciding the appeal. 
In this last mentioned ruling, the game 
point arose and was referred to a Division 
Bench. It was pointed out that so far as 
this Court was concerned, wherever there 
was a balanoe struck and interest had been 
fixed or agreed to be paid the words had 
always been construed to mean a promise 
to pay within the meaning of S. 25 (3), 
Contract Aot and there was no ruling to 
which the attention of the Division Bench 
had been drawn to the oontrary. In the 
present oase too, the learned counsel for 
the respondents very frankly conceded 
that he had not been able to find any 
ruling to the oontrary either in this Court 
or in any other Court in India. He has 
however contended that these rulings are 
wrong and that the mere promise to pay 
interest or the statement that interest has 
been agreed upon or determined or fixed 
do not make an express promise to pay 
within the meaning of 8. 25:(3), Contract 
Act. Fie contends that the preponderant 
weight of authority is that a mere acknow- 
ledgment, though it implies a promise to 
pay under the ruling of their Lordships of 
the Privy Counoil in 33 Gal 1047 10 at 
p. 1059, has always been held not to am 
ount to a promise to pay within the mean, 
ing of 8. 25 (3), Contract Aot. He there 
fore contends that the mere mention of 
interest as fixed or a promise to pay 

« _ _ « • . . _ ^ he a promise to 

pay the principal and though it may imply 

a Promise to pay the principal, it does not 
rail within the purview of 8. 25 f3) 
Contract Aot. 


argument based on S. 4, Lim. Aot is of no 
force. Indeed the learned counsel for the 
appellants on being referred to the Privy 
Counoil ruling did not press the matter 
farther. There remain the question whe- 
ther the words actually used in the entry 
fall within the purview of S. 25 (3), Con- 
tract Act and the other question already 
referred to above. Now, so far as the 
question of 8. 25 (3), Contract Aot is con- 
cerned, the words in the entry are as 
follows : 

Eisab yad dashit Lachhman Das wald Dhani 
Nath va Harnam Das wald Lachhman Das jat 
Khatri Khosla sakin Nurtnahal # ba sud baht - 
eab fi Badi 12 anna senkra mahtoar muqarir 
Ktya gxya our bahaq Shanti Parkash baligh va 
Lachhmi Chand Ram Parkash nabalglian 
bawa'ayat Shanti Parkash tahrir kar dtya. 1 
July 1028. 

Below this are the words : 

Mubligh 726-8 0 bakaya hiasab mundarja bala 
tahrir ktya gaya hat. Ticket 4 anna ka lagaya 

Lachhman Dae bakalam khud* 

The question before the Benoh is there- 
fore whether these words amount to, or 
contain, a promise to pay within the mean, 
ing of 8. 25 (3), Contract Aot. I may say 
at once that if the matter were res 
Integra, I should have found considerable 
difficulty in ooming to the conclusion that 

aor°/o d v a ^ Were wifchio fche P^view of 
d. 20 131, Contraot Aot, but the matter is 

not entirely res integra. In a long course of 
decisions in this Court beginning with 72 
P R 1879 where a Division Benoh of this 
Court held in a oase in which somewhat 
similar words were used that the faot that 
ft balanoe was struok and the interest was 
nxed and there was no set off against any 
other aooount were equivalent to a promise 
fco pay within the meaning of 8. 25 (3), Con- 
traot Aot, down to the present day a num- 
ber of rulings have held that whenever a 
balanoe is struok and over and above that 
interest is fixed or there is a promise to 

Cl then ‘here is a promise to 

a* a " T ha “ eanin 8 of S. 25 (3), Con. 

to ‘o, 1 oonnei ion I I may refer 

81 1* a n 8in *‘ e BaD0h rDli o«, 8 I C 

1903’ a Po.?« 0n ? 6D0h rnlln 8. 35 P B 
1303 , a Foi l Benoh ruling on a Bome what 

1 F “« D»d. (1879) 72 PR 1879. 

iSS l o «£"* ° h “ a - < l910 > P H 

8- P'W ri 9 fo“ k 8 8 10 811=188 

r Blbo?(FD',. (l903) 86 P B 1903=101 


Again, I may say that if the matter 
were res integra, the contention would 
weigh considerably with me and I would 
be inolined to give eBfeot to it; but the 
matter is not res integra. A long course of 
rulings has held, not only on the question of 
interest but where the words used amount 

or •*fcn “ payt * bl0 ” or "*0 be paid’* 

or to be taken or to be given” “baqi 

8.0m Prakash MiUor v. Hal! am„i r» u. 
Boo,. (1929) 16 AIR to'm 

9 ' °=mi O 238 (l939) 18AIB Lab 098 

10 ' < 190f » 33 Oal 

8?lii 8 N L B 180 (P 0). L J 9 * =l ° ° W N 
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dona” baqi lena” etc. .almost invariably 
that suoh words amount to a promise to 
pay within the meaning of S. 25 (3), Con- 
tract Aot. So far as interest is concerned, 
there is no ruling in this Court to the con- 
trary, no ruling of any other High Court to 
my knowledge to the contrary. In these 
oiroumstanoes, it seems to me that it is too 
late in the day now to urge that these 
words should not be held to fall within the 
purview of S. 25 (3), Oontraot Aot. After 
all, people have entered into oontraots and 
have forborne to sue on the strength of 
these rulings as reported in various reports 
and it would upset matters greatly if now 
it were held that these acknowledgments 
were useless or that no suit would lie on 
the basis of these acknowledgments beoause 
they did not fall within the purview of 
S. 25 (3) Contract Aot. With some reluo- 
tanoe therefore, I oome to the oonolusion 
that the words in this oase must be held 
to contain a promise to pay within the 
meaning of S. 25 (3), Contract Aot and 
I would hold accordingly. 

There now remains the other point 
raised by the learned oounsel for the appel- 
lants, namely that the acknowledgment 
oould form the basis of a suit and that 
this acknowledgment was aotually the 
basis of the present suit and that as 
the suit was brought on the basis of this 
acknowledgment, that is to say, it was 
alleged that there was a valid agreement 
between the parties on this date and as 
the defendants had not pleaded laok of 
consideration for this acknowledgment 
treated as a oontraot and as this aoknow- 
lodgment was made at a time when the 
suit oould have been brought on the basis 
of the original debt, therefore S. 25 (3), 
Contraot Aot, did not apply at all and the 
suit was not barred by limitation. This 
argument depends first of all upon a con- 
struction of the plaint and pleadings in this 
suit. After considering the plaint and the 
pleadings, oral and written, of the parties 
and the action of the Court on the ques- 
tion, it appears to me that the suit Iwas 
brought on the basis of this entry and not 
on the basis of a bahi account as shown in 
the judgment of the learned Judge sitting 
in Single Benoh. The first point to notioe 
in this connexion is the heading of the 
plaint which refers only to this entry. The 
second point to notioe is that the plaintiff 
did not olaim that limitation was extended 
by reason of this entry and the sub. 


sequent payment of Rs. 50 but only con* 
tended that limitation was extended by 
reason of the payment of Rs. 60 following 
this entry. In the oral pleadings as record- 
ed the plaintiff again relied on this entry 
only and made no reference to other 
entries in his bahi. This entry was des- 
cribed as manat dawa by one of the defen. 
dants in his oral evidence. It seems to mo 
that all these faots taken together show 
that the plaintiff was suing on the basis of 
this entry. The trial Court itself appears 
originally to have regarded the suit as so 
framed, because before any evidence was- 
ted it took up suo motu the question whe- 
ther this entry amounted to an agreement 
and finally decided that it did and called 
upon the plaintiff to pay Rs. 8-4-0 by way 
of penalty treating this entry as an agree- 
ment. From all these faots it seems to mo 
that the correct oonolusion is that the suit 
as framed originally was on the basis of 
this entry. 

The next point that appears to me to 
follow is that if the suit was so framed 
then it must be taken that the plaintiff 
had alleged a valid agreement constituted 
by this entry and it was for the defendants 
then to plead that this agreement was not 
valid beoause there was no consideration 
for this agreement. The defendants did not 
plead any suoh thing. All that they alleged 
was that they denied the execution of tho 
agreement and also pleaded ignorance as 
regards one of the executants. Also that 
they were not bound by the dooument even 
if it were executed. They never pleaded 
laok of consideration. It must therefore be 
taken that if the agreement was otherwise 
good, consideration must be taken to havo 
been proved. If so, then, the only ques- 
tion left is whether a suit oould be brought 
on the basis of this entry considered as an 
agreement. The learned oounsel for ths 
respondents conceded that on the rulings 
of this Court this agreement oould form 
the basis of a suit. He contended how- 
ever, rightly in my opinion, that while this 
Court had held that suoh acknowledgments 
implying a promise to pay under the 
Privy Counoil ruling were agreements and 
therefore oould form the basis of a suit 
nevertheless if a suit were aotually brought 
on the basis of suoh acknowledgments 
treated as agreements, it would be for the 
plaintiffs to prove that the agreement was 
for consideration and the mere existence 
of old debts oould not be oonsideratlon for 
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the agreement. I have no doubt that 
this argument is correct so far as it goes. 
I do not think that this Court has ever 
held that merely because an aoknowledg- 
ment implies a promise to pay it can form 
the basis of a suit apart from proof of 
consideration. All that the words used in 
some of the rulings, namely that this 
acknowledgment can be the basis of a suit 
mean is that in previous rulings before 
the ruling of their Lordships of the Privy 
Counoil a suit based on suoh an aoknow. 
lodgment was thrown out in the prelimi- 
nary stage on the ground that the document 
relied upon aB showing the agreement did 
not contain any promise to pay and there, 
fore could not be the basis of a suit. 

After the ruling of their Lordships of 
the Privy Counoil, it was merely pointed 
out that the suit oould not be so thrown 
out but it has never been held so far as 
I am aware that the suit oan prooeed with, 
out proof of consideration. It is a different 
question depending upon the oiroumstanoes 
ofeaoh case as to the onus of proof of consi- 
deration. In my opinion, on the pleadings 
and in the oiroumstances of the present 
case, where a suit is brought on the basis 
of suoh a dooument, the plaintiff must be 
taken to allege a valid agreement and if 
the defendant denieB that the agreement 
is valid he must allege laok of considera- 
tion if that is the ground on whioh he 
oontends that the agreement is invalid. In 
the present ease it seems to me that the 
defendant did not deny consideration. 
Therefore it must be taken that the implied 
allegation of the plaintiff that there was 
consideration was not denied and that 
therefore the suit oould succeed on this 
dooument. Looked at from this point of 
view, none of the questions raised before 
the learned Judge sitting in Single Benoh 
really arise, for, it is obvious that if this 
was an agreement for consideration before 
the expiry of limitation or even after it, a 
suit on its basis would succeed and could 
not be held to be barred by limitation, 
xhe learned counsel for the respondents 
contended Btrongly that this case was never 
urged before the lower Appellate Court or 
before the learned Judge of this Court in 
Single Benoh. I do not think this case 
-was urged as put before us now but it 
seems to me that the question before the 
lower Appellate Court and before the 
learned Judge in Single Benoh was whe- 
tber the suit was barred by limitation or 
not. The aotual point therefore is the 


same and it cannot therefore be held that 
the Letters Patent Benoh is barred from 
going into this question on the ground that 
the case was not so argued before the 
lower Appellate Court or before the learned 
Judge in Single Benoh. The matter is not 
entirely free from difficulty for it might 
be argued that even before the trial Court 
finally the case appears to have been dealt 
with as if the suit was on a bahi aooount 
and that this entry merely served to 
extend limitation. But this was not the 
aotual pleading of the plaintiffs as already 
pointed out. The learned trial Court did 
not enter into other matters because it 
was clear that 8. 4 governed the case and 
extended limitation. The point was not 
argued before the lower Appellate Court 
or before the Single Benoh. It therefore 
might well have been held that the point 
was no longer open to the learned counsel 
for the appellants. On the whole however, 
after considering the matter, it seems to 
me that the essential point being whether 
the suit was barred by limitation or not 
and this form of argument being that of a 
point of law going to the root of the case 
and patent on the reoord it is open to the 
Full Benoh to hold that the suit is not 
barred by limitation on this ground also. 

I would therefore allow the appellants 
to raise this point and hold as stated above 
that the suit is not barred by limitation. 

I would therefore accept the appeal and 
restore the deoision of the trial Court. In 
the circumstances I would leave the par- 
ties to bear their own costs throughout. 

Din Mohammad J.— I agree ; but, in 
order to make my position clear, I wish to 
add that so far as I am concerned, I enter- 
tain no doubt that the entry in question 
does fall under S. 25 (3). In a country 
like India, where people do not yet fully 
appreciate the technicalities of law and 
are still in the habit of using arohaio 
expressions whioh before the introduction 
of British-made laws completely served 
their purpose, too muoh stress cannot be 
laid on the mere wording of the agree, 
ments entered into by them. To me, it 
appears that it was mainly on this con- 
sideration that in the decisions cited before 
us any words that indicated even remotely 
an intention on the part of the debtor to 
pay his debt were considered suflfioient for 
the purposes of S. 26 (3). When an unoon. 
ditional acknowledgment implies a promise* 
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pay as laid down by their Lordships of 
the Privy Council in 33 Gal 1047, 10 I fail 
to see why mention of interest should nob 
make that implication express. In the case 
before us, the words used are “ Memoran- 
dum of aooount (of) Laohman Das. . . .with 
interest (which has been) fixed at the rate 
of twelve annas per oent. per mensem, 
written in favour of Shanti Parkash. . . 
The fixing of future interest on the sum 
acknowledged to be due obviously indi- 
cates that the writer of the entry at the 
time of its making made some sort of a 
promise to pay the amount and then in 
order to give his promise the garb of 
language used such terms as in his par- 
lance were sufficient to convey his inten- 
tions and were considered enough by his 
creditors. I am supported in my conclu- 
sion by the faot that stamps of the value 
of four annas were affixed, although a 
mere acknowledgment could be made on a 
stamp of the value of one anna only. 
Belying therefore on the authorities cited 
at the Bar whioh I consider to be quite 
in oonBonanoe with law and against whioh 
not a single deoided case has been quoted 
on behalf of the respondents, I have no 
hesitation in saying that the entry in suit 
fully satisfies the requirements of 8. 25 (3). 

I am further of opinion that the so 
oalled new point too, could be raised before 
us, being one of law pure and simple and 
being determinable on the record as it 
stands without the necessity of ascertain- 
ing any additional faots. To my mind it 
is not a new point at all, but only another 
way of dealing with the same old point of 
limitation an alternative argument pub 
forward to proteot the suit against the 
attack founded on the plea of limitation. 
No doubt the attention of the parties or 
the Courts below was never directed to 
this aspeot of the case, but this will not 
debar the plaintiffs from bringing it to our 
notice. The question however is of mere 
academic interest, as the appeal before us 
succeeds even if this point is left undecided. 

Coldstream J. — I agree entirely with 
my learned brother Dalip Singh as regards 
the effeot of S. 4, Lim. Act. As regards 
the interpretation of the acknowledgment 
of 1st July 1930, I must say that I am 
unable to find in its aotual words any 
express promise to pay. It is, I think, 
settled law in this province that a bare 
acknowledgment of a stated debt is not a 
promise to pay within the meaning of 


S. 25 (3), Contraot Act. It is not easy to 
understand why the mere addition of a 
statement of the rate of interest payable 
should turn an acknowledgment whioh is 
not "a promise to pay” into "a promise to 
pay”. But in view of the weight of the 
authorities against me, I am not prepared 

to dissent from my learned brother's deci- 
sion on this point. 

As regards the argument that the entry 
in question records a oontraot, whioh, in 
the oiroumstanoes, must be presumed to 
have been for consideration, I think 16 
would be wholly wrong to allow such a 
case to be put forward now. It was nob 
the case tried in the first Court, nor does 
such a case appear to have been noticed in 
the Court of first Appeal ; and it is certain 
that it was not set up before the learned 
Judge whose judgment is under appeal. 
Only two points were taken before that 
Judge : (l) that 8. 4, Lim. Act, extended 
the period of limitation ; and (2) that the 
words of the entry recorded a promise to 
pay within the purview of 8. 25 (3), Con- 
traot Aot. We do not know what answer 
the respondent would have made to such 
an argument had it been advanced at the 
trial or in the Appellate Courts. No doubt, 
the argument does relate to the question 
of limitation whioh has been the main 
pointy for deoision throughout ; but the 
question whether there was oonsideration 
for the making of the acknowledgment is 
not one of law alone but also of fact, and 
I do not see any justification in this case 
for presuming tha6 the appellant alleged 
that there had been oonsideration for the 
entry. As regards this argument there- 
fore with great respeot I regret that I am 
unable to concur with my learned brother 
Dalip Singh. 

By the Court. 

The order is that the appeal is accepted, 
the judgments of the lower Appellate 
Court and of the Single Bench of this 
Court are set aside and the decree of the 
trial Court is restored. Parties to bear 
their own oosts throughout. f 

d.s./r.k. Appeal allowed • 
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Bhide J. 

Karim Bakhsh and others 

Defendants - 
v. 


Appellants 


Shadi, Plaintiff and others, 

Defendants — Respondents. 

Second Appeal No. 606 of 1937, Decided 
on 24bh November 1937, from decree of 
Senior Sub. Judge, Jullundur, D/. 8th 
'February 1937. 

Limitation Act (1908), Art. 142 — Parties to 
• uit co sharers Plaintiff alleging that he 
was in possession of certain property and was 
dispossessed by defendants - Case is governed 
by Art 142 Plaintiff must prove possession 
within 12 years— Mere fact that defendants 
are co-sharers makes no difference when 
plaintiff himself alleges that he is in posses- 
sion of separate property Plaintiff cannot 
be held to be in constructive possession of 
■property. 

Where the parties to a suit are oo-aharera and 
the plaintiff cornea to the Court with an allegation 
that he waa In possession of oertatn property and 
was dispossessed by the defendants, the oaee la 
-governed by Art. 142 and it la necessary for the 
plaintiff to prove his possession within 12 years. 
The mere fact that the defendants have been held 
to be oo sharers cannot help the plaintiff when ho 
himself alleges that he is in separate possession of 
property. In such oaee although partition pleaded 
by the defendants is not proved, the defendants 
oannot be held to be holding possession of the 
property In dispute on behalf of the plaintiff and 
the plaintiff oannot be held to have been even in 
constructive possession of the same. He must 
prove actual dispossession within 12 years ‘.AIR 
1934 All 993, Rel. on, [P 241 0 2 ; P 242 C 1] 

Nanak Chand and Prem Chand — 

for Appellants. 

•P. A. Behl for Malik Barkat Ali — 

for Respondent ( Plaintiff ). 

Judgment. — The plaintiff sued in this 
ease for possession of one third share in a 
house on the ground that he was in lawful 
possession thereof and had been ousted by 
the defendants some nine months before 
the suit. The defendants pleaded that 
there had been a partition of the property 
and that they had been in possession of 
the house in question for some 30 years. 
The trial Court dismissed the suit but on 
appeal the learned 8enior Subordinate 
Judge granted the plaintiff a declaration 
to the effeot that he was entitled to one- 

J ' r , d „ ‘ h ‘ r , e of. the property in dispute. 
From this decision the present appeal has 
been preferred. 

The only point argued by the learned 
counsel for the appellants was that of 

198 & 8 L?31 A?' Urg6d ° D thB fa ° t9 


recited in the plaint, it was olear that the 
suit was based on an allegation that the 
plaintiff being in possession had been d ie- ■ 
possessed by the defendants, and therefore,’ 
it dearly fell within the scope of Art. 142, 
Lim Act. It was therefore contended 
that it was incumbent on the plaintiff to 
prove his possession of the house in dispute 
within 12 years before the institution of 
the suit. It was next urged that aooording 
to the findings of the Courts below the 
defendants had been in possession of the 
house for over 12 years before the insti- 
tution of the suit and consequently the suit 
ought to have been dismissed. The learned 
counsel for the respondent, on the other 
hand, contended that the learned Senior 
Subordinate Judge has found that the 
parties were oo. sharers and therefore the 
possession of the defendants must be pre- 
sumed to have been on behalf of the 
plaintiff also. It was further urged by 
him that the plea of adverse possession 
was given up on behalf of the defendants. 
As regards the latter point, it appears 
from the record that all that was stated 
on behalf of the defendants was that no 
issue need be framed on the question of 
adverse possession. This statement was 
probably made in view of the fact that the 
burden of proving possession within 12 
years lay upon the plaintiff in accordance 
with the provisions of Art. 142, Lim. Aot. 
The issues as to limitation were correotly 
framed with reference to that Article : vide 
Issues 3 and 4. The learned counsel for 
the appellants has strongly relied on a 
Full Benoh ruling of the Allahabad High 
Court reported in A I R 1934 All 993. 1 
That was also a case in which the parties 
were oo.sharers and yet it was held that 
when a plaintiff oomes to Court with an 
allegation that he was in possession of 
oertain property and was dispossessed, the 
oase is governed by Art. 142, Lim. Aot, 
and it is necessary for the plaintiff to 
prove his possession within 12 years. The 
mere fact that the defendants have been 
held to be co-sharers in the property can- 
not, in view of this authority help the 
plaintiff in the circumstances of this oase. 

1 ^ ’s own allegation,^ 

his father had built separate houses for 
himself and his brothers and had put them 
in separate possession. The defendants 
pleaded that there had be en a partition. 

1. Bbindyaohal Chand v. Ram Gharib, (19 34) 

m 1 R AU 998=162 1 0 1=1934 A L J 973 

(h 1 B), 
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This partition was not proved, bub when 
separate possession was alleged by the 
plaintiff himself it cannot be held that the 
defendants were holding possession of the 
property in dispute on behalf of the plain- 
tiff. The following passage in the Allaha- 
bad ruling referred to above supports the 
appellants’ contention that in view of the 
allegations of the parties plaintiff cannot 
be held to have been even in constructive 
possession within 12 years before the insti- 
tution of the suit : 

But ifc cannot be denied that one co- owner oan 
dispossess another co-owner and can exercise ad- 
verse possession over a joint property. If there- 
fore the plaintiff, a co-owner, admits that he has 
been dispossessed and that, at any rate, for a 
short period prior to the suit, the possession of his 
oo*owner was adverse to him, then he cannot fall 
back on a mere presumption of joint possession 
in his favour and succeed without showing any 
other circumstances whatsoever. But if the co- 
owner, who has been dispossessed, were to satisfy 
the Court that he was aotually dispossessed on 
some date within 12 years, he discharges his bur- 
den ; or even if he proves that prior to that period 
the parties were on good terms with eaoh other 
without any denial of title and without any quar- 
rel, the Court may record a finding that the pos- 
session of the plaintiff prior to the period of aotual 
possession was constructive. In such an event, 
the finding would be that the plaintiff has suc- 
ceeded in establishing that he was in oonstruotive 
poBfossion of the property within 12 years of the 
suit. 

But there is no such evidence in this 
case. 1 therefore uphold the contention of 
the learned counsel for the appellants and 
accepting this appeal set aside the decree 
of the learned Senior Subordinate Judge 
and dismiss the suit ; but in view of all 
the oiroumstanoes leave the parties to bear 
their costs throughout. 

r.M./r.k, Appeal allowed . 
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Din Mohammad J. 

Pandit Earbhagwan Das — Defendant 
Appellant. 

v. 

Sardar Partap Singh , Plaintiff and 
others , Defendants — Respondents. 

Second Appeal No. 251 of 1937, Deoided 
on 6th July 1937, from deoree of Dist. 
Judge, Lyallpur, D/- 27th November 1936. 

(a) Pre-emption — Prior to suit original 
vendee transferring property to peraon having 
right equal to that of pre emptor — Pre-emptor 
cannot oust him — Principle applies even 
where sale by original vendee has not taken 
place in exercise of pre-emptive right of sub- 
sequent vendee. 


If before the institution of the suit for pre-emp- 
tion, the original vendee transfers the property tO' 
a person claiming a right equal or superior to that 
of the pre-emptor, the pre-emptor cannot legally 
oust him. This principle is not oonfined to those 
oases only where the re-sale takes plaoe in exercise 
of the pre-emptive right of the subsequent vendee. 
There is no distinction between cases where the 
re-sale takes place in exeroise of a pre-emptive- 
right and those where the re-sale takes plaoe with- 
out an assertion of his right by the subsequent 
vendee because the effeot in both oases is the same, 
that is, the purohase of the land in suit by a 
person possessing a right equal or superior to that 
of the pre-emptor and, in these oiroumstanoes, the 
faot that the purchase takes plaoe in assertion of 
the right or otherwise is immaterial. 

[P 243 0 1, 2 P 244 0 1] 

(b) Pre-emption — Suit for ■ — In order to 
succeed, pre-emptor must have superior right 
even at stage of suit and decree. 

A pre-emptor in order to suooeed In his olaim 
must not only possess a superior right at the timo 
of the sale but must retain the superiority on the 
basis of whloh he olaims to pre-empt also at tbe> 
stage of the suit and the stage of the deoree : 
AIR 1933 Lah 481 and AIR 1935 Lah 529 t 
Rel. on. [P 244 0 1] 

S. L. Puri for M. L. Puri — for 
Appellant. 

Harbhajan Das and Hazara Singb> 
Uppal — for Respondent ( Plaintiff ). 

Judgment. — This appeal has arisen in 
the following circumstances : On 2nd Juno 
1934, one Labh Singh sold about 2f marlaa 
of land situated in the old abadi of Qilla- 
Sheikhupura to one Mt. Yashodhan for 
Rs. 343-12-0. On 18th January 1935, Mt. 
Yashodhan sold it to one Mathra Das for 
Rs. 450. On 27th May 1935, Mathra Daa 
sold the same land to his father, Har 
Bhagwan, for the same amount for which* 
he had purchased it. On 30th May 1935,. 
one Partap SiDgh instituted the suit out of 
whioh the present appeal has arisen for 
pre-emption of the land in question both 
on the ground of his relationship to the* 
original vendor Labh Singh whioh however- 
was immaterial and on the ground of his- 
owning a contiguous plot of land. This- 
suit was instituted against the vendor and 
the vendees, Mt. Yashodhan and Mathra- 
Das only. On 3rd July 1935, Har Bhagwan 
was on his own application impleaded as- 
a defendant in the case. He resisted the- 
suit on various grounds. His main plea 
however was that as he also owned pro- 
perty contiguous to the land in suit, he 
had a right equal to that of the pre-emptor 
and as he had purchased the land in ques- 
tion prior to the institution of the suit, the 
pre-emptor oould not defeat his title. This 
plea found favour with the trial Court and. 
the suit was dismissed. On appeal how- 
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ever, the District Judge reversed the deci- 
sion of the trial Court mainly on the 
ground that the sale in favour of Har 
Bhagwan had not taken plaoe in the 
exercise of any pre-emptive right and con- 
sequently the title of the pre-emptor was 
indefeasible. Har Bhagwan has appealed. 
After hearing counsel on both sides, I have 
come to the oonolusion that this appeal 
must succeed. There is abundant authority 
in support of the proposition that if before 
the institution of the suit the original 
vendee transfers fche property to a person 
olaiming a right equal or superior fco that 
of the pre-emptor, fche pre-emptor oannofc 
legally oust him. 


, ^ ^ ® 1893, 1 fche land in suit was 

in fche first instance sold fco three persons, 
of whom two were co-sharers in fche joint 
holding bub fche third was not. Subse- 
quenfcly fche plaintiff, who was also a 
oosharer in fche said holding, sued for pre- 
emption in respect of fche sale, but shortly 
before fche institution of his suit, fche 
stranger vendee sold his share fco another 
oosharer in the same holding. Accordingly 
at fche time when the suifc was instituted, 
the land was in fche hands of three vendees 
against none of whom fche plaintiff could 
assert a superior right. It was however 
contended on behalf of fche plaintiff that 
regard must be had fco fche original fcransao- 
fcion It was held by a Division Bench of 
the Punjab Chief Court, overruling fche 
said contention, fchafc fche mere faofc that at 
one stage a stranger had a share in fche 
bargam could not be held fco vitiate fche 
right of fche three persons who were fche 

T. data ol 8uil > and resisted 

plaintiff s claim with rights fchafc were nob 
inferior to his own. In 20 All 100, 1 it 
was held that if the land, whioh was 
subjeot to pre-emption, having been sold 
to a stranger, was subsequently re-sold by 
the stranger vendee before suit to a oo- 
snarer having equal rights with those seek. 

did P'®- emp f 10D . the right of pre-emption 

thL d •T Vive ' lQ 21 A11 3743 p 379 

in as ai ° a«V [t ferred t0 with approvaI - 

otranL, J • U Wtta “gain held that a 
® k n anRer T^ee could defeat the claim of a 

sa e ^ “ r ‘ Bht Pre-emption by 

Bale to a oosh arer having a similar r ight 
1. Mughal v. Jalal, (1898) 69 P R 1098 

*• iSw « s a s 

*’ SSUSf w ’ifS“ “ 


stress being laid on fche fact that fche re- 
sale fco have such effect must be completed 
before any suifc for pre emption is brought 
by a oosharer entitled fco pre-empt. In 
37 P L R 1921, 6 Marbineau J. observed 
fchafc fche olaim of a pre-emptor could be 
defeated if before the suit was instituted, 
fche vendees whose rights were inferior, 
sold their share fco a person who had an 
equal or superior right fco that of fche plain, 
tiff. In 87 I C 652,° a similar decision was 
arrived at by fche same learned Judge. In 
26 A L J 1378, 7 a Division Bench of fche 
Allahabad High Court remarked 

if on the date the suit for pre-emption is brought 
the property has been transferred to a person as 
against whom the plaintiff has no preference, the 
olaim oannot bo deoreed. 


To fche same effeofc is fche oase reported 
in 41 I G 9. 8 Counsel for fche respondent 
refers fco a passage in 138 P R 188 i° where 
it has been remarked fchafc fche land was 
re sold fco fche subsequent vendee in com- 
pliance with his pre-emptive righfc. He 
further relies on similar remarks made in 
11 Lah 258 10 and 164 P W R 1913. 1 
These decisions however are of no avail in 
the present case. In fche first instance, 
fche remarks relied upon do not confine fche 
applicability of fche principles deduoible 
from fche judgments alluded fco above fco 
those oases only where fche re-sale takes 
place in exeroise of fche pre-emptive righfc 
of fche subsequent vendee and secondly fche 
judgments where fche re-sale had fcaken 
plaoe pendente lifce are not relevant fco the 
present case. I am unable fco distinguish 
between oases where fche re-sale takes 
plaoe in exeroise of a pre-emptive righfc 
and those where fche re-sale takes plaoe 
without an assertion of his right by fche 
subsequent vendee, because in my view fche 
effect in both oases is fche same, that is 
fche purohase of fche land in suit by a 
person possessing a righfc equal or superior 
to that of fche pre-e mptor and, in these 

6 ‘ V ' 8ardara * ( 1921 ) 69 I o 712=37 PLR 


» • nuuuim, \l9JDJ 12 

419=87 I C 662=26 PLR 216. 
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7. Badri Paadey v. Parsotam 81nch. (192A1 IK 
AIR All 697=110 I 0 869=26 A L J1978 

8. Da It a Prasad v. Raghubar Singh, (1917) 4 

o L J St 8,4=41 1 0 9= 20 0 o ieoU 

9 ‘ pb'ibm! 8hah T ' Tab0 Hu980,n (1884) xas 
10. Moolohand V. Qanga Jal, (1930) 17 A I R Lah 
SiaTF B). 1 ° 869=11 Lah 258=31 PLR 
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circumstances, the faot that the purchase 
takes place in assertion of the right or 
otherwise is immaterial. 

Besides, there is overwhelming autho- 
rity in support of the proposition that a 
pre emptor in order to succeed in his olaim 
must not only possess a superior right at 
the time of the sale but must retain the 
superiority on the basis of which he claims 
to pre empt also at the stage of the suit 
and the stage of the decree: see 14 Lah 
421 12 and 16 Lah 921. 13 Now, oan a pre- 
emptor whose right is not superior to that 
of a vendee at the time of the suit or at 
the time of the decree be allowed to pre- 
empt the land merely because the vendee 
did not expressly assert his right of pre- 
emption before obtaining the sale of the 
said land. To me, it appears that the only 
proper answer that oan be given to this 
question is in the negative. On these 
grounds, I accept the appeal, set aside the 
judgment of the District Judge and dismiss 
the suit with oosts throughout. 

D.S./r.k. Appeal allowed . 

ibii 

12. Hefc R*m v Daloband, (1933) 20 A I R Lah 
481 = 141 10635=14 Lah42l=94 PLR 101. 
19. Hayat Bakhsh v. Maoeabdar Khan, (1936) 22 
A I R Lah 629=160 I 0 826=16 Lah 921= 
37 P L R 879. 
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Dalip Singh and Skemp JJ. 

Chaudhri Hakam Ali — Plaintiff 

Appellant. 

v. 

Hashu — Defendant — Respondent. 

Letters Patent Appeal No. 76 of 1936, 
Decided on 1st July 1937, from decree of 
Bbide J., Lahore, D/. 3rd Maroh 1936, 
reported in A I R 1937 Lah 146. 

(a) Punjab Colonization of Government 
Land* Act (5 of 1912), S*. 3 and 19- ‘Collector 
of District* held did not include Settlement 
Officer having power* of Collector. 

Where the Commissioner by letter empowered 
'the Golleotor of the Lyallpur Distrlot* to sano* 
tion sales under 8. 19: 

Held that the words ‘the Oolleokor of the 
Lyallpur Distrlot* did not include the Settlement 
Officer having powers of Collector. [P 246 0 2] 

(b) Civil P. C. (1908), O. 6, R. 17— Suit on 
contract of tale of land -Contract found to 
be void owing to invalid *anction- Purchaser 
though not claiming alternative relief for 
refund of purcha«e money held should be 
allowed to amend hi* plaint to recover pur- 
chase money : 89 P L R 287= A X R 1937 Lah 
146=162 I O 667, Reversed. 


A. I. R. 

A suit was brought on a oontraot of sale of land 
whioh was eubjeot to the conditions of the Punjab 
Colonization of Government Lands Aot. The sale 
was diBoovered to be void owing to invalid sanc- 
tion. The purchaser had not olalmed an alterna- 
tive relief in the plaint for the recovery of the 
purchase money whioh he had paid under the 
oontraot: 

Held that the purchaser should be permitted to 
amend his plaint in order to obtain the refund of 
the purohase money and should not be referred to 
a separate suit : 39 P L R 287=A I R 1937 Lah 
146=162 1 C 557, Reversed. [P 246 0 2] 

Abdul Majid — for Appellant. 

Abdul Karim — for Respondent. 

Skemp J. — This Letters Patent Appeal 
has arisen in the following oiroumstanoes : 
The land in suit is situate within the limits 
of the Lower Ghenab Canal Colony and is 
subjeot to the conditions of the Coloniza- 
tion of Government Lands (Punjab) Aot, 
1912. On 2nd November 1922, the defen. 
dant sold the land to the appellant by 
registered deed being only a tenant at the 
time. According to the registered deed 
Rs. 200 had been paid in advanoe ; the 
balance of Rs. 2300 was : paid in cash 
before the Sub-Registrar. On llbh January 
1923, the respondent applied to the Collec- 
tor of the Lyallpur district for sanction. 
This application was actually put up before 
Mr. J. D. Penny, Settlement Officer, Lyall- 
pur, who had the powers of a Collector. 
He called for a report from the Assistant 
Colonization Officer, whioh was to the 
effeot that proprietary rights oould not be 
given until the malikana on the whole 
khata had been paid. Mr. Penny then 
gave formal sanction to the sale and on 
9th June 1923, the sale formed the subjeot 
of a mutation in the revenue reoords. 

On 7th February 1934, the plaintiff 
sued for possession of the land whioh had 
been sold to him, saying that possession 
had not been given. The defendant took 
all possible defences. He pleaded that the 
consideration had not been paid and also 
that the sanction of the Commissioner to 
the sale, as required by law, had not been 
obtained and that the sale was therefore 
void. The trial Judge dismissed the suit 
on the merits, bub the learned District 
Judge aooepted the appeal. He found that 
the deed of sale had been exeouted and 
consideration had been paid in full. As to 
the question of the Commissioner’s sanc- 
tion, he allowed the plaintiff to bring on 
the record two documents Exs. P. A and 
P. B. whioh had been obtained from the 
offioe of the Commissioner of Multan with 
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very great difficulty. He held that the 
Commissioner under S 19, Colonization of 
Government Lands (Punjab) Aot, had em. 
powered Mr. Penny to sanotion sales as 
Collector and that the sale was good. He 
granted the plaintiff the deoree he sought. 

The defendant appealed to the High 
Court and Bhide J. held that the sanotion 
Ex. P.A aotually granted by the Commis- 
sioner applied in terms only to the Collec- 
tor of the distriot and not to Mr. Penny, 
Settlement Officer, as Collector. He there- 
fore aooepted the appeal and dismissed the 
suit. A suggestion was made before him 
that the plaintiff might at least he granted 
refund of the money he had paid under the 
contract but the learned Judge thought 
that a separate suit should be lodged. The 
plaintiff has lodged a Letters Patent 
appeal, a certificate being given by the 
learned Judge in Chambers, and three 
points have been argued before us: ( I ) What 
is the efifoot of Ex. P.A ? (2) Whether 
the plaintiff had aotually aoquired pro- 
prietary rights ? and (b) Whether the plain, 
tiff, if unsuccessful otherwise, should not be 
allowed a refund of the money whioh he 
has paid ? 

On the first point it is necessary to 
consider the law. B. 3, Colonization of 
Government Lands Aot (1912) lays down : 

“Collector” means the Collector of the distriot 
as described in the Punjab Land Revenue Aot, 
1887, and inoludea any officer appointed by the 
Local Government to perform ail or any of the 
function? and exeroLe ail or any of the powers of 
tho Collector under this Act. 

Mr. Penny, Settlement Officer, was 
gazetted with all the powers of a Collector 
subject to the control of the Deputy Com- 
missioner, Lyallpur, under the authority 
of this B. 3 by Gazette Notification dated 
2nd December 1920. 

8. 19 of the Aot lays down : 

None of tho rights or interests vested in a 
tenant under this Aot shall without the ooDsent 
In writing of the Commissioner or of such officer 
J® be ma y b y written order empower in this 
behalf be transferred or oharged by any sale, 
exchange, eto. 

The Aot came into force on 6th June 
1912 and on 26th July 1912, in Ex. P.A, 
the Commissioner wrote to the Deputy 
Commissioner of Lyallpur, saying : 

1 hereby empower the Collector of the Lyallpur 
IMiitrlot to sanotion transfer of rights under 8. 19 
of Aot 6 of 1913. 

E*- P B is a letter, dated 10th June 
1936, from the Commissioner to the 
Deputy Commissioner, Lyallpur, saying 
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the words “the Collector of the Lyallpur 
Distriot” in the letter of 26th July 1912, 
should be interpreted as applicable to the 
Settlement Officer, Lyallpur, as well as the 
Deputy Commissioner, Lyallpur. This let- 
ter was written after the trial of the pre- 
sent aotion in the original Court was 
completed and the learned Distriot Judge 
quite rightly held that it could not possibly 
affect the present aotion. The question for 
determination then is whether the words 
“the Collector of the Lyallpur distriot” 
include the Settlement Officer of Lyallpur. 
He had been endowed with all the powers 
of a Collector subject to the oontrol of the 
Deputy Commissioner of Lyallpur. 

In our opinion, the words in the letter 
do not inolude the Settlement Officer as 
Collector. 8. 3 of the Act itself, as already 
quoted, makes a distinction between the 
Collector of the Distriot and any officer 
appointed to perform functions or exorcise 
powers as Collector. The appeal fails, 
therefore on the main point. As to the 
second point, prima faoie the finding of the 
learned Distriot Judge on this point is a 
question of faot and after hearing Mr. 
Abdul Majid we see no reason to differ 
from this finding Cn the third point, 
however we do not see why the plaintid 
should not be permitted to amend his 
plaint in order to obtain the recovery of 
Rs 250' ) under the contract. Tne necessary 
findings of faot have already been arrived 
at by the learned Distriot Judge in con 
sequenoe of untrue pleadings made by the 
defendant and we do not see any reason 
why the plaintiff should be referred to a 
separate suit whioh might now possibly be 
barred by time. 

The learned oounsel for the respondent 
has also contended that there could be no 
pleading in the alternative for a refund of 
the money in case the oontraot was held 
to be void, and secondly, that he should 
be given an opportunity to prove that the 
plaintiff knew all along that Mr. Penny’s 
sanction was not a good sanotion. Neither 
of these arguments has any foroe. We 
therefore aooepb the Letters Patent appeal 
to this extent that we allow the plaintiff 
time until 13fcb July to pay into this 
Court the Court fee on Rs 2600. If he 
does so, he will be granted a deoree for 
reoovery of this amount from the defen- 
dant. In view of the oiroumstaDoes, 
the parties are to bear their own coats 
throughout. 

d.s./r K. Appeal partly allowed . 
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Coldstream and Din Mohammad JJ. 

Imam Bakhsh Munawar Din and 
others — Defendants — Appellants. 

v. 

Mandar Narsingh Puri Parhalad Puri 
Plaintiff — Respondent, 

Second Appeal No. 1391 of 1936, De- 
cided on 5th July 1937, from decree of 
Addl. Dist. Judge, Multan, D/. 23rd July 
1936. 

(a) Mahomedan Law— Wakf— Plot* of land 
described in revenue records as graveyard 
and from very early time, in existence as 
kabaristan Land is presumed to be wakf — 
Fact that no objection had been taken to ori- 
ginal owner’s taking reeds from graveyard 
will not alter nature of wakf. 

The faot that oertain plots of land were des- 
cribed in the revenue reoordsas graveyard and had 
been in existence and ueed from a very early time 
as kabaristan by the Mahomedan community, is 
by Itself presumptive evidence that the land had 
been set apart for use as a burial ground and that 
by ueer, if not by dedication the land i 3 wakf. 
The nature of wakf will not be altered by the faot 
that Mahomedan oommunity had taken no objec- 
tion to the original owner’s taking reeds from the 
graveyard: AIR 1936 P C 83 and 27 P R 1923, 
Eel on. [P 247 0 1, 2] 

(b) Mahomedan Law — Wakf— Definite area 
of land dedicated for use as graveyard— Pre- 
sum ption. 

Onoe it is found that a certain definite area of 
land has been dedicated for use as a graveyard, it 
muBt be presumed, in the absenoe of any proof 
that the dedication was limited, that the whole of 
the land was set apart to be ueed solely for the 
purpose of burying the dead : 27 P R 1913 and 
AIR 1934 All 336, Rel. on. [P 247 0 2 ; 

P 248 01] 

Barkat Ali and Shabir Ahmad — 

for Appellants. 

Aohhru Ram and Vishnu Datta — 

for Respondent' 

Coldstream J. — The dispute giving rise 
to this second appeal is over a piece of land 
outside Multan City. This land, through, 
or into, whioh a broad pathway runs, 
measures 33 kanals and 17 marlas and has 
been used as a Mahomedan graveyard for 
generations but in the revenue records is 
described as the property of an ancient 
Hindu temple in Multan City, the Mandar 
Narsinghpuri Parhalad Puri. In 1932, 
aooording to the plaint, but some 40 years 
ago according to the defendants, some 
Mahomedans built a mud wall round the 
land and erected a building upon it alleged 
to be for the convenience of people using 
the graveyard. 

On 4th November 1932, the managing 
body of the temple, through its President 
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instituted a suit against a number of Maho. 
medans, as representing the Mahomedan 
community, for a declaration that the 
temple was owner of the land, and the de- 
fendants had no right to interfere with its 
rights, in particular the right of passing 
along the path, and for an order that the 
defendants should demolish the wall and 
building, remove the graves and obstruo- 
fcions on the pathway and oease from out- 
ting reeds growing on the land. A sum of 
Rs. 140 was also olaimed as damages done 
to the land by digging, taking water, out. 
ting raeds and pruning a tree. 

The trial Court found that the land had 
been a graveyard established a long time 
before the first land revenue reoords of 
1868 described it as such, that the path- 
way was part of the graveyard to whioh 
place alone it gave access, that the land 
must be presumed to have been dedicated 
for use as a graveyard and therefore it 
was wakf. It further held that the plain, 
tiff temple had no right whatever in the 
land and had not proved that the temple 
had suffered any damage. On these find- 
ings it dismissed the suit. 

The temple manager appealed and the 
learned District Judge found that there 
was evidenoe showing that the manage- 
ment of the temple had from time to time 
out trees and reeds in the graveyard and 
that the pathway did not end in the 
graveyard but had to be used for the 
exeroise of the temple’s rights iu the land. 
His conclusion was that the temple was 
owner of the land subjeot to the right of 
the defendant oommunity to use the laud 
as a graveyard. He accordingly aooepfced 
the appeal and gave the plaintiff a dec- 
laration of ownership and an injunction 
restraining the defendants from interfer- 
ing with the plaintiff’s right to cut trees 
and reeds, and ordered the defendants to 
demolish the building and wall, give up 
possession of an area of 7 marlas of the 
old path in whioh graves had been made 
(the graves were not however to be demo- 
lished) and pay Rs. 5 compensation to 
the plaintiff for unauthorized use of water 
and earth. 

From this judgment the defendants have 
appealed. It is contended that the evi- 
denoe proves that the whole area described 
in the revenue reoords and the pathway 
are a consecrated burial ground and that the 
suit had therefore been rightly dismissed 
in the trial Court and wrongly decreed by 
the learned District Judge. The land is 



1938 


Imam Bakhsh v. Mandar Narsinqh Puri ( Coldstream J.) Lahore 217 


-measured for laud revenue purposes in 
■three plots numbered in the records of 
1923.24 as Nos. 3094, 3095 and 3096. 
The last two are described as a graveyard 
in possession of the Mahomedan commu- 
nity. No. 3094 is shown as a road (rasta) 
running between these plots from end to 
end, oovering an area of 2 kanals 7 marlas 
of which a portion measuring 7 kanals is 
oooupied by graves (goriatan). 

At the first regular settlement in 1868 
the plots now numbered 3095 and 3096 
were described as " a graveyard” (zer 
kabaristan) and the description in the sub. 
sequent records is the same until 1895-96 
when they were shown as a graveyard in 
possession of the Mahomedan community. 
The pathway was described simply as a 
road until 1923-24 when the area of 7 
marlas occupied by graves was shown as 
in possession of the Mahomedan commu- 
nity as was the rest of the graveyard. 
Irom the history of the land given in the 
settlement records, it appears that during 
the time of the 8ikhs a Bairagi applied to 
be given the land, which was uncultivated 
and unclaimed and appropriated it. Of 
the land irrigated by five of the wells 
situated on it, that pertaining to three 
wells was given to the Bairagi as a muafi 
by Maharaja Banjit Singh (1804-39;. 
From the fact that the whole area now 
mapped as Nos. 3095 and 3096 was des- 
cribed as a graveyard in 1868, it is certain 
that the graveyard had been in existence 
a long time and the admitted faot that 
since then it has been a kabaristan is by 
itself presumptive evidence that the land 
had been set apart for use as a burial 
ground and that by user, if not by dedi- 
cation, the land is wakf : 38 P L B 182. 1 
It is still used as a Mahomedan graveyard 
and the right of Mahomedans so to use it 
is admitted. 


The argument of the respondents’ ooun- 
eel before us is that the evidence of user 
raises a presumption merely that the 
Mahomedans have a right to bury their 
dead in the land and no presumption that 
the plaintiff temple has lost its rights as 
owner, and in support of this argument 
reliance is plaoed on the finding by the 
lower Appellate Court that the plaintiff 
temple has been removing reeds from 
the graveyard from time to time. This 
finding, which is one of faot and final, 


Di9 v * Nar Mohammad, AIR 193£ 
P O 83—160 I O 679=88 PLR 182 (P 0). 


is justified by the evidence, but it proves 
no more than that up to that time 
no objection was taken to the plain-; 
tiff’s taking the reeds from this area as ; 
well as from other areas of waste land 
recorded as his. At least one Mahomedan 
bought reeds from the temple. The Maho- 
medans may have been apathetic or pro- 
bably enough, were oontent at that time 
to live in amity with an important Hindu 
landlord and suoh conduct will not alter 
the nature of the wakf if there was a wakf: 
see the Chief Court's judgment in 27 P B 
1913 2 at page 97. What the nature of 
the wakf is seems clear from the reoords, 
a dedication of the whole area for use as a 
burial ground. The area has been dis- 
tinctly defined since 1868 and there is no 
evidence justifying the oonjeoture that the 
original owner merely allowed Mahome- 
dans to use his land for burying their dead 
while reserving to himself a right to cut 
reeds and trees. It was for the plaintiff to 
prove suoh a speoial form of dedication. 
But the plaintiff’s oase is that there has 
never been any dedication. The presump, 
tion raised by the documentary evidence 
is that dedication was effective long be- 
fore tbe Bairagi was granted his muafi 
by Maharaja Banjit 8ingh. Most of the 
judgments to whioh respondents oounsel 
has referred us in this part of his argu- 
ment deal with oases wholly different in 
oiroumstanoes from that before us. 

23 Bom 666, 3 was a oase in whioh a 
oustomary right of burial in privately 
owned land was olaimed. There existed no 
anoient Mahomedan graveyard. 


33 I 0 91 4 , a judgment by a single Judge 
of the Allahabad Court oertainly supports 
the contention that trees on a Mahomedan 
graveyard may be the private property of 
the successors of the person by whom the 
graveyard was dedicated. But the defen- 
dants appropriated the trees for a purpose 
unconnected with the wakf, a faot whioh 
greatly influenced the Court in decreeing 
the plaintiff’s suit. 


In my view, onoe it is found that a cer- 
tain definite area of land has been dedi- 
oated for use as a graveyard it must be 
presumed, in the absence of any proof that 
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3. Mohidln v. Slvllngappa, (1899) 23 Bom 666 = 
1 Bom L R 170. 

4 . Fakhuruddln v. Mohammad Rafiq, AIR 1916 

All 117=83 I O 91. 
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the dedication was limited, that the whole 
of the laod was set apart to be used solely 
for the purpose of buryiDg the dead : see 
the Chief Court judgments in 27 PR 19 ■ 3 3 
and 149 I C 966. 5 My conclusion is that 
the only possible decision as to the legal 
effect of the facts proved is that the land 
recorded as Nos 3095 and 3096 is wakf 
property in which no private rights exist. 
That the revenue records show the plain- 
tiff to be owner no doubt shifted the odus 
in this case on to the defendants but this 
onus they have, in my opinion, discharged 
by the production of the entries in those 
same reoords showing that from 1868 the 
land has been a kabaristan’. 

The learned District Judge has referred 
in his judgment to evidence that there are 
in the graveyard Hindu bombs of Purbias 
who were buried instead of burnt. He has 
mentioned two witnesses Kanmu Ram and 
Girdhari Ram. When the trial Judge ins- 
pected the graveyard some graves alleged 
to be of Hindus were shown to him. The 
learned District Judge has found that 
there are distinctive Hindu graves at a 
distance from the Mahomedan graves But 
it was never the plaintiff’s oase that the 
land had been dedicated for use as a burial 
ground by others than Mahomedans. The 
trial Court’s judgment makes do mention 
of any suoh suggestion. The plaintiff e oase 
was that although the plots 3095 and 3096 
are as a fact a Mahomedan graveyard but 
he himself is entitled to certain rights in 
them quite unconnected with any Hindu 
grave. 

As regards the road, the trial Court found 
that it goes nowhere except to the grave- 
yard. The learned District; Judge who also 
inspected the place says that after leaving 
the graveyard the path joins another 
leading to a neighbouring well and this 
finding cannot be questioned. The plain- 
tiff’s own plan shows however that now 
at any rate the path is dosed at its exit 
by the defendants’ wall and the "village 
map’’ (presumably the map on the revenue 
reoords) does not show that the path goes 
further than the graveyard. (D W. 1 Nabi 
Bakhsh) Graves were made on the path- 
way as already indicated between 1919 
and 1923. The plaintiff apparently raised 
no objection to this. There is no evidence 
that the pathway has ever been used by 
others than those visiting the graveyard, 

6. Jbao Lai ▼. Abmudullah, AIR 1984 All 885 
=149 I 0 966=1986 A L J 348. 
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or that its use is necessary to reaoh any 
place other than the graveyard. The* 
learned District Judge has decided that- 
the plaintiff must use it for exercising his* 
rights but as in my view he does not pos- 
sess the rights he claims this ground for 
the Lower Court’s decision regarding the- 
paths disappears. 

Respondents’ counsel has not attempted- 
to support the lower Appellate Court’s- 
award of nominal damages. I know of no- 
authority for the view that a tenant has 
no right to allow a third party to tako 
water from his well for his own purpose if 
the tenant does not require it for himself 
and the evidenoe is that the water used by 
the defendants was given to them by a. 
tenant of Tarkhanwala well. It is nob- 
found that the earth taken bad any market- 
value or that the taking of it did any 
appreciable damage. For the reasons indi- 
cated, I would accept this appeal and dis- 
miss the suit with costs throughout. 

Din Mohammad J. — I agree. 

d.s./r.k. Appeal allowed - 
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Coldstream and Monroe JJ. 

In the matter of B, a Pleader , Simla . 

Civil Miso. No. 345 of 1937, Decided on> 
15th July 1937. 

Legal Practitioners Act (1879), S. 13 — A 
engaging B a pleader to defend one and to con- 
duct another suit — Fees settled were to be- 
paid within one year — Both suits then re- 
ferred to arbitration — A paying B certain 
amount, half to be paid as arbitrator’s fee* 
and rest towards B'» fees — B appropriating, 
whole amount towards his fees— Year of pay- 
ment of fees bad not elapsed — B held to have 
wrongfully retained amount and bis conduct 
was grossly improper Even if B committed* 
no criminal offence bis conduct called for 
disciplinary action. 

A appointed B, a pleader, to defend a salt insti- 
tuted against her and also to oondaot another 
salt filed by her. Both these suits were subse* 
queenly referred to arbitration. Certain fees wera 
settled for these suitB and they were to be paid- 
within one year. A paid Rs. 100 to B and told 
him that Rs 50 were to be paid as her contribu- 
tion to the arbitrator's fees and Rs. 60 should ba 
oredlted by B towards his fees. B did not pay 
Rb. 60 to the arbitrator but appropriated the- 
wbole of Rs. 100 towards his fees. One year dur- 
ing whioh fees were to be paid had not yet 
elapsed : 

Held that B wrongfully retained for himself 
Rs. 60 whioh had been handed over to him for- 
payment to the arbitrator and that his oondaot in 
doing so was grossly improper in the discharge ofi 
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hie professional doty. Even if no oriminal offence 
was committed by B in appropriating the amount 
towards his fees which were due to him, his 
conduct was gravely improper on the part of 
the couneel and called for dUoiplinary action. 

[P 260 C 2] 

Diwan Ram Lai (Advooate.General) — 

for the Crown . 

8hamair Chand — for Respondent. 

Order. In September 1936, Dr. Jessie 
George, a retired member of Women’s 
Medioal Service, submitted a representa- 
tion supported by her affidavit, aocusing 
B, a lawyer praotisiDg in Simla of unpro- 
fessional conduct in the course of his 
duties as her counsel. The matter was 
referred to the Distriot Judge of Simla for 
enquiry and report. Dr. Jessie George’s 
oase was as follows : 

In September 1934 a Mr. King of Simla 
who was aoting as agent for Dr. George 
instituted with his daughter a suit against 
Dr. George to reoover a loan on the basis 
of an alleged equitable mortgage in the 
plaintiff s favour and to reoover agenoy 
charges. Dr. George filed a cross suit 
against Mr. King. In July 1935 the par- 
ties referred both disputes to arbitration, 
the arbitrator being Lala Shankar Nath, 
an advooato of Simla. 

In both suits Dr. George engaged B, the 
fee agreed on aooording to her, being 
Bb. 300 and Rs. 30 for munshi’s fees for 
both suits. Rs. 100 was paid when B 
was briefed in December 1934. The Court 
accepted a preliminary objection as to the 
competency of Mr. King’s suit as framed 
and allowed Dr. George Rs. 50 costs. 
This sum of Rs. 50 was recovered and 
paid to B in June 1935. Dr. George’s 
Btory is that in October 1935 she handed 
Rs. 100 to B telling him that Rs. 50 were 
to go towards his fee and Rs. 50 were to 
be paid as her contribution » to the arbi. 
trator’s fee. B appropriated the whole of 
Kb. 100 towards bis fee. 

The arbitrator made his award on 21st 

eoember 1935. It was it seems gene, 
rally favourable to Mr. King and Dr. 
George inatruoted B to file objections to it. 

ine bimla Courta were closed for their 
winter vacation. When they reopened 
B filed an application on let February, 
the last day within limitation, stating that 
objections were raised which would be 
detailed subsequently and on 10th Febru- 
ary detailed objections drawn up with the 
nelp of another pleader were presented. 
These were dismissed as barred by time. 
The learned Distriot Judge drew up three 


oharges against B : (l) that he had been 
grossly negligent in delaying the filing of 
the objections until they were barred by 
limitation ; (2) that B had wrongfully 
retained documents belonging to his olienb 
(B olaimed a lien on the documents until 
his fee was paid); and (3) that B had 
wrongfully retained Rs. 50 given him for 
payment to the arbitrator. 

The learned Distriot Judge found it nob 
established that the conduct of B fell with- 
in any of the olauses in S. 13, Legal Practi- 
tioners Aot in respeot of any of the three 
oharges. At the same time he remarked 
that the conduct of B did not redound to 
his credit and that be had not given true 
answers on certain points. He also 
reoommended that Dr. George should be 
allowed her expenses as she had dis- 
charged a publio duty. 

On 21st May 1937 the Advocate Gene- 
ral submitted a petition praying this Court 
to call upon B to show cause why he 
should not be dismissed or suspended from 
praotioe under S. 13, Legal Praotitioners 
Aot, and a notice was issued accordingly 
by the Registrar under the orders of the 
Court. T he respondent has appeared 
before us and we have heard the learned 
Government Advocate in support of the 
petition and Mr. 8hamair Chand who has 
opposed it on behalf of the respondent. 

As regards the first two charges which 
have not been seriously pressed before us 
by the learned Advooate General, after 
considering counsel’s arguments and exa- 
mining the evidence we do not think that 
it is neoessary to take action against the 
respondent. As to the charge of wrongful 
retention of Rs. 50, the respondent s case 
is that the whole of the Rs. 100 was given 
him in October 1935 by Dr. George 
towards payment of his fee of Rs. 300 plus 
Rs. 30 munshiana whioh was to be paid 
within six months from the time of his 
engagement in Deoember 1 934, that the 
arbitrator had not demanded payment, as 
Dr. George alleges he had done, and that 
when the Rs. 100 were handed to him he 
was still owed the greater part of his fee 
for the mortgage suit and the whole of his 
fee for the oroes suit whioh had been fixed 
at Rg. 200 plus Rs. 20 munshiana. Accor- 
ding to George, she had attended the 
respondent a wife during her confinement, 
and there was due a fee of Rs. 130 for her 
professional services. Nothing therefore 
was due from her to the respondent, the- 
amount being settled thus : 
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Rs. 100 paid when respondent was briefed. 

Rs. 50 (ooste awarded in Mr. King’s suit and 
paid to respondent). 

Rs. 50 paid in Ootober 1935 and 

Rs. 130 set off on account of the fee for medical 
attendance. 

From the evidenoe of Dr. George (cross 
examined) it appears that she engaged 
respondent before she filed her oross suit, 
but no further agreement about fee 3 was 
made and she understood that another fee 
waB not required. The respondent’s state, 
ment is that he asked Dr. George for his 
fees in both the suits so that he oould put 
in a certificate and claim the amount as 
costs and Dr. George “then adjusted the 
fees of the mortgage suit and promised to 
pay the fees of the aooount suit later on,” 
this was in April 1936 (p. 7 of the printed 
reoord). 

On a consideration of the evidence we 
are satisfied that in respect of the purpose 
for which the Rs. 100 were handed to the 
respondent in Ootober 1935 Dr. George’s 
version is oorreot. It is corroborated by 
the evidence of the witness Mr. Mondieta 
(P. W. 2) who is a retired Registrar of the 
offioe of the Survey of India (he says the 
transaction was in November, but there is 
a slip of memory). The witness is quite 
oertain of his faots. He says the respon. 
dent asked Dr. George for the arbitrator’s 
fee and thereupon Dr. George took Rs. 100 
from her bag in notes explaining that 
Rs. 50 were to be paid to the arbitrator 
and Rs. 50 only retained towards counsel’s 
fee. This was after a discussion at Dr. 
George’s house, where the parties and wit- 
ness met and drank tea, on the result of the 
arbitration. There is also the evidenoe of 
the arbitrator Lala Shankar Nath P. W. 3. 
From this it appears that his fee was 
raised from Rs. 100 to Rs. 200 after Ooto- 
ber 1935. Lala Shankar Nath says he 
did not demand payment until his fee had 
been raised, which testimony corroborates 
the respondent. But he has testified that 
Dr. George wrote and told him (the docu- 
ments show that this was in 1936) that 
Bs. 60 had been given by her to the res- 
pondent for payment of the arbitrator’s fee. 
From the writing (p. 45) given by the res- 
pondent to Dr. George on 10th December 
1934, acknowledging receipt of Rs. 100 out 
of Bs. 330 as fee and munshiana for defend, 
ing her in Mr. King's suit, it appears that 
the balance was to be payable within one 
-year from that date. So that in October 
1935 Dr. George had still time to pay the 


balance under her agreement with her 
oounsel. 

Our oonolusion is that the respondent 
wrongfully retained for himself Bs. 50 
which had been handed to him for pay. 
ment to Lala Shankar Nath and that his 
oonduot in doing so was grossly improper 
in the discharge of his professional duty. 
It is contended before us by oounsel for 
the respondent that even if he retained 
Rs. 50 knowing that it was intended to be 
paid to the arbitrator he committed no 
oriminal offence as he merely appropriated 
money due to him and this did not cause 
Dr. George any wrongful loss. But there is 
no oriminal charge before us for deoision 
and even if no oriminal offence was com. 
mitted, the respondent’s oonduot was in 
our opinion gravely improper on the part 
of a oounsel and oalls for disciplinary 
action. From our finding as to the faots, 
it follows that the respondent did not 
speak the truth when examined by the 
learned District Judge in denying that he 
was given the money for the arbitrator 
and not for himself — a fact whioh we 
must take into consideration in deciding 
what orders we have to pass against him. 

On the other hand, it is dear that in 
October 1935 the respondent had not been 
paid his full fee and whereas previously 
Dr. George and he were on friendly terms 
(this is shown by the documents) a dis- 
pute arose owing to the arbitrator’s award 
being unfavourable to Dr. George over the 
amount due from one to the other. There 
is no evidenoe that the respondent agreed 
to pay Rs. 130 for Dr. George’s profes- 
sional servioes or when, if ever, as fee for 
these servioes was fixed. The respondent 
has credited her with Bs. 50 more paid in 
oash towards his fee than Dr. George says 
she had paid, and with Bs. 50 on aooount 
of her professional servioes to his wife. 

Having regard tc all the oiroumstanoes, 
we think it proper to pass the following 
order: We suspend# from praotioe for three 
months but postpone the effeot of this 
order until 1st Ootober 1937 and direot 
him to pay the costs of the Advooate- 
General whioh we fix at Rs. 100 and also 
Rs. 500 towards the costs of Dr. George, 
the petitioner in this case. If he pays the 
said oosts before 1st Ootober 1937 the sus- 
pension will not take effeot. If he does 
not so pay in the money by that date, the 
suspension will take effeot on 1st Ootober 
and continue for three months or, if the 
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money is paid before the expiry of three 
months, until the money is paid in. 

S.C./r.K. Order accordingly. 
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Jai Lal and Bhide, JJ. 
Emperor. 


y. 

Jagiri Lal Accused — Respondent. 

Criminal Appeals Nos. 212 and 213 of 
1937, Deoided on 20fch July 1937, from 
order of Sees. Judge, Lyallpur, D/- 11th 
November 1936. 

(a) Telegraph. Act (1885), S 27— Applicabi- 

my For offence under S. 27, there muil be 

transmission of message without recovering 

charge therefor, required to be recovered 

before- hand— Defrauding should be result of 

* u transmission — No offence under S. 27 

when charge is not required to be recovered 

before hand but it is to be recovered in terms 

of monthly bills submitted to telephone 
owners. 


Seotion 27 la lotended only to apply to those 
oases in which the charge presorlbed Id recoverable 
boforo transmission of the message. The sootlon 
contemplates that the defrauding should be the 
it-bult of the transmission of the mostago without 
recovering tho prescribed charge, [L 1 251 0 2; 

P 252 0 1] 

Whore tho oharges for tho messages are not 
payable bofore the transmission of the messages 
according to the rules but it is to bo recovered 

lc,le P hon ? owner H by submitting monthly 
bills to them for the oalla made by them aud the 
lead operator of the telephone exchange transmits 

nwn/r iV m T aRe OD behaH of the telephone 
r wU 5 0U ‘ reoove ring the oharge for the mes- 
go beforehand, tho head operator cannot be said 
to bavo committed an offenoo under B. 27 of the 

fM Is . , [P 251 C 2] 

• hn . M “k P ; r V alI ° n °J ~ Statute 

should bo interpreted according to plain 

meaning of words and sentences. 

cooked th “ 8 th ° W °' da “"'““J 

Mohammad Munir — for the Crown. 

A. G. Maurioe for Respondent. 
BhldeJ — ThisjudgmBnt will dispose 

Appea,s Noa - 213 and 213 of 

8 27 T h i ° h a u iae . out ot two oaaas ™der 

T . 1 g . r “? h Aot - a 8 ainat “>e respon. 
Badtinn ft81tl • , Tl> rea oharges under this 
Tk tr ® d together in eaoh of these 

tha tri Jp 6 re , Bp0Dd8Dt was oonvioted by 
hnt Vh« Court on moat of these counts, 
but the learned Sessions Judge having 

aoqmtted him, the Looal Government has 

tant question which arises for decision in 
these appeals is whether the ohargeB 


against the respondent fall properly under 

8. 27, Telegraph Aot. The section runs as 
follows : 

If any telegraph offioer transmits by telegraph 
any message cn whioh the oharge prescribed by 
the Government, or by a person licensed under 
this Act, as the case may be, has not been paid, 
intending thereby to defraud the Government or 
that person, he shall be punished with imprison- 
ment I or a term which may extend to three years, 
or with flue, or with both. 

The respondent Jagiri Lal was the Head 
Operator at tho telephone exohange at 
Gojra in the Lyallpur distriob and the 
allegation against him was that he trans- 
mitte doerbain messages on behalf of a 
telephone. owner at Gojra, with tho inten- 
tion of defrauding Government. The 
oharges for these messages were admit- 
tedly nob payable before the transmission 
of the messages acoording to the Rules, but 
it was the duty of the respondent to pre- 
pare oertain memoranda and register the 
particulars of the calls, so as to furnish 
the basis for the monthly bills to be sub- 
mitted to the caller for payment. The 
proseoufcion ease was that the respondent 
had either omitted to prepare these memo- 
randa or had prepared false ones in order 
to defraud Government. Assuming for the 
moment that he did so, tho question for 
consideration is whether the oharge would 
fall under 8. 27, Telegraph Aot. The 
learned Sessions Judge has held that it 
would, though he has found in favour of 
the respondent on facts. But after care- 
fully considering the wording of the 
seotion, it seems to me that the oharge 
cannot properly be held to fall within its 
soope. The essence of the offence, aooord- 
ing to the plain wording of the seotion 
would appear to be the transmission of a 
message on whioh the oharge prescribed 
by the Government has not been paid’, 
and the intention must be 'thereby to 
defraud the Government'. In the present! 
instance, the oharge prescribed by the 
Government was nob payable in advance 
as stated above and consequently there 
was nothing wrong in the mere transmis-l 
Bion of a message without payment of the 
oharge. It follows therefore that the res. 
pondent oould not intend to defraud the 
Government by the mere transmission of 
the message without payment. The seotion 
on the other hand, seems to me to con- 
template that the defrauding should be 
toe result of the transmission of the mes- 
sage without recovering the presoribed 
oharge. The word ‘thereby’ and the oon- 
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text in whioh it ooours in the section is 
noteworthy In this oonnexion. 

The learned counsel /or the Crown con- 
tended that the seotion is applicable as 
the message was one whioh was trans- 
mitted without recovering any charges, 
and the respondent either omitted to 
record the neoessary particulars with res- 
pect to the cal), or recorded false parti- 
culars. But if this be so, the offence 
would seem to consist in the omission to 
record the entries required by the rules 
and not in the transmission of the message 
without recovering the prescribed oharge. 
The seotion however says nothing about 
omission to record the particulars regard, 
ing the call. The fact appears to me to be 
that the section was intended only to 
apply to those cases in which the oharge 
prescribed was recoverable before trans- 
mission of the message and the situation 
whioh has arisen in the present oase was 
nob contemplated by the framers of the 
seotion. The marginal note of the section 
also would seem to support this view. 
The construction sought to be plaoed 
on the seotion by the learned counsel 
for the Crown appears to me to be a 
forced one The first and foremost canon 
of interpretation is that a statute should 
be construed according to the plain mean- 
ing of the words and sentences contained 
(therein and applying this test, I feel no 
hesitation in holding that the obargea 
against the respondent do not fall pro- 
perly within the purview of S. 27 of the 
Telegraph Aot. The acts alleged, might 
constitute offences under the Indian Penal 
Code, but the respondent was not oharged 
with any other offence and it is therefore 
not necessary to oonsider that aspeot of 
the question for the purpose of the present 
appeals. 

On the above finding, it is unnecessary to 
discuss the findings of facts of the learned 
Sessions Judge. I would accordingly dis- 
miss these appeals. 

Jai Lai J. — I agree. 

a.l./r.k. Appeals dismissed. 
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Abdul Rashid J. 

Singha Khobi — Gonvict — Appellant. 

y. 

Emperor , 

Criminal Appeal No. 809 of 1937, De- 
cided on 8th November 1937, from order 
of 8peoial Magistrate, Punjab and Delhi 
at Lahore, D/. 20th January 1937. 


(a) Penal Code (1860), S. 457— Mere reco- 
very of complainant’s shirt from accused 
person is not sufficient for conviction under 
S. 457. 

The recovery of a shirt alleged to belong to th* 
complainant from the person of aooused oharged 
under S. 457 is not alone sufficient for his oonvic- 
tion under that eeotlon. [P 262 0 2] 

(b) Criminal Trial — Confession retracted — 
Evidentiary value. 

A retraoted confession may be valuable evi- 
dence against the aocused making the confession, 
but it is of very little value against a co-aooused. 

[P 262 0 2 ; P 253 0 1], 

S. N. Bali for Advooate-General — 

for the Crown, 

Judgment.— On 23rd January 1936 a 
burglary took place in the quarters of 
Rishi Raj Sarup and Charanji Lai, railway 
clerks, at Panipat. Some shirts, ooats 
and other olothing belonging to the two 
complainants were carried away by the 
oulprits. Four persons, namely Mubarak 
Ali, Singha, Lajja and Atu, were plaoed on 
their trial for this burglary under S. 457, 
Penal Code. Atu was aoquitted by the 
trial Court. Mubarak Ali and 8ingha 
were convioted under S. 457, Penal Code, 
and sentenced to five years’ and nine 
months’ rigorous imprisonment respec- 
tively. Lajja was awarded a sentence of 
six months’ rigorous imprisonment under 
S. 411. The three convicts have preferred 
separate appeals to this Court from jail 
whioh can be conveniently disposed of by 
one judgment. 

Singha, appellant, made a confession on 
7th April 1936, and this was duly reoorded 
by a Magistrate uuder S. 164, Criminal 
P. C. One shirt (Ex. P-3) belonging to on© 
of the complainants was recovered from 
the house of Singha on 3rd April 1936. This 
evidence in my opinion establishes the 
guilt of Singha, appellant, beyond all 
reasonable doubt, and I therefore dismiss 
his appeal. The only evidence against 
Mubarak Ali, appellant, is that a shirt 
alleged to belong to one of the complain- 
ants was recovered from his person on. 
11th February 1936. This shirt has been 
identified by one of the complainants as 
his property. According to the confession 
of SiDgha, only one quilt, one durrie a^d 
one mattress were taken away by Mubarak 
Ali out of the artioles stolen at Panipat. 
The stolen shirt did not fall to Mubarak 
Ali’s share. Moreover, the recovery of a 
shirt from the person of Mubarak Ali in 
my opinion is not sufficient for his oon- 
viotion under S. 467, Penal Code. A 
retraoted oonfession may be valuable evi- 
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denoe against the accused making the 
confession but it is of very little value 
against a oo-aooused. In these oiroum- 
stances I am not satisfied that Mubarak 
AH participated in the burglary in ques- 
tion. Accordingly I accept the appeal of 
Mubarak Ali, and acquit him. 

Three artioles, namely a ooat, a durrie 
and a quilt belonging to the complainants 
were recovered from the house of Lajja on 
12th February 19 *6, that is, about three 
weeks after the commission of the burg, 
lary. This evidence in my opinion is 
sufficient for the conviction of Lajja, appel- 
lant, under S. 411, Penal Code. I there- 
fore dismiss his appeal. 

V.B.B./r.K. Order accordingly. 
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Dalip Singh and Skemp JJ. 

D. C. O. A. Punjab Limited — 

Defendant — Appellant, 
v. 

Bharat Krishna Trading Company 
Limited, Plaintiff — Respondent. 

First Appeal No. 19 of 1936, Decided 
on 7th May 1937, from decree of 8eoior 
Sub. Judge, Montgomery, D /. 23rd Decem- 
ber 1935. 

Contract Pucca Arhtia it so-called agent 
•cling as principal — S. 230. Contract Act. 
does not apply to Pucca Arhtia. 

Ordinarily the words "Paooa Arhtia” oonvey 
that the so oalled agent is acting as a prlnoipal 
on behalf of the person with whom he buys or 
Bolls the commodities in question. There oan 
therefore be no question of the application of 
8 . 290 in his oase. [p 254 0 1] 

Aohhru Ram and Indar Deva — 

for Appellant. 

Bhamair Chand and Arjan Das — 

for Respondent. 

Dalip Singh J. — The plaintiff, the 
Bharat Krishna Trading Co. Ltd. Okara, 
«ued the two defendants, the B. C. G. A. 
Punjab, Ltd. Khanewal, and the Seeds 
Department B. 0. G. A. Punjab. Ltd. 
Khanewal, for recovery of Rs. 51,474. 3 0 

on the basis of a bahi aooount. The plaint 
is reproduced in extenso in the judgment 
of the trial Court printed in Vol. Ill of 
the printed paper-book at p. 65; so also 
is reproduced the entire written statement 

of the defendant-respondent. B. C. G. A. 

Punjab, Ltd. Khanewal. The defence of 


the other defendant was naturally the 
same, as it was alleged by the plaintiff 
that the one was merely a branch of the 
other though an alternative plea was 
taken that in any case defendant 1 was a 
partner with defendant 2. The plaintiff 
in brief alleged that he had entered into 
oertain transactions of forward contracts 
of wheat and gram on behalf of the Seeds 
Department, Okara, whioh was again, 
aooording to the plaintiff, only a branch 
of defendant 1, the alternative plea again 
being taken that defendants 1 and 2 were, 
at any rate, admitted partners of the 
Seeds Department, Okara firm The plain- 
tiff alleged that owing to these transac- 
tions, after aooounts had been gone into, 
a loss occurred by reason of the rates 
falling below the contraot rate and in 
accordance with term 5 of his agreement 
with the Seeds Department, Okara, printed 
in Vol III, p. 108, he called upon the 
defendants to make good the loss to the 
extent warranted by clause 5 of the said 
agreement that the defendants refused to 
make the deposit demanded by him and 
that therefore he settled the forward 
contracts, as he was entitled to do under 
clause 5 of the agreement, with the result 
that there was a loss of H s . 47,325 8 0 
principal, in addition to whioh the plain- 
tiff olaimed Rs. 4148-14.0 as interest 
due : thus making up the total claim of 
Rs. 51,474.3 0. 

The defendants in reply raised all kinds 
of pleadings whioh do not now concern 
us . and the trial Court framed issues 
whioh are printed in Vol. I, pp. 24 and 27, 
of the printed paper book, and also in the 
judgment at p. 74. Most of the relevant 
issues framed were decided in favour of 
the plaintiff and finally the Court passed 
a decree for Rs. 45.129 1.9 with pro- 
portionate costs. The reason for the 
difference between the sum allowed and 
the sum olaimed was that the Court held 
that the plaintiff was not entitled to settle 
accounts on 1400 bags of gram Maghar, 
200 bags of wheat Pbagan and 800 bags 
of gram Maghar. This amounted to a 
total of Rs. 2676-10-3, and, along with an 
arbitration fee of Rs. 20, whioh was also 
disallowed, made the difference between 
the two sums, adding the item of ioterest 
on damages whioh the Court disallowed. 
Both sides have appealed, the defendant 
claiming that nothing was due to the 
plaintiff at all and the plaintiff claiming 
that the sums disallowed by the Court 
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had been wrongly disallowed. I shall deal 
first! with the main appeal, namely that 
of the defendant. The learned counsel 
contended, firstly, that the plaintiff was 
not competent to sue inasmuoh as he was 
only an agent and the names of the prin- 
cipals had been disolosed to the parties 
concerned. I do not oonsider that there 
is any force in this contention at all. It 
was clearly found by the Court, and it 
was not contested before us, that the 
plaintiff acted as a Paooa Arhtia. Now, 
ordinarily speaking, the words "Paooa 
Arhtia" convey that the so-called agent is 
aoting as a principal on behalf of the 
person with whom he buys or sells the 
commodities in question. There can there- 
fore be no question of the application of 
S. 230, Contract Aot. What the learned 
oounsel for the appellant endeavoured to 
argue was that the term "Paooa Arhtia,” 
which ocours in the agreement printed in 
Vol. Ill at p. 108, meant something dif- 
ferent from the ordinary connotation of 
the term beoause he contended that the 
term was not a term with a fixed meaning 
but varied aooording to the different mar- 
kets where the term might be employed. 

This may be so, but no such plea was 
taken by the defendants; on the contrary, 
they pleaded that the plaintiff was not a 
"Paooa Arhtia" at all and when faoed 
with the express agreement, they relied on 
the fact that Kuljas Rai had nob been 
competent to execute any such agreement, 
or had nob, as a i matter of fact, exeouted 
it. Ib was held by the Court and the 
matter has not been contended before us 
that Kuljas Rai did execute the agreement 
in question and therefore the point now 
sought to be raised by the learned ooun- 
sel for the appellant does not really arise. 

I would therefore repel the first contention. 

(After disoussing evidenoe on other points 
raised, their Lordships continued.) The 
result is that the appeal of the defendant- 
appellant fails and is dismissed with costs. 

Turning now to the plaintiff’s oross-appeal 
I have already dealt with the item of 
Rs. 2676. 10-3 whioh must be allowed. 

The learned counsel for the appellant has 
nob pressed the item of Bs. 20 (arbitration 
fee) or the item for interest upon damages; 
nor has he pressed the claim to interest up 
to date of suib or to future interest. This 
sum should therefore be added to the sum 
allowed by the trial Oourb with propor- 
tionate costs to the plaintiff.appellant 
throughout. The plaintiff’s oross-appeal is 
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therefore aooepted with costs proportionate 
to the amount allowed. 

Skemp J. — I agree. 

B.D./r.k. Order accordingly. 
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Mohammad Din and others — 

Defendants — Appellants, 
v. 

Mohammad Din and others, Plaintiffs 
and others • Defendants — 

Respondents. 

Seoond Appeal No. 242 of 1937, Decid- 
ed on 14th June 1937, from deoree of 

Vno^ Jud69 ‘ SiaIkot ’ D /- 29th Oobober 
1936. 

Limit« l| ° n Act (1908), Art. 120 — Applica- 
bility— Representative suit by certain Maho- 
medans for declaring certain land a. grave- 
yard and for injunction directing defendants 
to remove buildings erected thereon— Suit ia 
governed by Art. 120. 

Where certain Mahomedan residents bring a 
suit on behalf of all the Mahomedan residents 
for a declaration that certain property la a grave* 
yard and for an injunction direoting oerfcaln 
Mahomedans to remove the buildings erected by 
them on portions thereof the suit is governed by 
Art. 120, as the aots of the defendants amount to 
ouster of the plaintiffs from the use of the oom- 
mon land whioh was reserved for specific purpose, 
i e. for grave-yard : A I R 1993 Lah 705 , Bel. on. 
a , a CP 261 0 2; P 255 0 1] 

ahabir Ahmad for Appellants . 

Mohammad Amin — for Respondents . 

Judgment. This seoond appeal arises 
out of a suit by certain Mahomedan resi- 
dents of Sialkot City suing on behalf of alL 
the Mahomedan residents of Mohalla! 
Sharianwala for a declaration 6hat certain! 
property is a graveyard and for an injuno- 
tion direoting the defendants to remove 
the buildings erected by them on portions 
thereof. The suit has been decreed by 
the Courts below and defendants have 
appealed. Four points were raised by the 
learned oounsel for the appellants, viz, (i) 
that the suit was barred by time under 
Art. 32, Limitation Aot, (ii) that ib was 
barred by the rale of res judicata, (iii) 
that the decree for possession was not 
justified, and (iv) that costs should not be 
allowed. 

As regards the first point, the learned 
oounsel relied mainly on A I R 1929 Lah 
186. 1 But this ruling was considered in 

Nand Ram v. Jai Chand. A I R 1929 Lah 186 
=112 I 0 844. 
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the Full Beuoh ruliDg reported as 14 Lah 
,267* and in view of the remarks at 
p. 280 of that ruliDg, I think the present 
suit was rightly held to be governed by 
Art. 120, Lim. Aot. It was found by the 
Courts below that buildings were con- 
structed within four or five years and this 
finding of fact must be aocepted as final. 
The suit was therefore within time. There 
is no force in the next contention. The 
previous suits were not of a representative 
character and Expln. 6 to S. 11, Civil 
P. C., is dearly inapplicable. The deoree 
for possession seems to be wrong, the suit 
being for a declaration and injunction. 
This was oonoeded by the learned oounsel 
for the respondents. 

As the defendants have succeeded to the 
above extent, and in view of all the cir- 
cumstances, I think that parties should 
bear their costs in this Court. I aooept 
the appeal to the extent of setting aside 
the deoree for possession and granting 
plaintiffs the declaration and injunction as 
prayed for. Defendants must remove the 
buildings within three months of this 
date, otherwise plaintiffs oan take out exe- 
cution for removal thereof. Parties to 
bear their costs in this Court. 

K.B./r.k . App eal allowed. 

2. Maetan 8lngh v. Santa BinghTATR 1993 Lah 
705=146 I 0 669=14 Lah 267=94 P L R 
618 (P B). n 
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Dalip Singh and Skemp Jj. 

Madan Lal — Plaintiff — Appellant. 

^ v. 

Ganga Btahan and others — 

Defendants — Bespondents. 
First Appeal No. 319 of 1936, Decided 
on 13th July 1937, from decree of Senior 

tooc D<3fie ’ Gurda8 P Qr » D/. 31st July 

1936. 

(a) Power of Attorney - Construction — 

— “ tt .° r " ey be#tri «‘ , y construed 

® rd ' ®*c. used in such power musk be 

V eju,dem "i“> «.l of 

"CouTi '° on P'oo'oJi"*- in 

“ D , OCUn, ' n * »»• con- 

P ow ®r to pre.ent docu- 
Th. ![* S ub R e*i«tr.r o, Regi.t,« r . 

SSI*; 

|“« • wllh of the document? A Bu“ 

W I ° r a Reg,Btrar ,B n °t ft Court and there- 

MooAdin« I ?n I L t * mpower,D 8 ft person to carry on 
proceedings in a Court, eto., oannot bo oonstrued 
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as conferring power on Buoh person to present the 
document before a Bub-Registrar or a Registrar. 

„ x CP 257 0 1} 

(b) Registration Act (1908), Ss. 34 and 
75 (2) - Presentation under S. 75 (2) does not 
take the place of presentation under S. 34 as 
procedure followed under each is different 
(Obiter). 

A presentation of documents under 8. 75 (2), 
does not take the place of a presentation under 
B. 34. The procedure to be followed after preaen- 
tation under S. 75 (2) is different from the pro- 
cedure to be followed after a presentation under 
8. 34 and this might make a vital difference in a 
particular case : A I R 1922 P C 279, Disting. 

. [P 268 0 1] 

(c) Registration — Wrong entry — Document 
intended and ordered to be registered as 
partnership deed entered by mistake in 
wrong register- Document is validly regis- 
tered as partnership deed. 

The mere faot that a document, whioh wag 
intended to be registered as an alienation, is by 
mistake entered in some wrong book, does not 
mako the registration invalid for the purpose of 
an alienation; so similarly where a document is 
Intended to be registered as a partnership deed 
under the order of the Registrar but is by mis- 
take entered in the book pertaining to alienations, 
the document Is not validly registered as an alie- 
nation but is only validly registered as a partner*, 
ship deed. [p 268 0 i) 

(d) Mortgage — Equitable — Suit on — Plead- 
ings must be strictly construed — Document* 
of title of moveables such as machinery can- 
not be construed as those of immovables 
only because in interval machinery had 
become immovable property by fixation. 

In a suit on equitable mortgage, the pleadings 
must be fairly striotly construed as it is easy to 
assert an equitable mortgage where none exists 
merely because some title deed or other has passed 
to the party assorting the equitable mortgage. The 
document of title of moveables suoh as maohlnery 
oannot be construed as doouments of title of im- 
movable property because in the interval the 
moveable maohlnery had by fixation to the earth 
become immovable property. It is a well-known 
principle that the soope of an equitable mortgage 
does not extend beyond the soope of the title 
dee f 8 * 0 t , [P 268 0 2 ; P 269 0 1] 

J. G. Sethi and M. L. Sethi — 

for Appellant . 

M. 0. Mahajan and Shamsher Bahadur 

for Respondents. 

Dalip Singh J.— The plaintiff in this 
oase sued for absolution of partnership 
recovery of Be. 25,000 or as muoh amount 
as might be found due to the plaintiff 
from the defendants, after rendition of 
accounts, on the security of oertain pro 
perty mentioned in the plaint printed at 

k wu PftP ? , b °° k * The Plaintiff 

alleged that there had been first a partner- 
ship between the defendants and himself 
a Pa^ership deed dated 14th Juno 

u* *3 ° D 3rd JaDuar y 1934 this partner- 
ship deed was cancelled and aooounts being 
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taken, a sum of Rs. 25,000 was found due 
to the plaintiff from the defendants. 
Separate promissory notes on various dates 
given in the plaint had been given by the 
defendants with respeot to this amount of 
Rs 25,000. On 9th January 1934 an 
equitable mortgage by deposit of title deeds 
was made with respeot to the machinery 
employed in the business. A writing was 
also seoured giving a list of the documents 
of title so deposited on 11th January 1934. 
In order to oarry on the partnership busi- 
ness in the future, a new deed of partner- 
ship was drawn up on 9th January 1934. 
In fcbiis new partnership deed, there was a 
olause charging a sum of Rs. 20,000 on the 
land, building, machinery and goods of the 
factory. The shareB were also fixed in the 
partnership deed ; the plaintiff had a six 
anna share and the defendants a ten 
anna share. This partnership continued 
from 9th January 1934 to 8th August 
1934. The defendants had since become 
insolvents and henoe the suit for dissolu- 
tion of partnership, rendition of accounts 
and for a declaration as to seourity. 

The defendants denied the equitable 
mortgage : they denied the legal mortgage, 
.pleaded ignorance of the partnership deed 
of 9th January 1934 because according to 
-them the deed was not registered, and 
generally contested the plaintiff’s suit 
except as to dissolution of partnership. 
The defendants having beendeolared insol- 
vents, the Official Receiver was made a 
.party. A decree for dissolution of partner- 
ship and rendition of aooounts was grant. 

• ed without objection and the question of 
the seourity and the amount due on this 
item of Rs. 20,000 and for what period 
the accounts were to be taken was left 

• open for the final decree. The Court then 
proceeded, having drawn up issues on the 
pleadings, to find that the plaintiff had 
not suooeeded in proving any equitable 
mortgage by deposit of title deeds on 9th 
January 1934 because the letter of 11th 
January 1934 embodied the transaction 
and being a document in writing not regis- 
tered, no equitable mortgage or any bind 
of mortgage waB effected. As regards the 
legal mortgage, it held that the dooument 
in question had not been properly regis- 
tered and was not properly stamped and 
therefore no legal mortgage was effected 
on the houses and buildings, these being 
immovable property. On the question of 
machinery, it pointed out that there was 
,no evidence to determine whether the 


machinery was fixed to the earth or nob 
but presumably it was so fixed and that at 
any rate as land and buildings were 
included in the property sought to be 
mortgaged, the deed needed registration 
and hence there was no legal mortgage on 
any of the three kinds of property mort- 
gaged. On the question of aooounts, etc., 
it gave no deoree on aooount of the part- 
nership, old or new, but it held that the 
plaintiff was entitled to a simple money 
deoree for Rs. 20,000 whioh had been 
acknowledged in the partnership deed and 
for whioh promissory notes had been exe- 
outed by the defendants. It pointed out 
that though no claim had been based on 
these pronotes, yet the promissory notes 
were separately mentioned in the plaint 
and henoe it gave a deoree in equity for 
the total amount of the promissory notes. 
Interest was disallowed as not claimed and 
henoe the plaintiff got a simple money 
deoree for Rs. 20,000 with proportionate 
costs against defendants 1 and 2. 

The plaintiff has oome in appeal and 
his learned counsel urges : (I) that there 
was a legal mortgage and that the trial 
Court was wrong in holding that the doou- 
ment was nob properly registered ; (2) that 
there was an equitable mortgage, that the 
trial Court had rightly held that the 
documents were documents of title and 
had wrongly held that the writing of 11th 
January was a repository of the transac- 
tion and henoe there was an equitable 
mortgage of the machinery. In urging 
this plea, he seemed to contend that the 
machinery was immovable property but 
really in subsequent arguments he took an 
alternative position, namely that if the 
machinery was immovable property, then 
an equitable mortgage was created on 
9th, 10th and 11th January, and if the 
machinery was moveable property, then 
the legal mortgage of that machinery was 
valid to that extent without registration. 
No other points were really urged in the 
appeal. As regards the question of the 
legal mortgage, the defence of the learned 
counsel for the respondents was that the 
mortgage deed had never been properly 
presented for registration and therefore 
any registration effeoted was invalid ; 
secondly that the registration was only as 
a partnership deed and not as a mortgage 
deed and its mere entry in the book for 
mortgages did nob make the registration 
valid as a registration of a mortgage deed. 
On the question of equitable mortgage it 
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was contended that the plaintiff pleaded 
<an equitable mortgage on 9th January 
“but no equitable mortgage on that date 
was proved at all. As regards the equit- 
able mortgage created by deposit of docu- 
ments on 9th, 10th and 11th it was 
contended : (1) that the letter of' 11th of 
January was a repository of the transac- 
tion and therefore needed registration ; 
(2) that there was as a matter of fact no 
intent to oreate an equitable mortgage at 
all and the evidence was reconcilable with 
the deposit of documents on account of 
the legal mortgage created on 9th January 
1934 ; (3) that the documents in question 
were not documents of title at all ; and (4) 
that there oould be no equitable mortgage 
of moveable property to whioh the docu- 
ments referred. I shall now take up 
these points separately : The facts so far 
as the legal mortgage is concerned are as 
follows : 

One Mohammad Ismail, who had a 
power of attorney on behalf of the plain- 
tiff to present documents in Court, etc. 
but who was not specifically authorized to 
present documents to the Sub-Registrar or 
the Registrar under S. 33 and whose 
power of attorney does not appear to have 
been exeouted before a Sub. Registrar or 
Registrar, though it appears to have been 
authenticated by the Sub- Registrar, pre- 
sented the mortgage deed in question 
before the Sub. Registrar. The Sub-Regis, 
trar in the absence of the defendants after 
notice held that the defendants were deny- 
ing execution by implication and therefore 
refused registration. An appeal was made 
to the Registrar and he held that Moham- 
mad Ismail who had presented the appeal 
and the document was empowered to pre- 
sent documents for registration beoause of 
the word etc." in the power of attorney. 

I do not consider that this conclusion was 
oorreot. The Registration Act being a 
technical measure must be strictly complied 
jwith and it is well settled law that a power 
(of attorney must be striotly oonstrued and 
limited to the exact words contained 
therein. The word “etc.” must therefore 
be construed as ejusdem generis with the 
rest of the document A Sub- Registrar or 
a Registrar is not a Court and therefore a 
document empowering Mohammad Ismail 
to carry on proceedings in a Court etc., 
oannot be oonstrued as conferring power 
on Mohammad Ismail to present the docu- 
ment before a Sub- Registrar or a Regis- 

* i os??!!!* 1 hav0 no Station in 
1088 L/88 A 34 


holding that the first presentation by 
Mohammad Ismail of the document was 
not valid and the appeal filed before the 
Registrar was also not a validly filed 
appeal. The Registrar therefore had, 
strictly speaking, no jurisdiction to decide 
on the question as there was no proper 
appeal before him. The Registrar how- 
ever proceeded to hold that the dooument 
was not properly stamped as a mortgage 
deed but that the dooument represented 
one transaction with two aspeots, namely, 
(l) as a partnership deed pure and simple 
and (2) as containing a olause whereby a 
charge was oreated on immovable pro- 
perty. He held therefore that the doou- 
ment had to be registered beoause it oould 
be registered validly as a partnership 
deed without being registered as a mort- 
gage deed. The question of stamp there- 
fore on the deed in question did not arise 
for the purpose of registration. It was 
a matter for impounding the dooument 
and levying a penalty, whioh matter he 
proposed to deal with subsequently. In 
the meantime he ordered registration of 
the document by the Sub. Registrar hold- 
ing that execution by the defendants was 
proved. He seems to have taken no steps 
about impounding the dooument. The 
dooument was re-presented under the pro- 
visions of 8. 75 (2) to the Sub- Registrar 
by the plaintiff himself and the Sub- Regis- 
trar ordered its registration according to the 
order of the Registrar. By some mistake 
in the procedure, the dooument instead of 
being entered in the book for registration 
of partnership deeds was entered in the 
book reserved for mortgages, etc. It has 
been contended by the learned counsel for 
the appellant that the preaentation by 
the plaintiff himself to the Sub- Registrar 
validated the registration and that the 
Registrar had no power, having ordered 
the dooument to be registered, to deter- 
mine whether the dooument was a mort- 
gage or not and the question of the lack 
of stamp on the dooument only meant the 
paying of a penalty now, because the 
dooument had been validly registered 
though improperly stamped. 

The learned counsel relied on 44 All 
514 1 and 36 P L R 37l 2 at p. 376. Th 0 

All 614 (P 0). 1 A 376=44 

2. Barkhurdar Shah v. Mt. Sat Bharat a t o 
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second ruling need not concern us. It is 
a ruling baaed on particular facts and any 
extension of the principles, if any, laid 
down in it, as sought by the learned 
counsel for the appellant, is not possible 
in view of the Privy Counoil rulings 
reported in 23 All 233 3 at p. 241 and 37 
All 49 4 ab p. 54. So far as 44 All 514 1 is 
concerned, it has no bearing on the pre- 
sent case. All that it lays down is that 
the presentation under S. 75 (2), if valid, 
makes it obligatory on the Sub. Registrar 
to register but that if the first presenta- 
tion under S. 34 is valid, the Sub-Regis- 
trar may register without a presentation 
under S. 75 (2). This is obviously a 
totally different point from the present 
one. In the present case what is really 
sought is that the presentation under 
8. 75 (2) should take the place of a pre- 
sentation under 8. 34, Registration Aot. 
The matter is not free from difficulty, but 
as at present advised, I would be inclined 
to hold that a presentation under S. 75 (2) 
does not take the place of a presentation 
under 8, 34. The procedure to be fol- 
lowed after a presentation under S. 75 (2) 
is different from the procedure to be fol- 
lowed after a presentation under 8. 34 
and this might make a vital difference in 
a particular case, but I express no final 
opinion on this point. Secondly, even if 
I am wrong in this, I am definitely of opi- 
nion that the Registrar having ordered 
registration of the dooument exclusively as 
a partnership deed and not as a mortgage 
deed, the deed could not beoome mortgage 
deed merely because by some mistake the 
entry of the registration was made in the 
wrong book. It is not clear how this 
entry oame to be made, but it seems to me 
dear that if, as held by their Lordships 
of the Privy Council, the mere fact that a 
dooument, whioh was intended to be regis- 
tered as an alienation, was by mistake 
entered in some wrong book, does not 
make the registration invalid for the pur- 
pose of an alienation; so, similarly, where a 
dooument was intended to be registered as 
a pa rtnership deed under the order of the 
Registrar but was by mistake entered in 
the book pertaining to alienations, the 
dooument is not validly registered as an 
alienation but is only validly registered as 

8. Mt. Mujibannlsa v. Abdul Rahim, (1901) 
28 All 288=28 I A 15=7 8ar 829 (P 0). 

4. Jamba Prasad v. Muhammad Nawab Aftab 
All Ehao, AIR 1914 P 0 16=28 I 0 422 
=42 I A 22=87 All 49 (P 0). 
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a partnership deed. Therefore the doou- 
ment not being registered as a mortgage 
deed was not validly registered as such 
and no legal mortgage of immovable pro- 
perty was thereby created. Hence it fol- 
lows that there was no legal mortgage of 
the land and the buildings. 

As regards the maohinery however, 
there is no evidence on the point one way 
or the other and I do not think there is 
any presumption that the maohinery was 
either immovable or moveable property. 
It would all depend on the faots and cir- 
cumstances of each case and the result 
might be different with reference to par- 
ticular pieces of maohinery. The legal 
mortgage was therefore good so far as 
there was any moveable maohinery at all. 

I am unwilling to draw any presumption 
in favour of the plaintiff on this point 
beoause his own plea of the equitable 
mortgage of the maohinery would rather 
tend to show that there was no moveable 
maohinery at all and that the maohinery 
was a fixture in the land and therefore 
should be treated as immovable property, 
but in the absence of evidence on the 
point, I am not prepared to give a final* 
decision other than to hold as stated 
before that the legal mortgage was good 
qua any maohinery that was moveable 
property if any such existed. 

I now pass to the question of the equi- 
table mortgage. The various documents 
of title are Exs. P. 1 to P. 21-A, printed 
on pages 71 to 114 of the printed paper 
book. It is unnecessary to give a detailed 
analysis of eaoh of them. It appears to 
me that essentially these are documents 
relating to pieoes of maohinery. I do not 
see that documents of title of moveables 
suoh as maohinery oan be construed as 
doouments of title of immovable property 
beoause in the interval the moveable 
maohinery had by fixation to the earth 
beoome immovable property. It is a well 
known principle that the scope of an equi- 
table mortgage does not extend beyond the 
soope of the title deeds. It is not atallolear 
that the doouments of title referred to 
the entire maohinery whioh formed the 
maohinery as finally ereoted in the busi- 
ness. I am therefore unable to see how 
there oould be an equitable mortgage 
oreated by those doouments of title whioh 
referred to moveable property. I consider 
however that the writing of 11th January 
did not purport to be a repository of the 
transaction and did not therefore need/ 
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registration, differing in this from the 
trial Court. But here again I also consider 
that the plaintiff had definitely pleaded an 
equitable mortgage of 9th January. The 
evidence shows that documents of title 
were deposited on 9th, loth and 11th. 
It is not shown what documents were 
deposited on 9th at all. Therefore there 
was no equitable mortgage on 9th Janu- 
ary 1931 as pleaded by the plaintiff and 
in matters of this kind the pleadings 
must be fairly striotly oonstrued as it is 
easy to assert an equitable mortgage 
where none exists merely because some 
title deed or other has passed to the party 
asserting the equitable mortgage. On 
both these grounds, I would therefore hold 
that no equitablo mortgage of the maohi. 
nery is proved at all in this case. The 
result is that the plaintiff's appeal fails. 
In the peculiar oiroumstanoes however 
I would leave the parties to bear their 
own costs in this appeal. 

Skemp J. — I agree. 

S.C./r.K. Appeal fails. 
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Addison and Abdul Rashid JJ. 

Sonun Ham Mukhi Lai Chand and 
others — Plaintiffs — Appellants. 
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Defendants 


v. 

Sewa Ham and others — 

Respondents. 

First Appeal No. 79 of 1937, Deoided on 
2nd December 1937, from decree of Sub 
Judge, First Class, Dera Ghazi Khan, 
D/. 4th November 19o6. 

? « d .’ Indlv ! dual partner* cannot sue 

for their share of any separate part of part- 
nership assets. 

After dissolution, until the accounts of the 
partnership are completely settled, individual 

^t ®# r fif anD0 ‘ flU6 L f , 0r iheir Bhare of a °y separate 
If part ° erfl 1 J , P aBBO *0- Such suit will lie 

“fuf artn J r * h! *P has teen completely wound up 

Ala haS 1)6001116 aval,able t0 tb o partner- 
ship thereafter. [p Q 1} 

R. L. Anand I — for Appellants.' 
b. M. Datta — for Respondents. 

Addison J. The plaintiffs are the 
descendants of Lai Chand. They pleaded 
that ‘here was a firm whose partners were 
Lai Chand (a five annas share), Gonda 
iiam, the deceased father of Pari Ram 
minor, defendant 2 (a four annas share), 
Khan Ohand, the deceased uncle of Lekhu 
Ram, defendant 3 (a three and a half 
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annas share) and Ganga Ram, the deceased 
nephew of Tbaria Ram, defendant 4, (a 
three and a half annas share). It was 
stated that Gonda Ram, the father of Pari 
Ram, minor, usually worked at the shop 
and that he got from defendant 1, Sewa 
Ram, a registered mortgage deed, dated 
18th January 1924, for Rs. 2500 in his 
own favour, though the money was really 
advanoed by the firm. Gonda Ram died 
in 1927 and it is alleged that after his 
death the mortgagor, Sewa Ram. borrowed 
a further sum from the firm and exeouted 
a new mortgage deed, which is in suit, for 
Rs» .4500 on 13th November 1929 in 
favour of the firm whioh at that time was 
made up of the plaintiffs, Pari Ram, the 
minor son of Gonda Ram, Khan Chand 
and Ganga Ram. It was further stated 
that Ganga Ram, now deceased, who is 
represented by Tharia Ram, defendant 4, 
orally transferred the rights under this 
last mortgage deed, whioh inoluded the 
sum due on the first mortgage deed, in 
favour of the plaintiffs on 20th July 1932 
and had this transaction entered in the 
firm’s books. Accordingly the plaintiffs 
brought the present suit on the basis of 
the mortgage, claiming to be entitled to 
the whole mortgage money. 

The suit was resisted by the mortgagor 
and by the minor Pari Ram, defendant 2. 
The mortgagor pleaded that there was a 
oontraotual partnership, registration of 
whioh was neoessary, that he had no deal- 
ings with, and did not know of, such a 
firm as was set up in the plaint, that his 
dealings were with Gonda Ram alone in 
whose favour the first mortgage deed was 
exeouted and that the eeoond deed was 
secured from him by Lai Chand, a member 
of the plaintiff’s family, by undue infiuenoe 
and fraud. The minor Pari Ram, defen- 
dant 2, pleaded that the debt waB due to 
him alone, that he was not bound by the 
subsequent deed, and that Ganga Ham 
had no right to transfer his rights in 
favour of the plaintiffs. Ho pleaded that 
the partnership must be taken to have 
been dissolved by the death of his father. 
The trial Court held that there was a 
partnership and that the dealings were 
those of the partnership. It found that 
Ganga Ram made the transfer in favour 
of the plaintiffs but that he bad no right 
to do so without the consent of the minor 
Pari Ram, who stood in his father's shoes 
with respect to the partnership and whose 
grandfather was not consulted though he 
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was alive. With respect to Khan Chand’s 
share it held that the transfer of it was 
valid as Lekhu Ram, his nephew, defen- 
dant 3, did not objeot to it. It then went 
on to hold that the plaintiffs oould not 
sue for the entire mortgage money as the 
rights of Pari Ram minor oould not be 
transferred and that a suit for the plain- 
tiff’s share of the mortgage money would 
not lie. The suit was therefore dismissed 
and the plaintiffs have preferred this 
appeal. 

In our judgment this suit was properly 
dismissed. Under S. 263, Contraot Act, 
after dissolution of partnership the rights 
and obligations of the partners continue 
in all things necessary for winding up the 
business of the partnership. It is true 
that, seeing that Gonda Ram died in 1927, 
a suit for dissolution of partnership and 
settlement of accounts will not lie at the 
instanoe of any of the parties except Pari 
Ram minor, limitation for whom is pro- 
tected by his minority. Until the accounts 
of the partnership are completely settled, 
individual partners cannot sue for their 
share of any separate part of the partner- 
ship assets. It is alleged that this mort- 
gage is a part of those assets. As a suit 
for aooounts is still maintainable at the 
instance of Pari Ram, with whom no 
settlement has been made, the suit of any 
partner for his share of this mortgage 
oannot lie. It would have been different 
had the partnership been completely 
wound up and this asset had beoome avail- 
able to the partnership thereafter. In 
suoh oases it has been held that a suit 
will lie for its reoovery and that when 
recovered the money should be distributed 
according to the shares of the partners. 
This follows from S. 263, Oontraot Aot, 
which was in foroe at the time while 
S. 47 of the new Partnership Aot is more 
or less to the same effeot. For the reasons 
given above we dismiss this appeal but 
make no order as to costs of this Court. 

d.s./r.k. Appeal dismissed. 
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Young 0. J. and Abdul Rashid J. 

Uttam Singh Socket Singh 
Convict — Appellant. 

v. 

Emperor . 

Criminal Appeal No. 896 of 1937, Deci- 
ded on 10th Deoember 1937, from order 
of Seas. Judge, Amritsar, D/- 23-7-1937. 


Criminal Trial —Murder*— Enhancement of 
sentence — Power to enhance sentence should 
be sparingly exercised by High Court only 
when failure to do so would lead to serious 
miscarriage of justice. 

The power to enhance sentences should be spar- 
ingly exeroiBed by the High Court and sentences 
should be enhanoed only In oases where the fai- 
lure to enhanoe the sentenoe would lead to a 
serious miscarriage of justice. The mere fact that 
the High Court, had it been trying the case, might 
have imposed capital sentenoe is not a sufficient 
reason for enhancement. [P 262 C 1] 

J. G. Sethi — for Appellant . 

Diwan Ram Lai, Advocate. General — 
for the Grown. 

Young C. J. — Uttam Singh, Ghanaya 
Lai and his son Mulkh Raj have been 
convicted under S. 302, read with S. 149 
I. P. C., for the murder of Narain Singh. 
Uttam Singh has been sentenced to 
death, while a sentenoe of transporta- 
tion for life has been awarded to each of 
the other appellants. All the three oulprits 
have also been sentenced to ten years’ 
rigorous imprisonment under Ss. 307/149 
I. P. C., for the attempted murders of 
Jindar Singh and Indar Singh. The learned 
Sessions Judge has ordered that this sen. 
tenoe will oome into operation only if they 
are aoquitted of the charge of murder. 
Uttam Singh has preferred an appeal to 
this Court through Mr. Sethi. Ghanaya 
Lai and Mulkh Raj have filed a separate 
appeal through Dr. Nand Lai. Both these 
appeals can be conveniently disposed of 
by one judgment. 

Briefly stated, the oase for the prosecu- 
tion is, that there existed a dispute between 
Mangal Singh, the father of Narain Singh 
deceased, and Ghanaya Lai appellant over 
the possession of a house of which each 
olaimed to be the mortgagee with posses- 
sion. Shortly before sun set on 9th Febru- 
ary 1937, Jindar Singh (P. W. 5) one of 
the sons of Mangal Singh, was returning 
home from the fields and as he passed in 
front of the shop of Ghanaya Lai the 
appellants together with five others came 
out of the shop and attacked him. The 
assailants were armed with spears, takwas 
and dangs. Jindar Singh raised an outcry 
and his father Mangal Singh, his mother 
Mt. Kisso and his brother Indar Singh 
ran to his assistance. On seeing Indar 
Singh the assailants left Jindar Singh and 
assaulted Indar Singh. Narain Singh ran 
to the assistance of his brothers and he 
too was attacked and beaten till he drop- 
ped down having been pieroed through 
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the chest by Uttam Siogh with a spear. 
The whole occurrence was witnessed by 
Aohhar Singh (P. W. 7), Banta Singh 
(P. W. 8) and Ajaib Singh (P. W. 9). 

Mangal Singh the father of thedeoeased, 
at onoe proceeded to the polioe station 
which is situated at a distance of three 
miles from village Panjgarain. The first 
information report was lodged by him at 
7 P. M. The version of the inoident embo- 
died in the first information report tallies 
in all important particulars with the ver- 
sion put forward by the prosecution in 
Court. The names of all the witnesses 
have also been mentioned in this report. 
The Sub-Inspeotor at onoe proceeded to 
the plaoe of ooourrenoe in a motor lorry 
and the investigation started at about 
7-30 P. M., that is within two hours of 
the murder of Narain Singh. The state- 
ments of all the eye- witnesses were 
recorded immediately by the Sub-Inspeo- 
tor. 


The principal oritioism levelled againsf 
the eye. witnesses by the learned counsel 
for the appellants was that Banta Singh 
Ajaib Singh and Aohhar Singh were rela. 
ted to Mangal Singh, being his collaterals 
in the third degree, and that as there was 
enmity between Mangal Singh and his 
family on one side and Ghanaya Lai and 
hie eon on the other, the statements oi 
Banta Singh, Ajaib Singh and Aohhax 
Singh were not entitled to any weight. 
The murder took plaoe in broad daylight. 
The first information report was lodged at 
the earliest possible opportunity, and 
Banta Singh, Ajaib Singh and Aohhar 
Singh were mentioned therein as eye- 
witnesses. There was no personal enmity 
between Banta Singh, Ajaib Singh and 
Aohhar Singh and the appellants. The mere 
faot that they are related to Mangal Singh 
Is not sufficient, in our opinion, for dis- 
carding their testimony, particularly as 
their names were mentioned in the first 
information report and their statements 
were recorded by the 8ub.Inspeotor of 
Folios shortly after the ooourrenoe. Jindar 
Kingh and Indar Singh bore a large 
number of injuries on their persons and 
they were undoubtedly present on the 
soene of the ooourrenoe. It is unlikely that 
they would give up the real assailants and 

mu, 1 !!*? P, fc \ am . SlDgh ’ Gh *naya Lai and 
Mulkh Baj falsely. We are therefore of 

the opinion that it has been established 

beyond all reasonable doubt that Uttam 

oingh, Ghanaya Lai and Mulkh Baj killed 


Narain Singh and inflioted a number of 
injuries on Jindar Singh and Indar Singh. 

It was contended by Mr. Sethi on behalf 
of Uttam Singh that he oould not possibly 
join Ghanaya Lai in the commission of 
this orime as, aooording to the prosecution 
he had been oarrying on an illicit intrigue 
with the wife of Ghanaya Lai. The wife 
of Ghanaya Lai died about two years 
before the present ooourrenoe. Uttam 
Singh had some enmity against Mangal 
Singh. It is quite likely therefore that 
after the death of the wife of Ghanaya 
Lai, Uttam Singh and Ghanaya Lai com- 
promised their differences and were on 
friendly terms with each other. Moreover, 
there is no evidence on the record to prove 
that Ghanaya Lai knew that Uttam Singh 
had been oarrying on an illioit intrigue 
with his wife. The faot that both Ghanaya 
Lai and Uttam Singh were inimioal to 
Mangal Singh would naturally draw them 
together. We are therefore of the opinion 
that there is no foroe in the contention 
that Uttam 8ingh and Ghanaya Lai oould 
not possibly partioipate in the commission 
of murder together. It has not been 
established that 8 persons participated in 
the assault on Narain Singh, Indar Singh 
and Jindar Singh. The provisions of 
S. 149, I. P. 0. are therefore inapplicable 
to this case. This faot however does not 
make any material difference as the provi- 
sions of S. 34,1. P. G. are fully applioable. 
For the reasons given above, we dismiss 
the appeals of Uttam Singh, Ghanaya Lai 
and Mulkh Baj. We also oonfirm the sen- 
tence of death imposed on Uttam Singh. 

The learned Advooate-General has pre- 
sented a petition on behalf of the Looal 
Government praying that oapital sen- 
tences should be awarded to Ghanaya Lai 
and his son Mulkh Baj as they deliberately 
participated in the assault on Narain 
Singh whioh resulted in his death. Narain 
Singh had nine injuries on his person. All 
the injuries with the exception of injury 
No. 6 were of a minor character. Injury 
No. 5 resulted in his death and this 
aooording to the unanimous testimony of 
all the proseoution witnesses was inflioted 
on his person by Uttam Singh. In these 
oiroumstanoes, it cannot be said that the 
learned Sessions Judge was patently 
wrong in giving the lesser sentenoe to 
Ghanaya Lai and Mulkh Baj. Moreover, 
Mulkh Baj is 18 years of age and this fact 
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is a further justification for awarding him 
the leBser sentence permissible under 
jS 302, We are of the opinion that the 
'power to enhance sentences should be 
'sparingly exercised by this Court and 
■sentences should be enhanced only in 
oases where the failure to enhance the 
sentence would lead to a serious misoar- 
riage of justice. The mere faot that this 
Court had it been trying the case, might 
have imposed the oapital sentence, is not 
a sufficient reason for enhancement. We 
therefore dismiss the petition for the 
enhancement of the sentences awarded to 
Ghanaya Lai and Mulkh Raj. 

R.M./r.k, Order accordingly. 
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Young C. J. and Monroe J. 

Anant Ram Maya Ram 
Convict — Appellant. 

v. 

Emperor. 

Criminal Appeal No. 926 of 1Q37, De- 
cided on 8th November 1937, from order 
of Addl. Seas. Judge, Gujranwala, D/- 9th 
August ly37. 

Evidence Act (1872), S. 32 Dying declara- 
tion— Gunshots in all parts of body-Proba- 
bility is that victim would immediately 
become unconscious and would be incapable 
of making any declaration. 

The receipt of forty- two gunshot wounds in the 
liver, heart, stomach and lungs and profuse 
haemorrhage occasioned thereby, would oauee a 
great deal of shook and the probability Is that 
the victim becomes unoonsoioua within a few 
minutes inoapuble of making any dying declara- 
tion [P 263 G 2; P 263 0 1] 

B. R. Puri — for Appellant 

Nazir Hussain, Asst. Legal Remem. 
branoer — for the Crown. 

Young C. J. — Maya Ram, Anant Ram, 
Kirpa Ram and Jagan Nath were charged 
in the Court of the learned \dditional 
Sessions Judge of Gujranwala with the. 
murder of Kartar SiDgh. They were also 
charged under fls. 148 and 149, I. P. C. 
The learned Additional Sessions Judge 
found AnaDt Ram guilty under 8. 302, 
I. P. 0., and sentenced him to death. Qe 
convioted Maya ham under 8s. -102/114, 
I. P. C. and sentenced him to three years’ 
rigorous imprisonment. He acquitted Kirpa 
Bam and Jagan Nath. There is also 
before us an application for enhancement 
of the sentence passed against Maya Ram. 


The motive for the murder of Kartar 
Singh the faot that Kartar Singh was 
murdered is the only certain faob in this 
oase was alleged to be a quarrel concern- 
ing land. It is said that the accused went 
to the house of Sant Singh, father of the 
deceased, to tell him that on the next 
morning they would take possession of this 
disputed land; that a quarrel took place 
and that Kirpa Ram and Anant Ram fired 
guns at Kartar Singh killing him and also 
wounding other persons. The occurrence 
took place about 5.45 on the evening 
of 23rd Maroh. After half an hour a, 
dootor, who lived about a mile away, 
arrived on the scene. It is alleged that 
this dootor, seeing the serious condition 
of Kartar Singh, immediately recorded a 
dying declaration which dying declaration 
has been plaoed on the record. Further, 
there were nine persons who alleged that 
they were eye witnesses and who gave 
evidence. All these persons said that Kirpa 
Ram had fired his gnn at the deceased. 
The first information report was made by 
one Hari Singh who, according to Sant 
Singh, one of the ohief prosecution wit- 
nesses and the father of Kartar 8ingh, was 
present at the spot during the attack and 
till it was over. 

The learned Sessions Judge, in a very 
oareful and well thought out judgment, has 
come to the conclusion that every one of 
these proseoution witnesses has lied with 
regard to the firing of a gun by Kirpa 
Ram. He also has found that the dying 
declaration is a false and forged document 
deliberately produced for the purposes of 
this oase He also acquits Jagan Nath on 
the ground that he was not mentioned in 
the first information report; nor was he 
mentioned by Hari Singh (who made the 
first information report) when Hari Singh 
gave evidence in the committing Magis- 
trate’s Court. These various findings of 
the learned Sessions Judge are, of course, 
fatal to the proseoution case unless coun- 
sel could sbow that the learned Judge 
was not justified in coming to any such 
conclusions upon the evidence. We have 
carefully examined the evidenoe and the 
findings of the learned Additional Sessions 
Judge. We are satisfied, as he was, that 
the dying declaration was a forged and 
false document. Kartar Singh, according 
to the evidenoe of the Civil Surgeon, had 
no less than forty-two gunshot wounds on 
his body. That means that the gnn must 
have been fired at a moderately olose 
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r&Dge. Qis ohest was pierced with fifteen 

different wounds. There were shot wounds 

in both right and left lungs. There were 

shot wounds in the perioardium and there 

were shot wounds in the heart itself. 

There were shot wounds in the liver, and, 

in addition, haemorrhage had been so 

severe that the various cavities of the 

body were filled with fluid blood. We 

would have been ourselves prepared to say, 

apart from any medical evidence, that a 

pereon who had received wounds of this 

description could certainly not have been 

conscious for more than a few minutes, 

and certainly would have been dead within 

a very short time The Civil Surgeon takes 

the same view. He says : ''Kartar Singh 

oould not remain in a condition fit to make 

a statement for more than a few minutes 

after receiving his injuries.” He says 
the reoelpt ot forty- (wo guoahot wounds in the 
jliver, heart, stomach and lungs, and the profuse 
haemorrhage oooasloned thereby, would have 
caused a great deal of shook and that the probabi- 
lity Is that the deceased became unconscious 
within a few minutes 

The Medical Officer, Bashir Mahmood, 
who took the dying declaration, ooald have 
not realized when he either forged the 
dying declaration by himself, or at the 
instigation possibly of Sant Singh, the 
aerious Datura of the internal injuries 
which the post mortem examination would 
disclose. Another point against the dyiDg 
declaration is that this dootor kept the 
dying declaration for over 24 hours. He 
did not, although the Civil Surgeon and 
the polioe had arrived, hand over this 
dying declaration to the proper authorities 
for this considerable period of time. It 
appears to have been used as a bargaining 
factor between the two parties. 

Another important point is that Hari 
Singh in the first information report states 
that Kartar Singh was dead when he left 
the soene of the murder. Hari Singh left 
before the dootor arrived and dearly 
would know the facts. We are also satis- 
fied that Kirpa Ram never fired a gun 
even if he was there. Nothing is said 
about Kirpa Bam in the first information 
report although Hari 8ingh according to 
the father of Kartar 6ingh himself, was 
present during the whole occurrence and 
was the last to leave the spot wben he 
left to make the first information report. 
Nothing is said about Kirpa Bam firing a 
gun even in the dying declaration whioh 
had been forged. 8o, whoever instigated 
*he doctor to forge this document, that 


person never knew that Kirpa Ram had 
fired a gun. Hari Singh who made the 
first information report does not mention 
that Kirpa Ram fired a gun, even in his 
evidenoe in the committing Magistrate’s 
Court, and the final and conclusive point 
is the fact that although Kirpa Ram had 
a guu about two and a half years ago it 
had been forfeited and placed in the mal- 
khana where it happened to be at the date 
of this murder Further no guu was found 
by the police in Kirpa Ram's house after 
the occurrence. A due to the real truth 
on this matter is contained in the evidence 
of Fauja Singh. He says in cross-exami- 
nation: “Everyone was oerbain that Kirpa 
Ram had a gun and hence I say that 
Kirpa Ram had a gun.” The truth about 
this point clearly is that the com- 
plainant’s party knew that Kirpa Ram 
had a gun bub did nob know that it had 
been forfeited and that it was then depo- 
sited in the malkhana. 

Another ourious point about this case is 
that no blood marks were found at the 
alleged scene of the murder, neither were 
there any spent cartridges found there. 
The learned Sessions Judge in spite of com- 
ing to these very sound conclusions came 
to the only unsound conclusion in the judg- 
ment eventually when he thought that he 
oould on this evidence oonviot anyone. As 
regards Auanb Ram he comes bo the con. 
elusion that there is some evidenoe of 
corroboration of this futile and useless 
evidenoe This corroboration is that Anaub 
Ram is proved to have bought a gun the 
day before the murder and to have bought 
with it 25 cartridges. It has also been 
proved that two cartridges have been used. 
We agree, this would have been corrobo- 
rative evidence of value provided there 
had been some evidence upon whioh 
reliance could be placed whioh oould be 
corroborated We must dearly disoard 
every sorap of evidenoe in this case, exoept 
this alleged “corroborative” evidenoe. This 
evidenoe therefore stands entirely by itself. 
The mere evidenoe that Ananb Ram bought 
a gun and that he had used two oarbridges 
and that the gun had been fired, is no 
evidenoe upon whioh the orime of murder 
oould be brought home to him. There are 
many other occasions and things upon 

wbioh two oarbridges and a gun might be 
used. 

This is a oase where evideuoe, in our 
opinion, has been forged on behalf of the 
prosecution to procure a conviction. Every 
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single witness has given false evidenoe. 
There is also evidenoe of an attempt to 
Implioate innocent persons. Every wit- 
ness says that in addition to the four per- 
sons who were actually proseouted in this 
case, there was a seoond rank of persons 
standing behind who were also interested 
in the murder. In this additional rank of 
persons whom the witnesses alleged were 
oonneoted with the murder, are inoluded 
every single male relative of the acoused 
persons with the exception of one who 
was away at the time. This oase presents 
every single objeotionable feature which 
could possibly be found in any proseoution 
oase. There is no legal evidenoe upon 
whioh we can find anyone guilty and 
therefore we aooept this appeal and set 
aside the sentenoe of death passed upon 
Anant Bam. We aooept the appeal of 
Maya Bam and acquit him and we direct 
that both Anant Ram and Maya Ram be 
set at liberty forthwith. The application 
for enhancement of sentenoe against Maya 
Bam is also dismissed. One Fauja Singh 
has filed an affidavit in this Court whioh 
is before us to-day. In this affidavit he 
says that he shot Kartar Singh and that 
Anant Bam iB innocent. We direct that 
this affidavit be put in the hands of the 
Distriot authorities for such action as they 
may oare to take. 

B.D./r.K. Order accordingly . 
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Jai Lal and Dalip Singh JJ. 

Basheshar Nath Goela , Official Recti* 
ver — Plaintiff — Appellant. 

v. 

Baij Nath and others — Defendants — 
Respondents. 

First Appeal No. 391 of 1937, Deoided 
on 7th October 1937, from decree of Senior 
Bub.Judge, Delhi, D /- 24th June 1936. 

(a) Insolvency — Receiver — Powers of — 
Estate vesting in Official Receiver — Other 
Receivers appointed to help Official Receiver 
— Vesting of estate in Official Receiver not 
▼acated — Official Receiver can by himself 
maintain suits for recovery of estate. 

Where the Insolvency Court vests the estate of 
an Insolvent in the Offioial Reoeiver and later on 
appoints two other persons as additional reoeivers 
to administer the estate, without vacating the 
order vesting the estate in the Offioial Reoeiver 
and making another order vesting the estate in a 
body of three reoeivers, the Official Reoeiver oan 
by himself maintain snits to reoover the estate of 
the insolvent. [P 366 0 3] 


(b) Contract Act (1872), S. 25— Mere ae- 
knowledgment of liability does not fall unday 
S. 25. 

Mere acknowledgment of liability without any 
express promise to pay or without any refer- 
ence to the future liability to pay does not fall 
within the meaning of 8 26. [P 266 0 1} 

(c) Limitation Act (1908), Art. 85— Mutual 
obligations and intentions to set off must be 
established — Express contract need not be- 
proved. 

In order to apply Art. 86, it must be established- 
that there have been mutual obligations and that 
It has been the intention of the parties that suob 
obligations would be set off against eaoh other. It 
is not of oourse neoeseary that there should be. 
direot evidenoe of a oontraot as suoh a oontraot 
oan be gathered from the surrounding oiroum* 
stances. [p 266 0 1] 

Mehr Chand Mahajan and Hem Raj 
Mahajan — for Appellanti 

Vishnu Datta ■ — for Respondents . 

Jai Lal J. — The Offioial Reoeiver of 
Delhi representing the estate of the firm. 
Gobind Parshad Shibban Lal, insolvents, 
instituted a suit against Baij Nath and his- 
two minor sons Amar Nath and Bam 
Bharosa for reoovery of Bs. 6459-1-6 on 
aooount of prinoipal and interest alleged to 
be due from the defendants. It was alleged 
in the plaint that Baij Nath as the 
manager of the joint Hindu family con- 
stituted by himself and his two minor sons 
entered into a partnership with the firm 
Gobind Parshad Shibban Lal, his share in 
the profits and losses being two annas in 
the rupee, that the partnership remained 
up to 24th October 1928, after whioh Baij 
Nath became a servant of the firm on & 
salary of Bs. 100 per month, that on ac- 
counts being taken of the losses of the 
partnership and of advances made to Baij' 
Nath during his period of service and 
partnership a sum of Bs. 4485-13-3 was 
found due from him on 7th July 1929, and 
that finally on a notioe being given by the 
Offioial Receiver to Baij Nath he signed an 
acknowledgment in favour of the Offioial- 
Receiver on 27th August 1931, in respect 
of Bs. 6459-1.6. The agreed rate of in- 
terest originally was 10 as. per cent, per 
mensem; but a notioe had been served by 
the Offioial Receiver on 20th April 1930* 
demanding interest at 12 per cent, per 
annum. Interest at this increased rate- 
had been inoluded in the sum acknow- 
ledged on 27th August 1931. 

Baij Nath defendant denied that he was^ 
a partner in the firm. He alleged that h& 
was merely a servant and was promised a> 
salary of Bs. 1200 per year and a share izt 
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the profits of the business equal to two 
annas in the rupee. He asserted that his 
minimum salary was to be Bs. 1200 per 
year, and if the profits of the business did 
not amount to Bs. 1200 a year, then he 
had to be paid that sum by Gobind Par- 
shad, one of the partners of the firm. He 
admitted that he had taken moneys from 
the plaintiff firm from time to time, but 
he pleaded that the plaintiff’s suit was 
barred by time. The other two defendants 
pleaded that they were not liable for the 
money advanced to Baij Nath. Amar 
Nath attained the age of majority during 
the pendenoy of the suit and was allowed 
to plead as a major. 

The trial Judge held that there was no 
partnership between the parties and that 
the suit with regard to the items advanoed 
to Baij Nath prior to 28th August 1928 
was barred by time; but that it was within 
time with regard to the items subsequent 
to that date. Adding interest at Bs. 12 per 
cent, per annum from the date of the 
notioe and at 0.9.6 per cent, per mensem 
prior to that date he held that a sum of 
Bs. 1699.8.9 was due from the defendants 
to the plaintiff for which he granted a 
decree with proportionate costs and future 
interest at the rate of 6 per oent. per 
annum from the date of the suit till reali. 
sation against the defendants. Defen. 
dants 2 and 3 however were not made 
personally liable but only to the extent of 
their interest in the coparcenary property. 
Against this deoree, the Offioial Receiver 
has preferred this appeal, and it is claimed 
on his behalf that the entire sum olaimed 
by him should have been deoreed by the 
trial Judge. 

An objection in the form of a prelimi- 
nary objection was taken by the respon- 
dents that the appeal by the Official 
Reoeiver alone was not competent. An 
objection also had been taken at the trial to 
the maintenance of the suit by the Official 
Receiver. It appears that when the firm 
Gobind Par8had.8hibban Lai waa adjudi- 
cated insolvent, the Offioial Reoeiver was 
appointed as the Reoeiver of its assets 
whioh therefore vested in him. Subse- 
quently however there was a scheme of 
composition agreed to between some of the 
creditors and the insolvents. This was 
presented to the Insolvency Judge who 
issued a notioe to all concerned, and on 
24th April 1930, passed an order that 

■wo persons Klehori Lai and Basheshar Lai are 
appointed additional receivers along with the Offi- 


oial Reoeiver to administer the estate. Report by 
Offioial Reoeiver on 19th June 1930. 

It is contended that by the addition of 
those two persons as additional reoeivere 
the Offioial Reoeiver oeased to have any 
authority to administer the estate alone. 
It appears however that before filing the 
suit the Offioial Reoeiver had made an 
application to the Insolvency Judge for 
permission to institute the suit and per. 
mission was granted to him not only in 
respeot of this oase but also with regard 
to all other oases to institute suits in his 
own name without joining the two persons 
mentioned above. The argument of the 
learned oounsel for the respondents is that 
on 24th April 1930, the learned Judge 
having constituted the two persons as joint 
receivers with the Offioial Receiver he 
was not competent, without setting aside 
the previous order, subsequently to autho- 
rize the Offioial Reoeiver alone to institute 
the suit. 

It appears however that on 24th April 
1930, the Insolvency Judge did not modify 
his previous order vesting the estate of the 
insolvent firm in the Offioial Reoeiver and 
therefore if an order was necessary expressly 
cancelling the order of 24th April 1930, 
it was for the same reasons necessary to 
pass an express order on 24th April 1930, 
divesting the Offioial Reoeiver of the estate 
and vesting the same in the three receivers 
said to have been appointed on 21th April 
1930. But it is urged that the order of 
24th April 1930, did not constitute the two 
persons as joint receivers with the Offioial 
Reoeiver and that they were merely ap- 
pointed to help the Offioial Receiver in the 
administration of the estate with a view 
to oarry on the scheme of composition. It 
is not necessary to deoide this matter. It 
may be remarked that this soheme of com- 
position has admittedly not been sanc- 
tioned even up to this time. In my opinion 
the Official Reoeiver was alone competent 
to sue in this oase apart from any order by 
the Court authorising him to do so. But 
the order passed by the Insolvency Judge 
puts the matter beyond any controversy 
and I hold that the suit was properly 
instituted by the Offioial Receiver and 

consequently he is entitled to present this 
appeal. 

On the merits, it is contended on behalf 
of the appellants that the view of the 
learned trial Judge that the items before 
28th August 1928 are hatred by time is 
erroneous and that the whole of the amount 
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claimed by the plaintiff is within limita- 
tion and that in any case even if it be held 
that the acknowledgment of 27th August 
1931, does not constitute a novation of the 
contract, as was urged on behalf of the 
appellants, then at the most the suit would 
be barred by time only in respect of the prin. 
cipal sum of Rs. 121-15-6 and propor- 
tionate interest thereon. It was claimed on 
behalf of the appellants that the balance 
of 27th August 1931 should be considered 
to contain an express promise by the debtor 
to pay and therefore to fall within 8. 25, 
Contract Aot. The acknowledgment is in 
the following form : 

The bahi aooount having been obeoked and 
understood, the sum of Rs 6459-1*6 was found 
due from me and my minor eons whose lawful 
•guardian I am to the firm Gobind Parsbad Bhibban 
Lai and I admit the amount to be due from me. 

It is contended that the last sentenoe 
"I admit the amount to be due from me” 
which in the original document is ‘mere 
zima wajib hain’ contained an express pro- 
mise to pay. It was conceded that unless 
an express promise to pay is held to be 
contained in this acknowledgment, the 
acknowledgment oan be used only to extend 
limitation under 8. 19, Limtation Aot. No 
authority was cited in support of the main 
contention. After reading the aoknowledg. 
ment carefully, I hold that there is no 
doubt that it cannot be read to contain an 
express promise to pay. There is no refer- 
ence to the future liability to pay the 
amount. It is merely an acknowledgment 
of liability which does not fall within the 
meaning of 8. 25, Contract Aot. It was 
then urged that the suit is governed by 
Art. 86 of Soh. 1, Limitation Aot, which 
relates to suits for balance due on a mutual, 
open and current account where there have 
been reciprocal demands between the par- 
ties. Now in order to apply this Article, it 
must be established that there have been 
mutual obligations and that it was the 
intention of the parties that such obliga- 
tions would be set off against eaoh other. 
It is not of course necessary that there 
should be direct evidence of a contract as 
suoh a contract oan be gathered from the 
surrounding oircumstanoes. In the present 
case it has been found that there was 
really no partnership between the parties, 
that Baij Nath had joined the firm as a 
servant on a salary of Rs. 1200 per year 
and a share in the profits. Baij Nath being 
the manager of the firm began to borrow 
money from the firm. It does not appear 


that he obtained the express oonsent of the 
partners of the firm before doing so. The 
amounts were generally drawn by him in 
small items. It also appears that he used 
to draw from the firm amounts with the 
intention of using them for the purpose of 
carrying on the business of the firm; but 
sometimes he utilized portions thereof on 
his own aooount. The amounts taken by 
him are described as uohant in the dealings 
of the partners. 

It seems that there were other agents of 
the plaintiff firm who used to take money 
from the firm as uohant. The amounts so 
taken by Baij Nath and other agents as 
uohant used to be entered in daily balanoes 
in the rokar bahi of the firm under the 
heading of uohant but periodically accounts 
were taken from the agents and whatever 
remained unaccounted for by them was 
debited to their respective accounts in the 
rokar bahi and the entry as to uohant pro- 
portionately reduced. The item finally 
found due from the agents on the day of 
taking aooounts out of the uohant advance 
or on account of money taken by them 
from the firm after the previous settle- 
ment of the account was debited in the 
rokar bahi to the agents individually. 
This was done in the case of Baij Nath 
also. I have stated that Baij Nath was 
to be paid a salary of Rs. 1200 a year and 
a share in the profits; but I find that the 
first entry crediting him with his salary 
was made in his favour after a consider- 
able time from the commencement of his 
service and that entries have been made 
in respect of his share of profits subse- 
quently. This state of aooounts in my 
opinion does not necessarily establish the 
existence of a mutual and current aooount 
suoh as is contemplated by Art 85, Limi- 
tation Aot. It appears that the partners 
of the firm did not intentionally make any 
advances to Baij Nath. On the other 
hand, Baij Nath being in charge of the 
firm without the express permission of the 
partners began to utilize money for his 
own purpose and no objection was taken 
because it was considered that salary 
would beoome due to him and probably the 
amount would be repaid by him. The 
contention of the appellants' counsel does 
not seem to be sound and the salt is not 
governed by Art. 85. 

There is however force in one contention 
of the appellants' counsel that the amounts 
due from the respondent must be deemed 
to have been advanced to him as loan on 


Lahore 267 


1938 Amritsar Municipality v. Eanshi Ram 


-the day on which they were debited to 
him in the rokar bahi. Previous to that 
the amounts could not be ascertained and 
they were in the form of a suspense 
account. It also appears that interest has 
been charged against the respondents from 
the date of the entry in tbe rokar bahi 
and not from the actual date on which 
the amount was appropriated or utilised 
by the respondents for their own purposes. 
In faot these dates cannot be ascertained. 
The acknowledgment of 27th August 1931 
admittedly can be relied upon to Bave 
limitation under S. 19, Limitation Aot. It 
follows therefore that the view of the 
learned trial Judge that only those items 
can be held to be within limitation by 
virtue of this acknowledgment which were 
aotually taken by the respondent within 
three years from the date of the acknow- 
ledgment is not oorreot because the liabi- 
lity of the respondent began from the date 
when the entries were made against him in 
the rokar bahi and not before and it is from 
that date that the amounts were deemed 
to have been advanced to him. It may 
be mentioned that all the entries in the 
book are in the hand-writing of the res- 
pondent himself including the balances 
struok from time to time. 

It was also argued that as the whole of 
the aooount is in the hand-writing of Baij 
Nath and as he has made entries in the 
aooount book debiting the various items 
against him and as on one ocoasion, i. e on 
7th July 1929 he made an entry of 
Ba. 44H5- 13 3 in the plaintiff's aooount 
book as due from him the making of this 
entry would amount to an acknowledg- 
ment of liability under S. 19, Limitation 
Aot. The contention of the learned ooun- 
sel was that though there is no signature 
of the respondent under this entry but as 
the opening entry of the aooount mention- 
ing that it was the account of Baij 
Nath was in his own hand, writing there- 
fore all the entries made by him subse- 
quently below the heading must be deemed 
to have been signed by him. It is neces- 
sary to mention this argument to rejeot it 
as untenable. The entry has not been 
signed by Baij Nath and cannot be deemed 
to have been signed by him merely because 
tbe heading of the account is in his hand, 
writing. 

As a result of the above discussion it 
follows that all the items whioh are debited 
to the respondent within three years 
from 28th August 1928 would be within 


time and it is oonceded before us that in 
this manner the plaintiff’s suit would be 
within time except with regard to Rupees 
121-15-6 and proportionate interest there- 
on. Interest oaloulated at as. 9-6 per cent, 
per mensem comes to R 9 . 27 10-9. There- 
fore the total deduction from the plain- 
tiff’s claim would be Rs 149-10-3. The 
plaintiff would thus be entitled to a deoree 
for Rs. 6309 7-3. I would therefore accept 
this appeal and modify the deoree of the 
trial Judge by increasing the decretal 
amount to Rs 6309-7-3 with proportionate 
costs throughout. The deoretal amount 
shall carry interest at the rate of six per 
cent, per annum from the date of the suit 
till realisation. 

Dalip Singh J. — I agree. 

B.D./r.K. Order accordingly . 
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Addison and Din Mohammad JJ. 

Municipal Committee, Amritsar — 

Defendant — Appellant, 
v. 

Kanshi Ram — Plaintiff — Respondent. 

First Appeal No. Ill of 1937, Decided 
on 24th October 1937, from deoree of 
Sub-Judge, First Class, Amritsar, D/- 7th 
December 1936. 

Limitation Act ( 1908). Art 1 1 5 -Municipal 
Committee using another’s land for cattlr fair 
for years — Implied agreement to compensate 
land owner Suit for compensation is 
governed by Art. 115 and not by Art. 39 
or Art 120. 

Where a Munioipal Committee continues to 
bold a oattle (air on another's land from year to 
year, an inferonoo oan be drawn that there was 
an Implied ooutraos between the Committee and 
the landowner that the Committee should pay 
to the owner and that the owner should allow 
the Committee to hold the fair : 

A suit therefore for compensation not reoelved 
will be governed by Art. 116 and not by Art. 39 
or Art. 1‘20. [p 268 O 1] 

M. Sleem and Behari Lai — 

for A nprllant, 

Aohhru Ram and Vishnu Datta — 

for Respondent . 

Judgment.— The Munioipal Committee 
of Amritsar holds a oattle fair twice a 
year. The land on whioh the fair is held 
did not belong to the Committee bub to 
different landowners Tbe fair has been 
held on the same ground for a considera- 
ble number of years, though it is nob 
definitely established when this com- 
menced. No compensation was paid to 
the various landowners up to 1919. In 
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that year compensation was olaimed by 
the plaintiff and other landowners. Most 
of the claims have been settled but the 
Municipal Committee and the plaintiff 
did not come to terms. Accordingly the 
plaintiff instituted the present suit 
against the committee on 23rd July 1935 
for Bs. 7250 as compensation for the land 
from 1929 to Baisakhi 1935. Various 
defences were raised. The trial Court 
decreed the claim to the extent of 
Bs. 5800 with proportionate oosts and the 
Municipal Committee has appealed. 

It was held by the trial Court that 
Art. 120, Lim. Aot, applies. In our opi- 
nion this is not so. Nor do we think that 
Art. 39 applies as it cannot be said that 
there was any trespass, for obviously 
there was an implied understanding or 
oontraot that the fair should be held 
there. This is the only possible inference 
from the fact that it has been held there 
for so many years. This means that the 
proper Article is 115, that is the suit must 
be treated as a suit for compensation for 
a breaoh of an implied oontraot not in 
writing registered and not specially pro- 
vided for. The time when limitation begins 
under this Artiole is when the oontraot 
is broken or (where there are successive 
breaohes) when the breaoh in respeot of 
whioh the suit is instituted ooours, or 
(where the breach is continuing) when it 
ceases. It seems to us however that the 
question of limitation does not arise in 
this suit. The plaintiff has been asking 
for compensation since 1929. For the 
first three years from 1929 to 1931 a 
cheque for Bs. 2400 was aotually made 
out in the Committee’s ofBoe and on 13th 
June 1931 the President, to whom full 
powers had been handed over to settle the 
matter, ordered the cheque to be paid. It 
was not however paid but the fair con- 
tinued to be held on the land and the 
Committee and the plaintiff continued to 
dispute as to what was the proper rate of 
compensation. The land supervisor of the 
Committee (D. W. l) has stated that so far 
as he knew the matter was still pending 
before the committee. This means that 
the oommittee has never refused to pay 
though the rate of compensation has been 
in dispute. No breaoh therefore oan be 
said to have ooourred and limitation oan. 
not be held to have started. 

< The trial Court has taken the report of 
Jhe Tahsildar as the best basis for oom- 


A» I* B» 

puting the compensation due. It is in 
evidenoe that many of the other land- 
owners have been compensated at that 
rate. There was another report by a 
servant of the oommittee, but it is not so 
reliable as that of the Tahsildar, while 
the principal reason given in that report 
for reduoing the Tahsildar’s figure was- 
that the plaintiff did not own muoh of the 
land whioh he claimed. There is not 
muoh difference as to the actual rate. 
There is now no dispute that the land as- 
mentioned in the plaint did belong to the 
plaintiff. On the reoord therefore there 
is no question but that the report of the 
Tahsildar, (who went into the witness- 
box) corroborated as it is by oertain other 
evidenoe, is the best evidence as to what 
should be given in the present oase. The 
Tahsildar however allowed a special rate 
for 25 kanals of land for the first three 
years. It does not seem to have been 
established that this special rate is oor- 
reot. We therefore reduce the compen- 
sation for the first three years by Bs. 1000. 
The rate allowed for the subsequent year& 
is reasonable and is justified on the 
reoord. In the result we acoept the 
appeal so as to reduoe the decretal 
amount to Bs. 4800 with proportionate 
oosts on that amount in the trial Court. 
The parties will bear their own oosfcfr 
here. The cross, objections were nob 
pressed and are dismissed without oosts. 

B.D./R.K. Order accordingly . . 
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Young C. J. and Monroe J. 

Dharam Singh — Convict — Appellant* 

v. 

Emperor. 

Criminal Appeal No. 1065 of 1937, 
Deoided on 28th Ootober 1937, from order 
of Addl. Bess. Judge, Ferozepore, D/- 4th 
September 1937. 

Criminal Trial— Dying declaration— Wound- 
puncturing liver, lung, atomach etc. — Vic- 
tim, held not capable of making any dec- 
laration. 

Where a deceased received a spear wound whlofr 
penetrated the ohest wall on the right side, went 
through the ribs, through the diaphragm, pene- 
trated the right lobe of the liver, completely 
penetrated the whole liver and oame out of the 
left lobe of the liver and then went through the 
Btomaoh and finally through the ribs on the left 
Bide of the cheat and through the ohest wall : 

Held that there was great difficulty in believ- 
ing that the deoeased oould possibly have live® 
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lot two hoars after receiving an injury of this 
■description, much less ooald have been oonsoi- 
one. The probability of his ever living to make a 
dying declaration two hoars later is too remote to 
be considered. [P 269 C 1, 2] 

Mahtab Singh — for Appellant. 

Anant Bam Khosla for Advocate-Gene- 
ral — for the Crown . 

Young C. J. — Dharam 8ingh has been 
oondemned to death by the learned Addi- 
tional Sessions Judge, Ferozepore, for the 
murder of Chanan Singh. It is alleged 
that Dharam Singh together with Gulabu, 
who has been made an approver in this 
oase, and Kaka, an abeoonder, lay in wait 
lor Chanan Singh, attaoked him and killed 
him and that eaoh of the three persona 
engaged in the murder inflicted wounds 
upon the deceased. Apart from the appro- 
ver's statement, the only evidence of cor- 
roboration tending to oonneob Dharam 
Singh with the orime is the evidence of a 
dying declaration by Chanan Singh. This 
oorroborative evidence has been severely 
attaoked in our Court, and we oonsider, 
with great justification. In the first place, 
the deceased Chanan Singh reoeived a 
spear wound whioh aooording to the medi- 
cal evidence penetrated the ohest wall on 
the right side, went through the ribs, 
through the diaphragm, penetrated the 
right lobe of the liver, completely pene- 
trated the whole liver and came out of 
the left lobe of the liver. It then went 
through the stomaoh^and finally through 
the ribs on the left side of the ohest and 
through the ohest wall. Aooording to the 
evidence of Lt. Colonel Batra, I. M. 8. 
this was one wound. In faot, the spear 
completely transfixed the body spitting 
the liver on the way through. A mass of 
liquid blood on post mortem was found in 
the pleural cavities and in the peritoneal 
oavity. We are invited to believe that 
after receiving this wound the deceased 
took off his turban, tied it round his ohest 
to atop the blood flowing from his body, 
then waited about 200 yards and fell out- 
side the house of a man who clearly is a 
b ter enemy of the accused, that there, 
after he was taken to the hosDital 
another 200 or 300 yards away, and even- 
tually some two hours after receiving the 
injury that he made this dying declaration 

.";, ha ; e sreat difficulty in believing 
that the deoeased oouid possibly have lived 
for two hours after receiving an injury of 
this description, muoh less oouid he have 
been oonsoious. It is within our own 


knowledge, from medical evidenoe in pre- 
vious oases, that an injury of this desorip 
tion to the liver would result in the 
sufferer losing consciousness in a very 
short time. The probability of his ever 
living to make a dying declaration two 
hours later is too remote to be considered. 

Seoondly, the approver and the dying 
declaration say that three separate blows 
by the three different persons were 
inflioted. The opinion of the Civil Surgeon 
is, as pointed out above, that only one 
blow was inflioted. Whether the Civil 
Surgeon is right or wrong in this opinion, 
it is again a matter throwing doubt upon 
the dying declaration. The approver him- 
self is not too satisfactory. He is a bad 
type of approver and, aooording to his 
own statement in the committing Magis- 
trate s Court, beoame an approver after 
he heard that Dharam Singh was likely to 
be made an approver. 

In view of the above, we think that it 
would be extremely dangerous to rely 
upon this dying declaration as corrobora- 
tion of the approver’s statement. We 
therefore have to accept this appeal, set 
aside the conviction and sentenoe and 
direot that Dharam Singh be set at liberty 
if he is not required for any other offence. 

B.d./r.k. Appeal allowed. 
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Young C, J. and Monroe J. 

Karamat Hussain Mulla 
Convict — Appellant, 
v. 


Emperor. 

Criminal Appeal No. 864 of 1937, Deoi. 
ded on 10th November 1937, from order 
of Sees. Judge, Bawalpindi, D/. 17fch 
July 1937. 
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terribly beaten by her husband rushing to her 
brother for protection— Husband saying that 

uflls W ° k d co ."* il ? u ® beat her — Brother 
killing him with hatchet in order to save his 
•ister and himself from being killed- Brother 
held acted in right of self-defence. 

KntKaL° ma ni, Wa8 H Dg brufcall y beaten by her 
husband. Bhe ruahed out of her room and asked 

her brother who was sleeping near by to protect 
her. Bhe was followed by her husband who said 
that he was going to oontinue the beating. He 
was a very brutal and dangerous man. The bro- 

W0 ^? an thereupon seized a hatohet and 
killed him. There was evidenoe that if he had 
not done so the deoeaaed might have killed him ; 
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Held that under these circumstances the bro* 
ther acted in the righc of self defence not only of 
his sister but of himself and he could not there- 
fore be said to have committed any offence. More- 
over the right of self-defence could not be said to 
have been exoeeded. [P 270 0 2J 

L. M. Datta — for Appellant. 

Ch. Nazir Hussain, Asst. Legal Remem- 
brancer — for the Grown . 

Young C. J. — Karamat Hussain was 
oharged with the murder of his brother- 
in-law Fazal. The learned Sessions Judge, 
Rawalpindi, found him guilty and sen- 
tenced him to transportation for life. 
Karamat Hussain from the very beginning 
admitted having killed Fazal ; but his 
defence has been throughout that he aoted 
in defence of his sister and himself. The 
sister of Karamat Hussain was married to 
Fazal. According to the prosecution evi- 
dence, this Fazal appears to have been a 
brute and a dangerous man who had been 
suspected of murders and who was a village 
bully and who had threatened every one. 
He was a man of powerful physique. He 
again according to the evidenoe of the 
prosecution brutally ill-treated his wife, 
the sister of Karamat Hussain. On the 
night when Fazal was killed, Fazal had 
again been beating this unfortunate woman. 
She rushed out of her kothri to where her 
brother was sleeping and pleaded with 
him to protect her. She was followed 
by Fazal. Karamat Hussain then asked 
his brother-in-law why he was continu- 
ing beating his wife and asked him to 
stop. According to the evidenoe of Hukam 
Dad, the witness, on whom the Judge 
mainly relies, Fazal said that he would 
beat his wife and would not spare her. 
Thereupon Karamat Hussain seized a 
hatchet and hit the deceased on the 
head and killed him. It is also in evidenoe 
that immediately after this was done 
Karamat Hussain said that if he had not 
killed his brother-in-law, his brother- 
in-law would have killed him. This bro- 
ther-in-law, according to the evidenoe, 
could easily have killed Karamat and he 
was certainly a man of such a tempera- 
ment that he might have done it. 

It appears to us that the above is a 
true statement of what ooourred. Under 
these circumstances, we have to consider 
what offenoe, if any, has been committed. 
We think that the aooused Karamat 
Hussain bad a perfeot right to defend his 
sister from the brutal treatment she was 
getting from her husband. The whole 


episode of that night may be treated as 
one. There was the faot that the woman 
was getting a terrible beating, that she 
rushed out and asked her brother for pro- 
tection, that she was followed by her 
husband who said he was going to oontinue 
the beating and therefore we think the 
right arose to Karamat Hussain to defend 
his sister. In addition, there is some evi- 
denoe that the axe with which Fazal was 
killed was originally in the hand of Fazal, 
deoeased. The woman herself gave evi- 
denoe and she definitely said so. The 
learned Judge however doubts this evi- 
denoe perhaps not unnaturally. No doubt 
the woman would be inolined to help her 
brother. On the other hand however her 
evidence possibly may be true. Karamat 
Hussain himself at once stated that he 
had taken the axe from the hand of the 
deceased. In any event, whether this be 
true or not, we think that the right of 
private defence of his sister arose and it is 
difficult to say by how much that right 
has been exoeeded. It is very possible, as 
suggested by all the evidenoe, that if 
Karamat Hussain had not killed or seri- 
ously disabled Fazal he himself would 
have been in great danger of being killed. 
Taking into consideration the brutal charac- 
ter of Fazal and the right of Karamat 
Hussain to interfere, we think it can be 
said that Karamat Hussain had reason- 
able apprehension for his own life. Under 
these oiroumstanoesf it is difficult to say 
that Karamat Hussain has committed any 
offence. We therefore hold that Karamat 
Hussain aoted in the right of self-defence 
not only of his sister but of himself and it 
would be very difficult to hold that under 
the oiroumstanoes of this particular case 
he exoeeded that right. We acoept this 
appeal and set aside the sentence of trans- 
portation for life and acquit the aooused. 

d.s./r.k. Appeal allowed . 

A. I. R. 1938 Lahore 270 
Addison and Din Mohammad JJ. 

Messrs. J aini Brothers and Co. — 

Defendant — Appellant- 
v. 

Shankar Lal — Plaintiff — 

Respondent. 

Second Appeal No. 413 of 1937, De- 
cided on 25th November 1937, from 
preliminary deoree of Addl. Dist. Judge, 
Delhi, D/- 17th February 1937. 
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(a) Accounts — Suit for — Official Receiver 
of ex-broker's assets in insolvency assigning 
definite sum of money due from letter's 
principal and not right to sue for accounts — 
Suit for rendition of accounts for recovery 
of sum assigned is incompetent. 

Where, what ia assigned to the plaintiff by the 
Offioial Receiver oi an ex-broker's assets in insol- 
vency, is a definite sum of money due from the 
latter’s principal and not a right to sue for 
aooount, if any, a suit for rendition of aocount for 
the recovery of the amount thus assigned is 
incompetent. [P 371 C 2] 

(b) Deed — Construction — Instrument must 
be construed according to plain meaning of 
words and sentences contained therein. 

An instrument must be oonstrued aooording to 
the plain meaning of the words and sentences 
contained therein. It is not proper to assume 
an intention apart from the language of the 
instrument itself and having done so to bend 
the language in favour of the assumption so made. 

[P 271 C 2] 

(c) Pleadings — Amendment — High Court 
will not interfere with discretion of trial 
Court unless discretion is exercised arbitra- 
rily. 

The trial Court hasoomplete discretion whether 
to allow or refuse a prayer for an amendment of 
pleadings and where the discretion has not been 
exercised Injudiciously or arbitrarily, the High 
Court will not interfere. [P 272 0 l, 2] 

M. 0. Mahajan and Shamaher Bahadur 

— for Appellant . 
J. N. Aggarwal — for Respondent . 

Din Mohammad J. — The suit out of 
which this appeal has arisen was for ren. 
dition of aooounts and was instituted by 
an assignee of an ex. broker’s assets in 
insolvency against the latter’s principal. 
It was resisted on the grounds, inter alia, 
that a right to sue for aooounts had not 
been assigned, that a broker who worked 
on commission had no right to oall for 
aooounts, that even if he had such right, 
it could not be assigned in law, and that,' 
in any oiroumstanoes, the suit was time 
barred. The Subordinate Judge held that 
a right to sue for aooounts had been 
assigned by the Offioial Receiver, that a 
broker oould under the trade usage pre- 
vailing in Delhi oall for aooounts from his 
principal, that the right to take suoh 
aooounts oould be legally assigned and that 
the suit was within time under Art. 120, 
Lim. Aot. From this deoision an appeal 
was preferred to the District Judge who 
did not go into the matter whether what 
was assigned was an ascertained sum or a 
right to sue for aooounts but agreed with 
the Subordinate Judge in holding that a 
broker oould sue for rendition of aooounts. 
He however based his decision on an 


admission of a member of the defendant 
firm made in a previous suit between 
another broker and a different firm. On 
the question whether suoh right could bo 
transferred, he relied on some judgments 
of the Allahabad and Calcutta High Courts, 
and treating it as a claim for money had 
and received, oame to the conclusion that 
its transfer was permissible. On the 
question of limitation, he was of opinion 
that Art. 113 and not Art. 120, Lim. Aot, 
governed the matter and remanded the 
case under O. 41, R. 25 , Civil P. C. 
after indicating the points to be determin- 
ed by the trial Court to fix the terminus 
a quo for the suit. The trial Court sub- 
mitted its report in due course and the Ad- 
ditional District Judge who had suooeeded 
the Distriot Judge in the mean time hold- 
ing the suit to be within time dismissed 
the appeal. The defendant presented a 
second appeal to this Court which oama 
before one of us and, in view of the con. 
fiiot of judicial decisions on some of the 
points involved in the case, was referred 
to a Division Benoh for disposal. 


mcer nearing counsel on both sides, we 
have oome to the oonolusion that this 
appeal must suooeed on the ground that 
what was assigned by the Offioial Receiver! 
to the plaintiff was a definite sum of 
Rs. 2600 and not a right to sue for 
aooounts, if any, and that for the recovery 
of a specified sum thus assigned, a suit for 
aooounts did not lie. As stated above, 
this matter was deoided against the 
defendant by the trial Court and though 
it was again raised in the grounds of 
appeal, was not considered by the Dis. 
triot Judge in any explicit manner. The 
trial Court mainly relied on the wording 
of the deed as interpreted by the Offioial 

bufc ln spifce of fche £acfc that the 
Official Receiver oould be taken to be the 

best judge of the signification of the 
words used by him in the deed of assign, 
ment, we are constrained to remark that 
fche construction put by him on fche plain 
wording of the deed is, to say the least, 
altogether far-fetched and erroneous. In 
fche words of Lord Halsbury 

Whatever the instrument, it munt a 

oonstruotion according to the nk 1 n m? V * 
the words and sentenoes therein^nnfftf 10 ? 11108 °* 
and it ia arguing in a violSu. Jlrola to blin Lv* 

orZ in 8 atrumeu‘ t e, ^e» Tu'd "fa“| ** 

{“o? ir mP “° n ’ «>“« tho language !*n 
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The words used in the deed were haquo 
dakhli wa kharji ivasuli iva adum ivasuli 
whioh, literally interpreted, mean “rights, 
internal and external, of reoovery and 
non. reoovery" and by no stretoh of imagi- 
nation could they be taken to include a 
right to sue for aooounts. The words 
“external or internal rights" are generally 
used in deeds relating to immovable pro- 
perty and were altogether out of place in 
this document whioh concerned speoifio 
sums of money only. They appear to 
have been used as a mere matter of habit 
and conveyed no sense whatever in regard 
to the thing assigned. The sum in die- 
pute was not the only sum assigned by 
the deed. There were two other sums 
also included in the schedule annexed to 
the deed of assignment and whatever 
rights the plaintiff possessed in respect of 
the other two items assigned to him, the 
same he oould exercise in respect of the 
item in suit too. It oannot be seriously urged 
on his behalf that he oould sue for aooounts 
lor reoovery of those two items and if he 
oould not do so in their case, it passes 
one’s comprehension, how he oould resort 
to that method in respect of this item. 
We hold therefore that what was assigned 
to the plaintiff was an ascertained sum of 
money and for the reoovery thereof a suit 
for rendition of aooounts is incompetent. 
In faot the plaintiff himself realized the 
weakness of his position and applied to 
the trial Court for permission to amend 
the plaint so as to oonvert his suit in the 
alternative into one for reoovery of 
Bs. 2600. This application of his was 
however disallowed. Counsel for the 
respondent has submitted that he may 
now be allowed to amend his plaint and 
to bring a suit in the regular form on pay- 
ment of proper court-fee. We are not 
however inclined to accede to his request 
at this late stage, especially as there are 
no equities in favour of the respondent, 
he having purchased outstandings amount- 
ing to Rs. 6900 odd for a paltry sum of 
Bs. 70 only. Not being content with the 
profit he had made on this bargain, he 
deliberately sought to evade the provi- 
sions of the Court-fees Act in this case 
and started with eyes open in a manner 
which was obviously risky. Further, his 
prayer for amendment has once been 
refused by the trial Court whioh had com- 
plete discretion in the matter to allow or 
refuse the suggested amendment and we 
■ are not prepared to say that that discre- 


tion was so injudioiously or arbitrarily! 
exeroised as to call for our interference. 

In the view of the case that we have 
taken, no other question arises and it 
would be sheer waste of time to attempt 
to deoide other matters the decision on 
whioh will be mere obiter diotum. We 
accordingly accept this appeal and set 
aside the decisions of the Courts below. 
The appellant will get his costs from the 
respondent in all the Courts. 

r.m./r.k. Appeal allowed . 
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Jai Lad and Damp Singh JJ. 

Bawa Sohan Singh and another — 
Defendants — Appellants. 

v. 

Shiromani Gurdwara Parbandhak 
Committee , Amritsar — Petitioner — 
Respondent. 

First Appeal No. 360 of 1936, Daoided 
on 19th October 1937, from decree of 
Sikh Gurdwaras Judicial Commission, 
Lahore, D/- 9th May 1936. 

(a) Punjab Sikh Gurdwaras Act (8 . of 
1925), S. 142 — Member of Gurdwara acquitt- 
ed of charge of negligence — Coats should 
be awarded. 

Where the Judicial Commission aoqults a 
member ol the Committee of Management of a 
Gurdwara of oharges of negligence eto. it should 
award him his costs. [P 373 O 1] 

(b) Punjab Sikh Gurdwaras Act (8 of 
1925), S. 142— Acts done in due course of 
business — Negligence of agents — Member 
cannot be warned. 

Where a member of the Committee of Manage* 
ment of a Gurdwara does aots in the due course of 
its management and it Is found that persons on 
whom he had to rely were negligent in their 
dutieB, such member oannot be warned by the 
Judlolal Commission. [P 373 0 1, 3] 

Bhagab Singh — for Appellants . 

Cham Singh — for- Respondent. 

Jai Lal J. — An application under S. 142, 
Sikh Gurdwaras Aob, was made by the 
Shiromani Gurdwara Parbandhak Com- 
mittee, Amritsar, to the Sikh Gurdwaras 
Judicial Commission, against Bawa Sohan 
Singh, President, and S. Narain Singh 
member of the Committee of Management 
of the Gurdwara at Muktsar. It was 
alleged that on the oooasion of Maghi in 
January 1934 a mela was held at Muktsar 
and Bs. 870 were alleged^ to have been 
spent on account of travelling allowances 
and refreshment expenses of sewadars. 
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*The mela was under the supervision of a 
Mela Sub. Committee of which S. Narain 
"Singh was the chairman. The expenses 
were incurred under the direot supervision 
of Narain Singh but were finally sanction- 
ed by Bawa Sohan Singh. It was alleged 
that the expenses incurred or alleged to 
have been inourred were extravagant and 
proper receipts had not been obtained and 
it was complained that the defendants 
had committed misfeasance with regard 
to Rs. 300 oat of R8. 870. After evidence 
of both the parties had been reoorded and 
arguments heard, the Judioial Commission 
came to the oonolusion that Bawa Sohan 
Singh was not guilty of any negligence. 
They dismissed the application against 
him but left the parties to bear their own 
costs. As to S. Narain Singh it was hold 
that he had made payments to Ishar 
Singh and others who were jathedars and 
had relied upon their word that payments 
had been made to sewadars. They did 
not hold that Narain Singh was guilty of 
any negligence. On the other hand their 
oonolusion was that 

though several payments shown to havo boon 
made to tho sowadara were flotltioua, in this oaso 
they oould not blamo 8. Narain Singh lor what 
was done by iBhar RlDgh. Ho had no doubt been 
negligent to eome extent in taking absolutely no 
atopB to seo whether tho payraonta were actually 
mado by tho jathedara to the sewadars. But hia 
fault was not very gravo, booauao at tho time of 
such a rush ono la apt to depend upon others. 

Under these oiroumstanoes they thought 
that a warning to S. Narain Singh for 
discharging his duties as a member of the 
Gurdwara Committee negligently in this 
respect would meet the ends of justice. 
They consequently warned S. Narain 
Singh for his negligence. Both the defen. 
dants have preferred this appeal — Bawa 
Sohan Singh with regard to the order as 
to oosts and S. Narain Singh with regard 
to the warning given to him. 

It is claimed on behalf of Bawa Sohan 
Singh that in view of the finding of the 
Judioial Commission, there was no justi- 
fication for not ordering the oosts to 
follow the event. No reasons are given by 
the Judioial Commission for not awarding 
him costs against the petitioner. There 
is foroe in this contention. Having found 
that Bawa Sohan Singh was not guilty of 
any negligenoe or dishonesty and having 
dismissed the application against him, 
costs should have been awarded to him 
against the petitioner. As to the appeal 
of 8. Narain Singh, I am unable to see on 
1988 L/85 & 86 


what ground the Judioial Commission 
oould give him a warning. He had done 
what was normal in suoh oiroumstanoes. 
He trusted Ishar Singh and other jathe- 
dars and paid them the amounts according 
to the bills prepared by them. These 
amounts had to be distributed by the 
jathedars to the sewadars and if there 
was any irregularity on the part of these 
jathedars or any dishonesty, Narain Singh 
oould not be made responsible. Indeed 
the Judioial Commission do not make him 
responsible and admit that on suoh oooa- 
sions one has to rely upon others. That 
being so, the warning given to Narain 
Singh was not justified. 

Cross. objections have been filed on 
behalf of the Shiromani Gurdwara Par- 
bandhak Committee but nothing has been 
urged in support of them. Consequently 
this appeal must be aooepted and the 
order of the Judioial Commission giving a 
warning to Narain Singh should be set 
aside and also the order leaving tho parties 
to bear their own costs. The oost3 in this 
case should follow tho event and the 
Shiromani Gurdwara Parbandhak Com. 
mittee shall pay the oosts of both the 
appellants both before the Judioial Com. 
mission and also in this Court. 

Dalip Singh J. — I agree. 

B.D./r.K, Appeals allowed. 
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Addison and Din Mohammad JJ. 


Kanshi Ram Sharma and another — ■ 

Plaintiffs — Appellants, 
v. 

Lahori Ram and another — 

Defendants — Respondents. 

Second Appeal No. 405 of 1937, Decid- 
ed on 19th October 1937, from decree of 
Addl. Diet. Judge, Ferozepore, D /. 11th 
January 1937. 

(a) Punjab Pre-emption Act (1 of 1913) 
S. 16 (Sixthly) — Waiver — Contract with third 
party not in existence’— Property offered for 
•ale but declined by pre-emptor amounts to 
waiver. 


--o-- -- r Dy a 

pre-emptor when property la offered to him for 
sale before a doffolte oontraot of aale with any 
other peraDn haa oome Into exlateooe aad suoh 
peraon has refused to purchase the property or 
intimated hla Intentlomof not purohaaimz th« nm 

port, : A I B 1929 Lzk 265 AIR 1935 l ah 
S84, Foil. [p a?4 Q aJ 

(b) Pre-emption - Hindu joint family - 

Word co-sharer is not proper. 
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The word oo-sharer’ is not the right word to 
nse as regards the joint property of a joint 
Hindn family. The members of the family are 
ooparceners but have no ‘share’ until there is 
disruption of the family: 35 P R 1908, Doubted ; 
67 1 C 76 and AIR 1925 Oudh 352 , Rel. on. 

[P 274 C 2] 

(c) Pre-emption— Waiver of right by karta 
of joint Hindu family.. 

A waiver of right to pre empt by the manager 
of a joint Hindu family operates as a oomplete 
waiver by all the members of the family: AIR 
1918 P C 154 and AIR 1931 All 216, Rel. on. 

[P 275 0 1) 

J. N. Aggarwal and B. P. Khosla — 

for Appellants. 

Aohhru Bam and Faqir Chand Mital — 

for Respondent No. 1 

Addison J. — This is a second appeal 
in a pre-emption suit by the plaintiffs, 
Kanshi Bam and Hans Baj, who form a 
joint Hindu family, the manager being 
Kanshi Bam. The only question, involved 
in the appeal, which was argued, was that 
of waiver. It had been pleaded by the 
defendants that the house was offered to 
Kanshi Bam and that be refused to 
purohase it; this amounting to waiver. 
The sixth issue was therefore struck on 
this question, namely whether the plain- 
tiff was asked to purchase and was estop- 
ped from suing ? The right of pre-emp- 
tion olaimed by the plaintiffs was under 
S. 16 (Sixthly), Punjab Pre-emption 
Aot 1 of 1913, that is they olaimed 
as persons who owned immovable pro- 
perty contiguous to the property sold. It 
was not oounter-pleaded in the trial Court 
by the plaintiffs that Hans Raj would not 
be estopped from suing merely beoause his 
brother was estopped. It seems then to 
have been considered that if Kanshi Ram 
had waived his right to pre-empt, the 
suit must fail. Accordingly the trial Judge 
dismissed the suit, holding that waiver 
was established. There was an appeal to 
the Distriot Judge, when it was contended 
before him for the first time on behalf of 
Hans Raj that the evidence and finding 
simply amounted to this, that Kanshi Bam, 
one of the appellants, had waived his 
right of pre-emption. The Distriot Judge 
therefore remanded to the trial Court an 
additional issue as to whether the waiver 
of the right of pre-emption by Kanshi 
Bam operated as waiver by both the 
plaintiffs. Thereafter, the Distriot Judge 
held that the two brothers constituted a 
joint Hindu family bolding the contiguous 
property from whioh they derived their 
right to sue and other property as oopar. 


oeners of that family of whioh Kanshi 
Bam was the manager and that, as the- 
manager had waived his right to pre- 
empt, Hans Baj was also estopped and 
had no separate right of suit. Against 
this decision this appeal has been preferred. 

It has now been settled by this Court in- 
AIR 1929 Lah 265 1 and A I B 1935 Lah 
884 2 that the right of pre-emption can 
be waived by a pre-emptor when property 
is offered to him for sale before a definite 
oontraot of sale with any other person 
has oome into existence and suoh person 
has refused to purohase the property or 
intimated his intention of not purchasing 
the property. There is no doubt therefore 
that Kanshi Bam is estopped. 

I here remains the question whether 
Hans Raj can pre-empt in the circum- 
stances described. It was stated in 35 P R 
1908 3 that where the property, on the 
ownership of whioh the right to pre-empfe 
is based, belongs to a joint Hindu family,, 
the right of pre-emption vests under Cl. 7 
of S 13, Pre-emption Aot 1905, in every 
oo-sharer in such property. It seems to 
us that the word “ oo-sharer ” is not the 
right word to use as regards the joint pro- 
perty of a joint Hindu family. The mem- 
bers of the family are coparceners but 
have no ' share ” until there is disruption 
of the family. Besides, though the head, 
note of the authority mentioned refers to- 
the Punjab Pre-emption Aot 1905, tho 
case was apparently one governed by th& 
Punjab Laws Aot 1872. We were also 
referred to 6 Lah l, 4 but that oase doe» 
not purport to deoidethe question before us. 

It was held by the Court of the Judicial 
Commissioners, Oudh in 88 I C 879 B thafr 
an undivided member of a joint family 
oannot, apart from the other members of 
the family, unless he represents the whola^ 
family as karta, claim to be a oosharer 
within the meaning of 8. 9, Oudh Laws- 
Aot. The expression "oosharer” in that- 
Beotion means a juristio person and not 
merely an individual who oolleotively with 
other individuals constitutes a single juris- 
tic person. A converse oase was demded 

1. Ram Bahai v. Mohammad Tufali, (1929) 16 

A I R Lab 265 = 116 I l 7*7=30 P L B 88. 

2. Bardar Muhammad v. Khuda Bakheb, (1936}> 

22 A I R Lah 884=1# 0 10 937 

5. Iehri Parshad v. Basbe-har Nath, (1908) 36 

P R 1908=92 P W R 1908 =179 P L K 1908. 

4. Ba Narain v Behari Lai (1926) 12 A I RPO ; 

18 = 84 I C 88 '=62 I \ 22=6 ahl(PO) 

6. Gajadhar v. Lai Behari (192^) 12 A I R Oudh*. 

862=88 I O 879=28 O O 189=2 OWN 264.- 
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in this Court and reported in 67 I 0 76.® 
It was held there that the sons in a joint 
Hindu family oannot maintain a suit to 
pre-empt a sale of joint family property, 
made by the father as managing member 
of the family, and which is not alleged to 
be otherwise than for necessity. Here 
again the idea is that the family is one 
until separation. A oase on all fours 
with the present is A I R 1931 All 216 7 
where it was held that the refusal of a 
karta of a joint Hindu family to purchase 
the property sought to be pre-empted 
bound the coparceners as well and they 
could not olaim a separate right of pre- 
emption. This principle also obtains some 
support from the decision of their Lord- 
ships of the Privy Counoil in 82 P R 
1919. a The oooupanoy tenants of a village 
sued for pre-emption in respeot of the sale 
of the village by the proprietor. It was 
found that two of the body of tenants, 
aoting on behalf of the whole village, 
introduced the vendees to the vendor’s 
agent as prospective purchasers, telling 
him that an agreement had been come to 
whereby those vendees should pay the 
money and acquire the property, which 
should then be held as three-quarters for 
the vendees and one quarter for the 
tenants. Thereafter the tenants sued to 
pre-empt the sale, but it was held that 
they were estopped as two of the tenants, 
aoting for the village, had helped the ven. 
dees to have the purohase effected. It 
was held further that there was no need 
that the two representatives of the whole 
village should have held powers of attorney 
and that it would require very strong and 
oogent reasons to oompel the Court to 
hold so extremely reasonable arrangement 
bad simply because some of the villagers 
happened to be infants. 

On the authorities therefore, we hold 
that a waiver by the manager of a joint 
Hindu family operates as a complete 
waiver by all the members of the family. 
That is the only reasonable view which 
oan be taken. The appeal accordingly 
fails and is dismissed. We however make 
no order as to oosts pf this Court. 

B.d./ii.k* Appeal dismissed . 


6. Bukbt» Ram ▼. Kota Bam, (1932) 67 I C 76 
T. Suraj PraBad v. Oudh Beharl, (1931) 18 A I R 
All 216=191 I 0 681=1981 A L J 204 
8. Idris v. J. Skinner, (1918) 6 A I R P 0 164= 
66 I 0 723=82 P B 1919. 
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Addison and Din Mohammad JJ. 

Mt. Sat Bhawan — Plaintiff — 

Appellant. 

v. 

Bedi Bam Kishen Singh and others — 

Defendants — Respondents. 

First Appeal No. 18 of 1937, Decided on 
18th Ootober 1937, from order of Sub- 
Judge, First Class, Amritsar, D/- 21st De- 
cember 1936. 

(a) Court-fees — Possession — Possession 
howsoever obtained is good possession — Con- 
structive possession through tenant is good 
possession. 

Possession although obtained by force, fraud or 
collusion is valid possession in the eyo of the law 
for the purposes of the Court-fees Aot. Posses- 
sion may be aotual or constructive and possession 
through tenant is recognised by la//. (P 276 0 2] 

(b) Court-fees Act (1870), Sch. 2, Art. 17 (vi) 
and S. 7 (v) — Person not in possession of pro- 
perty claiming to be entitled to it — S. 7 (v) 
and not Art. 17 (vi) applies. 

If a person is not in possession of property to 
whioh ho considers he is entitled on the strength 
of any right, title or iatereet that he olalms in 
relation thereto and seeks to obtain possession 
thereof from the person who Is keeping it baok 
from him, there being no join' ness of possession or 
title between the two, his suit is one for possession 
bare and simple, to whioh the provisions of 8. 7 

(v) apply, and no oocasion arises to invoko Art. 17 

(vi) of Boh. 2 in his favour : A I R 1930 Lah 839 
and AIR 1934 Lah 563 {F D), Listing. 

[P 277 0 1] 

Shamair Chand and D. N. Aggarwala 

— for Appellant . 

Nihal 8iDgh — for Respondents. 

Din Mohammad J. — The suit out of 
whioh this appeal has arisen was instituted 
by Mt. Sat Bhawan widow of Baba Man. 
mohan Singh and her married daughter 
Mt. Har Narinjan Kaur. It was brought 
on 19th August 1935 and was ‘for parti- 
tion of property by metes and bounds.’ 
The principal defendants in the suit were 
Bedi Ram Kishen Singh brother of Baba 
Manmohan SiDgh and his son Devindar 
Bingb. The plaintiffs alleged that the two 
brothers, Baba Manmohan Singh and Bedi 
Ram Kishen Singh, separated about 21 
years ago and sinoe then had been in pos- 
session of their respective shares. The 
immovable property, however, was left 
joint. On 3rd May 1931, Baba Manmohan 
Singh bequeathed his property to the two 
plaintiffs and on 16th February 1933 ho 
died. The relations of the parties became 
strained after Baba Manmohan Bingh’s 
death and as the plaintiffs apprehended loss 
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at the hands of Bedi Ram Kishen Singh, 
they claimed a deoroe for 'possession by 
partition and separation of their one half 
share.' A court. fee stamp of the value of 
Rs. 10 only was paid on the plaint. 

The suit was resisted on various grounds 
by the principal defendants. While ad. 
mifcting that the property was joint of the 
two brothers, Baba Manmohan Singh and 
Bedi Ram Kishen Singh, they denied the 
faotum of partition as alleged in the plaint. 
Besides, both the existence and the legality 
of the will as also the status of the plain- 
tiffs were repudiated. Along with the 
pleas on faots, certain technical pleas were 
also raised of whioh the sole plea with 
whioh we are at present concerned is that 
of the insuffioienoy of oourt-fee stamp. 
This plea was raised on the ground that 
neither of the plaintiffs was in possession 
of any portion of the property in suit and 
was mainly founded on a previous order 
made by another Court in a previous suit 
brought by these plaintiffs on the same 
faots. The Subordinate Judge recorded 
certain evidence on this issue and came to 
the conclusion that the plaintiffs had failed 
to show that they were in possession of 
any part of the property in suit and could 
not consequently institute it unless they 
paid ad valorem oourt-fee on the value of 
the whole property olaimed by them. The 
plaintiffs did not oomply with the requisi- 
tion of the Court and their plaint was 
accordingly rejected. Dissatisfied with this 
order the plaintiffs have appealed. 

Two questions fall for determination in 
this oase : (a) Whether the plaintiffs were 
in possession of any part of the property in 
suit at the time of the presentation of the 
plaint and (b) if so, what is the proper 
court-fee ohargeable on the plaint. We 
take up question (a) first. It is in evi- 
dence that several shops forming part of 
the property in suit are in possession of the 
plaintiffs through the tenants occupying 
them. Several rent. deeds have been placed 
on the record whioh have been duly proved 
by the executants thereof. For example, 
Ghulam Muhammad son of Muhammad 
Ramzan (P. W. 3) admits having exeouted 
the rent deed Ex. P. 7 in favour of the 
plaintiffs. Similarly Ghulam Muhammad 
son of Asal Wain (P. W. 4) proves the rent 
deed Ex. P. 1, Bawa Mai (P. W. 5) the 
rent deed Ex. P. 8 and Puran Chand 
(P. W. 7) the rent deed Ex. P. 10. Gobind 
Ram (P. W. 6) deposes to having taken 


two shops and the first floor on lease from 
the plaintiffs. Narain Singh (P. W. 1) is 
the soribe of some of these rent deeds and 
formally proves their execution by the res- 
pective executants. There is thus ample 
testimony to establish that some of the 
tenants oooupying some items of the pro- 
perty in suit have attorned in the plain- 
tiff’s favour. The only objection taken by 
the respondents on these deeds is that 
they have been oollusively exeouted in 
favour of the plaintiffs by these wit- 
nesses who have been given most favour- 
able . terms therefor and as they are 
fictitious, no value should be attached to 
them nor should any conclusion of posses- 
sion be derived therefrom. We have how. 
ever not been referred to any authority 
on the basis of whioh it oan be said that 
possession obtained by foroe, fraud or 
oollusion is not a valid possession in the 
eye of the law for the purposes of the 
Court-fees Act. Possession may be actual 
or constructive and there oan be no doubt 
that possession through tenants is con- 
structive possession recognized by law. 
It may be that at the time when the 
previous suit was instituted by the plain- 
tiffs this possession had not come into 
existence but that oiroumstanoe 1 does not 
militate against a different finding in this 
oase in any manner. The only conclusion 
possible from the evidence adduced by the 
plaintiffs is that they are constructively 
in possession of a part of the property in 
suit. 

The answer to the second question is 
fraught with difficulties. The trend of 
authority has not been uniform on this 
matter and although an effort was made 
to set all doubts at rest in a Full Bench 
judgment reported in 15 Lah 53 1, 1 the 
present oase unfortunately does not fall 
within the terms of the rule enunoiated 
there. Neither the property involved in 
this oase is joint family property nor are 
the plaintiffs the members of any suoh 
family. On their own allegations, they 
olaim through a separated member and 
seek to obtain possession of the property 
that had fallen to his share long ago. 
They further claim to be the devisees of 
the property on the strength of a will said 
to have been exeouted in their favour by 
the separated member in 1931. This being 
so, there is no jointness of title between 

1. Asa Ram v. Jagannath, (1934) 21 A I R Lah 
663=150 I 0 994 = 15 Lah 531 = 36 P L R 
48 (F B). 
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them and the defendants and consequently 
they oannot claim the benefit of tbe rule 
laid down in tbe Full Benoh judgment. 

Counsel for tbe appellants further draws 
our attention to a Division Benoh aulho- 
rity of this Court reported in 31 P L R 
315* but in our view that oase also does 
not help him as it proceeds on different 
premises. There the plaintiff alleged that 
he was in joint possession of the property 
in suit and all that he olaimed was sepa- 
rate possession thereof. Both the learned 
Judges who delivered separate judgments 
in the ca6e emphasized that aspect of the 
case and on that basis deoided that 
Art. 17 (vi) of Sohedule 2, Court-fees Aot, 
applied. In the present case, the state of 
affairs is quite different. The plaintiffs, 
no doubt, have been found to he in posses- 
sion of some items of the property in suit 
hut their possession on their own showing 
is not joint hut oxolusive, and their title 
too is not joint with the defendants. 
Evidently therefore to their oase tho rea- 
soning used in that judgment does not apply. 

In our view if a person is out of posses- 
sion of property to which ho considers he 
is entitled on the strength of any right, 
title or interest that ho claims in relation 
thereto and seeks to obtain possession 
thoreof from the person who is keeping it 
back from him, there being nojointness of 
possession or title between tho two, his 
suit is one for possession, bare and simple, 
to which tho provisions of S. 7 (v), Court, 
ifeee Aofc, apply and no occasion arises to 
invoke Art 17 (vi) of Soh. 2, Court-fees 
Aot, in his favour. 

Wo accordingly uphold the judgment of 
the Subordinate Judge though on a 
different ground and dismiss this appeal. 
In the peculiar oiroumstanoes of the oase 

however we make no order as to the costs 
of this appeal. 


B.D/r.K, 


Appeal dismissed. 


2. Nikka v. Fazil Did Khan, (1990) 17 A I 
Lah 839 = 123 I 0 525=31 P L R 316. 
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Dalip Singh and Bkemp JJ. 

Goeyika Cotton Spinning and Weaving 
M'U* Lid., Delhi — Plaintiffs — 
Appellants. 

v. 

Messrs. Duncan Stratton and Co. — 
Defendants — Respondents. 

First Appeal No. 1769 of 1935, Deoided 
on 13th July 1937. 


(a) Limitation Act (1908), Art. 115 — Com- 
pany A wishing to erect weaving shed, asking 
firm B to send specification for same — 
Specifications sent containing three estimates 
of different machinery covered by single let- 
ter giving total price of all machinery — Letter 
also stating that one-third of total price be 
paid wit h order — Order placed and machinery 
deli vered — Some machinery found to be of 
different make — Suit for breach of contract 
against firm B - Almost all machinery includ- 
ing one complained of delivered more than 
three years before suit but part of engine 
delivered within three years — Art. 115 held 
applied and suit was within time as order 
was single whole. 

Certain company A informed the firm B that 
they wished to erect a weaving ehed and asked 
them to send a complete specification for tho 
same. Specifications containing three estimates 
for different machines were oovored by a single 
letter whioh gavo a total price of all the machinery 
and stated that ono-third of such total price 
should be paid in advanco with the order. Tho 
order was placed and delivery taken, but it was 
found that some maohioery was not of tho same 
make as ordered A suit was brought by company 
A against firm B for damages for broach of con- 
tract. Almost all the machinery including the 
subject matter of tho suit was delivered more than 
three yoard before tho date of the 6uit but a part 
of an engine was delivered within threo years. The 
trial Court dismissed tho suit as time-barred hold- 
ing that the order was an order for separate pieces 
of machinery and timo ran from delivery of oaoh 
maohino : 


Held Art. 115, applied. Tho olauso about pay- 
ment conclusively showed that tho order was 
regardoi as a single whole and tho timo began to 
ruu from the date of the last delivery. Tho suit 
therefore was within timo. [P 270 C 2 ; 230 C 1] 


» iwiupai ana /agent — Kelationahip — 
Suit for accounts — Firm A ordering certain 
machinery from firm B according to its 
specifications — Firm B supply ing some machi- 
nery with prices fixed but rest subject to 
fluctuations of prices nnd its commission on 
actual prices Firm A selling all machinery to 
company Q with all rights under contract 
with firm B Firm B informed accordingly — 
Subsequent changes in constitution of firm 
B held did not affect its liability to O. 


The firm is an entity and in tho absonoe of any 
notice to those with whom it had dealings, if the 
various partners and proprietors as&ume the liabi- 
lities as well as the rights of tho ourront firm, the 
existing proprietor of the firm must bo regarded as 
the agent of those with whom tho firm had 
dealings in the same way as his predecessors. 

. n 3 , [P 281 0 2] 

A, a firm ordered certain machinery from the 

firm B according to tbe epeclfioatlons and esti- 
mates submitted by firm B. Acoording to the 
invoioes, the firm was to supply certain machinery 
from their own stock with the prices fixed but the 
prices of the rest of (he machinery were made sub- 
jeot to fluctuations in them and tho firm B was to 
charge five percent as their commission upon 
aotu il pricea. For certain other purpoBes auoh as 
insuring, shipping and clearing goods the firm B 
acted as agents of firm A. During tho transaction 
tne urm A sold all the maohioery to oompany Q 
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and informed the firm B to credit all advanoes 
made by firm A to the name of oompany G who 
also confirmed this and asked the firm B to cor- 
respond and to draw upon them in future. There 
were aleo changes in the firm B. S who was sole 
proprietor of the firm when order was placed took 
some other people into partnership but these 
partners gradually retired. Ultimately 8 also 
retired and W became the sole proprietor. The 
oompany G instituted a suit against the firm B 
for rendering acoounts on the ground that the 
firm B as their agents had charged far In exoess of 
the prioe aotually paid to the suppliers. It was 
pleaded on behalf of firm B that it was aoting as 
principal and not as an agent and even if it was 
an agent the existing sole proprietor W was not 
liable to render aooounts and at any rate the firm 
B was not an agent of oompany G as the relation- 
ship of principal and agent existed between the 
firm A and S the then sole proprietor : 

Held that the firm B acted as an agent with 
regard to the machinery the prices of whloh were 
made subjeot to the fluctuations and aoted as 
principal with respeot to the machinery the prioes 
of which were fixed. (P 281 0 1] 

Held further that the ohaDge in the firm B 
did not affeot this relationship in the absenoe of 
notice to those dealing with it as the firm is an 
entity. The existing proprietor was therefore 
liable to render acoounts. [P 281 0 2] 

Held also that the firm B was also an agent of 
the oompany G as the firm A had not only trans- 
ferred the machinery bought from firm B to oom- 
pany G but also the entire rights under the 
oontraot. The firm B therefore was liable to 
render aooounts to firm G for the items for whioh 
they aoted as agents. (.P 282 0 1] 

M. C. Mahajan, J. N. Aggarwal and 
E. C. Soni — for Appellants. 

Aohhru Ram, Bhagwat Dayal, Keshab 
Chandra and Vishnu Datfca — for 
Respondents. 

Skemp J. — This is an appeal against a 
judgment and deoree of the Senior Sub- 
ordinate Judge of Delhi dismissing a suit 
for damages and aooounts. The plaintiff is 
Btyled “the Goenka Cotton Spinning and 
Weaving Mills, Ltd,, Delhi, through their 
Managing Agents Messrs. Paras Ram 
Qarnand Rai,” and the defendant is a firm 
trading as Messrs. Duncan Stratton & 
Oompany. In 1919 Messrs. Paras Ram 
Qarnand Rai wished to start a weaving 
shed in Delhi and early in 1920 they 
ordered from the defendant firm an engine 
and machinery of considerable value. The 
defendants’ detailed specifications and 
estimates were submitted and the plain, 
tiffs' order given in January 1920. Deal- 
ings went on till 1923. It was the time 
of the post-war boom, whioh did not last 
long, for cotton goods and of a soaring and 
falling exchange. In February 1920 when 
the plaintiffs made their first big remit- 
tance to England, the rupee was at 


2s. 7*d., but on 21st May 1921 it was Is. 
213/16d. During the dealings, Messrs. 
Pars Ram Harnand Rai informed the 
defendant firm that the machinery bought 
by them had been sold to the Goenka 
Cotton Mills and authorized the defendant 
firm to plaoe all sums advanced to the 
credit of the Mills. 

There were also changes in the oonsti. 
tution of the defendant firm. Until 5th 
February 1920 Mr. F. B. Stratton was the 
sole proprietor. On that date he took 
into partnership Richard Forshaw, John 
Cardiff Watson, Edmund Mills Harwood 
and Frank Harwood, but the deed provided 
that Mr. Stratton was to have absolute 
control. On 1st Maroh 1920 Mr. Forshaw 
withdrew and on 2nd September 1922 a 
further agreement was executed showing 
that Mr. Stratton had withdrawn from 
31st Maroh 1921. Mr. David Watson 
became a partner on 1st April 1923 and 
Mr. E. M. Harwood died on 11th Novem- 
ber 1923, so that, from that date, Mr. J. 0. 
Watson, Mr. Frank Harwood and Mr. 
David Watson were partners. A deed of 
dissolution was executed on 16th Maroh 
1926 whereby Mr. J. C. Watson and 
Mr. Frank Harwood retired, Mr. David 
Watson remaining the sole proprietor. 
Mr. Frank Harwood is however the firm’s 
representative in England. 

The plaint was lodged on 9th October 
1924 and an amended plaint on 21st 
December 1925. The original claim was 
for Rs. 25,000 damages, and the plaintiffs 
prayed for a deoree for that amount 
together with a deoree for the return of 
one machine or refund of its prioe. In the 
amended plaint, the plaintiffs set forth 
that they had ordered machinery in 
aooordanoe with the detailed estimates 
given by the defendants in January 1920, 
that the machinery reached India in the 
beginning of 1921 and took about six 
months to be brought to Delhi, opened and 
fitted. Some parts of the machinery were 
broken but the defendants failed to obtain 
insuranoe for the greater part of it. The 
defendants had supplied two machines, 
water mangle and starch mangle, under 
different names in order to increase their 
bill and the plaintiffs sought that one 
might be returned or that they might 
reoeive compensation. The plaintiffs had 
ordered an engine by Newton, Bean and 
Mitchell but the engine was supplied by 
another maker, Pollit and Wigzell, of 
different horse, power and different speoifi- 
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nations. The defendants, who aoted for 
"the plaintiffs merely on a commission 
basis, had charged far in excess of the 
price actually paid to the suppliers. They 
sought a decree for damages and also for 
aooounts and a decree for the return of 
one of the mangles. 

The defendants pleaded that the Delhi 
Courts had no jurisdiction, that the suit 
was barred by time, that as early as 1920 
the plaintiffs knew that they were getting 
a Pollit and Wigzell engine and that they 
had aooepted it, that both a water maagle 
and a starch mangle were necessary, that 
the plaintiffs were responsible for the loss 
about insurance because they had not 
lodged their olaim promptly and that they, 
defendants, were not the agents of the 
plaintiffs but aoting as principals. On 7th 
February 1925 the Senior Subordinate 
Judge, Delhi, framed the following issues : 

1. Has a Delhi Court no jurisdiction ? 2. Is 

the suit within time ? 9. Has there been any 

•ohange In the constitution of the defendant firm? 
If so, how does it afleot the oiho ? 4. Are plain* 

■tiffs estopped # from bringing the olaim and to 
what extent ? 6 Were any parts of the machi- 

nery broken ; and are tho defendants liable on 
•that account ? If so, to what extent ? 6. Ia water 
mangle and starch mangle one and the same 
thing and are the plaintiffs entitled to return one 
of the maohinea or to reoeive from the defendants 
compensation regarding the duplication ? If so, 
In what amount ? 7. Did the plaintiffs order the 
Pollit and Wigzell engine whloh was supplied ? 
8. If not, are the plaintiff* entitled to any dam- 
agos on acoount of the said engine being different, 
defective or leas efficient or otherwise ? If so. to 
what extent ? 9. Are plaintiffs entitled to receive 
any compensation on acoount of the difference in 
lathe and other machinery as alleged in para. 7 of 
the plaint ? If so, to how muoh ? 10. Have the 
plaintiff d suffered any aotual lose on account of 
the defendants’ breach of oontraot and warranty 
If any ? If so, how muoh ? 11. To what relief are 
the plaintiffs entitled ? 12. What is the relation- 
ship between the parties and, are defendants 
bound to render aooounts to the plaintiffs ? 

On 18th March 1926 the defendants 
lodged a petition for revision of the order 
permitting amendment of the plaint, which 
was dismissed by a Division Benoh of this 
Oourt^ on 10th May 1927. Commissions 
then issued for examination of witnesses 
in Bombay and in England. There were 
considerable difficulties about the examina- 
tions and notably, the same documents 
were required for examination of the wit- 
nesses in Bombay and in England. Henoe 
the commissions for the witnesses in 
England were not sent until after the 
Bombay witnesses were finished in 1929. 
Oommissions were executed in England 


between 1930 and 1933. The plaintiffs 
did nob even know English ; they did nob 
know the procedure ; they were uncertain 
exaobly which witnesses they wished bo 
examine and all these oiroumsfcanoes delay- 
ed matters. After the Commissions were 
executed, evidence was taken in Delhi 
between August 1933 and January 1935. 
Arguments were heard in March and April 
and judgment pronounoed on 30th May 
1935 by the last of the various Subordinate 
Judges who had handled the oase. Wa 
have spent 11 days in hearing arguments 
and unfortunately the oase will nob ba 
finally disposed of now. This is a bad 
history even for a Delhi oase. 

The Judge who deoided the case, L. Siri 
Ram Puri, held that the Delhi Court had 
jurisdiction, that the suit was within time 
for aooounts but barred by time for damages 
or for tbe return of a mangle, that the 
changes in the constitution of the defen. 
dants’ firm were of no effeob, that there 
was no question of estoppel except with re- 
ference bo insurance, that the plaintiffs were 
not entitled bo return a mangle or reoeiva 
compensation, that the plaintiffs had ao- 
oepted, paid for and worked a Pollit and 
Wigzell engine for over two years ani must 
be takea to have ordered it, that the defen- 
dants were nob the agents of the plaintiffs 
and the plaintiffs were not entitled bo ao- 
oounts. On the minor issues he held in 
favour of the defendants and he dismissed 
the suit with costs. The first point argued 
w is limitation. Admittedly the Article ap- 
plicable is 115 of the Limitation Act and 
the period three years from the date 
of the breaoh. The Senior Subordinate 
Judge held that the plaintiffs’ order was 
an order for separate pieces of machinery 
and time would run with regard to eaoh 
maohine as and when it was delivered. 
Nearly all the machinery was delivered in 
Bombay more than three years before the 
institution of the suit, and if it were held 
that time ran from delivery at Delhi, there 
was no evidence on that point. The suit 
regarding the engine and the mangle was 
also barred by time; only the olaim for 
aooounts was within time. 

Mr. Mehr Ohand Mahajan for the ap- 
pellants argued that the suit was within 
time beaause the order for the machinery 
was single and indivisible and because there 
was also unity of objeob. The dealings 
began by the plaintiffs, on 2nd December 
1919, (V, 3) informing the defendants thafc 
they wished to ereob a weaving shed for 
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three hundred looms and asking them to 
send a complete specification for the same. 
The replies are the specifications of 12th 
and 13th January 1920, printed at pp. 4 to 
15 of Vol. V. and oovered by a single letter 
of 13th January 1920 (V. 15, 16). The 
first estimate is for an engine, Lancashire 
boiler, fire service pumps, humidifier pump 
and artioles for the mechanic's shop. 
The second estimate was for saturating 
machine, kiers, ohemicking maohine, water 
mangle and starch mangle. The third 
estimate was for a calendar and the baling 
press. The covering letter gave the total 
price of these as £18,026-16-6 and laid 
down that the plaintiffs should " pay one- 
third in advanoe with the order, and will 
hand us within the next ten days a sterling 
demand draft for £6000. ” The olause 
about payment seems to me to show con. 
olusively that the order was regarded as 
a single whole and that time would run 
only from the date of the last delivery. 
Admittedly, part of the engine was deli, 
vered within three years of the suit and 
the suit is therefore within time. 

I will consider next the twelfth issue, 
the main issue in the case. It was argued 
before us for the appellants that the defen- 
dant firm was the plaintiffs’ agent, for the 
respondents, that the parties were prinoi. 
pals, on the admitted basis that if the 
defendant firm was plaintiffs' agent, it 
would have to render aooounts, but it is 
worth bearing in mind the exact wording 
of the issue. The learned Senior Subordi- 
nate Judge began his discussion by saying 
that even in the amended plaint it was 
not alleged that the relationship between 
the parties was that of principal and agent. 
In para. 8 (a) of the amended plaint it is 
set forth : 

The defendants who aoted for the plaintiffs 
merely on commission basis, charged the plain* 
tiffs for the machinery far in excess of the price 
actually paid to the suppliers. The plaintiffs 
further understand that defendants have over- 
charged the plaintiffs in other respeots also. The 
defendants are responsible to render to the plain- 
tiffs full and true accounts of the dealings relating 
to the purchase of the machinery in suit and to 
pay baok to the plaintiffs all amounts oharged in 
excess of the aotual payments or disbursements 
as also all amounts reoeived baok by the defen- 
dants from the suppliers and not acoounted for 
to the plaintiffs together with interest on sums 
found due. 

This can only mean that the defendant 
firm were aoting as agents of the plain- 
tiffs. For the respondents, it is admitted 
that they were aoting as the plaintiffs’ 


agents for certain purposes, euoh as for 
insuring, shipping and olearing goods. In, 
the first instance the defendants firm sub- 
mitted three invoioes, the first being for 
the engine, boiler, fire service pump,, 
humidifier pump, a lathe and a drilling, 
maohine. There was a note that 

The prioes of the Boilers, Economizers and Don- 
key Pump are basis prioes only, and subjeot to 
advanoe if oost of machinery has to be advanced 
from the time the order is booked up to time of’ 
completion aDd shipment, should there be any 
increase in oost of raw material and wages. Th& 
rest of the items whioh form portion of our stock 
lines, and which we have already ordered from 
home, are fixed prices. 

The rest of the items include the fire- 
service pump, humidifier pump, the lathe- 
and the drilling maohine, the two latter 
not now being in dispute. It was further- 
noted that the fire service pump was in 
stook at Bombay, and the drilling machine- 

in stook. It was also noted that : 

Freight and insurance oharges to Bombay are not 
inoluded in above quotations, and will be charged- 
extra at aotual oosts. Please note that the above 
prioes have been calculated without any com- 
mission or profit for ouraelvos, so on to all above 
prioes will have to be added 5 per cent, for our 
own commission. The final oost will therefore 
be £6692 as shown above, plus £334-12-0 for 
our commission, total £7026-12 0 basis price 
F. O. R, Steamer English Port. 

The second estimate was for themanglesr 
and some other maohines not now in 
dispute. It contained a clause that the 
prioea in the estimate were only current- 
basis prioes and subject to advanoe similar 
to that just quoted but in this estimate- 
there was nothing at fixed prioes. The 
third estimate was for a cloth finishing, 
oalendar and baling press of whioh the 
latter is now in dispute. It also contained 
a note that the quotations were only cur- 
rent basis quotations subjeot to increase. 
The first estimate is dated 12th January 
1920, the other two dated 13th January. 

On the latter date there is a letter (V. 15) 
in whioh the defendants apparently set 
down the oonolusions come to in "our 
interview with you this morning in com- 
pany with Mr. K. A. Desai.” In reference 
to the engine, boiler, pumps and mechanics 
shop tools, and also in reference to the 
oalendar and bale pressing plant, i. e. 
the items of the first two invoioes, in- 
place of 5 per oent. commission the defen- 
dants agreed to aooept only 2i per oent. 
and in reference to the third estimate 
for bleaohing and finishing machinery ib 
was understood that the defendants’ basis- 
quotations inoluded commission. Every-. 
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tbiDg ordered in the three estimates was 
then summarised and it was noted : 

It is agreed tbat with the exception of the fire 
servioe pump, humidifier pump, lathe and dril- 
ling machine covered by our estimate of yester- 
day’s date, the prices of which are to be considered 
fixed, the prices of all the other machinery are 
current basis prices, subject to fluctuation and to 
increase accorditg to advances .... 

It was noted that the fire service pump, 
humidifier pump, lathe and drilling maohine 
would be from stook. It was also noted : 

We shall as usual arrange for shipment of the 
machinery to Bombay, oovering all freight and 
insurance charges, whioh will be paid extra by 
you according to aotual costeo 

Now, in my judgment, in reference to 
the articles which the defendant firm con. 
tracted to supply at fixed prices, they 
were principals. At any rate, in view of 
this oontraot they are not liable to render 
accounts. For the other machinery sup- 
plied, however, the defendants were aoting 
as the plaintiffs' agents. There is no evi- 
dence as to what is meant by ‘ basis 
prioes.” It must bo remembered that 
Mr Stratton is dead and that this Mr. 
Frank Harwood, although at the time ho 
was an assistant in the firm, was not 
present at any of the original negotia- 
tions, (III, 50; see also III, 54, answer 
63). Desai cannot be found: the plaintiffs 
probably did not understand. But it 
dearly meant that the defendants should 
pay the price whioh might vary aooording 
to variations in the oost of manufacture in 
England, and as the price was not fixed 
but depended on what the defendants had 
to pay to other people, the conclusion is 
inevitable that the defendants were aoting 
as the plaintiffs’ agents in making these 
payments. 

The defendant firm undertook exchange 
operations on behalf of the plaintiffs. A 
letter from the defendants dated 6th 
September 1921, shows that as the best 
means of making remittances to England 
at a low and dropping exchange they 
had deoided to place the plaintiffs’ money 
with the Mercantile Bank and had arrang- 
ed an overdraft in London against the 
floating account in Bombay so that when- 
ever the exchange rose, a remittance could 
be made forthwith. It is not possible to 
explain this transaction on the supposi- 
tion that the defendants were principals. 
If they were principals, as in the case of 
the pumps, they were only concerned 
with receiving payment for the goods 
whioh they had sold and not with making 


the plaintiffs’ financial arrangements for 
payment to other parties. 

Mr. Aohbru Ram for the respondents 
contended that the ohanges in the defen- 
dent firm protected them from liability. 
It is indeed a striking faot that at the 
time the oontraot was entered into, Mr. 
F. B. Stratton was the sole proprietor of 
the firm ; now Mr. Stratton is dead, and 
the Bole proprietor is Mr. D. Watson who 
had nothing to do with the firm till lst| 
April 1923 ; but the tirm is an entity and 
in the absence of any notice to those with 
whom it had dealings, the various partners 
and proprietors assumed the liabilities as 
well as the rights of the current firm. 
Henoe, in my opinion, the present pro- 
prietor of the firm must be regarded as the 
agent of the plaintiffs in the same way as 
his predecessors. It was finally urged thatj 
at any rate the defendant firm were not 
the agents of the Goenka Cotton Mills. 
On 19th December 1920 Pars Ram liar, 
nand Rai wrote to the defendants : 

We beg to inform you that the machinery 
bought by us has been sold to Messrs the Goenka 
Cotton Spinning and Weaving Mills Co., Ltd., 
and Mr. Desai will oxplain to you the same and 
you will please do all what he tells you to do on 
our behalf. 

The defendants wanted further autho- 
rity and on 24th January 1921 the plain- 
tiffs wrote : 

Since we have Bold all our machinery bought 

through you . to tho Goenka Spinning 

and Weaving Mills Co. Ltd., Delhi, we hereby 
authorize you to place all the sums advanced by 
us hitherto to tho credit of tho said Mills. 

On the same date a letter was written 
on behalf of the Mills confirming this and 
asking the defendants to correspond and 
draw upon us in future ”. The copy of this 
letter on the reoord is not signed. The 
plaintiff firm consists of three brothers : 
Seth Sat Narain, Ganga Dhar and Durga 
Parshad. One of the partners Seth Ganga 
Dhar giving evidence said : " We started 

the Goenka Cotton Mills with an autho- 
rized oapital of Rs. 20 lakhs ”, of whioh 
about ten lakhs was subscribed, Rupees 
9,25,000 by the managing agents. Mr. 
Desai also purchased shares of the value of 
Rs. 10,000, but never paid for the shares 
whioh were transferred to Pars Ram 
Harnand Rai. The company failed to 
materialize, but it appears that the plain- 
tiffs wished to add to their other profits 
those of oompany promoting and as parb 
of those profits asked the defendants to 
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increase their invoices on the whole of 
maohinery ordered by 15 per oent. 

Mr. Aohhru Ram argues that the rela- 
tionship of prinoipal and agent existed 
only between Messrs. Pars Ram Harnand 
Rai and Mr. F. B. Stratton, not between 
the Goenka Cotton Mills and Mr. Watson. 
I have already held that Mr. Watson was 
responsible for all the liabilities of the 
6rm Dunoan Stratton and Co. The answer 
to the other point depends on whether 
• Pars Ram Harnand Rai transferred to the 
Goenka Cotton Mills only the maohinery 
which they had bought or their entire 
rights under the oontraot. I would answer 
this in the latter sense because Pars Ram 
Harnand Rai asked the defendant firm to 
plaoe sums hitherto advanced to the cre- 
dit of the Mills. But it is not really neoes. 
eary to go into this because this point was 
not specifically pleaded by the defendants 
or speoifioally put in issue. I would there- 
fore hold that the defendant firm are 
liable to render accounts to the plaintiffs 
and will in the remainder of this judg- 
ment indioate as far as possible to what 
extent. (After discussing the evidence 
regarding the extent of liability to render 
accounts with respeot to different items 
his Lordship proceeded further.) The 
result of this discussion is that the defen- 
dants will have to pay to the plaintiffs 
£300, the secret commission paid to 
Desai, and ancillary charges, £6 the 
difference in price between the two man- 
gles and £67-18.3, freight and insurance 
charges for the fire service pump appar- 
ently not aotually incurred. They have to 
aooount to the plaintiffs for the prioe of 
the boiler and the baling press ; and for 
the rupee and sterling overdraft aooount. 
The final order will therefore be that the 
appeal is accepted and the plaintiffs given 
a deoree for the items specified plus any- 
thing which may be found due on the 
other items of aooount. Unless the three 
last items of aooount can be settled simply, 

I would earnestly advise the parties to 
compromise, as it is possible that the liti. 
gation on these points may cost more 
than the total sum ultimately found due. 

If the defendants can traoe aooounts from 
Alex. Young and Co., and from the sterling 
overdraft aooount of the Mercantile Bank 
in London, it might settle the matter. It 
is possible that Alex. Young’s aooounts 
may not be forthcoming. It is very strik- 
ing how witness after witness has stated 
that books have been destroyed or aooounts 
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oannot be traced ; this is true even of the 
olerk who gave evidenoe on behalf of the 
Mercantile Bank, Bombay. The defen- 
dants have deposed that they have put on 
the record everything in their possession 
relating to the transactions in question ; 
but it was part of the appellants’ case that 
they had deliberately destroyed their books. 
This I do not believe ; but Mr. Frank 
Harwood admitted that a number of 
books and papers had been destroyed on 
two occasions when dead rats were found 
in the Record Room (III, 88) ; and Mr. 
Watson said that a number of books were 
destroyed under his instructions in 1926, 

when we installed quite a new system 
by Roneo, when I took over the firm ", 
(HI, 32). The suit for aooounts had been 
lodged in 1925 and whatever the reason 
the defendant firm are responsible for the 
unfortunate results of the destruction of 
aooount books. 

I would therefore aooept this appeal 
and grant the plaintiffs a preliminary 
deoree for aooounts to be rendered by the 
defendant firm in accordance with the 
foregoing. In view of the result, plaintiffs 
having failed on several issues, the defen. 
dant firm is to pay half the plaintiffs' 
costs. The case is now remitted to the 
Court of the Senior Sub-Judge, Delhi, to 
take an aooount of the amounts due on (a) 
the secret commission paid to Desai, and 
ancillary oharges thereon, (b) the boiler, 

(o) the baling press, (d) the rupee and ster- 
ling aooount. The amounts due on the 
difference between the two mangles, and 
on insurane of the Fire Servioe Pump have 
been definitely ascertained above. 

Dalip Singh J. — I agree generally. 

s.o./r.k. Appeal allowed . 
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Addison and Din Mohammad JJ. 

Secretary of State and another — 

Defendants — Appellants, 
v. 

B. A. Malak t Plaintiff and another , 

Defendant — Respondents. 

First Appeal No. 211 of 1936, Deoided 
on 8bh October 1937, from deoree of 
Sub-Judge, First Class, Lahore, D/- 11th 
February 1936. 

(a) Punjab Municipal Works Rules (1925), 
R. 11 — “Professional standing'' prior to 
obtaining degree from University >• possible. 
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The words “professional standing" in R. 11 are 
too vague to be properly defined and the mere 
fact that a person obtains his degree from a 
University in a certain year does not neoesearily 
exclude the possibility of having a professional 
standing prior to that period. [P 285 C 1] 

(bi Punjab Municipal Act (3 of 1911), S. 41 
— Word “unfit"— Meaning. 

The word “unfit" in B. 41 does not refer to the 
absence o( professional qualifications. [P 265 C 2] 

(c) Punjab Municipal Act (3 of 1911), S. 41 
— Executive Officer or President of Com- 
mittee cannot arrogate powers to remove 
municipal employee to themselves. 

There ie no provision in the Punjab Municipal 
Aot or ia the Exeoutive Officers Act nor in 
any rule or bye-law made under these enactments 
which can authorize the Executive Officer or the 
President of the Municipal Committee to arrogate 
to themselves the powers of removing a municipal 
employee. (P *86 C 2; P 266 C 1] 

(d) Punjab Municipal Account Code — Per* 
•on holding substantive appointment is enti- 
tled to provident fund even t houg h appointed 
on probation. 

Under the Punjab Municipal Account Codo, 
every servant who holds a substantive appoint- 
ment is entitled to the benefit of the provident 
fund, and every person who bolds a rubntantive 
appointment oomts within the letter of that rule 
evtn though be Is appointed on probation. 

IP 2f-6 0 1] 

J. N. Aggarwal and 8. 0. Chutterji — 
/or Appellants. 

M. 0. Mahajan, M A. Majid and Darh&ri 
Lai — for Respondent ( Plaintiff ). 

Din Mohammad J. — This appeal has 
arisen out of a suit instituted by Mr. B. A. 
Malak against the Municipal Committee, 
Lahore, and the then Executive Officer 
for recovery of Rs. 6656.4-0 and for the 
issue of an injunction against the Exeou. 
tive Oliioer prohibiting him from interfer. 
log with the plaintiff in the performance 
of bis duties. 

The plaintiff alleged that by resolution 
No. 160, dated 23rd May 1933, the Muni, 
oipal Committee, Lahore, appointed him 
to the post of Municipal Engineer (Build, 
logs and Hoads) on Hs. 300 per mensem 
and the usual conveyance allowance, if he 
aotually maintained a oar, and that in 
purauanoo of that resolution, he took over 
oharge on 26th May 1933. His appointment 
was on six months’ probation but on the 
expiry of that period, the Municipal Com. 
mittee did not dispense with his services. 
On 17th January 1934, be was all of a 
■udden required by Mr. Richards. Munioi. 
pal Engineer, Water Works, to relinquish 
oharge of his offioe. Mr. Biobards how. 
ever was not in a position to inform him 
of the oiroumetanoes in wbioh his servioes 


were dispensed with and he consequently 
continued to discharge his official duties. 
On 18th January 1934, the Executive 
Officer personally handed him a letter 
issued by himself stating that his servioes 
bad been terminated under orders from 
the Government. He asked for a copy of 
the orders of the Government relied on 
by the Executive Officer but this was 
refused. On 26th January, when he went 
to attend his offioe he found the door of 
his room looked. On 30th January 1934, 
he surrendered the charge under protest. 

The position taken up by the plaintiff 
was that neither had the Government dis- 
pensed with bis servioes nor was it autho- 
rized to do so and that the only authority 
competent to dismiss him was the Munici- 
pal Committee which had not passed any 
resolution to that efleot till then. On 
these grounds ho olaimed his full salary 
from the date of his appointment up to 
the time of the institution of the suit. In 
addition, he olaimed his provident fund to 
whiob, he alleged, he was entitled under 
the rules ; and further stated that if it 
was found that the order of his dismissal 
was Dot ultra vires, he was entitled to one 
month's salary in lieu of one month’s 
notioo v.hioh is neoessary to be issued to 
every municipal employee whose services 
are dispensed with. 

Both the defendants submitted separate 
written statements but they were practi- 
cally to the same effeot. Various pleas 
were raised by the defendants. It was 
contended that the plaintiff did not possess 
the necessary qualifications as required by 
B. 1 1 of the Municipal Works Buies and 
oould not be employed without the appro- 
val of the Local Government, presumably 
under 8. 38, sub s. (2), Municipal Act. It 
was further urged that the plaintiff was 
removed under the directions of the Secre- 
tary, Transferred Department, wbioh direo. 
tions the Looal Government was com. 
petent to issue under 8. 41, Municipal Act. 
The plaintiff s right to recover the provi- 
dent fund was denied as well as his right 
to recover one month’s salary in lieu of 
one month a notice. Both the defendants 
further made an attempt to justify the 
withholding of the plaintiff’s salary from 
the date of his appointment up to the 
time of his removal and even olaimed a 
set off. 

On the pleadings of the parties the fol- 
lowing issues among others were struck : 
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1. Whether the appointment of the plaintiff as 
an Engineer of defendant 1 wag made eubjeot to 
the approval of the Looal Government ? O. P. on 
defendants, 

2. If not, whether the appointment of the 
plaintiff as Muniolpal Engineer by defendant 1 
was not valid ? 0. P, on defendants, 

3. Whether the services of the plaintiff have 
been diepenaod with validly under the provisions 
of the Munioipal Ao L . and Rules thereunder ? O.P. 
on defendants. 

4. Whether the plaintiff is entitled to any con- 
tribution to the provident fund for the period 
during whioh he worked as Munioipal Engineer of 
defendant 1 ? 

The Subordinate Judge disposed of issues 
1, 2 and 3 together and came to the con- 
clusion that the plaintiff’s appointment did 
not require, and was not made subject to, 
the approval of the Local Government, 
that his appointment was valid and that 
his services had not been validly dispensed 
with under the provisions of the Munioipal 
Act. He also found that the plaintiff was 
entitled to the provident fund olaimed by 
him. On these findings he decreed the 
plaintiff’s claim in full. Hence this appeal. 

Counsel for the appellant has very 
frankly conceded that at the time when 
the appointment of the plaintiff was made, 
8. 38, Munioipal Act, as amended by the 
Amendment Aot of 1933, was not in foroe 
and that consequently the approval of the 
Looal Government was not neoessary to 
the plaintiff’s appointment. He has, how- 
ever, strenuously contended that the Muni, 
oipal Committee was not empowered under 
the rules to appoint the plaintiff without 
the previous sanction of the Looal Govern- 
ment inasmuch as his professional standing 
did not extend to a period of ten years and 
he thus laoked the requisite qualifications. 
In support of this contention he has relied 
on R. 11 of the Munioipal Works Rules, 
the material portion of which reads as 
follows : 

No person shall be appointed by a Committee 
as Its Munioipal Engineer if he does not possess at 
least the following teohnioal qualifications : 

(a) In the oase of a first olass Committee suoh 
qualifications as are prescribed by the Looal 
Government for the recruitment of Offioera to the 
Frovinoial Engineering Service and in addition 
ten years’ professional standing. 


(b) ..... . Provided that a first olass Com- 
mittee with the previous sanction of the Looal 
Government may. subjeot to suoh con- 


dition as may be prescribed, appoint an Engineer 
who does not possess these qualifications. 

In support of the plea that the plaintiff 
did not possess professional standing for 
the period prescribed by the rules, relianoe 
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is placed on the opinion expressed by th& 
Chief Engineer as stated in the letter of 
the Seoretary, Transferred Department, 
dated 4th January 1934, to the address of 
the Commissioner. Beyond this there is 
nothing definite on the reoord in support of 
this statement. In view of the faot that 
the appointment of the plaintiff did not 
require the approval of the Looal Govern- 
ment, the onus lay uponlthe defendants to 
establish that his appointment was invalid 
and we have no hesitation in saying that 
they have failed to discharge the burden 
that lay on them. It was inoumbent on 
the defendants to produoe the Chief Engi- 
neer or the Seoretary, Transferred Depart- 
ment, who had endorsed the opinion of 
the Chief Engineer to throw light on the- 
matter and to state definitely as to how 
the Government had come to the oonolu- 
sion that the professional standing of the 
plaintiff did not extend to the period pre- 
scribed in the rules, especially when the 
plaintiff had olaimed that experience in the- 
application originally submitted by him and 
the Munioipal Committee by majority had 
decided that he did possess that standing. 

At the trial, the plaintiff offered himself 
as a witness and stated on oath that 
besides possessing the B. So. (Honours) 
degree of the Glasgow University, he had 
worked as an Assistant Civil Engineer to 
one Mr. Wilson, District Engineer to the 
Borough of Motherwell in Scotland, during 
the years 1921 to 1623. He spent about 
four years in the University itself and 
after receiving his degree in 1927 he re- 
turned to India where he was employed by 
the Looal Government in the Cadre of the 
Provincial Engineering Service. He spent 
three and a half years there and was then 
retrenched. He later continued to per- 
form his professional duties privately. Ac- 
cording to his calculation therefore, hie 
oontaot with Engineering work extended 
to more than ten years. He further pro- 
duced Mian Nasir Din, Munioipal Commis. 
sioner, who was a member of the Publie 
Works Sub-Committee responsible for re- 
commending the plaintiff for employment 
as Munioipal Engineer, and he stated that 
from the papers submitted by the plaintiff 
along with his application it was clearly 
established that his professional standing 
did extend to a period of ten years. This 
question was on objection raised by oerfcain 
members of the Munioipal Committee dis- 
cussed at the time of the plaintiff’s appoint- 
ment too and by majority it was resolved 
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that the plaintiff was fully qualified as 
required by the rules. It is significant to 
remark that the then President of the 
Municipal Committee, who was examined 
as a witness for the defendants, unequivo- 
cally stated that he "considered that ac- 
cording to the rules then prevailing the 
plaintiff had due qualifications” and that 
no approval of the Looal Government was 
necessary for his appointment. It is true 
that the testimonials on which the plain- 
tiff relies have not been placed on the 
record but for this the plaintiff is not to 
blame. He had submitted his testimonials 
in original to the Looal Government when 
the question of his appointment was 
under consideration and there is nothing 
on the reoord to show that these testi- 
monials were ever returned to him. He 
made an application to the Court to send 
for those testimonials from the Looal 
Government but the testimonials could nob 
bo proouroi. 

In the face of the positive evidence led 
by the plaintiff, and in the absenco of any 
evidenae led by the defendants to d is. 
oharge the onus that lay heavily on them, 
the only oonolusion possible is that the 
plaintiff was in possession of the requisite 
qualifications at the time when his appoint- 
ment was made and that in these oiroum- 
stances no previous sanction of the Looal 
Government was necessary to validate his 
appointment. We may also remark in this 
connexion that the words professional 
standing' are too vague to be properly 
defined and that the mere faot that a per- 
son obtains his degree from a University 
in a oortain year does not necessarily 
exolude the possibility of his having a 
professional standing prior to that period. 
To give a oonorete instance, a person 
who has worked as Sub. Assistant Surgeon 
in the Medical Department or as Overseer 
in the Engineering Department oannob 
be said to have no professional standing 
during the period that he has so worked 
if later in order to gain superior qualifioa. 

ions he obtains a higher degree from a 

reoogniaed University. 

I\?° w rema in8 to be considered whe- 
ther the removal of the plaintiff from his 
appointment was in oonsonanoe with law. 
As stated above the defendants relied on 

« n* UD . l0l P B ^ub a perusal 

of that Section shows that it has no appli. 

oation to the facts of the present oase. It 

is true that the Section contemplates the 

removal of a person who in the opinion of 


the Looal Government is unfit for employ- 
ment, but in our opinion the word ‘unfit’ 
there does not refer to the absence of pro- 
fessional qualifications. We are supported 
in our oonolusion by the rules made by 
the Looal Government itself under 8. 240, 
Municipal Aob, and published in the 
Punjab Government Gazette, dated 23rd 
September 1932 (see Notification No. 30256 
dated 16th September 1932). R. 7 whioh 
was added to the old rules then in exist- 
ence dearly lays down that if the Com- 
missioner or the Deputy Commissioner 
proposes to remove a municipal employee 
under S. 41, ho will have to observe the 
procedure laid down in R. 3. That rule 
requires the framing of a definite oharge 
against the employee so intended to be 
removed and also the holding of a regu- 
lar enquiry into the matter. From what- 
ever point of view therefore the matter is 
looked at, it oannot be gainsaid that the 
procedure adoptod in the removal of the 
plaintiff was altogether illegal. In the first 
instance, tho Looal Government had no 
authority to remove him, and, secondly, if 
tho Government did intend to take action 
undor 8. 41, it was bound to observe the 
rules promulgated by itself under S. 240, 
What happened on reooipt of the letter 
from tho Secretary, Transferred Depart- 
ment, oannot be justified on any grounds. 
It is stated that a copy of the letter 
addressed to the Commissioner was sent 
direct to the Municipal Committee and 
immediately on its receipt executive offioer 
wrote to the President to order the 
removal of the plaintiff and, although the 
President remarked that the papers should 
be placed before the general meeting, no 
suoh action appears to have been taken 
and the plaintiff was forcibly removed 
from his office without any resolution by 
the committee to that effect. It oannob 
be seriously contended that either the 
executive offioer or the President of the 
Municipal Committee constituted the com- 
mittee or oould exercise the powers whioh 
the committee alone oould do. All that 
has been contended before us is that the 
executive offioer oould order the removal 
of the plaintiff from his office under the 
directions of the Looal Government, but 
we have been referred neither to any pro- 
vision of the Municipal Aob or the Exeou- 
tive Officers Act on the point nor to any 
rale or by.law made under those enact. 
ment8 which oould authorize the exeou. 
tive offioer or the President of the Munioi. 
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|pal Committee to arrogate these powers to 
themselves. Had either of these offioials 
conducted himself in a constitutional way, 
all this trouble would not have arisen. 
Instead of taking a hasty step in the 
matter, they could have coolly deliberated 
on the aotion open to them under the law 
and seoured a resolution from the Munici- 
pal Committee dispensing with or termi. 
nating the servioes of the plaintiff in a 
manner which was permissible under the 
law. Instead of having reoourse to legal 
aotion, these two officers appear to have 
taken the law into their own hands and 
issued orders which they had no authority 
to do. We conolude therefore that the 
dismissal of the plaintiff in the oiroum- 
stanoes in whioh he was dismissed was 
opposed to all canons of law and justice 
and that as he was foroibly removed from 
discharging his functions and actually 
looked out of the room, be is entitled to 
his full salary for the period during whioh 
he was not allowed to hold his offioe and 
to perform his duties. 

The only other question that falls for 
determination is whether the plaintiff is 
entitled to recover his provident fund 
under the rules. The defendants contend 
that as the plaintiff had been appointed 
on probation, he was not entitled to that 
benefit. Here again they are wrong.Under 
the Municipal Aooount Code, every servant 
who holds a substantive appointment is 
entitled to the benefit of the provident 
fund, and as explained by the Assistant 
Examiner, Local Audit Department, 
Punjab, at the trial, every person who 
holds a substantive appointment comes 
within the letter of that rule even though 
he is appointed on probation. In view of 
the findings arrived at above, the question 
whether the plaintiff was entitled to one 
month’s salary in lieu of one month’s 
notice does not arise. On all the grounds 
stated above we uphold the judgment of 
the Subordinate Judge and dismiss this 
appeal with costs. We may add that the 
prayer for injunction whioh was granted 
by him has become ineffectual inasmuoh 
as the plaintiff was reinstated after the 
issue of the injunction and is now said to 
have been removed once more by the 
Administrator. 

d.S./r.k. Appeal dismissed . 
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Addison and Din Mohammad JJ. 

Mian Nizam Din — Defendant — 
Appellant. 

v. 

Lala Ram Sukh Das, Plaintiff and 
another , Defendant — Respondents. 

First Appeal No. 29 of 1937, Decided 
on 1st November 1937, from preliminary 
deoree of Sub. Judge, First Class, Lahore, 
D/. 7th November 1936. 

(a) Mortgage — Prior mortgagee — Right! of 
— Prior mortgagee purchasing property mort- 
gaged to him - He must be deemed to keep 
mortgage alive for his benefit as against sub- 
sequent mortgagee in absence of evidence to 
contrary. 

It should always be presumed that in India, 
a purchaser of previous mortgagee rights intends 
to keep the mortgage alive for his benefit. Though 
the Transfer of Property Aot is cot in foroe in 
the Punjab, the general principles to be applied 
are those embodied in the Amended Aot of 1929 
whioh must be held to be more in aooordanoe 
with the prinoiplea of justioe, equity and good oon- 
eoienoe. [P 287 0 2] 

S, who owned four houses mortgaged two of 
them to K and although the mortgage was one 
with possession, S , instead of delivering the mort- 
gaged property to K exeouted a lease thereof in 
his favour Afterwards S mortgaged all the four 
houses to R. Later on K’e grandson Z brought a 
suit against S for reoovery of rent and in exeou- 
tion of the simple money deoree obtained therein 
he had the judgment-debtor’s property sold and 
himself purchased the equity of redemption in the 
houses. Z then sold the two houses to N. R 
brought a suit against S and N for reoovery of 
bis mortgage money, by sale of the property mort- 
gaged to him by S. N claimed priority over R’a- 
mortgage in respeot of the two houses purchased 
by him from K : 

Held that the prinolples contained In S 101, 
T. P Aot applied. That having purchased the 
rights of Z , N stepped into his shoe9 and was in 
relation to the property purchased by him, clothed 
with all the privileges whioh his vendor K pos- 
sessed. N was therefore entitled to subrogate 
and olalm priority over R in respeot of his own 
transaction and that N by reason of his holding 
the position of defendant in the suit could claim 
to retain possession of the mortgaged property 
until all his claims were satihfied although he 
might have lost hie right by lapse of time : 10 
Oat 1035 (PC j; AIR 193* Lah 56 and AIR 
1933 Lah 151 Rel on; A I R 1927 Mad 631 and 
39 Cal 627 (PC), Disting. [P 288 0 1, 2] 

(b) Limitation - Defence of, 

Even if a claim based on oerialn facta is barred 
by efflux of time, a defence based on those faots Is 
not so barred. (P J88 0 1] 

Mohammad Nazir and Sultan Ali 

for Appellant • 

Barkab Ali — for Respondent 

( Plaintiff X 
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Din Mohammad J. — This appeal has 
arisen out of a suit instituted by Ram 
Sukh Das against Muhammad Said and 
Nizam-ud-Din for reoovery of Rs. 7000 
with costs and future interest by sale of 
the property mortgaged to him by Muham- 
mad Said The obief contesting defendant 
in the case was Nizam-ud-Din who had 
purchased a part of the mortgaged pro- 
perty from the previous mortgagee- vendee 
and who on that aooount claimed priority 
over the plaintiff’s mortgage. 

The material faots are these. Muham- 
mad Said owned four houses bearing 
Nos. 2005, 2007, 2414 and 2415. On 5th 
May 1913, he mortgaged houses Nos. 
2414 and 2415 to Karim Bakheh for 
Rs 2500. Though this mortgage was 
with possession, the mortgagor instead of 
delivering possession of the mortgaged 
property to the mortgagee had himself 
executed a lease thereof in his favour. 
Some time afterwards, Muhammad Said 
mortgaged all the four houses to Ram 
Sukh Das for Rs. 7000. In 1927 Zahur- 
ud-Din, a grandson of Karim Bakhsh, 
instituted a suit against Muhammad Said 
for reoovery of rent that had fallen due 
and in execution of the simple money 
decree obtained therein he had the judg- 
ment debtor’s property sold and himself 
purchased the equity of redemption in the 
houses in dispute. On 8th February 1929, 
Zahur ud. Din sold a part of the two houses 
to Nizam-ud-Din who soon afterwards 
rebuilt the property acquired by him. On 
8th August 1931, the remaining portion of 
the two houses was also sold by Zahur-ud. 
Din to Nizam-ud-Din and in 1933 he car- 
ried out extensive repairs in the newly 
acquired portion too. In Ootober 1934 
the present suit was instituted. Nizam. ud- 
Din resisted the suit on various grounds. 
The Subordinate Judge, while disposing of 
the issues arising in the case, held that the 
plaintiff's mortgage deed inoluded the two 
houses in dispute, that on those two 
houses a prior mortgage did exist in favour 
of Karim Bakhsh, that Zahur.ud. Din, a 

represenfcative.in. interest of Karim Bakhsh 

could alone take benefit of that mortgage 
and not Nizam ud.Din who in his assign, 
ment had not expressly kept the mortgage 
alive for his benefit, that Nizam-ud-Din 
had spent Rs 1044.4.0 in rebuilding a 
part of the property in dispute in 1929 
and bad purchased brioks of the value of 
Be. 425 in 1933 for repairing the remain- 
ing portion of the property in question and 


that the only priority that Nizam-ud-Din 
could olaim was in respect of these sums 
whioh aggregated Rs. 1469-4.0. He accord- 
ingly made a decree in favour of Ram 
Sukh Das in terms of the relief prayed 
for with the reservation mentioned above. 
Nizam-ud-Din has appealed. We have 
beard counsel for the parties and have 
come to the conclusion that this appeal 
must suoceed. The Subordinate Judge has 
misdirected himself in law and his deoision, 
therefore, oannot be maintained. 3. 101, 
T. P. Aob, as introduced in 1929, is clear 
on the point and nee:is no further com- 
ment. It reads as follows : 


Any mortgagee of, or person h iviDg a charge 
upoD, immovable properly, or any transferee 
from 6Uoh mortgagee or oharge-holder, may pur- 
chase or otherwiue acquire tho rights in the pro- 
perty of the mortgagor or ownor, as tbo case may 
be, without thereby causing the mortgage or charge 
to be merged as between himself and any sub- 
sequent mortgagee of, or person having a subse- 
quent charge upon, tho same property and uofuch 
subsequent mortgagee or charge-holders shall be 
entitled to foreclose or sell &uch property without 
redeeming tho prior mortgage or charge, or other- 
wise than subject thereto. 


There oan be no doubt therefore that? 
Nizamud-Diu was entitled to subrogate 
and could in the present suit olaim priority 
over the plaintill in respect of his own 
transaction Though the Transfer of Pro- 
perty Aot is not in force in the Punjab, I 
the general principles to he applied are' 
those embodied in the Amended Aot of 
1929 which must be held to be more in 
acoordanoe with the principles of justice, 
equity and good conscience : see AIR 
1933 Dah 151. 1 I 1 urther, as laid down by 
their Lordships of the Privy Council in 10 
( al 1035, 2 in the absence of evidenoe to 
the oontrary, it should always be presumed 
that in India where the question to ask is, 
in the interests of justice, equity and good 
conscience, what was the intention of the 
party paying off the charge, a purchaser 
of the previous mortgage right intended to 
keep the mortgage alive for his own benefit. 
In 135 I C 201, 3 a learned Judge of this 
Court observed that where a mortgagee 
purchased the property in execution sale 
without taking care to see that his mort- 
gage was mentioned in the proclamation 


(1983) 20 A I R Lah 151 = ^ 

P L R 245. 1 U 377 — 34 

2. Gokal Dasa Gopal Dan v. Puran Mai Prem- 
Bukh Dae (1884) 10 Cal 1036=11 I A 126- 
4 Bar 643 (PC). 11 4 4 

8 ‘ G A U i d o r Si J 8 il V ' Hakam »t Rai, (1932) 19 
AIR Lah 66=186 I 0 201=32 P L R 769 
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of Bale and in the sale certificate, this fact 
alone was not sufficient to show that he 
had given up the charge. In the present 
case, the charge was mentioned in the 
deed in favour of Zahur. ud-din and if 
Zahur-ud-din is entitled in law to subro- 
gate, we see no valid reason to deprive 
his assignee, Nizam-ud-din, of that legal 
right. By purchasing the rights of Zahur- 
ud-din, he veritably stepped into his shoes 
jand was in relation to the property pur- 
chased by him olothed with all the privi- 
leges that his vendor possessed. 

Counsel for the respondent has frankly 
conceded that if the principles embodied 
in S. 101 Transfer of Property Aot, were 
held applicable, he had no case on 
the merits. He however contended that 
Nizam. ud-din had lost hiB right on account 
of lapse of time and relied on 50 Mad 626 4 
in this connection. It is not necessary to 
discuss that judgment at length in this 
case as in our view it is clearly dis- 
tinguishable. Ab stated by Wallace J. at 
page 632 of the report, the mortgagee 
there had succeeded to the original mort- 
gage rights not as a usufruotuary mort- 
gagee but as a simple mortgagee. Here 
the mortgage in favour of Karim Bakhsh 
was with possession and the appellant 
who had succeeded to those rights was 
also in possession of the property at the 
time of the institution of the suit and 
still holds possession thereof. Moreover, 
in the judgment of their Lordships of the 
Privy Council reported in 39 Cal 527 6 
on which 50 Mad 626 4 was based, the 
person olaiming priority was a plaintiff 
and not a defendant in the suit, while 
the present mortgagee holds the posi- 
tion of a defendant and as suoh can 
claim to retain possession of the mort- 
gaged property until all his olaims are 
satisfied. It is well known that even if a 
olaim based on oertain faots be barred by 
the efflux of time, a defence based on 
those faots is not so barred. 

On these grounds, we hold that Nizam, 
ud-din was entitled in law to urge that 
the plaintiff could not ignore the rights 
aoquired by him in respect of the previous 
mortgage and he was therefore justified in 
olaiming priority over the plaintiff in 

4. M. Kotappa v. P. Raghavayya, (1927) 14 
AIR Mad 631=102 I 0 316=60 Mad 626= 
62 M L J 682. 

6. Mohamed Ibrahim Hosseln Khan v. Amblka 
Perehad, (1912) 89 Oal 627=89 I A 68=14 
I 0 496=16 OWN 606=16 0 L J 411 (P 0). 
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regard to the mortgage money falling due 
on the previous mortgage. This amount 
is conceded to be not less than Bs. 4500, 
i. e. the amount claimed by Nizam-ud-din 
in this appeal. 

In this view of the case we need nob 
disouss the question of improvements as 
Nizam-ud-din has sought the enhance- 
ment of the sum for which priority is to be 
directed by Ks. 4500 only and has paid 
court. fee on that amount alone. We 
accordingly allow this appeal and modify 
the deoree of the Subordinate Judge to 
this extent, that Nizam-ud-din will first 
be entitled to recover from the sale pro- 
ceeds of houses Nob. 2414 and 2415, if 
sold, a eum of Bs. 4500 in addition to 
Be. 1469-4-0 already allowed to him under 
the deoree of the trial Court. The plain- 
tiff-respondent will recover his oosts of 
the original suit from Muhammad Said 
alone and in the appeal before us Nizam, 
ud-din will get his oosts on Bs 4500 from 
Ram Sukh Das. The oroas-objeotions pub 
in by Ram Sukh Das relate to the costs of 
improvements but have nob been pressed. 
We dismiss them but make no order as to 
costs. 

r.m./r.k. Appeal allowed . 
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Young C. J and Monroe J. 

Mehnga Allah Bakhsh 
Convict — Appellant. 

v. 

Emperor. 

Criminal Appeal No. 1108 of 1937 • 
Deoided on 3rd November 1937, from 
order of Addl. Sess. Judge, Amritsar, D/- 
10th September 1937. 

Criminal Trial — Duly of trial Court — 
Trial Judge must be strictly accurate in 
making comments on evidence given before 
him. 

Judges sitting In appeal are inollned to attaoh 
great weight to the views of the trial Judge on 
the manner in whloh evidence has been given 
before them. It Is therefore essential that a trial 
Judge should endeavour to be striotly aoourate In 
making any oomment on the evldenoe given 
before him. [P 289 O 1] 

Fayaz Hassan Shah — for Appellant . 

B. 0. Soni for Advooate-General 

for the Crown . 

Young C. J. — Mehnga was charged 
with five other persons with the murder 
of Bhola : the five others were acquitted. 
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MebDga was oonvioted and sentenced to 
death. There are many unsatisfactory 
features about this case. The murder took 
place between 8 and 9 a. M on 22nd June 
1937: the first information report was not 
made till 4-30 P. M. at a distance of only 
five miles. The learned Sessions Judge 
and the assessors disbelieved the witnesses 
for the prosecution about the other five 
accused, who were acquitted and after 
inspecting the scene of the murder, the 
Sessions Judge arrived at the conclusion 
•that the two principal eyewitnesses oould 
not, from the position in whioh they placed 
themselves, have seen what they said that 
they saw. In addition there are many 
di-oropanoies in the evidence of these 
witnesses. 

There was time and opportunity to con- 
coot a case; the evidenoe is not sulliciently 
satisfactory to inspire confidence and bears 
mauy indications of untruth; it is possible 
that there was no witness present at the 
murder, because there was a ceremony in 
the neighbourhood on the morning of the 
murder whioh was attended by mauy of 
the villagers, and indeed the appellant 
olaimed that ho was present there, when 
news of the murder was brought. The 
assessors who gave their reasons, seem to 
have taken the correct view of the oase : 
one of them said I do not think Mohnga 
is proved to he the murderer because the 
prosecution witnesses are discrepant. He 
may well in faut be the murderer. " Wo 
agree with this view, allow the appeal and 
set aside the conviction. 

W o have difficulty in understanding how 
tbo learned Sessions Judge oamo to write 
the note at the ond of the evidenoe of 
Dhurnan. Ho noted that the witness 
impressed him most favourably. "Ho gave 
his evidenoe throughout in an absolutely 
convincing and straightforward manner.” 
This follows a reoord of tbo cross-exami- 
nation in whioh the witness repeatedly 
oontradioted or denied his statements to 
the police and in the committing Magis- 
trate a Court. The Judge’s view is in 
conflict with the record of the witness's 
evidence and fortunately so, for Judges in 
appeal are, in oar opinion rightly, inclined 
to attach great weight to the views of 
trial Judges on the manner in whioh evi. 
donoo has boon given before them. It is 
• therefore essential that a trial Judge should 
endeavour in making such comments to be 
fltriotly aoourate. 


R.M /ll K. 

1089 L/i7 A 39 


Appeal allowed. 
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Addison and din Mohammad JJ. 

Central Bank of India Ltd , Lahore — 

Decree-holder — ; Appellant. 

v. 

Altar Chand and others — 

Judgment-debtors — Respondents. 

Exn. First Appeal No. 312 of 1936, 
Deoided on 3rd January 1938. 

** Civil P. C. (1908), O. 34, R. 5 (3) — 
Decree for «a!e under O 34, R 5 (3) — Sale 
proceeds should be applied first in discharge 
of amount found due in preliminary decree 
and not towards costs or interest — Principle 
of S 60, Co ntrac t Act, cannot be Applied, 

There ia no doubt that a oreditor to whom 
principal and iutereat are due, Is entitled to appro- 
prlate againt-t tho interest any sum the debtor 
pays without stipulating that it is to bo appro- 
priated against the principal But there la no 
reason why this prlnolplo should bo imported into 
the execution of doorces whioh are provided for by 
the Godo of Gfvll Procedure. In oases iu whioh a 
decree has been passed in tho Udual form, pres- 
cribed under R. 6 of O 84 costs and interest cannot 
have priority over tho actual mortgage debt deolared 
to be duo in tho preliminary decree aud tho rule 
laid down in O. 94, Rr 10 aud 18. relating to pro- 
perties which are subjeot to prior mortgagee cannot 
bo iuforeutially applied to oases in whioh tho pro- 
perty sold is not buhjeot to any mortgage other 
than the ono for tho roallzition of whioh tho pro- 
perty of tiie judgment-debtor was ordered to bo sold: 
A t H 19.il Han,/ 163, Approved; A I H 192 H Lah 
901, Dissented. [P ‘29J G 2; P 291 O 1, 2] 

Tirath Ram — for Appellant. 

Ram Chand Manohanda — 

for Respondents . 

Jhauda Singh — 

for Respondent {Mt. Samitran). 

Order of Reference. 

Tek Chand J. On 6th February 1926, 
the appellant Bank instituted a suit against) 
the respondents for recovery of Rupees 
12,124-13-10, alleged to be due on foot of an 
equitable mortgage effected by the defen- 
dants in its favour. On 5th August 1927, a 
preliminary decree was passed declaring 
that the amount due to the plaintiff on 
aooount of principal, interest and costs calcu- 
lated opto let February 1926 was Rupees 
12,128.13.10 and that such amount shall 
carry interest at Ra. 10 per oent per annum 
until realization Tho dooree further 
directed that if the defendants paid into 
Court the amount declared to be due on or 
before 31st August 1927, the plaintiff Bank 

shall deliver up to the defendants the title 
deeds etc , and retransfer the property to 

the de'dndants free from all incumbrances, 
but tbit 
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If such payment was not made on or before the 
said day of 3 1 e t August 1927 the mortgaged pro- 
perty or a sufficient part thereof bo sold and that 
the proceeds of the sale (after defraying thereout 
the expenses of tho sale), be paid into Court and 
applied in payment of what is deolared due to the 
plaintiff as aforesaid, together with subsequent 
interest and subsequent costs, and that the 
balance, if any, be paid to the defendant. 

Nothing having been paid within the 
time fixed, a final deoree was passed on 
3l8t August 1927. The defendants oame 
in appeal to this Court, but the appeal was 
dismissed on 31st Ootober 1934. In exe- 
cution the mortgaged properties were sold 
in various lots. The first sale was on 25th 
April 1929, when a sum of Es. 3089 was 
realized after defraying the expenses of 
the sale, and paid to the decree-holder. 
The seoond lot was sold on 22nd November 
1935, when a sum of Es. 3633 was paid 
to the deoree-holder. A third set of the 
mortgaged properties was sold subse- 
quently and the sale prooeeds amounting to 
Es. 21,700 were deposited in Court. A 
dispute then arose between the parties as 
to the amount whioh was then outstanding 
against the judgment.debtors. The deoree- 
holder contended that the payments of 
Es. 3089 and Es. 3633, made on 26th 
April 1929 and 22nd November 1935 res- 
peotively, should first be appropriated 
towards the payment of costs and interest on 
the sum of Es. 12,128-13.10 whioh had 
been deolared to be due in the preliminary 
deoree and which oarried interest at 10 
per cent, per annum from 1st February 
1926. The judgment.debtors, on the other 
hand, maintained that the aforesaid pay- 
ments should be appropriated towards the 
payment of the sum deolared due in the 
preliminary deoree viz. Es. 12,128-13-10. 
They urged, therefore, that the proper way 
of calculating the amount would be that 
the principal and interest due up to 11th 
July 1936 be made up, and then all the 
repayments with interest thereon at Es. 10 
per cent, per annum be added up and the 
total of the latter bededuotedfrom the for- 
mer. The differenoe between the two modes 
of calculation comes to Es. 2458-12.0. 
The executing Court has acoepted the judg. 
meat-debtors’ contention and has ordered 
that out of the sale prooeeds of the third 
lot of properties, Es. 17,754.9.0 be paid to 
the deoree-holder in full satisfaction of the 
decretal amount. 

The deoree-holder Bank has appealed 
and on its behalf it has been contended 
that the mode of calculation followed by 
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the lower Court is erroneous and that it i& 
entitled to a sum of Es. 2458-12.0 over 
and above the amount whioh has been 
ordered to be paid to it by the lower 
Court. In support of this contention Mr. 
Tirath Bam has relied upon R. 13 of O. 34, 
Civil P. C. That rule, however, relates 
to oases in whioh the property is subjeob 
to a prior oharge, and has been sold with 
the oonsent of the prior mortgagee, freo 
from his inoumbrance, as provided in R. 10. 
E. 13 therefore is dearly inapplicable. 
The Code appears to be silent on the parti- 
cular point, whioh arises for deoision in 
this case. The learned Judge of the Court 
below has followed a Division Benoh rul- 
ing of the Rangoon High Court in A I B 
1931 Rang 153=9 Rang 186. 1 In that 
oase, after an elaborate discussion of tho 
oaselaw on the subjeot, the learned 
Judges, disagreeing with the deoision of 
the Madras High Court in 25 M L J 552= 

21 I C 691, 2 held that in oases in which a ( 
deoree has been passed in the usual form,! 
prescribed under R. 5 of O. 34, Oivil P. C., 
oosts oannot have priority over the aotual 
mortgage debts deolared to be due in the 
preliminary deoree and that the rule laid 
down in O. 34, Rr. 10 and 13, Civil P. C., 
relating to properties whioh are subjeot to 
prior mortgages oannot be inferentially 
applied to oases in whioh the property 
sold is not subjeot to any mortgage other 
than the one for the realization of whioh 
the property of the judgment-debtor was 
ordered to be sold. 

The only oase of this Court whioh has a 
bearing on the point and whioh has been 
oited before me is a Single Benoh judg- 
ment of Bhide J. in A I R 1928 Lah 
901 s in whioh the faots were somewhat 
similar to those of the present oase and 
the deoision was given in favour of tha 
deoree-holder. The question was not dis- 
cussed at any length but the learned 
Judge relied upon the deoision of their 
Lordships of the Privy Council in 48 Cal 
839 4 whioh however was not a oase of 
mortgage deoree but in whioh the question 
raised was whether a creditor, to whom 
the prinoipal and interest were due wae- 

1. MauDg Po Mya v. M. A. 8. Chettyar Firm, 

(1931) 18 A I R Rang 163=133 I 0 226=9 
Rang 186. 

2. Sabapathl PUlai v. Ohokallnga Pillal, (1913) 

25MLJ 662=21 I O 691. 

3. Bam Gband v. Bank of Upper India Ltd. 
Simla, (1928) 36 A I R Lah 901=109 I 0 692. 

4. Nemlohand v. Radha Kiehan, (1922) 9 A I R> 

P O 26=63 I O 904=48 Oal 839 (P O). 
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entitled to appropriate against interest 
any sum which the debtor had paid to 
him. That case, as also the earlier Privy 
Counoil decision referred to therein, 44 
Mad 570° at p. 573, were decided on 
8. 60, Contraot Act. It is contended that 
the principle of 8. 60 cannot be extended 
to mortgage deorees passed under O. 34, 
Civil P. 0. This argument does not appear 
to be without foroe and, as at present 
advised, I am inclined to the view taken 
by the learned Judges of the Rangoon 
High Court. In view of this oonfliot of 
opinion and having regard to the general 
importance of the question, I think the 
case should be deoided by a larger Bench. 
Accordingly, I refer it to a Division Bench. 
An early date will be fixed. 


Judgment. The facts have been fully 
stated by Tek Chand J. in his referring 
ordor and need not bo repeated. Besides 
25 M L J 552* and A I R 1028 Lah 901, 3 
there are two other oases which seem to 
take a somewhat similar view, namely 71 
|I C 937 1 and 41 1 C 3 18. 7 We are how- 
ever in agreement with Tek Chand J. that 
the decision in 9 Rang 1S6 1 is to be pre. 
ferred. There is no doubt that a oreditor, 
to whom principal and interest aro due, is 
entitled to appropriate against the interest 
any sum the debtor pays without stipulat- 
ing that it is to be appropriated against the 

i « ^ is no reason why 

this principle should be imported into the 

execution of deorees whioh are provided 
for by the Code of Civil Procedure. It was 
not contended before us that O. 34, R. 13, 
Civil P. 0., applied but it was argued on 
the general principle that all payments 
should be applied first towards interest. 
By O. 34, R. 5 (3), where payment in 
aooordanoo with sub.r. (1) has not been 
made, the Court shall, on application 
made by the plaintiff in this behalf, pass 
a final deoree directing that the mortgaged 
property or a sufficient part thereof be 

a u d ft* fche P roo00da of the sale 
e dealt with in the manner provided in 

fchfl'Jffi 1 ! f°i ! 8ub * r * W of B - 4 ia to 

the effeot that in a suit for sale the Court 

shall pass a preliminary deoree and that 

48 I A 160=44 Mad 670 (P 0) ° 8 

® f ^ ro * ay v# Dhande. (1923) io air 
saa=7i i o 937=4 P £ i ns 10 A 1 R 

T ' a , 9l“!‘“B h A B T a R a p 1 ”1“ T, So*n«w« Sar, 
uviH) 0 A I R Cal 606=41 I n 

0 W N 1066. 1 1 u 840 - 


the plaintiff shall be entitled to apply for 
a final deoree and that in default of the 
defendant paying, the plaintiff shall be 
entitled to apply for a final deoree direct- 
ing that the mortgaged property or a 
sufficient parb thereof be sold, and the pro- 
ceeds of the sale be paid into Court and 
applied in payment of what has been 
found or deolared under or by the preli- 
minary deoree due to the plaintiff, together 
with such amount as may have been 
adjudged due in respocb of subsequent 
oosbs, oharges, expenses and interest, and 
the balance, if any, bo paid to the defen- 
dant or other persons entitled to receive 
the same. Lastly, by S. 73 (1) (o) it is 
enaoted that whore any immovable pro- 
perty is sold in execution of a deoreo order, 
ing its sale for the discharge of an inoum- 
branoe thereon, the proceeds of salo shall 
be applied, first, in defraying the expenses 
of the sale, seoondly in discharging the 
amount due under the deoree, thirdly, in 
discharging the interest and principal 
moneys due on subsequent inoumbranoes, 
if any, and, fourthly, rateably amongst 
other deoree-holdors. 

There is thus no express provision for 
the payment of interest or coats to be 
made first. In the preliminary decree, the 
sum found due is expressed and by the 
Code the sale proceeds have to be applied 
in payment of what is declared due to the 
plaintiff in the preliminary decree toge- 
ther with subsequent interest and sub. 
sequent oosts. The sum therefore found 
due should be first discharged and interest 
and oosts should be subsequently dig- 
charged. Thia ia whafc has been done in 
the present case and it seems to us the 
fairest method of discharging the deoree. 
The judgment-debtor is, as a result of the 
deoree, having his property compulsorily 
sold and there is no reason why the deoree- 
holder should be unduly favoured by being 
allowed to apply the sale proceeds first 
towards interest. The sum found due as 
laid down in the Code of Civil Procedure 
in the preliminary deoree is the amount 
which has first to be discharged. There 

is no force in this appeal whioh we dismiss 
with oosts. 


d.s./r.k. 


Appeal dismissed. 
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Young C. J. and Monroe J. 

Surat Singh Buta Singh 
Convict — Appellant. 

v. 

Emperor. 

Criminal Appeal No. 1334 of 1936, Deci- 
ded on 3rd March 1937, from order of 
Sees. Judge, Multan, D/- 2ith November 
1936. 

Criminal Trial — Confession — Confessing 
accused must be sent to judicial lock-up 
after confession and not to police custody — 
In case accused is sent to police custody, 
Court must look into surrounding circum* 
stances to satisfy itself that confessions are 
voluntary. 

The confessing aooused must invariably be sent 
to the judioial look-up as soon as possible after 
confession and on no aooount be returned to polios 
oustody. If the police thereafter wish the aooused 
for any particular purpose, the police mmfc put in 
an application stating the purpose for whioh the 
aocueed are required. If the aooused are handed 
baok to the police, the Court must look very oare- 
fully at the confessions and the surrounding cir- 
cumstances in order to satisfy itself that the 
confessions are in fact voluntary. [P 293 0 1, 2] 

B. R. Puri — for Appellant. 

D. R. Sawhnay, Publio Proseoutor — 

for Respondent. 

Young C. J. — Surat Singh, Vir Singh 
and 8ohan Singh were charged under 
8 . 302, I. P. C , with the murder of Ismail. 
The learned Sessions Judge of Multan 
aoquitted Sohan Singh, convicted Surat 
Bingh and Yir Singh and condemned them 
to death. In this case, the history of this 
crime is taken from the confessions of 
Surat Singh and Yir Singh. Both the 
aooused in these confessions relate that 
they together with Sohan Singh agreed 
together to commit highway robbery. In 
pursuance of their scheme, they went to 
the pukka road between Boorewala and 
Joya. On the way to the road they 
enquired from Roshan, who has appeared 
as a proseoution witness, the way to the 
pukka road. They waited for some time 
when they got to the scene of operations 
and eventually Ismail came along on a 
bioyole ; they stopped him and robbed 
him. After the robbery had taken place 
the three agreed that it would be safer to 
murder Ismail. Sohan Singh then killed 
Ismail with his kirpan. Yir Singh parted 
from Sohan Singh and Surat 8ingh and 
went off by himself ; Sohan Singh and 
Surat Singh took the bioyole whioh had 
been used by the murdered man, walked 


three miles to Arifwala and then from 
Arifwala they went on a lorry to Mootgo. 
mery staying the night in the serai Gha- 
manda Singh. The name and description 
of Surat Singh was taken on the register 
of the Serai and, in the column of remarks, 
there was a note made that Sohan Singh 
and a bioyole were there too. The next 
morning Surat Singh and Vir Singh left 
the serai and went to ohak Malianwala. 
There they had a meal at the shop of 
Mohan Singh who has appeared as a pro- 
seoution witness and who is the unole of 
Sohan Singh. 

The murder took place on 31st July 
1935 and the body of the murdered man 
was. discovered shortly afterwards. In- 
vestigation took plaoe but the police failed 
to discover any due to the murderers. 
The case was practically shelved until the 
month of Maroh 1936, when a polioeman 
at Amritsar, whose duty it was to oheok 
bicycles at Amritsar on behalf of the Ori. 
minal Investigation Agenoy, inspected a 
bioyole in the possession of one Moham- 
mad Akbar. The police in the Multan 
District had at the time of the murder dis. 
oovered that the bioyole Ismail was using 
was missing. They had also discovered 
the name and number of the bioyole This 
had been circulated in the Police Gazette. 
When the constable at Amritsar there- 
fore took the number and name of the 
bioyole in possession of Mohammad Akbar, 
it was found that this was the very 
bioyole whioh had been in the possession 
of the murdered man Ismail. An investi- 
gation traoed the bioyole from Mohammad 
Akbar’s possession to the possession of 
another Sohan Singh, a cousin of Surat 
Singh. From this point it was easy for 
the police to lay their hands upon Surat 
8ingh. Through Surat Singh the names of 
Vir Singh and Sohan Singh were obtained. 
Eventually, Surat Singh and Vir 8ingh 
made confessions under 8. 164, Criminal 
P. 0., to the Additional Distriot Magistrate 
of Multan. 

Sohan Singh was disoharged by the 
learned Sessions Judge mainly on the 
ground that the evidence against him was 
unsupported by a confession by himself 
and was insufficient in itself, The evi- 
dence against Sarat Singh and Yir Singh 
is their confessions and, in addition, evi- 
dence whioh corroborates those confes- 
sions. The confessions themselves, if 
believed, would be enough upon whioh to 
base oonviotion. With regard to the oon- 
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fessions counsel has argued that the two 
confessing aooused were returned to police 
ouBtody by the District Magistrate after 
they had made their confessions. He 
therefore argues that they ought not to 
be treated as voluntary. We have point, 
ed out on more than one occasion that 
tbis praotioe might easily, under certain 
oircumstances, induce a Court to come 
to the conclusion that the confession 
was nob voluntary. Circulars have been 
recently issued to all Magistrates that 
they must send the confessing aooused 
to the judicial lock-up and nob return 
them to police custody. In this oaso the 
Magistrate has not carried out the 
orders issued to him upo^ this matter. 
Disobedience to these orders in this case 
is nob however as serious as it might 
otherwise ho. The police put up to 
the Additional District Magistrate a peti- 
tion asking that the aooused should bo 
examined under S. 161, Criminal P. C., and 
also that a Magistrate should bo appointed 
to go round the spots ooDneoted with the 
murder with tho accused as they were 
willing to point out these places. 

The Additional Diatriot Magistrate 
apparently has misconstrued tho orders 
issued to him: he has thought that if tho 
police wished the accused for any pur- 
pose after the confessions had been made 
he oould immediately hand tho accused 
over to tho police. The meaning and 
spirit of the orders issued to tho Magis- 
trates however are dear ; the confessing 
accused must invariably be sent to the 
judicial look-up as soon as possible after 
confession and on no aocount he returned 
to polioe custody. If the polioe there- 
after wish the aooused for any particular 
purpose the instructions lay down dearly 
that the polioe must put in an application 
stating the purpose for whioh the aooused 
are required and for that purpose they 
may be handed over to the polioe: there 
certainly ought to be an interval between 
the taking of the confession and the hand- 
ing over of the aooused to the police for 
any subsequent purpose. Further in a 
oaso such as this where the Magistrate 
was required to take the aooused round 
the dietriot in order that they mighb 
point out certain spots to the polioe, the 
aooused ought to be handed over in the 
presence of the Magistrate who should be 
in charge throughout, and the accused 
should be returned to the judicial look-up 
by the Magistrate, 


The faob that the aooused in this case 
were handed back to the polioe makes us 
therefore look very carefully at the con- 
fessions and the surrounding circumstances 
in order to satisfy ourselves that the eon. 
fessions were in fact voluntary. On a 
careful consideration of the arguments 
of counsel and upon the fact that in 
the Court of the committing Magistrate 
neither of the accused made tho slightest 
suggestion ngainsb the polioe and in faob 
merely denied having made a confession 
at all, we see no reason to believe thab 
the confessions were forood or induoed. 
We are satisfied that the confessions in 
t bis oaso are truo: the very nature of the 
confessions completely proves that the 
confessions could not have been pub into 
the mouths of the confessing accused by 
the police. (After discussing the evidence 
his Lordship proceeded.) We are satisfied 
therefore that tho learned Judge was 
right in oonvictiDg Surat Singh and Yir 
Singh. Tho murder was deliberate and 
there is no extenuating oiroumstanoe. We 
therefore oonfirm the sentence of death 
in both oases. 

We would like to record our apprecia- 
tion of the way in whioh this case has 
been investigated by the polioe: the man. 
ner in whioh a careful record of the bicycle 
was kept and the way in which it was 
used by the Amritsar Police: tho way in 
whioh the bicycle was traced and the 
oulprits discovered refleots credit on the 
Investigation Department. The case too 
has been left without any attempt to 
strengthen it by improper evidenoe. 

V.B.B./r.k, Appeal di 87 M 8 sed . 
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SPECIAL BENCH 

Addison, Monroe and 
Din Mohammad JJ. 

Mr. George Ernest Moody — Petitioner. 

v. 

Mrs. Vera Alice Moody Respondent 
and others — Co-respondents. 

Matrimonial Reference No. 9 of 1937, 
Deoided on 17th December 1937, for 
oonhrmation of decree of Diat. Judge, 
Ambala, D/- 20bh April 1937. 

Divorce Act (1869). S. 2, 17-Person aged 

i n *c. rV . ICe ° f ra ' U ®y *n this country from 

u Statement that be would continue to 
reside here is not proof of domicile. 
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The mere statement of the petitioner, who is 42 
years old, and is in this country, beoause he is in 
the service of the Railway from 1922, that he 
intends to oontinue to reside here is not proof of 
his domioile in India. [p 294 0 1] 

Lakshmi Narain Verma and Fakir 
Chand Mital for Petitioner . 

Order, We are nob satisfied that the 
petitioner is domioiled in India, to which 
he came on service in 1922. He is still 
only 42 years old and his mere statement 
that he intends to oontinue to reside here 
is not enough, especially as he is here 
beoause he is in the service of the Railway. 
For this reason, we refuse to confirm the 
decree of the District Judge. The peti. 
tioner oan still olaim relief but under the 
Indian and Colonial Divorce Aot. There 
will be no order as to costs throughout. 

V,b.b./r.k, Petition dismissed. 


A. I. R. 


was again adjourned to 5th December. 
On that date, the plaintiffs asked for per- 
mission to amend the plaint. This was 
opposed by the defendants. The Court 
ordered that before deciding as to whether 
the amendment should or should not be 
allowed, the plaintiffs should file a copy 
of the proposed amended plaint. This 
was done and the defendants, on 6th Janu. 
ary 1937, filed a written reply objecting 
to the amendment at that stage. The 
case was adjourned to 22nd January for 
arguments on this point. On that date 
the plaintiffs applied for permission to 
withdraw the suit under O. 23, R. 1, 
alleging that there was a 'formal defeot’ 
in the plaint. The Court has granted this 
application and has allowed the suit to 
be withdrawn with liberty to bring a 
fresh suit. 
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Tek Chand J. 

Mt. Fatima — Petitioner. 

v. 

Nura and others — Respondents. 

Civil Revision Petn. No. 347 of 1937, 
Deoided on 28th Ootober 1937, from order 
of Sub. Judge, First Class, Jhang, D/- 
22nd January 1937. 

•ntK Vil P ;, C : ( ! 908) ’ 9' , 23 ’ R : 1 (*>)- 

Other sufficient grounds/ meaning of. 

'Other sufficient grounds’ in 01. (2) (b) of R. 1 
of O. 23 must be ejusdem generis with the 
ground mentioned in 01. (2) (a). [P 294 0 2] 

Where there was neither any formal defeot in 
the plaint nor any other sufficient oause shown 
and the euit had reaohed its final stages : 

Held that that was not the time at whioh the 
suit should be allowed to be withdrawn with 
liberty to bring a fresh suit. (P 294 0 2] 

Dr. Nand Lai — for Petitioner . 

J. L. Kapur — for Respondents. 

Order. This is a petition for revision 
of an order under O. 23, R. 1, Civil P. C., 
passed by the Subordinate Judge, First 
Claes, Jhang, permitting the plaintiffs to 
withdraw his suit with liberty to bring a 
fresh suit. 

The suit was instituted on 19th Febru- 
ary 1936. Issues were framed and the 
parties produced oral and documentary 
evidence, and dosed their respective oases. 
On 26th November 1936 arguments were 
heard in part, but could not be completed 
for want of time, and the case was ad- 
journed for the next day. On 27th, argu- 
ments were not completed and the oase 


The order of the lower Court is dearly 
wrong and must be set aside. Under 

R. 1 (2) of O. 23, a suit can be allowed to 
be withdrawn with permission to institute 
a fresh suit if (a) it must fail by reason of 
some formal defeot’, or (b) that there 
are other sufficient grounds for allowing 
the plaintiff to institute a fresh suit for 
the same subject-matter or a part thereof. 
Counsel for the respondents has not been 
able to show that there was any 'formal 
defect.' It has been ruled in this Court 
that ‘ other sufficient grounds” in Cl. (2) (b) 
of B. 1 must be ejusdem generis with the 
ground mentioned in (2) (a). In this oase 
neither any “formal defect” in the plaint 
has been disclosed nor any “other suffi- 
cient oause” shown. The suit had reaohed 
its final stages, and this was not the time 
at whioh it should have been allowed to 
be withdrawn with liberty to bring a 
fresh suit. The order of the lower Court 
is therefore illegal and cannot be main, 
tained. 

I accept the petition for revision, set 
aside the order of the Court below and 
remand the oase to it for disposal in 
accordance with law from the stage at 
whioh it was when the application for 
withdrawal was made on 22nd January 
1937. No order on the plaintiffs’ applica- 
tion for amendment of the plaint appears 
to have been passed. The Court should 
oonsider that application now and pass 
such orders on it as it thinks fit. Parties 
to bear their own costs in this Court. 

S. O./r.k. Case remanded . 
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Jowand Singh v. Ala 
A. I. R. 1938 Lahore 295 
Tek Chand J. 

Jowand Singh — Plaintiff — 

Petitioner. 

v. 

Ala Singh — Defendant — 

Respondent. 

Civil Revn. Petn. No. 500 of 1937, 
Deoided on 28bb Ootober 1937, from order 
of Sab- Judge, First Class, Amritsar, D/--2nd 
Maroh 1937. 

(a) Civil P. C. (1908), O. 47, R. 3 - Copy of 
order sought to be reviewed is not necessary 

Nor application need be accompanied by 
affidavit, 

Under O. 47, R. 3 it Is not Decenary, nor is it 
the practice of the Courts iD the Punjab, to require 
a petitioner for review to file a oopy of the order 
sought to bo reviowod, as tho application is made 
in the Batno Court and the previous order is on its 
own records. Nor does the law require that an 
application for review should Invariably boacaom- 
panled by an affidavit. (P 296 0 2] 

(b) Civil P. C. (1908), O. 9. R. 9 — Break- 
down of lorry on way is sufficient reason for 
non-appearance. 

Where ou tho date of hearing tho plaintiff was 
delayed by about half an hour by reason of the 
breakdown of the lorry on tho way: 

Ileld It was sufficient reason for his non-appear- 
anoe within the moaning of 0.9, R. 9. [P 296 G 2] 

C. L. Aggarwal — for Petitioner. 

T. D. Khanna — for Respondent. 

Order. The plaintiff instituted a suib 
against the defendant for reoovery of a 
certain sum alleged to bo due on a promis- 
sory note. In this suib, 24th July 1936 
was fixed for filing a list of witnesses. 
When the oase was oallod on that date, 
the plaintiff was absent and the suib was 
dismissed in default. Within a few minutes 
of the order of dismissal, the plaintiff 
appeared and filed an application for res- 
toration stating that he was outside the 
Court room preparing the list of witnesses 
and praying that the suit be restored. The 
Court allowed the application and restored 
the suit on payment of Rs. 10 as costs, 
which were ordered to be paid before the 
next date of bearing. On that date, the 
plaintiff s pleader was present in Court 
when the oase was oalled bub the plaintiff 
was absent. As the costs had nob been 
paid, the learned Judge dismissed the 
applloation for restoration. The plaintiff 
appeared at 10-30 and filed an application 
purporting to be under O. 47, B. 1 and 


Singh {Tek Chand J.) 

O. 9, R. 19, Civil P. C., for setting aside 
the order. He stated that he was ooming 
in a lorry from Batala to Amritsar, that 
there wa3 a breakdown on the way, and 
for this reason he was delayed by about 
half an hour. He further stated that he 
had brought Rs. 10 as costs of the opposite 
party, which he offered to pay. 

The learned Judge has dismissed the 
application on highly technical grounds. 
He has held that an application under 
O. 47, R 1, did nob lie as no oopy of the 
order sought to be reviewed had been filed 
with the application, nor was the applica- 
tion accompanied by an affidavit. He has 
farther held that O. 9, R. 19, had been 
oited wrongly and therefore he could take 
no notice of the prayer under that Rule. 
The learned Judge has apparently mis- 
understood O. 47, R. 3, which is bo the 
e fleet that the provisions as to tho "form 
of preferring appeals" shall apply mutatis 
mutandis to applications for review. Under 
this rule it is nob necessary, nor is it the 
praobioo of the Courts iu this province, to 
require a petitioner for review to file a 
oopy of the order sought bo be reviewed, 
as the application is made ia the same 
Courb and the previous order is on its own 
reoords. Nor does the law require that an 
application for review should invariably 
be accompanied by an affidavit. O. 9, 
R. 19, as mentioned at the top of the 
heading of the application, was obviously a 
mistake for O. 9, R. 9. The loarned Judge 
should not have basn so metioulous in 
dismissing the application beoause of this 
olerioal error. I hold that on the faots 
disclosed on the reoord there was suff oient 
cause for the non-appearance of the peti. 
tioner on 14th December 1936. 

I aooepb the petition for revision, set 
aside the orders of the Court below and 
direob that the suib be restored at its 
original number on payment of Bs. 10 by 
the plaintiff to the defendant, and disposed 
of in aooordanoe with law. Costs shall 
abide the event. 

Both counsel have been direoted to 
oause their respective olients to appear 
before the trial Court on 22nd November 
1937, when a date for further proceedings 
in the oase will be fixed. 

d.s./r.k. Petition accepted. 
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SPECIAL BENCH 


Coldstream, Monroe and 
Abdcl Rashid JJ. 

Inder Singh Defendant — Appellant. 

v. 

Bhana and others — Plaintiffs — 

Respondents. 

Letters Patent Appeal No. 82 of 1937, 
Deoided on 22nd November 1937, from 
the order of Din Mohammad J., D/. 26th 
April 1937. 

11*1 Practice — Relief — Plainti/f should state 
all facts constituting cause of action— On 
failure to establish them, suit should be 

R should not be decreed on proof 
of different set of facts which defendant 
had no opportunity to controvert. 

It is inoumbsnt on the plaintiff to state pre- 
cisely in the plaint all the faots that constitute 
his cause of aotion. If he fails to establish the 
faots that constitute his oauee of aotion bis suit 
must fai! on that ground alone. On his failure to 
establish the facts which form the basis of his 
suit, he oannot contend that he is entitled to a 
aeoree all the eame on proof of a different set of 
facts which the defendant bad no opportunity 
to oontrovert, and which did not form the tubjeot 
matter of any issue in the trial Court. 

[P 299 C 1] 

The plaintiffs oazne to Court for a perpetual 
injunction to the effeot that the defendant had no 
right to build on the land in diepute on the eole 
ground that the land in dispute had been reserved 
for publio purposes, and that by taking possession 
of this land the defendant was depriving them of 
the use of land on the occasions of marriages and 
deaths. This fact was denied by the defendant, 
and it was stated that another piece of land bad 
been reserved for oommon purposes for use on the 
occasions of marriages and deaths. The defendant 
produced evidence to show that another piece of 
land had been reserved for use for publio pur* 
poses The land was found to be part of shamilat 
abadi and the plaintiffs were granted the injunc- 
i/eld that if the plaintiffs had stated in the 
plaint that they were entitled to a permanent 
injunction on the ground that they were proprie- 
tors in the village and that none of the proprie- 
tors could do anything wbioh altered the condi- 
tion of the joint property without the ooneent of 
all the oosharers it would have been open to 
the defendant to plead that there was a oustom 
In the village allowing a proprietor to make 
exclusive use of a part of the shamilat abadi 
land so long a B the area of land appro- 
priated by him did not exceed the area that 
would fall to his share on partition. A e the only 
ground of attaob urged by the plaintiffs was the 
reservation of the land in diepute for publio pur- 
poees the defendant was never oalled upon to 
plead custom in his favour. In view of the 
pleadings of the parties no question of speoial 
damage arose in the peouliar oiroumstanceB of 
the oaee and the plaintiffs’ suit for injunction 
Should bo dismissed. [P 299 0 2] 


(b) Custom (Punjab)— Shamilat Iand-On* 
cosharer erecting building- Other cosharers 
can restrain him by injunction from 10 

doing even without proof of special damage 
to them (Obiter ). 

Per Din Mohammad J. — No individual pro- 
prietor can appropriate to himself a portion of the 
oommon land without the coment of all other 
oosharers and use it in suoh a way as to affeot the 
rights of all the oosharers at the time of partition. 
Where therefore a cosharer begins building on a 
part of common land (shamilat abadi) the other 
oosharers can restrain him from so doiDg without 
proving any speoial damage to them and relief of 
injunction oan be granted in such a oase : C A 
No 2788 of 1917, Foil.; A I R 1920 Lah 34, 

iJJ* l 9n Lah 167 > AIR 1925 Lah 287 and 
3S P L R 679 , Bel. on ; A I R 1926 Lah 518 , 

A / R 1915 Lah 310; AIR 1924 Lah 293 and 
AIR 1934 Lah 278, Disting . fp 297 0 1, 2] 

Shamair Chand and Gullu Ram — 

for Appellant . 

D. N. Aggarwal for Respondents. 

Din Mohammad J. — The faots bear- 
ing upon the question of law involved in 
this oase -may shortly be stated. The 
plaintifls are some of the proprietors of 
the village Dhamian Bedi and the defen- 
dant also is a proprietor like them. The 
defendant began to build on a vaoant site 
contiguous to his bouse and the plaintiffs- 
instituted the suit out of whioh the pre- 
sent appeal has arisen, for a perpetual 
injunction restraining the defendant from 
enoroaobing upon the land in any manner 
and in the alternative for ejectment in 
case be puts up any structure on the site 
in suit. The defendant resisted the suit on 
various grounds. The trial Court however 
passed a decree in favour of the plaintiffs 
for joint possession of the site in suit. On 
appeal, the Senior Subordinate Judge 
affirmed the decree passed by the trial 
Court. Dissatisfied with the deoree granted 
to them, the plaintiffs have appealed. The 
main issue that falls for determination in 
this oase is, to what relief are the plain- 
tiffs entitled if the site in suit forms part 
of the oommon land, even though not 
reserved for the use of general publio. 
Both the Courts below have found that 
the land in suit is a part of the shamilat 
abadi but not reserved for any oommon 
purposes of the village. On behalf of the 
plaintiffs it is contended that on the 
finding arrived at by the Courts below 
they were entitled to a deoree for injunc- 
tion while on behalf of the defendant it is 
urged that the deoree granted by tha 
Courts below was, in the circumstances of 
the oase, the only relief to which the 
plaintiffs were legally entitled. 
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Numerous authorities dealing with the 
subjeot have been cited at the Bar on 
both sides, disclosing unfortunately an 
apparent divergence of views. Some of 
these decisions seem to lay down that a 
cosharer enoroaohing upon a part of the 
common land cannot be disturbed in his 
exclusive possession unless speoial damage 
is proved by the other cosharers. Others 
lay down that in such oases it is not 
neoessary to prove speoial damage and 
that a cosharer, even without proof of 
suoh damage, can be restrained from so 
altering the nature of the property as 
would be prejudicial to the interests of 
the other cosharers. In faot, the coDfliob 
is so pronounoed that the present com- 
mentator of Rattigan’s Digest of Custo- 
mary Law has expressed a hope that the 
matter would soon be referred to a Full 
Benoh for final disposal of this complicat- 
ed question (Rattigan’s Digest of Custo- 
mary Law, 1929 edition, page 503). 
I am personally inclined to agree in gene- 
ral with the principle laid down in 
para. 225 of Rattigao’s Digest that 

In ibe absence of custom none of iho proprietors 
can do uoythlng which alters the condition of iho 
joint property without the concent of all tho 
oosbarers. 


This view appeals to me to be mof 
equitable and just. What belongs to a 
must not be interfered with without th 
consent of all. To hold otherwise woul 
amount to putting a premium on high 
handedness and force. If onoe a permaner 
encroachment is allowed to be made b 
ono od. sharer on a piece of common lane 
the other oo. sharers lose it for good and i 
is no oonsolation to them to be told the 
they can throw it in tho hotohpot at th 
time of partition, as partition of abac 
rarely takes place. In Civil Appeftl Nc 
2788 of 1917, the plaintiffs who were som 
of the proprietors of a village, sued for 
permanent injunction restraining the defen 
dants from sinking a well in a part of th 
village common land. It was dear tha 
the well had not been sunk when the sui 
waB instituted. During tho pendency o 
the suit however the well was sunk 
the suit of the plaintiffs was dismissed 
t e ground that no special damage n 
been proved . Boott-Smith J. who deoid 
the case on 16th January 1919 observec 

Hihc plaintiff are held not to be entitled tore! 
In the preeent cace It does not appear tome tl 
there is any oase In which the proprletora cm 

? ODe °! ‘ he,r number from approprlatlDg 
himaelf a portion of the common land unless if 


oould show material and substantial injury. The' 
plaintifid’ euit was brought in accordance with the 
well established custom that no individual pro 
prietor oau appropriate to himself a portion of the! 
common land and ueo it in euch a way as to affect, 
the rights of all the co-eharorsat the time of parti r 
tion. The oaso of a oo-sharer who cultivates pari 
of tho common land clearly is not analogous 
I therefore bold that tho plaintiffs are entitled to 
the injunction asked for. 


These observations were quoted with 
approval in 1 Lah 249. 1 That oase went 
on appeal before a Letters Patent BeDoh 
and tho judgment of the single Judge was 
oonhrmed : 2 Lah 73. 2 In another oase 
reported in 6 L L J 548, 3 1 Lah 249 1 
was followed. In a reoent oase reported in 
(1936) 38 P L R 679, 4 Bhido J. again 
relied on that judgment and dooided the 
oase in accordance with the principles of 
law enunoiated there. Counsel for the 
respondent has referred me to A I R 1925 
Lah 518, 6 160 P W R 1915.° AIR 1924 
Lah 293 7 and A I R 1934 Lah 278.® 
Nothing however that is laid down there 
induces me to change my opinion. These 
deoieions mostly prooeed on their own 
facts and in none of them has Civil Appeal 
No. 2788 of 1917 been dissented from. 
I do not consider therefore that I ehall be 
showing any disrespeot to any of the 
learned Judges of this Court if I choose to 
follow Civil Appeal No. 2788 of 1917 and 
hold that the plaintiffs were entitled to 
the injunction prayed for. 


I aooordingly allow this appeal, set aside 
the judgments of the Courts below and 
grant the plaintiffs a permanent injunction 
restraining the defendant from building 
any structure on tho site in suit. As no 
structure has been put up so far. do occa- 
sion arises for the grant of the alternative 
relief asked for in this case. In view 
however of the divergent nature of the 


Lah 34=67 I C 207=1 Lah 249 = 172 P L R 
1 920. 

2. Maoji v. Ghulam Muhammad, AIR 1921 
1921 167 = 61 1 0 416=2 Lah 73 = 68 P L R 

8 - b H°i c 1 R 1926 Lah 

4 '“TRnt m ,cu a o b t (1936) 38 

6 ‘ 8 H6 a i 0 563 V ‘ Ibr * him ’ A 1 R 1925 L ah 618 = 

6 ' R V «o M ?L S ‘ Dgh ’ A 1 R «16 Lah 

_ 31 1 0 862 = 160 P W H 1916. 

7 ' LahT9^ d 6 0 To fi V 7, Karam ^ AI B 1924 

8 ‘ ^7fi 1 - 8 iRn h r V n R on ha B,D8h * A 1 R 1934 Lah 

278- 160 I 0 99=16 Lah 708=80 P L R 
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authorities I certify that the oase is a fit 
one for appeal under Cl. (10) of Letters 
Patent (Lahore). There will be no order 
as to costs. 

Judgment of Letters Patent Appeal 

Abdul Rashid J. — This appeal has 
arisen out of a suit instituted by six pro- 
prietors of village Dhamian in the Hoshiar. 
pur district against Indar 8ingh another 
proprietor of the same village. It was 
stated in the plaint that the land in dis- 
pute measuring about 5 marlas belongs to 
the proprietary body of the village, that it 
has been reserved sinoe time immemorial 
for general public use on the oooasions of 
marriages and deaths, that the defendant 
had taken possession of this land a week 
before the institution of the present suit 
by plaoing staoks of brioks and wooden 
beams thereon, that he intends to build a 
room and that as the land has been 
reserved for public purposes the defendant 
is not entitled to take exclusive possession 
of it It was prayed by the plaintiffs that 
a decree for a perpetual injunction to the 
effeot that the defendant has no right 
to build on the land in dispute may be 
passed in their favour. It was pleaded by 
the defendant, inter alia, that the land in 
dispute had been in his possession and that 
of his ancestors for a very long time and 
had not been reserved for general public 
use. It was further stated in the written 
statement that another piece of shamilat 
abadi land had been reserved for public 
use on the oooasions of marriages and 
deaths, and that the other proprietors had 
never made any use of the land in ques- 
tion, An objection was also raised to 
the effeot that the plaintiffs were not 
competent to institute the present suit 
without making all the other proprietors of 
the village parties to the suit. On these 
pleadings the trial Court framed the fol- 
lowing issues : 

(1) Whether Sundar Singh and Kishan Singh, 
the brothers of the defendant, are neoeasary par- 
ties to the suit ? (9) Whether the site in dispute 
Is oommon land and la reserved for the use of the 
general publio ? (8) To what relief are the plain- 
tiffs entitled. 

The first Issue was not pressed. On 
Issue 2 it was held by the trial Court that 
the land in dispute was shamilat abadi 
and had not been reserved for the oom- 
mon purposes of the village. According 
to the trial Court, the land in dispute had 
been oooupied by the house of a non.pro- 
prietor and bad been taken possession of 
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by the defendant thirteen years before 
the institution of the suit, when the non- 
proprietor had left the village. A deoree 
for joint possession of the site in suit was 
passed in favour of the plaintiffs, bub no 
injunction was granted to them. It was 
observed in the judgment that there was 
no evidence on the record that by the 
defendant s occupation of this site the 
plaintiffs' right would be prejudiced. The 
plaintiffs were not satisfied with a deoree 
for joint possession only and preferred an 
appeal in the Court of the Senior Subordi- 
nate Judge praying that a decree for an 
injunction may be passed in their favour. 

The defendant filed cross. objections 
challenging the deoree for joint possession 
granted to the plaintiffs. After a consi- 
deration of the entire evidenoe, the learned 
Senior Subordinate Judge held that the 
land in dispute was a part of the shami- 
lat abadi, that it had not been reserved 
for the oommon purposes of the village, 
that it was once oooupied by Kahna and 
Jiwan Singh, non. proprietors, who left 
about thirteen years ago and that the 
defendant whose house is contiguous to 
it,, had taken possession of it five years 
prior to the institution of the suit by build- 
ing his khurlis etc. After giving his find- 
ings of faot, the learned Senior Subordi- 
nate Judge observed that the principal 
question for determination was, what 
should be the form of the deoree which 
ought to be passed in such oases. After a 
review of various rulings of this Court the 
learned Senior Subordinate Judge held 
that as the rights of the plaintiffs had not 
been prejudiced by the defendant taking 
possession of a small pieoe of shamilat 
abadi land, the only remedy to whioh the 
plaintiffs were entitled was a deoree for 
joint possession. The appeal and the 
oro88-objeotions were accordingly dis- 
missed. Against this deoision the plain, 
tiffs preferred a second appeal to this 
Court whioh was heard by a learned single 
Judge. The learned Judge was of the 
opinion that as the land in dispute was 
part of the shamilat abadi it belonged to 
all the proprietors, and that "what be- 
longed to all musb not be interfered with 
without the oonsent of all." He held that 
it was not inoumbent on the plaintiffs to 
prove special damage for the purposes of 
obtaining a deoree for permanent injunc- 
tion restraining the defendant from build- 
ing any structure on the site in suit. He 
aooepted the appeal of the plaintiffs and 
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granted them a permanent injunction, 
leaving the parties to bear their own costs. 
In view, however, of the divergent nature 
of the authorities, he certified that the 
case was a fit one for appeal under clause 
10 of the Letters Patent. The defendant 
has accordingly preferred a Letters Patent 
appeal. The relevant portions of the plaint 
and the written statement have been 
reproduced in an earlier part of the judg. 
ment. It is dear from the plaint that 
the plaintilla based their olaim on the fact 
that the land in dispute had been reserved 
by the proprietors for publio purposes and 
that the defendant by taking exclusive 
possession of this land had deprived all 
the proprietors of the use of this land on 
the occasions of marriages and deaths. 
The plaintilla are some members of the 
proprietary body : the other proprietors 
of the village were not joined as plaintilla 
or defendants in this suit. It was not 
stated in the plaint that even if the land 
be held not to have boon reserved for 
public purposes, the plaintilla were entitled 
to a permanent injunction merely because 
the land formed part of the shamilab 
abadi. In my opinion, it is inoumbent on 
the plaintiff to state precisely in the plaint 
all the facts that constitute his cause of 
aotion. If he fails to establish the facts 
that constitute his cause of aotion, his suit 
must fail on that .ground alone. On his 
'failure to establish the faots whioh form 
the basis of his suit, ho cannot contend 
that he is entitled to a dooree all the same 
on proof of a different set of faots whioh 
the defendant had no opportunity to con- 
trovert, and whioh did not form the Bub. 
jeot.matter of any issue in the trial Court. 
In the present oaae the plaintiffs came to 
Court on the sole ground that the land in 
dispute had been reserved for publio pur- 
poses, and that by taking possession of 
this land the defendant was depriving 
them of the use of land on the occasions 

SL?Vu la6 ® 8 aDd deafch8 * Thi8 f aot was 
enied by the defendant, and it was stated 

that another piece of land had been reserv. 

o for common purposes for use on the 

oooaaiong o( marriages and deaths. As a 

result of these pleadings Issue 2 was 

theTite ? ‘a! ,oll . ow . in S w ° r <^ "Whether 
i. ,D d ‘/PQte is a common land and 

PublUr The' r ° f tha general 

l Tha defendant produoed evl- 

denoe to show that another pieee of land 
had been reserved for use for publio pur. 
posea. On this finding, alone the plain. 
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tiffs suit for permanent injunction was 
liable to dismissal and the only dooree 
that they were entitled to was a decree 
for joint possession. 

If the plaintiffs had stated in the plaint, 
that they were entitled to a permanent 
injunction on the ground that they were 
proprietors in the village and that none 
of the proprietors oould do anything whioh 

altered the condition of the joint property 
without the oouseut of all the oo. sharers 
it would have been open to the defendant 
to plead that there was a ousbom in the 
village allowing a proprietor to make 
exclusive use of a part of the shamilab 
abadi laud so long as the area of land 
appropriated by him did not exoeed the 
area that would fall to his share on parti, 
tion. Reference may be made in this con- 
nection to Para. 225 of Rattigan's Digest 

of Customary Law, whioh lays down that 
lu the abaeuco of custom nouo of the proprie- 
tora can do anythu^ which altera the coalition 

0 the joint proporty without the consent of all 
t no cosuarorg. 

As the only ground of attaok urged by 
the plaintiffs was the reservation of the 
land in dispute for publio purposes, the 
defendant was never called upon bo plead 
ousbom in his favour. In my opinion, in 
view of the pleadings of the parties no 
question of sp3oial damage arises in the 
peculiar circumstances of the present case 
and the plaintiffs’ suit for injunction, was 
therefore, rightly dismissed by the trial 
Lourb. For the reasons given above 

1 would accept this appeal, set aside the 
judgment and the deoree of the learned 

f l u Qf i 0 /! ud80 of Coi;irb and restore 
that of learned Senior Subordinate Judge. 

laving regard to all the circumstances of 
the oase, I would leave the parties to bear 
their own oosts throughout. 

Coldstream J. — I agree. 

Monroe J. — I agree. 

K.s./u.E. Appeal accepted . 
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FULL BENCH 

Young 0. J., Monroe and 
Din Mohammad JJ. 

Kishayi Singh and others — Plaintiffs 

Appellants, 
v. 

ill. Santi and others — Defendants — 

Respondents. 

SBO°nd Appeai No. 1868 of 1935, Deaidad 
on 13bh November 1937. 
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bis petition before us is a belated one. We 
have gone through the evidence on the re. 
oord and we do Dot think that any further 
enquiry or additional evidence is neces- 
sary. It has been established that Nawab, 
the husband, had an illicit connexion with 
Mt. Mehran, the widow of his brother, 
and that he turned his wife out of the 
house when she was pregnant after beat- 
ing her. lor a husband to live in open 
adultery in the same house with another 
woman is certainly cruelty. His wife was 
away for more than two years and he 
took no steps to seoure her return, nor 
did he take any stepB to defend the peti. 
tion for divorce though he was served. 
After service in the proceedings, he oould 
not fail to find out where the oaso was, if 
he had tried. We therefore confirm the 
decree of the Distriot Judge dissolving the 
marriage of the petitioner with Nawab. 

v.b.b./r.k. Decree confirmed. 
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Tek Chand J. 

Nasir Din and others — Defendants — 

Petitioners. 

v. 

Abdul Rahim and others — Plaintiffs 

— Respondents. 

Civil Revns. Nos. 365 and 858 of 1937, 
Decided on 30th November 1937, from 
decree of Judge, Small Cause Court, 
Lahore, D/. 6th April 1937. 

Co-sharers — Exclusive possession — One 
cosbarer in exclusive possession of land 
owned in common by cosharers-— Other co- 
sharers are entitled to money compensation 
in respect of exclusive user. 

Where one of the cosharers owning certain 
land in common, is in exclusive possession of 
the land, the other cosharers are entitled to 
money compensation in respect of the exclusive 
use of the land from the cosharer in possession : 
18 Cal 10, Foil. [P 903 0 2] 

Duni Ohand Kapur — for Petitioners . 

Shamair Chand — for Respondents . 

Judgment. — This judgment will dispose 
of Civil Revision No. 365 of 1937 and Civil 
Revision No. 858 of 1937, both of whioh 
arise from the same deoree. The facts are 
set out fully in the detailed judgment of 
the Court below, and it is not necessary to 
repeat them here. A certain property 
situate in Abkari Road, Anarkali, Lahore, 
was originally owned by oneGhulamMohi. 
ud.Din, who died many years ago, leaving 
three sons, Nasir-ud-Din, Imam.ud.Din 
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and Zahir- ud-Din, and two daughters, 
Mt. Nasiran and Mt. Habiban. The plain- 
tiffs in the present suit are the descendants 
of Mt. Naeiran. Nasir-ud-Din is defen- 
dant 1. Defendants 2 to 7 are the descen- 
dants of Imam. ud-Din and Zahir.ud.Din. 
Mt. Habiban is defendant 8, and her son 
Abdul Khaliq is defendant 11, In a pre- 
vious suit between the descendants of 
Ghulam Mohi-ud-Din, it was determined 
that Mt. Nasiran (plaintiff) had a one. sixth 
Bhare, Mt. Habiban (defendant 8) a one- 
sixth share, and the three sons Nasir-ud- 
Din (defendant l), and Imam-ud-Din and 
Zahir. ud-Din, (the predecessors. in. interest 
of defendants 2 to 7) had a 2/9ths share 
each.. The plaintiffs have sinoe sold their 
one- sixth share of the property to defen- 
dants 9 and 10 by a sale deed executed on 
16th March 1936 and registered on 30bh 
April 1936. The present suit was insti- 
tuted by the plaintiffs, the descendants to 
Mb. Nasiran, for reoovery of Rs. 414, being 
the share of the plaintiffs in the rent, 
alleged to have been realised by defendants 
1 to 8 from the tenants of a portion of the 
joint property from 15bh June 1933 to 
29bh April 1936, (when they sold their 
share to defendants 9 and 10) and also 
for compensation for the exolusive use 
of another portion of the property by 
defendant 8 and her son defendant 11. 

The suit was resisted by defendants 1 
to 8 and 11 on numerous grounds, whioh 
it is nob neoessary to set out here. The 
learned Judge, Small Cause Court, has 
passed a deoree for Rs. 69-5-4 with pro- 
portionate oosts against defendant 1 only ; 
and for Rs. 86-4-0 with proportionate costs 
against defendants 8 and 11. The suit has 
been dismissed against the other defen- 
dants. Defendants 1, 8 and 11 have oome 
in revision, praying for the total dismissal 
of the suit against them, while the plain- 
tiffs also have applied for revision of the 
decree, urging that the suit should have 
been deoreed for the full sum claimed. 

Most of the pleas raised by the defen- 
dants were repeated in the petition for 
revision preferred by defendants 1, 8 and 
11, but at the time of arguments their 
learned counsel confined himself only to 
four points. He urged (l) that there was 
no evidenoe on the reoord to support the 
finding of the Courb below thab defendanb 
1 had realised any renb during the period v 
in dispute, and that the plaintiffs' share 
therein amounted to Bs. 59-6-4; (2) that 
defendant 11 was not a party to the pro. 
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vious litigation and therefore he was not 
bound by the deoision as to the plaintiffs’ 
right to a one. sixth share in the property 
in dispute and that as against him the 
suit oould not be tried by the Small Cause 
Court; (3) that in the plaint no prayer 
was made against defendant 11 and there- 
fore the deoree had been erroneously 
passed against him; and (-1) that defen. 
dants 8 and 11 are not liable to pay any 
compensation for exolusive use of any 
portion of tbe joint property, as it has not 
been proved that there was an ouster of 
the plaintiffs from it. 

After hearing counsel, I see no force in 
any of these contentions. The learned 
Judge, Small Cause Court, has examined 
the evidence with great care and has 
found that defendant 1 did realise rent 
from tenants to whom portions of the 
joint property had been let during the 
period in dispute, and that the plaintiffs’ 
share therein amounted to He. 59. 5. 4. The. 
deoree for this sum against defendant 1 
has therefore been rightly passed and 
must be maintained. It is no doubt true 
that defendant 11 was not a party to the 
previous suit between the descendants of 
Chulara Mohi-ud-Din in which the res- 
pective shares of his sons and daughters in 
the joint property were determined ; but 
his mother Mt. Tlabiban, defendant 8, was 
a party, and both she and her sister Mt 
Nasirun, mother of the plaintiffs, wore 
held to be entitled to a one-sixth share 
each. Abdul Khaliq, defendant 11, is the 
only son of Mt. Habiban and is living 
with her. He has no independent right to 
suooeed to any portion of Ghulan Mohi. 
ud Din s property, and it was conceded 
that he holds possession along with his 
mother Mt. liabiban. In these oiroum- 
atanoes, there can be no doubt that ho is 
bound by the decision in the previous suit 
and cannot deny the plaintiffs’ title to a 
Bhare equal to that of his mother. No 
quejstion of title really arises and I hold 

bv thfl h R 0la n m n again A b hicn wa8 sizable 
by the Small Cause Court. 

I„^ h | 8 P il 4l . D6 *“ tha enib was drawn up 
loosely, but reading it as a whole, there 

oan be no doubt that the plaintiffs made a 
wl'th 1 hi» 1D fi! Bnd J ant 11 who waa 

with his mother defendant 8, and the 
learned Judge oould pass a deoree against 

d!f« A thS ./ a k. t8 h8 ,0Qnd tbat thia 
defendant was liable to pay any sum to the 

tha t t ff AM T ?1^ D u D l 0< tha laarned Judge 
IB that Abdul Khaliq has oooupled a large 
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portion cf the ihata in whioh he has set up 
a laundry, and of this portion he was in 
exolusive possession during the period in 
dispute. The plaintiffs and their mother 
have been living in Delhi, and it has been 
proved that they have not lived in any 
part of the property in dispute during the 
period oovered by the suit. In these oir. 
oumatanoes, they are, on the principle laid 
down by their Lordships of the Privy 
Counoil in the well-known case, 18 Cal 10, 1 
clearly entitled to money compensation at 1 
a proper rate in respeot of exclusive use 
by defendant 8 who, though one of the 
oo sharers, was in exolusivo possession, 
along with hor sou defendant 11. It was 
not urged that tho learned Judge has 
assessed the amounb at an unduly high 
figure. Defendants 1, 8 and 11 therefore 
fail on all tho grounds urged before mo and 
their revision must ho dismissed. 

In tho other revision, Civil Revision 
No. 858 of 1937, filed by tho plaintiffs, the 
only prayer made was that tho amount 
allowed was small and that it should be 
increased to tho sum olaimed in tho plaint. 
Tho findings of the learned Judge on this 
point are based upon a detailed examina- 
tion of the evidence and tho learned counsel 
for tho plaintiff’s was unable to urge any- 
thing substantial, justifying interference on 
the revision side. This petition also fails 
and is dismissed. As neither party has 
been successful, I leavo them to boar tboir 
own costs in this Court. The order as to 
oosts in the lowor Court shall stand. 

H.m /r.K. Orde r accordingly. 

1. Watson v. Ram Chand Dutfc, (1881) 18 Cal 10 

= 17 I A 110=6 Sar 636 (P C). 
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Skrmp J. 

Ghulam Mohammad — Plaintiff — 

Appellant. 

v. 

Miraj Din and others — Defendants— 

a , . , __ Respondents. 

8 n°.^ d ^ ppaal No ' 361 °' 193 ?. Deoided 

on 24th November 1937, from deoree of 
benlor Sub.Judgo, Gujranwala, D/- 13fch 
February 1937. 

Evidence — Hearsay — Family _ * 

dence is inadmiisible to prove family rela- 
tionship and is unreliable. * * 

The evldenoe of a family bard to prove the rela- 
lliadm im one ., fai ? Ily wllh another family 1 8 

Inadmissible as It relates to events long before the 
eponent e birth and Is therefore hearsay. Further 
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oven if it is admissible be is not a very reliable 
person. [p 304 Q 1 ] 

Shamair Chand — for Appellant, 

D. N. Aggarawal — for Respondent 3. 

Judgment. — This seoond appeal has 
arisen from a suit for pre-emption. Miraj 
DId son of Haku sold the land in dispute 
to Mohammad Din son of Nawab who sub. 
sequently sold it to Suba son of Jalal. The 
plaintiff sued for pre-emption and based 
his pre-emptive right on the ground that 
he was a oosbarerin the patti. The Courts 
below found that Suba, son of Jalal the 
second vendee, was an agnate of the vendor, 
Miraj Din son of Haku. The sole point dis- 
cussed before me is whether this finding is 
justified by evidence. The learned appel- 
late Judge (Senior Subordinate Judge of 
Gujranwala) found that this relationship 
was proved by the pedigree table Ex. D-2. 
I have examined this pedigree table and 
it does not prove the relationship. The 
highest ancestor of Miraj Din's father 
Haku is one Mian Khan. The highest 
anoestor of Suba son of Jalal and Moham- 
mad Din son of Nawab (who were first 
cousins) is one Rahmat. There is nothing 
to connect Rahmat with Mian Khan : in 
fact another family is shown in between. 
The learned Senior Subordinate Judge 
referred to Financial Commissioner’s 
Standing Order No. 23 whioh is said to 
have been superseded. Counsel was unable 
to support this reference. Besides the 
pedigree table a family bard gave evi- 
dence. The Senior Subordinate Judge held : 

The evldenoe of the family bard is not alto- 
gether valueless though if it stood alone probably 
the oase for the seoond vendee oould not be built 
oonoluaively upon the same. 

In my opinion the evidence is prima 
faoie inadmissible. It relates to events 
long before the defendant's birth and is 
therefore hearsay ; and if S. 32 (5), Evi- 
dence Aot applies, whioh was not con- 
sidered, the witness said “I have not 
brought the pedigree table”. In other 
iwords he had not brought the best evi- 
dence available. Even if the evidence is 
admissible the family bard is not a very 
reliable person as the Senior Subordinate 
Judge reoognizes. 

In my opinion the learned Senior Sub- 
ordinate Judge’s finding of faot is vitiated 
by an entire misapprehension of the 
pedigree table Ex. D-2 ; in other words it 
is a finding not based on any legal evidence. 
No other point was argued before me and 
I think I must aooept this appeal. The 
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land was sold for Rs. 250. The plaintiff 
oame into Court seeking pre-emption on 
payment of Rs. 50 or whatever amount 
the Court might find due. The trial Court 
found that it had been proved beyond 
doubt that Mohammad Din actually paid 
Rs. 250 to Miraj Din and that the price 
contained in the sale deed was bona fide. 
The Appellate Court gave no finding on 
this point. Technically, I ought to remand 
the oase to the Appellate Court for a find- 
ing on this issue but Mr. Shamair Chand 
for the appellant has admitted before me 
that the deoree ought to be made on pay- 
ment of Rs. 250. 

The question now arises as to oosts. 

I think the defendant is entitled to oosts 
in the first Court, and the successful plain, 
tiff is entitled to costs before the 8enlor 
Subordinate Judge and in this Court and 
I order accordingly. My final order is that 
the plaintiff be granted a deoree for pos- 
session by pre-emption of the land in suit 
on payment of Rs. 250 whioh sum is to be 
paid into the trial Court on or before 1st 
February 1938. The plaintiff is to pay the 
defendant’s oosts in the trial Court and 
the defendant is to pay the plaintiff- 
appellant’s costs in the Appellate Court 
and in this Court. 

V.B.b./rk. Order accordingly. 


A. I. R. 1938 Lahore 304 
Skemp J. 

Shahab-ud.Din — Plaintiff — 

Appellant. 

v. 

Kalendar and another — Defendants 

— Respondents. 

Seoond Appeal No. 373 of 1937, Decided 
on 7th July 1937, from deoree of Addl. 
Dist. Judge, Delhi, D/- 22nd December 
1936. 

Transfer of Property Act (1908), S. 54 — 
Properly in possession of tenants— Sale deed 
requires registration. 

Sale deed of immovable property although foe 
Rs. 99 will require registration if it is in posses- 
sion of tenants as what is sold is only an intan- 
gible thing : AIR 1916 Bom 229, Rel. on 

[P 305 O 1] 

L. M. Datta — for Appellant, 

Mohammad Amin — for Respondents, 

Judgment. — The plaintiff sued for pos- 
session of a site on the allegation that he 
was owner of the site by virtue of a sale 
deed in his favour executed in the year 
1928 by one Shujayat Ali. The plaint 
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reoited that the defendants had a kntoba 
etruoture on the site, that they had refused 
to remove it and henoe the plaintiff sued 
ior possession. The trial Judge dismissed 
the suit and the learned Distriot Judge 
dismissed the appeal. The property in suit 
is situate within the Delhi Provinoe where 
the Transfer of Property Aot is in force; 
and the Distriot Judge held that by virtue 
of 8. 54, T. P. Aot, the deed of sale 
required registration. The deed of sale 
was for Rs. 99 and waa un. registered. But 
the Distriot Judge said, 

U la not disputed that before thla sale the site waa 
In poaaeaalon of the defendants and the sale-deed 
mentions that the defendants were in oooupatlon 
of it as tenants under Shujayat All. 

Therefore, he said, it was clear that 
delivery of possession oould not be given 
to the plaintiff by his vendor. 

Mr. L M. Dafcta for the appellant has 
argued that possession means “aymbolioal 
possession” or asking the tenants to 
attorn to thfl purohaser”, and he oites a 
witness, not mentioned by the Distriot 
Judge, who says that the vendor told 
Qalandar Ali, one of the defendants, to 
pay rent in future to the plaintiff and 
Qalandar Ali agreed to this. 

8eotion 64, T. P.^Aofc, says that a trans- 
fer by way of sale in the case of tangible 
immovable property of the value of Rs 100 
and upwards or in the case of a reversion 
or other intangible thing, can be made 
only by a registered instrument.” As 
tenants were in possession, all that Shuja- 
yat Ali oould aotualiy transfer was a 
right to possession or a right to receive 
rent and this, in ray opinion, is inoluded 
in the expression 'intangible thing ’ The 
judgments in 40 Bom 313 1 support this 
conclusion I therefore think that the 
Distriot Judge was right in holding that 
the plaintiff had failed to prove that he 
was the owner. It is unnecessary to go 
further into the grounds of appeal and 
I dismiss this seoond appeal with ocsts. 

B.d./r.k. Appeal dismissed. 

I, Bhaskar Gopil v. Padman Hlra, (1916) 8 

AIR Bom 223=83 I 0 267=40 Bom 313= 

18 Bom L R 8. 
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Addison and Din Mohammad JJ. 

Mohammad Malik — Defendant — 
Appellant. 

v. 

Ali Mohammad and others , Plaintiffs 
and others, Defendants — Respon- 
dents. 

Seoond Appeal No. 324 of 1937, Deoided 
on 7th Deoember 1937, from decree of 
Diet. Judge, Gujranwala, D/- 7th January 
1937. 

Custom (Punjab) — Representative suit by M 
on behalf of reversioners to set aside aliena- 
tion by father allowed to be dismissed as 
ground not strong — Purchase by M of suit 
property for valuable consideration — Other 
reversioners can claim no share in it — S. 90, 
Trusts Act does not apply. 

Where M, after realizing the weakness of hla 
poaltlon in a declaratory suit brought by him In 
a representative oapaoity on behalf of the rever- 
sioners to set aside an alienation by the father, 
allows the suit to be dismissed and after the dis- 
missal of the suit aoquires the property for him- 
self for valuable consideration, it does not in any 
oiroumstanoea amount to a declaratory deoree 
which would enure for the benefit of the other 
reversioners. The faot that M makes a profit by 
soiling it subsequently does not alter his position 
in any manner. Nor Is the oase of M oovered by 
8. dO, Trusts Aot: AIR 1932 Bom 240, Dating . 

[P 306 O 2] 

ShamairChand — for Appellant. 

Narotam SiDgh and D. N. Aggarwal 

— for Respondents . 

Din Mohammad J.— This appeal has 
arisen out of a suit instituted by Ali 
Mobammad, Ghulam Qadir and Rehmat, 
sons of Taleh Maud, against their brother 
Mohammad Malik and five others, for pos- 
session of oertain land alleged to have 
been sold by their father in 1914 and 
aoquired by Mohammad Malik in 1934. It 
was alleged in the plaint that in 1933 
Mohammad Malik brought the usual 
declaratory suit contesting the alienation 
by their father and that that suit had been 
instituted with the oonsent of the plaintiffs 
and on an express understanding with 
them that they would be entitled to the 
benefit of the litigation. It was further 
averred that in any oase Mohammad Malik 
had brought his suit in a representative 
oapaoity and that to any advantage that 
aoorned to him all the plaintiffs were 
equally entitled. This suit was resisted 
by Mohammad Malik on various grounds. 
He contended, inter alia, that the suit did 
not result in a deoree but was dismissed, 
that on the day the order of dismissal waa 
made the land in suit was purchased by 


1988 L/83 & 40 



306 Lahore 


on™ fr ° m tbe p . revious vendees for Eupees 
3000 and that in these circumstances the 

plaintiffs had no right to bring the suit. 
He further traversed the allegation made 
m the plaint that he had entered into any 
sort of agreement with the plaintiffs prior 
to the institution of the suit. 

On the pleadings of the parties, neces- 
sary issues were framed and although the 
Subordinate Judge came to the conclusion 
that the plaintiffs had failed to establish 
the oral agreement alleged by them, he 
decreed the olaim holding that all the 
plaintiffs were entitled to succeed to the 
land in suit inasmuoh as Mohammad 
Malik had instituted the suit in a represen- 
tative capacity and that at any rate 8. 90 
Trusts Aot,. favoured the plaintiffs. Dis- 
satisfied with this deoision, Mohammad 
Malik presented an appeal to the District 
Judge, who endorsed tbe opinion of the 
Subordinate Judge as regards the inability 
of the plaintiffs to prove the alleged agree, 
ment and further held that inasmuoh as 
no decree had been obtained in the pre- 
vious suit instituted by Mohammad Malik, 
S. 8, Punjab Limitation (Custom) Act (l 
of 1920) did not apply. Agreeing, however 
•with the Subordinate Judge that the case 
was covered by S. 90, Trusts Act, he dis- 
missed the appeal with coBts. It is from 
this deoision that the present appeal has 
been preferred. 
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this plea would even otherwise have 
entailed a, dismissal of the suit, in which 
case a suit like the present would have 
been out of the question. If therefore 
Mohammad Malik after realizing the weak, 
ness of his position, allowed the suit to be 
dismissed, and after the dismissal of the 
suit acquired the property for himself, it 
would not, in any oircumstanoes, amount toi 

a declaratory deoree which would enure 
for the benefit of the other reversioners. 
JNo doubt he sold half of the land in suit 
and out of the sale proceeds, besides pay- 
ing off the original vendees, he saved 
Es. 1000 for himself, but that does not 
alter the position in any manner. 

We are also not convinced that 8. 90, 
Trusts Aot has any application in this 
oase. Mohammad Malik was neither a 
tenant for life nor a co-owner, nor a 
mortgagee, nor a qualified owner of the pro- 
perty and he does not therefore oome with, 
in the letter of the law. Counsel for the res- 
pondents contends that Moha&mad Malik 
can be treated as a quasi trustee and relies 
on A I E 1932 Bom 240 1 in this respect, 
but that oase is distinguishable on facts 
and does not help the respondents in any 
manner. We accordingly accept the appeal 
and dismiss the suit of the plaintiffs with 
costs throughout. 

V.B.B./r.k, Suit dismissed. 


After hearing counsel on both sides, we 
have oome to the conclusion that this 
appeal must succeed. It is evident that 
Mohammad Malik's suit was dismissed 
and the oase therefore does not oome with- 
in the purview of 8. 8 of Aot 1 of 1920. 
No deoree having been obtained in the 
oase, nothing could enure for the benefit of 
the other reversioners. We are not impres. 
sed by the arguments advanced on behalf 
of the. respondents that the dismissal of 
the suit was tantamount to a deoree in so 
far as the dismissal had been made in 
termB of the compromise arrived at bet- 
ween Mohammad Malik and the then 
vendees and those terms provided for a 
sale in favour of Mohammad Malik by 
virtue of the relationship that he bore to 
Talehmand. It is admitted that the original 
sale had taken place for Es. 2600 and it is 
not disputed that Mohammad Malik paid 
Es. 400 over and above this Bum for 
purchasing the land. This means that 
his plea that the sale had been effeot- 
ed without consideration and without 
necessity had failed and a failure of 


1. Bahani v. Dulba, (1932) 19 A I R Bom 240 = 
137 I C 356=34 Bom L R 367. 
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Tek Chand J. 

Gopi Nath, owner of Firm Chhedi LaU 
Gopi Nath — Defendant — Petitioner. 

v. 

Kashi Ram Plaintiff — Respondent. 

Civil Eevn. No. 609 of 1937, Deoided- 
on 11th November 1937, from deoree of 
Senior Sub. Judge, Ferozepore, D/- 16th 
May 1937. 

Legal Practitioner — Fee — Suit for mun- 
• hiana — Client agreeing to pay munshiana 
over and above pleader’s fees — Pleader it 
entitled to sue for munshiana. 

Where it is one of the terms of the engagement 
of a pleader, that he would be paid a particular 
Bum as his fees and also a certain sum as hia 
munehi’s remuneration, the pleader is entitled to- 
eue the olient for the munshiana. [P 807 O 1] 

Shamair Chand — for Petitioner , 

M. L. Puri for Respondent . 

Order. — On the findings of fact con- 
currently reoorded by the Courts below 
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there is no ground for interference on the 
revision side. It has been found that the 
defendant had engaged the plaintiff on a 
daily fee of Rs. 70 for himself plus Bs. 7 
as munshiana. It has also been found that 
the plaintiff worked for the defendant at 
Meerut on the five days in question. In 
these oiroumsfcanoes there is no doubt that 
the plaintiff was entitled to a decree for 
the amount olaimed. 

The only question that was argued 
before me in a faint-hearted manner by 
Mr. Shamair Chand was that the pleader 
could not sue for the munshiana. But it 
was one of the terms of the engagement of 
the plaintiff that he would be paid Re. 70 
for himself and Bs. 7 as his munshi’s re- 
muneration. The plaintiff therefore, was 
clearly entitled to sue for the munshiana. 

The petition for revision fails and is dis. 
missed with oosts. 

U.M./r.k, Petition dismissed. 
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Tek Chand J. 

Sayad Mahbub Hussain Shah and 

others J wlgment. debtors — Appel. 

lants. 

Punjab National Bank Ltd. , Lahore, 
and others — Decree. holders — R Ga . 
pondonts. 

24 f of iw‘ Tu 4 N0B - 125 ’ 12G 
; 7 ot IJ37, D J olded on 17th November 

r ; fro “, order of 8enior Sub. Judge. 
Lyallpur, D/. 10th March 1937. 

Execution -FU^ble di.tribution-Pr.ver 
refuted Order it not •ppe.UbU. * 

Where a decree-holder In hi, application for 

the aon°lV P [f >a ? nly /° r rAlea ^lo distribution and 

"• ‘ [P 808 o“j 

Rum L»1 Anand I - Appellant j. 
Aohhru Ram — 

for liespondents Nos. 1 and 3. 

Judgment.— This judgment will dispose 

If"" 1 ?",;;™ iJ!" 

relevant faots are that the PnnUh N T* h 
nul Bank OimitedobUln.du 1 
dsoreo against the sons and ^ 

the late Sir Mehdi Shah, and ° 

th< attached certain agr“ 

cultural land whioh was the *»\i In il 


its temporary alienation for a period not 
exceeding 20 years. A number of other 
persons, who held decrees against Sir 
Mehdi Shah or bis sons, applied for rate- 
able distribution. One of these persons is 
a Co-operative Sooiety called the Anjuman 
Imdad Qarza of Chak No. 353 and it 
olaimed rateable distribution with the 
Punjab National Bank on the basis of 
two awards for Rs. 6612.11.9 and Rupees 
5726.9-0 respectively given by an arbi- 
trator on 7th March 1929 in its favour 
against Altaf Hussain, son df Sir Mehdi Shah 
as principal and Sir Mehdi Shah as surety, 

whioh were executable as deorees under the 

Co-operative Societies’ Act. In the oourse 
of the proceedings, it transpired that Sir 
Mehdi Shah had died in Ootober 1927, 
about 18 months before the awards. It 
was accordingly objeoted that the awards 
were nullities so far as the deooased was 
concerned, and they could not be executed 
against his estate. Before this objection 
was deoided, the Anjuman managed to 
obtain from the arbitrator two other 
awards on 21st May 1935 for the same 
amounts against Altaf Hussain as princi- 
pal and the estate of Sir Mehdi Shah in 
the hands of hia grandsons respondents 2 
to 8, one of whom (Mahbub Hussain) is a 
rnujor and the other six are minors. The 
arbitrator, before delivering these awards 
did not hold any formal proceedings; he 
did not even give any notioe to the grand- 
sons of Sir Mehdi Shah, nor did he 
appoint any guardian ad litem to repre 
sent the minors. All that he appears to 
have done was to prepare oopies of the 
former awards, substituting for Sir Mehdi 
bbah the names of his grandsons. Four 
days later, l. e. on 25th May 1935, these 
awards were filed in the execution Court 

and the prayer for rateable distribution 
repeated. 

The respondents objeoted that these 
iBO.oalledJ subsequent awards had been 
obtained behind their baok and without 
any notice to them and therefore thev 

Th U « lB DOt A T X r t0d th0 CiviI Court. 

I he learned Judge upheld the objeotion 

and dismissed the Anjuman’s application 

for rateable distribution. He then pro 

needed to oon fll der the claims of the o her 

deoree. holders and hold that the Pnni»h 

National Baok, Mt. Jiwao Ba land ' 

Tolsi Das. Devi Ditto Mai were “ntiHad 
to rateable distribotion, a D d direoted that 

be d P ivM«d d0 ° th ® temporary alienation 
be divided among them. 
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Againsfe this order, three appeals have 
been preferred in this Court, Exeoution 
First Appeals 125 and 126 of 1937 by the 
Anjuman Imdad Qarza of Chak No. 353 
against the surviving son and grandsons 
of Sir Mehdi Shah and Exeoution First 
Appeal No. 241 of 1937 by the grandsons 
of Sir Mehdi Shah against the Punjab 
National Bank, Mt. Jiwan Bai and Firm 
Tulsi Das. Devi Ditta Mai. A preliminary 
objection is taken by counsel for the 
respondents that Appeals Nos. 125 and 
126 are incompetent as the order of the 
Court below refusing rateable distribution 
to the Anjuman was passed under S. 73, 
Civil P. 0 , and is not appealable. In my 
opinion, this objection is well founded and 
must prevail. As already stated, the only 
prayer in the Anjuman’s application for 
exeoution was for rateable distribution. 
An order refusing this prayer is one under 
S. 73, sub. s. (2) of that section gives the 
aggrieved party a right to bring a regular 
suit. No appeal Jb allowed from such order. 

The order does not really fall under 
8. 47, as urged by oounsel. I may say, 
however, bhat even if an appeal lay, the 
order of the Court below is oorreot. It is 
admitted by Mr. Abdul Majid on behalf of 
the appellants that the awards of 7th 
Maroh 1929 were nullities so far as Sir 
Mehdi Shah was concerned, he having died 
loDg before the arbitration proceedings 
started. As regards the second set of 
awards, they were obtained against the 
seven grandsons of Sir Mehdi Shah, six of 
whom were minors. No guardian appears 
to have been formally appointed and the 
only adult grandson was nob personally 
served. Further, as pointed out by oounsel 
for respondents, it has nob been shown on 
the record that Sir Mehdi Shah was a 
member of the Anjuman, and that any 
award could be validly made against him 
or, after his death, his legal representatives, 

I dismiss Appeals Nos. 125 and 126 with 
costs. 

Appeal No. 241 is by the grandsons of 
Sir Mehdi Shah and the only prayer made 
by their oounsel is that it be made dear 
that the decree of the Punjab National 
Bank, Mb. Jiwan Bai and Firm Tulsi Das- 
Devi Dibta Mai, who had been allowed rate, 
able distribution, are executable against 
the “self- acquired property” of Sir Mehdi 
Shah only. It is admitted that the pro. 
perty which has been attaohed and of 
which temporary alienation was ordered 
in this case, had been aoquired by Sir 


Mehdi Shah himself. It is urged, however, 
that in its order the Court has nob said 
that this is so and, he says, that his clients 
apprehend that the order of the lower 
Court may not be used in future proceed, 
ings as having directed that property, 
which Sir Mehdi Shah might have in. 
herited from his father or other male 
ancestor, was also liable for these decrees. 

Mr. Aohhru Ram for the decree-holder has 
no objection to it being sbated that the 
decrees are not executable against the 
anoestral property (if any) of Sir Mehdi 
Shah. No other point was urged before « 
me. This appeal is dismissed, parties being 
left to bear their own oosts. 

b.d./r.k. Appeals dismissed . 
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Dalip Singh J. 

Ramesh Chandra Joshi and others — 

Petitioners. 

v. 

Murli Manohar Joshi and another — 

Respondents. 

Civil Bevn. No. 1006 of 1937 Decided 
on 10th January 1938, from order of Diet. 
Judge, Delhi, D/. 29bh Ootober 1937. 

Guardians and Wards Act (1890), S. 29— 
There is no distinction between powers of 
permanent and temporary guardians appoint- 
ed under the Act. 

Temporary aa well as permanent guardians and 
their powers are defined in S. *29. There is no 
distinction between the powers conferred on a 
permanent guardian by the Aot and the powers 
of a temporary guardian. Both are appointed and 
deolared by the Court. S. 29 refers to the powers 
of guardians appointed and deolared by the Coart. 

[P 308 O 2; P 309 O 1] 

Dina Nath Bhasin and Anand Mohan — • 

for Petitioners . ^ 

J. N. Aggarwal — for Respondents . / 

Judgment — The oounsel for the peti- 
tioners in this oase oontends only that the 
order of the trial Court directing the sale 
of the property by the temporary guardian 
is ultra vires because the temporary guar, 
dian has no power to sell land even under 
the direction of the Coart. The contention 
is based, so far as I oan see, on the absenoe 
of any speoifio permission in the Guardians 
and Wards Aot as to the powers conferred 
on a temporary guardian, but it appears to 
me that temporary as well as permanent 
guardians and their powers are defined in ^ 
S. 29 and I see no reason for drawing a 
distinction between the powers conferred 
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on a permanent guardian by the Aot and 
the powers of a temporary guardian: both 
are appointed and declared by the Court 
and 8. ‘29 referB to the powers of guardians 
appointed and deolared by the Court. 

On the merits the learned Counsel 
wishes to contend that certain other pro- 
perty should be sold rather than this pro- 
perty. No such point was urged in the 
Court below and I do not see how it oan 
be taken up now. I therefore dismiss the 
petition for revision with costs. 

R.M./r.k. Petition dismissed . 
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Bhide J. 

Sher Mohammad — Plaintiff — 
Appellant. 

v. 

Mt. Jawahar Khatun and another 
Defendant and another , Pro formt 
Defendant — Respondents. 

Second Appeal No. 40 of 1937, Deoidei 
on 12th November 1937, from deoree o 
Addl. Diet. Judge, Shahpur at Mianwalli 
D/. 14th November 1936. 

(*) Custom (Punjab) — Succession — Awan 
of Khuahab tahsil — Non-ancesti al property — 
Daughters preferred to collaterals. 

According to the custom governing awana o 
the Khushab tahsil In Shahpur District colla 
torulu are not entitled to succeed to nou-anceatra 
property in preference to a daughter. iP 300 C 2 

P 310 O 1 , 2 

(b) Custom (Punjab) — Riwaj-i-am — Pre 
sumption is rebuttable — Judicial findinj 
arrived at after elaborate enquiry has equa 
value with entry in Riwaj-i-am. 

Although an initial presumption of oorreotnea 
atUohoH to an entry in the Riwaj-i-am, the pre 
sumption Is a rebuttable one and that presump 
tion can be held to bo rebutted by a flndioi 
arrived at after an exhaustive enquiry : A I 1 
193U Lah 157, Ref. [p 310 Q 2 

And a finding arrived at by the Court after f 
thorough Inquiry should not be placed on ar 
Interior footing than the entry in the Riw a j-i-am 

/ v p . n # [P 310 C 2 ; P 311 C 1 

(c) Custom Proof of- Custom repeatedly 
ascertained and acted upon judicially - 
Judgment it evidence of custom. 

A judgment on a question of custom ia relevant 
not mt rely as an instance under S. 13 , Evidence 
Act but alao under 8 4*2 of ihe Aot aa evidence oi 
the custom. When a ouatom i 9 repeatedly a B cer- 

5 ™ d K a i° 2 i a « 0 | e 2 ) ndloia l»y. the production 
of aueb judicial decisions is sufficient to prove the 

coelom: A 1 R 191Q P C 8l t Ref. [P 8L1 O 1] 

Khurehaid Zaman — for Appellant. 

Aohhru Ram and Inder Dey Daa — 

for Betpondents 1 and 2 . 


Judgment. — The sole point for deoi. 
sion in this second appeal is, whether 
according to the oustom governing Awans 
of the Khushab tehsil in Shahpur distriofc 
collaterals are entitled to suooeed to non. 
anoestral property in preference to a 
daughter. The learned Additional District 
Judge has held that the presumption in 
favour of the collaterals arising from the 
entry in the riwaj-i-am was rebutted by 
the evidence on the reoord and has held 
that the collaterals are Dot entitled to 
suooeed to Don. anoestral property in the 
presence of a daughter. From this decision 
the present appeal has been preferred by 
the plaintiff. The learned counsel for the 
appellant has urged that the entry in the 
riwaj i. am raises a strong presumption in 
favour of the plaintiff and that the instan- 
ces relied on by the learned Distriob Judge 
are not sufficient to rebut that presumption. 


It may be stated at the outset that the 
oral evidenoo produoed by the parties was 
not relied on before me. So far as judioial 
instances are oonoerned, five were relied on 
by the respondents while three were relied 
on by the plaintiff. appellant. Out of the 
three instances relied on by the plaintiff- 
appellant, one was a deoision by the Addi- 
tional Distriot Judge of 8hahpur which 
came up on appeal to this Court and was 
set aside : vide AIR 1937 Lah 64 1. 1 We 
are thus left with only two instances in 
favour of the appellant, namely AIR 
1936 Lah 205 3 and A I R 1925 Lah 482. 3 
In the latter ruling, there was apparently 
no evidenoo produced to rebut the entry 
in the riwaj-i-am and the decision was 
based practically on that entry alone. In 
the other ruling AIR 1936 Lah 205, 2 
whioh does not relate to the tribe of the 
parties, the ruling on whioh main relianoe 
has been placed before me on behalf of the 
respondents, viz., 13 Lah 276 4 in whioh 
an elaborate enquiry was made on the 
very question of oustom whioh is involved 
in the present oase, was not considered. 

On behalf of the respondents the follow- 
ing rulings were relied on in the Courts 


1. Mt. Rajan v. Mt Bano, (1937) 2 l A I R Lah 
041 = 172 I O 963 = 39 PLR 276. 

2. Mt. Begum Bibi v. Raja, (1936) 23 \ I R Lah 

206—161 I O 647 = 17 Lah 477=38 PLR 
966. 


8 . Jawaya Shah v. Mt. ' Fatima, (1926) 12 A I R 

Lah 482=69 1 O 656 = 6 Lah 366 = 26 PLR 
690. 


4. Khan BeR v. Fateh Khatun, (1932) 19 A I R 

Lah !6 7 =136 I C 769=13 Lah 276=32 
PLR 890. 
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below, namely 1 Lah 284, 6 13 Lah 276, 4 
A I R 1934 Lah 404° and A I R 1936 Lah 
809.' In addition, the learned counsel for 
the respondents also cited two other recent 
rulings reported in A I R 1937 Lah 640 8 
and AIR 1937 Lah 641. 1 As regards these 
rulings, the learned counsel for the appel- 
lant contended that these rulings cannot 
now be taken to lay down good law in 
view of the principles laid down by a Full 
Bench of this Court in a reoent deoiaion 
reported in A I R 1937 Lah 451. 9 It was 
pointed out that in 1 Lah 284 6 the deci- 
sion was influenced largely by a considera- 
tion of the general custom in the provinoe 
and that in 13 Lah 276 4 it was remarked 
that when the riwaj.i.am affeots adversely 
the rights of females who had no opportu- 
nity whatever of appearing before the 
revenue authorities, the presumption is 
weak and a few instances might suffioe 
to rebut it. It was urged that accord- 
ing to the Full Bench ruling, there is 
no justification for holding the presump- 
tion to be weak even when the riwaj.i- 
am entry affeots adversely the rights of 
females. As regards the other decisions 
relied on, it is pointed out that they are 
based mainly on 13 Lah 276. 4 

The main question whioh therefore 
requires consideration in this case is whe- 
ther the deoision in 13 Lah 276 4 should 
be held to prove a oustom contrary to 
that laid down in the riwaj.i.am. In 
that oase, an exhaustive enquiry was made 
after a remand into the question of oustom 
whioh arises for deoision in the present 
oase. The parties to that case were also 
Awans of Tehsil Khushab in the Shahpur 
district. Voluminous, oral and documentary 
evidenoe was produced and after consider- 
ing the same it was held that the daughter 
was entitled to suooeed to self. acquired 
property in preference to collaterals. It 
is true that it is remarked in the judgment 
that the presumption raised by the riwaj- 
i-am entry is weak when the entry affeots 
the rights of females adversely ; but the 

6. Ghulam Muhammad v. Mt. Gauhar Blbi 

(1920) 7 A I R Lah 9=64 I 0 419=1 Lah 
284# 

6. Bhug Bhan v. Muhammad, (1994) HAIR 

Lah 404=160 I O 786=16 Lah 78=86 P LR 
449. 

7. Ahmad v. Muhammad, (1936) 28 A I R Lah 
809=167 I O 196. 

8. Alam Sher v. Mt. Satbharal, (1997) 24 A I R 

Lah 640=172 I O 966 = 89 P L R 262. 

9. Bahadur v. Mt. Nihal Kaur, (1987) 24 A I R 
Lah 461=169 I O 909=89 P L R 849=1 L R 
(1987) Lah 694 (F B). 
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deoision is mainly based on a consideration 
of the oral and documentary evidenoe and 
not on that remark. It was rightly 
pointed out by the learned counsel for the 
respondents that several of instances in 
favour of the daughter prior to the compi- 
lation of the riwaj.i.am were taken into 
consideration in arriving at the deoision 
in that oase, while no such instances 
were produced on behalf of the collaterals. 
In the oircumstances, the deoision in that 
oase appears to me to be of great impor- 
tance and sufficient to rebut the presump, 
tion arising from the riwaj.i.am entry. 

It was urged that the judicial deoision 
counts only as an instanoe, but a judgment 
on a point of oustom is also relevant under 
S. 42, Evidenoe Aot. Besides, the value of 
the deoision depends upon the nature of 
the enquiry and the evidenoe produced. It 
may happen at times that the riwaj.i.am 
is held to be oonolusive merely because no 
evidenoe has been produced to rebut it ; 
as for instance was the oase in A I R 1925 
Lah 482. 3 On the other hand, there was 
a very elaborate enquiry made in the 
case reported as 13 Lah 276. 4 The two 
deoisions therefore cannot obviously be 
plaoed on the same footing. Although an 
initial presumption of correctness attaches 
to an entry in the riwaj.i.am, the pre 
sumption is a rebuttable one and I do not 
see any good reason why that presump, 
tion should not be held to be rebutted by 
a finding arrived at after an exhaustive 
enquiry, as it was in 13 Lah 276. 4 It is, 
indeed difficult to see how the presumption 
attaching to the entry in the riwaj.i.am 
could be rebutted in any other way. 

It was urged that the instances relied 
on are reoent ones and cannot prove a 
oustom contrary to what is stated in the 
riwaj.i.am as oustom must be immemo- 
rial, as laid down in A I R 1937 Lah 451.® 
But there is no question here of proving a 
new oustom coming into existence after 
the compilation of the riwaj.i.am. The 
question is whether the entry in the riwaj- 
i.am itself records the oustom oorreotly. 

In view of the evidenoe adduced in 13 Lah 
276, 4 whioh evidence included instances 
prior to the riwaj.i.am and, as opposed to 
whioh, no well ascertained instances to the 
oontrary were proved, I think, the pre- 
sumption attaching to the riwaj.i.am may 
be taken to be sufficiently rebutted. I see 
no good reason why a finding arrived at 
by the Court after a thorough inquiry such 
as was held in 13 Lah 276 4 should be 
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plaoed on an inferior footing than the 
entry in the riwaj.i.am. It was urged in 
the end that no evidence of the kind that 
was produced in 13 Lah 276 4 has been 
produced in this oase. But I do not think 
.this was necessary. As pointed out above 
a judgment on a question of oustom is 
relevant, not merely as an iDstanoe under 
S 13 but also under S. 42, Evidenoe Act, 
as evidenoe of the oustom. When a ous- 
tom is repeatedly ascertained and aoted 
upon judicially, the production of suoh 
judioial decisions is sufficient to prove the 
oustom : cf. 41 Mad 778 10 at p. 785. 
After carefully considering the matter, I 
Bee no good reason to differ from the find- 
ing of the learned Additional Distriot Judge 
and dismiss this appeal with oosts. 

B.D ./R.K. Appeal dismissed . 

10. Gaogadhara Rama Rao v. Rajah of Pittapur. 

(1918) 0 A I R P O 81=47 I 0 354=45 I A 

148=41 Mad 778 (P 0). 
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Dalip Singh J. 

Sis Ram — Plaintiff — Petitioner. 


v. 

Sohan Lal and others — Defendants — 

Respondents. 

Civil Revn. No. 373 of 1937, Decided 
on 16th November 1937, from order of 

Senior 8ub. Judge, Delhi, D/. 9th Decem- 
ber 1936. 

(a) Pre emption — Suit for — Market value 
of property different from that alleged in 
plaint — Court must call plaintiff to pay pro- 
per court fee before trial of suit — It is 
improper for Court to decide question of 
court fees at end of suit and incorporate 
order in decree - Plaintiff, being misled 
by wrong procedure of Court, filing appeal 
on same court fees -Appellate Court should 

exercise its discretion in favour of extending 
time. 


*here In a suit for pre emption, the Court fin 
that the market value of the property is dlflero 
Irom that alleged In the plilnt, it Bhould at on 
' “ pon * bo plalntlfl to make up the proi 
eu?l il'k. a "i d ° t6rm , lnod ' befor ° the trial of t 

hold nn th. P ^°1'. 11 18 ‘“Proper for the Court 

untlUh^nd 00 . .u D 0n th8 t l UOBtloQ ol oourt* ft 
the nd «• ““ ,a “ “Od «o Incorporate It 

the decree : AIR mi Lah 75, Rel. on. 

, TrL „ [P 812 C 

Where the plalntlfl having been mleled by t 

th« ftn P ^° ed uL° ® d °P t6d b y ‘he trial Court fll 
the appeal with the same oourt-fees with whli 

* ta “P® d . hi "Pla»ni, the Appellate Cod 
should oxerolao ita discretion In hla favour ai 
extend timo to allow him to make up the de 

oUmoy ‘ [P 312 0 


(b) Pre-emption — Forum of appeal — Forum 
of appeal depends upon finding as to market 
value of property involved. 

Onoe a Court determines the market value of 
the property Involved in a pre-emption suit, the 
forum of appeal depends upon that finding, 
especially la a oase where the plaintiff does not 
ohallengo the finding on the market value in the 
grounds of appeal at all. [P 312 0 1] 

Chiranjiva Lal — for Petitioner . 

Mohammad Din Jan — for Respondents, 

Order. This revision and this appeal 
(No. 514 of 1937) oan be disposed of in 
one judgment. The plaintiff brought a 
suit for pre-emption of oortain amlas. In 
one oase he alleged various grounds of 
pre-emption and stated that the values 
put in the sale deeds of Rs. 300 and 
Bs. 99 respectively were fiotitious and the 
real values were Rs. 25 and Rs. 5. He 
therefore sued to pre-empt these amlas on 
payment of Rs. 30 only. In the other 
case he sued to pre-empt one amla on 
various grounds alleging that though the 
sale prioe shown was Rs. 99 the aotual 
value was only Rs. 15 and therefore he 
claimed pre-emption on payment of Rs. 15. 
The trial Court framed various issues 
referring to right of pre-emption and 
framed a speoial issue as to the value of 
the suits for purposes of oourt-fee, as 
objection had been taken that the value 
was not oorreot. It oame to the oonolu- 
sion on a trial of the issues regarding the 
right of pre. emption that the suits should 
be dismissed with oosts. As regards the 
question of oourt-fee, it held that the mar. 
ket value of the property was best judged 
by the price aotually paid, that the prioa 
entered in the sale deeds was aotually 
paid and therefore the plaintiff was bound 
to pay a oourt-fee in addition to what he 
had already paid on the sums of Bb. 399 
and Rs. 99 respectively. These orders 
were incorporated in the deoree. The 
plaintiff went on appeal to the learned 
Senior Subordinate Judge who held in one 
oase that the market value of the suit 
having been found to be Rs. 399, the 
proper forum of appeal was the learned 
District Judge and therefore returned the 
appeal for presentation to the learned Dls- 
triot Judge. In the other oase he held 
that the value of the appeal for purposes 
of oourt-fee and jurisdiction alike was 
Rs. 99 according to the finding of the trial 
Court and as the plaintiff had not stamp, 
ed his appeal for Rs. 99 bub for Rs. 15 as 
originally olaimed by him, therefore the 
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appeal was not properly stamped. He 
refused to extend time for payment of 
additional oourt-fee and dismissed the 
appeal. From the first decision a revision 
has been taken and from the second deci- 
sion an appeal has been taken to this Court. 

It seems to me quite dear that onoe a 
Court had found that the market value of 
the property was different to that alleged 
in the plaint, the plaintiff should have at 
onoe been called upon to make up the 
proper oourt.fee as determined, before the 
trial of the suit should have taken place 
at all. It was obviously improper for the 
Court to hold up the deoision on the ques. 
tion of oourt.fee until the end of the suit 
and incorporate the order passed in the 
deoree which was perfectly useless ( see 
AIR 1935 Lah 75. At the same time 
it seems to me that onoe a Court had 
determined the market value, the forum 
of appeal depended on that finding, espe. 
oially in a oase where the plaintiff did not 
challenge the finding on the market value 
in the grounds of appeal at all. This being 
so, the learned Senior Subordinate Judge 
was right in returning the appeal in the 
Es. 399 suit, for presentation to the 
learned Distriot Judge. I therefore uphold 
his order and dismiss the revision petition. 

In the other oase it appears to me that 
the plaintiff was misled by the wrong 
procedure adopted by the trial Court. It 
was for that reason probably that he filed 
his appeal with the same court fee as he 
had stamped his plaint. In the ciroum- 
Btances, I think the Court should have 
exercised its discretion in his favour and 
extended time to allow him to make up 
the deficiency. 

I therefore aocept the appeal and extend 
the time for the plaintiff to make up the 
proper oourt.fee before the Appellate 
Court. The plaintiff will appear before 
the learned Senior Subordinate Judge on 
26th November and obtain a date within 
which he will pay the requisite oourt.fee 
and if he does so and pays the requisite 
oourt.fee, the learned Senior Subordinate 
Judge will proceed to dispose of the appeal 
on the merits. No order as to costs in 
either oase. 

R.m./r.K. Appeal accepted , 

1. Walaito Bam v. Gopl Ram, (1986) 92 A I R 
Lah 76=162 I 0 799. 
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Dalip Singh And Bhide JJ. 

Sher Mohammad and others — 

Plaintiffs — Appellants* 
v. 

Zulfaqar Defendant — Respondent. 

First Appeal No. 446 of 1936, Deoided 
on 10th December 1937, from deoree of 
Senior Sub-Judge, Jhang, D /. 7th August* 
1936. 

(a) Custom (Punjab)— Riwaj-i-am — Unsup- 
ported by instances — Effect. 

Though a riwaj-i-am is unsupported by instances, 
its effeot is to shift the onus on to a party who 
alleges a oustom oontrary to that entered therein, 
to prove the oustom alleged by him. ?P 312 0 2] 

(b) Custom (Punjab) — Succession — Ances- 
tral property— Sials of Jhang District— Father 
can by will favour one of his sons. 

By the custom among the Sials of Jhang a 
proprietor of anoestral property oan by will favour 
one of his sons as against others. And the oustom 
in this reepeot is oorreotly reoorded in riwaj-l am 
of 1907 and not oorreotly recorded in that of 1929: 
AIR 1927 Lah 340, Rel. on, [P 312 0 2 ; 

P 313 0 1) 

8huja.ud.Din and Ganesh Datb — 

for Appellants, 

M. L. Puri and S. L. Puri — 

for Respondent, 

Dalip Singh J. — The plaintiffs in this 
oase sued for a declaration to the effect* 
that the sale executed by their father in 
favour of his remaining son, the defendant, 
was void as agamsb the plaintiffs’ right of 
inheritance. The property is admittedly 
anoestral property and the sole question in 
the present appeal before us is whether by 
the oustom amoDg the Sials of Jhang a pro- 
prietor oan by will favour one of his sons as 
against the others. The relevant riwaj i- 
am in the Answers to Questions 110 and 
112 was oonoeded by the trial Court to 
support the plaintiffs' oase. The trial 
Court held quite rightly that, though this 
riwaj-i-am was unsupported by instances, 
its effeot, under the ruling of their Lord, 
ships of the Privy Counoil, was to shift 
the onus on to the defendant to prove the 
oustom alleged by him. In this particular 
oase the defendant produced the earlier 
riwaj-i-am of 1907 in whioh it was stated 
that a proprietor oould make an unequal 
distribution of his property in favour of 
his heirs including his sons. This earlier* 
riwaj-i-am was supported by four instances. 
The only instance cited in the present 
riwaj. i- am from the tribe of the parties, 
namely the Sials, would also tend to sap- 
port the defendant’s oase. One of fcho 
plaintiffs’ witnesses, P. W. 8, also men. 
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tioDB another instance, namely that of 
Baja 8ultan who was the maternal nnole 
of the plaintiffs and gifted his ancestral 
property in the name of one eon to the 
exolneion of the others. The trial Court 
has referred to other oral instances oited 
by the witnesses for the parties, but, on 
examining the instances, it does not appear 
that they are really in support of the de- 
fendant's oase. It is nobody’s oase that 
the custom has ohanged from 1907 to 1929. 
The sole question before this Court is whe- 
ther the trial Court was right in oonolud- 
ing that the custom of the Sials of Jhang 
was correofcly reoorded in the riwaj i.am 
of 1907 and was not oorreotly reoorded in 
the riwaj.i.am of 1*29. 

In my opinion the trial Court was oor- 
reot on the ground that the earlier riwaj- 
i am is supported by six instances at least 
and no instanoe supporting the present 
riwaj i.am has been oited by the plaintiffs 
at all There is also one judioial case re- 
orted in 101 I C 852 1 supporting the 
defendant’s oase. In the circumstances 
therefore I oonsider that there is no force 
in this appeal whioh is dismissed with 
costs. 

Bhide J. — I agree. 

K S / RK. Appeal dismissed. 

1. Abroad v PuhlwaD, (1927) 14 A I R Lah 340 
=101 I 0 863. 
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Addison and Din Mohammad JJ. 

Alt. Naztr Beyam — Appellant. 

v. 

Ghulam Qadir Khan and others — 

Respondente 

Letters Patent Appeal No. 108 of 1917 
Deoided on 6th Deoember 1937, agains 
judgment of Coldstream J., D /. 7th JuB 
1937, reported in AIR 1938 Lah 84. 

(a) Guardians and Wardi Act (1890), S. 12 

-Apphcab.lity of S. 12 i« not barred til 
minor ia actually made over. 

8o long aa the ouatody of a minor la not aotn 
ally made over to the guardian, the proceedings d< 
not terminate and the applicability of 8. 13 li 
not barred though the certificate of guardianshi, 
may have been fanned : AIR 192 Q T nh Ah'? 

i " * * MW «* A I B M6 All nl 
Ret. °n. [P 316 Ol, 3; 

(b) Guardians and Wards Act (lfloni a 

<5 >( b, (II, 12 „), 25 Appell^nt oppointec 
guardian of person of her minor daughter oc 
her husband’s death— Application for hei 
custody to Court at M, where minor ordi 
narily residing with her paternal family— Al 


time of application minor found to be made 
over to female relative of respondents resid- 
ing in state — Minor’s residence in state held 
temporary and incidental — Court at M held 
•had jurisdiction to entertain application for 
custody : AIR 1938 Lah 84, Reversed. 

To plaoe a restricted meaning on the worda "lot 
the time beiDg ordinarily retides” in 8 4 (5) (b) 
(il) bo as to interpret them to mean whore tho 
minor actually is at the time of the application, 
would be tantamount to rendering nugatory all 
the provisions of the Guardians and Wards Act 
and to making the law helpless against tho 
maobination of the recalcitrant persons who do 
Dot propose to part with tho minor in favour of 
the appointed guardian. This is especially so in 
the Punjab where the British Indian States are 
so olosely situated that any person would be able 
to float the authority of tho highest tribunal of 
the land by merely walking with the minor into a 
neighbouring state. Further if a minor is not 
present at the time of the order appointing tho 
guardian and not physically handed over to tho 
guardian at the time of his appointment, there 
would be no provision of law to enable the Court 
to do bo afterwards. [P 316 G 2; P 317 O 1] 

Tho appellant, after beiDg appointed guardian 
of the person of her minor daughter on death of 
her huebaDd applied under 8a. 12 (1) and 25 for 
her ouatody to the Court at M where tho minor 
ordinarily resided with her paternal family. After 
the death of her father, tho minor was made over 
to the custody of a female relative residing in a 
state with the consent and oonnivance of the res- 
pondents. It was argued for the respondents that 
the minor was rosidlug for the time beiDg In the 
state and so the Court at M had no jurisdiction 
to entertain the application : 

Held that the oustody of the ohild was with 
the respondents; the minor was still under tho 
oontrol of the respondents who could reoall her 
at any time they liked Tho minor’s residence 
in tho state wa9 incidental and temporary only 
and the permanent residence was at M wherefrom 
she was removed by the respondents with the repre- 
hensible objeot of evading the law and nullifying 
the orders of the Britibh Courts. The Court M, 
therefore, hid jurisdiction to entertain the appli- 
cation : A I R 1938 Lah 84, Reversed ; Case 
law referred. [P 316 O 1; P 3L7 0 1, 2J 

Muhammad Amin — for Appellant. 

Mehr Chand Mahajan — 

for Respondents. 

Din Mohammad J — The appellant), 
Mb. Nazir Begam, was married bo one Khan 
Abdul Karim Khan of Mulban. She had a 
daughter from him of the name of Mb. 
Fahmida Kbaoam. By another wife Khan 
Abdul Karim Khan had five sons. Some- 
time ago he died and at the time of his 
death Mt. Fahmida Khanam was about 
three years of age. On 14 th May 1935, 
Mt Nazir Begam made an application to 
the Court of the Subordinate Judge, 
Multan, for appointment as guardian of 
her minor daughter mentioning all the five 
sons of the deceased as well as some others 
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as the persons related to the minor and 
thus interested in her. The five sons of 
the^ deceased resisted the application on 
various grounds. ^ It was contended inter 
alia that the minor had, in aooordanoe 
with the deoision of all the members 
of the family, been made over to one 
Mt. Mehan Bibi, a female relative of 
the deoeased, and was in her oustody and 
inasmuch as Mt. Mehan Bibi was residing 
in Bahawalpur the Multan Court had no 
jurisdiction to entertain the application 
under S. 9, Guardians and Wards Aot. 
Thereupon Mt. Mehan Bibi was also 
brought on the record and she too joined 
in the contest. The Subordinate Judge on 
the plea of jurisdiction as well as on the 
other pleas raised in the case found in 
favour of the contesting respondents and 
dismissed the application. On appeal to 
this Court, Skemp J , oame to the conclu- 
sion that Mt. Mehan Bibi was merely a 
nominee of the contesting respondents and 
as she had taken the minor to Bahawalpur 
only with their permission, the minor 
could be taken to bo residing ordinarily in 
Multan and that consequently the juris- 
diction of the Multan Court was nob 
ousted. Holding that it was for the wel- 
fare of the minor that she should be made 
over to her mother, he allowed the appeal 
and appointed Mt. Nazir Begam guardian 
of the person of the minor. Thereupon 
Ghulam Qadir Khan, one of the contest- 
ing respondents, appealed to this Court 
against the deoision of Skemp J. but his 
appeal was dismissed in limine on 1st 
March 1937. In the meantime on 2nd 
February 1937 Mt. Nazir Begam made an 
application to the Court of the Subordi- 
nate Judge at Multan under S. 12, sub.s. (l) 
and S. 25, Guardians and Wards Aot, 
asking for the oustody of the child. In 
that application three out of the five sons 
of Khan Abdul Karim Khan only were 
impleaded presumably beoause they were 
the only major sons of the deoeased. On 
4th February 1937, Mt. Nazir Begam was 
also granted a guardianship certificate 
under the order of the Subordinate Judge. 

The respondents once more resisted the 
application on the ground that the Court 
at Multan had no jurisdiction as the minor 
had throughout been residing in Bahawal- 
pur and had never returned to Multan. 
This plea found favour with the Court 
below and Mt. Nazir Begam's application 
was dismissed. She presented an appeal 
to this Court whioh oame on for hearing 


before Coldstream J. The learned Judge 
also agreed with the Subordinate Judge in 
holding that the Multan Court had no 
jurisdiction and dismissed the appeal. 
Henoe this Letters Patent appeal. The 
only question that falls for determination 
in this oase is whether in view of the 
definition of the words "the Court” given 
in sub.s. 5 (b) (ii) of 8. 4, Guardians and 
Wards Act, the Court at Multan had 
jurisdiction to make an order contemplated 
by Ss. 12 (l) and 25, Guardians and Wards 
Aot, assuming that the minor was at that 
time aotually leaving in Bahawalpur. The 
material portion of S. 12 (l) is as follows : 

The Court may direot that the person, if any, 

having the cuatody of the minor, shall produoe 
him . , ♦ , # 

The marginal note to this seotion is as 
follows : 

Power to make interlooutory order for produo* 
tion of minor and interim protection of person 
and property. 

The relevant portion of S. 25, sub.s. (1) 
runs as follows : 

If a ward leaves or is removed from the oustody 
of a guardian of his person, the Court, if it is of 
opinion that it will be for the welfare of the ward 
. . . may make an order for his return, and, for 
the purpose of enforcing the order, may cause the 
ward to be arrested and to be delivered Into the 
oustody of the guardian. 

Section 4 (5) (b) (ii) defines "the Court” 
in the following terms : 

Where a guardian has been appointed or deolared 
in pursuance of any suoh application: (i) the Court 
whioh , . appointed or deolared the guardian . . J 
or (ii) In any matter relating to the person of the 
ward, the Dlstriot Court having jurisdiotlon In 
the plaoe where the ward for the time being 
ordinarily resides. 

It is urged on behalf the respondents 

that reading all these provisions of law 

together the only conclusion that follows 

is that after the order of appointment is 

made, the only Court whioh oan entertain 

any application in any matter relating to 

the person of the ward is the Court where 

the minor aotually is at the time and that 

no other Court oan issue any order in that 

respeot. It is further urged that 8. 12 

oomes into play only when the proceedings 

are pending and that it has no application 

after the final order appointing a guardian 

has been made. In support of the first 

proposition, reliance is plaoed on A I R 1929 

Bang 129 1 and 38 M‘ad 807 a and in sup- 
■ - s 

1. Maung Ba Theiu v. Ha Than Kin, (1999) 16 
AIR Bang 129=118 I 0 416. 

2, Annie Besant v. Narayaniah, (1914) 1 A I R 
P 0 41=24 I 0 290=41 I A 814=38 Mad 
807 (P 0). 
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port of the second proposition reference is 
made to 119 I 0 423. 8 In A I B 1929 
Bang 129, 1 in a oase in whioh a minor had 
been living with her mother at M or 5 and 
the application under 8. 25, Guardians and 
Wards Act had been made by the father 
at 27, a single Judge of the Bangoon High 
Court held that the District Court of II 
had no jurisdiction to make any order 
under S. 25 in view of the definition of the 
words "the Court” given in S. 1 (5) (b)(ii). 
The minor in that case had been living 
with her mother for about seven years at 
S or M and had never come to 27 to reside 
with her father during that period. This 
oase therefore is distinguishable on faots. 
In 33 Mad 807“ a regular suit was being 
tried by the High Court, Madras, on its Ori. 
gioal Side for the custody of the minora 
who had long before the institution of the 
suit been taken to England by the defen. 
dant. Their Lordships of the Privy Counoil 
held that the suit was not maintainable 


and in connexion with the jurisdiction of 
the Court observed as follows: 

The District Court in which the suit waa insti- 
tuted had no jurisdiction over the infants oxoopt 
such jurisdiction as was conferred by the Guar- 
dians and Wards Act, 1990. By 8. 9 of that Aot 
the juriedlotion of the Court Is oonflned to infante 
ordinarily resident in tho District. It Is in thoir 
Lordships’ opinion impossible to hold that infante 
who had months previously left India with it 
view to being educated in England and going to 
the University of Oxford were ordinarily resident 
in the District of Chinglcput. 

That judgment does nob help the res- 
pondents inasmuch as in this case it has 
onoe been found with reference to 8. 9 of 
the Aot by a learned Judge of this Court 
that tho minor in spite of her sojourn in 
Bahawalpur ordinarily resided in Multan 
for the purposes of 8. 9, Guardians and 
Wards Aot. That judgment is binding on 
thiB Court so far as it goes and we cannot 
go behind it in any manner. Moreover, in 
the case before their Lordships of the 
Privy Council the minora were of an age 
when they oould exeroise a volition of 
their own, while in the case before us the 
minor is less than four years of age and 
oannot be said to reside anywhere of her 
own accord. In 119 I C 423 s it was held 
by Dahp Singh J„ that S. 12 did not apply 
after the appointment had been made 
inaemnoh as it only contemplates inter, 
looutory orders but with all respeot we are 
inclined to hold that so long as the ouetody 
of a minor is not actually made over to 

8 ' i c a lY KVacT7l9a9ria A F R 


the guardian the proceedings do not ter- 
minate and the applicability of S. 12 is 
not barred. A similar view of S. 12 was 
taken by a Division Bench of the Chief 
Court, Punjab, composed of Stogdon and 
Beid JJ. in a case reported as 13 P B 
1897. 4 Beid J. who delivered the judgment 
observed : 

It canuot be tho intention of the Legislature 
that the Court should have no power to make the 
minor over to the guardian appointed by it, and 
there is no reason why the provisions of S. 12 (1) 
should not be applicable after, as well as before, a 
guardian is appointed. 

A Division Bench of tho Allahabad High 
Court consisting of Chamior and Pig. 
gott JJ. in a oase reported in 37 All 515 s 
put a similar construction on S. 12. The 
learned Judges remarked : 

Wo are satisfied that tho minor became a 
ward of tho Court from tho date of the order 
appointing Mt. U. K. to lie her guardian and on 
general principles tho District Judgo becimo 
thereby empowered to enforoc, for the boncGt of 
tho minor, all the provisions oontalued in tho 

Guardians and Wards Aut 

On tho wholo if tho matter is to bo dealt with as 
a toohnleal question with reforonco btciotly to 
the wording of Aot fi of 1890, the preferable view 
Rooms to us to bo that tho Cou r t below oould 
have taken action, and was bound to take 
notion, uudor 8 12 of tho Aot. In view of the 
provisions of 8. 24 of tho \ct to which wo have 
already referred, tho appointment of Mt. U. K. 
to the guardianship of tho person of this minor 
ward, oould not bo regarded as complete until 
pho had obtained effective possession of tho per- 
son of tho ward, so as to enable her to discharge 
the duties laid upon her by that seoiiou. It is 
quito true that 8. 12 of tho Aot provides for tho 
temporary ouatody of a minor in tho interim 
between application being mado to tho Oourl and 
tho final oonoluslon of tho necessary proceedings 
for the appointment of a guardian of the person 
of the minor ; but as we have already pointod out 
those proceedings are really not oomplote until 
the guardian of the ward has obtained the 
custody of the minor. We think, therefore, that 
it was still open to the Court below to take aotlon 
under 8. 12 of the Aot. 

On the question of residence we are dia. 
psed to hold that the minor for purposes of 
the application made to the Subordinate 
Judge at Multan should be taken to have 
been residing for the time being in Multan. 

It is nob denied that tho paternal family 
house of the minor is in Multan and it is 
also not disputed that it was with the 
oonsenb or connivance of the respondents 
that she was made over to Mb. Mehan 
Bibi after the death of the minor's father. 

In fa ot it wa s found by Skemp J. thato 

4. Dowan Ohand v. Ghulam Ho8satoT7l897) 13 

P R 1897. 

5. Ulma Kuar v. Bhagwanta Kaar, (1916) 2 

AIR All 199=29 1 0 416=37 All 615=13 

A L J 742. 
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Mt. Mehan Bibi was only a nominee of 
the respondents. It follows therefore that 
the custody of the minor was with the 
respondents; and although for their own 
convenience or to serve their own purpose 
they bad made her over to a female 
relative of theirs who resides in Bahawal- 
pur, the minor is still under the control 
of the respondents and can be reoalled at 
any time they like. As long ago as 1889, 
it was held by a Division Bench of the 
Allahabad High Court oomposed of Straight 
and Mahmood JJ. in 12 All 213 6 that 
when a minor had been removed by the 
respondents from Allahabad to Lahore, the 
jurisdiction of the Allahabad Court had 
not been ousted. Straight J. in the oourse 
of his judgment observed, and very rightly 
too, if we may say so, with all respeot: 

I do not think that the faot that at the time of 
the trial in the Judge’s Court the minor was out 
of the jurisdiction is of any material importance 
if upon the faots Btated in the petition it appeared 
that the defendants were responsible for his 
removal. As I pointed out at the hearing, to 
place so narrow a construction upon the statute 
would render it praottoally inoperative and enable 
persons bent upon defeating It by successive 
removals of the person of a minor from one place 
to another to deprive any Court of jurisdiction. 
Apart from the terms of S. 17, Civil P. 0., if 
the exigencies of the oase required it I should 
have no hesitation in holding that the minor 
having been in the custody and guardianship of 
a person within the jurisdiction of the Judge of 
Allahabad, that officer under Act 9 of 1051 
had full power to entertain and deal with the 
application of the appellant. 

Similarly in a oase reported in 17 W B 
275 7 Loch J. as a member of a Division 
Bench of the Caloutta High Court held 

that the word ‘residence’ used in S. 6, Aot 40 of 
1869, is not the plaoe where the minor may be 
dwelling at or about the time when the applica- 
tion for a certificate under the Aot is made, but 
the paternal family house or the family residence 
of the minor in whioh every member of the 
family has an interest and in whioh they usually 
reside. 

The other member of the Bench, Ains. 
lie J. was of the opinion that though ordi. 
narily that might be taken to be the 
meaning of the word, yet oiroumstanoes 
might arise in whioh it might be taken to 
mean otherwise. "Besidenoe,” as remarked 
in several English judgments whioh have 
been followed by the High Courts in India 
on several oooasions, 

Is an elastio word, of whioh an exhaustive defini- 
tion oannot be given; it is differently construed 


6. Barat Chandra v. Forman, (1889) 13 All 318 — 

1890 A W N 80. 

7. Bheikh Mahomed Hoseein ▼. Akbur Hosseln, 

(1872) 17 W R 276. 


according to the purpose for which enquiry la 
made into the meaning of the term; the sense in 
whioh it should be used is controlled bv reference 
to the objeot. ( See 48 Cal 671 8 at p. 686). 

To place a restricted meaning in oases 
like the present on the words ‘ for the 
time being ordinarily resides” so as to 
interpret them to mean where the minor 
aotually is at the time of tbe application, 
would be tantamount to rendering nuga- 
tory all the provisions of the Guardians 
aod Wards Aot and to making the law 
helpless against tbe maohination of reoal. 
oitranb persons who do not propose to 
part with the minor in favour of the 
appointed guardian. This is especially so 
in the Punjab where the British Indian 
States are so olosely situated that any 
person would be able to flout the authority 
of the highest Tribunal of the land by 
merely walking with the minor into a 
neighbouring state. Any interpretation 
that leads to these results should therefore 
be tried to be avoided. As remarked in 
Maxwell on the Interpretation of Statutes 
at p. 198; 

Where tbe language of a Statute, in its ordinary 
meaning and grammatioal construction, leads to 
a manifest contradiction of tbe apparent purpose 
of tbe enaotment, or to some inoonvenienoe or 
absurdity, hardship or injustice, presumably not 
intended, a construction may be put upon it 
wblob modifies tbe meaning of tbe words and 
even tbe structure of tbe sentence 

Where the main objeot and intention of a statuto 
are dear, it must not be reduoed to a nullity by 
the draftsman’s nuskilfulDess or ignoranoe of the 
law, except in a case of necessity, or the absolute 
intractability of tbe language used. Tbe rules ot 
grammar yield readily in such oases to those of 
oommonsense. 

The interpretation that we propose to 
plaoe on the words of S. 4 (5) (b) (ii) is 
the only interpretation that oan save this 
pieoe of legislation from palpable absur- 
dity. The 8tatute was intended to proteot 
minors from those persons who could nob 
properly safeguard their interests and if 
they are permitted to avoid the orders 
passed by a competent Court by con- 
veniently removing the minor out of the- 
jurisdiction of the Court, the Statute 
would remain a dead letter and it could 
never have been the intention of the 
Legislature that this should be so. Orders- 
of Courts of law must be enforoed and if 
they oan be enforoed reasonably against 
persons who reside within the jurisdiction 
of the Courts, they should be so enforoed 

8. Anllabala Ohowdhurani v. Dhirendra Nath.. 

(1931) 8 A I R Oal 809=66 I 0 67=48 Oal 

677=26 OWN 178. 
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and the offenders should not be allowed 
to eaoape merely on the ground of an un- 
reasonable technicality. Apart from this 
oonstruotion being equitable it is supported 
by authority. In 53 P L B 1902 9 a 
minor born at Khan Koda where her 
mother was living then was brought by 
her to Delhi After a few weeks the 
mother died and a relative of the minor 
with whom she was then residing applied 
to the Court at Delhi for appointment as 
guardian of the minor. Robertson J re- 
marked that treating the matter from an 
ordinary oOmmonsense point of view, it 
must be held that the minor ordinarily 
resided in Khan Koda and that her pro- 
eenoe in the petitioner’s house was inci- 
dental and temporary only. We oan 
similarly treat the minor’s residenoe in 
Bahawalpur incidental and temporary and 
6nd that her permanent residenoe is at the 
house wherefrom she was removed by the 
respondents with the reprehensible object 
of evading the law and nullifying the 
orders of the Courts in British India. 

There is another way of looking at the 
matter. A minor who is not delivered to 
the guardian after he has been appointed 
by a competent Court, oan be treated as 
having left or been removed from the 
oustody of the guardian under S. 25 fl), 
Guardians and Wards Aot. As remarked 
by a Divinion Bench of the Allahabad 
High C wt in 49 All 773 10 at p. 777 : 

Tho judicial interpretation hae taken a merolful 
view of the matter bo as to prevent the Courts 
being rendered powerless and has treated the 
custody mentioned in 8. 26 as oonstruotlve cus- 
tody. 

We are in respeotful agreement with 
the view expressed by the Allahabad High 
Court and consider that that is the only 
reasonable oonstruotion that oan be put 
upon S. 25; otherwise there would be a 
laouna in the Aot which would tend to 
render useless and ineffeotive all the provi- 
sions of the Guardians and Wards Aot 
relating to the person of the minor If a 
minor is not present at the time of the order 
appointing the guardian and nob physi- 
cally handed over to the guardian at the 
time of his appointment, there would be 
no provision of law to enable the Court to 
Ido so afterwards. 


We, therefore, hold that the Court 
I Multan had jurisdiotlon to ente rtain 

9. Mubtrik Shah Khan v. Mt. Wagehuln 
(1903) 69 PL8 1902. 


10. Ulfat Bibl v Bafatl, (1927) 14 A I B All 681 
102 I 0 103=49 All 778=26 A L J 686. 


applioation made to it under S. 12 (l) 
and 8. 25, Guardians and Wards Aot and 
should have oalled upon the respondents 
to produoe the minor before it so that she 
could be made over to her mother who 
had been appointed guardian by this 
Court. S. 45 (lj (a), Guardians and Wards 
Aot, provides ample means for enforcing an 
order under 8. 12 and if the respondents 
refuse to produoe the minor in Court in 
compliance with its order, they oan even 
be sent to the oivil jail and detained there 
so loDg as they do not obey the order of 
the Court; a disregard of an order under 
8. 25 also entails the same oonsequenoes. 

We accordingly allow the appeal and 
direot the Subordinate Judge at Multan to 
make an order oalling upon the respon- 
dents to produoe the minor in Court in 
order to deliver her to the appellant, to 
fix a convenient date for that purpose and 
to visit the respondents after due inquiry 
with all the penalties provided by law if 
they fail to oomply with his order. The 
appellant will get her costs from the res- 
pondents in all the Courts. 

V.B.B./r.K, Appeal alloived. 
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Tek Grand J. 

Asa Singh — Plaintiff — Appellant. 

v. 

TLira Singh and others — Defendants — 

Respondents. 

Seoond Appeal No. 1202 of 193(5, Decided 
on 12th November 1937, from deoree of 
Disb. Judge, Amritsar, D /. 19th June 1936. 

Limitation Act (1908), S. 12 — - Appeal — 
Limitation expiring when Court closed — 
Application for copies made on re-opening 
day — Time requisite for copies can be 
deducted. 

Where the period prescribed (or the presenta- 
tion of appeal expires on a day on which the 
Court la closed and the appellant has not ob- 
tained copies of the deoree and the judgment 
before the closing of the Court and applios for 
auoh copies on the date of the re-opening of the 
Court while his right of appeal still subsists he ia 
entitled to tho benefit of the time requisite for 
obtaining the ooples. and if his appeal be pre- 
sented before the expiry of that time, it is not 
barred by limitation : A I R 1930 hah 216 : 
AIR 1926 hah 111; AIR 1926 hah 121 and 
AIR 1928 hah 655, Ref, (P 3L8 0 1) 

Jawahar Singh Dhillon— for Appellant. 

Judgment. This is a seoond appeal 
from the deoree of the District Judge, 
Amritsar, dismissing as time-barred an 
appeal presented by the present appellant 
in his Court against the deoree of a 8ub- 
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ordinate .Judge. Tbe judgment and decree 
of the trial Court are dated 30th April 
1936. The appeal was presented in the 
District Court on 4th June 1936, that is 
on the 35th day from the date of the de- 
oree. The period of limitation prescribed 
for suoh appeals is 30 days. This expired 
on 30th May 1936, whioh being the last 
Satuarday was a holiday. Tbe 31st May 
was a Sunday. On the day of re-opening, 
i. e. 1st June, the appellant made an appli- 
cation for copies of the judgment and 
deoree. These copies were delivered to 
him on the 2nd. The 3rd June again was 
a holiday on acoount of the King’s Birth- 
day. The appeal was presented on 4th. 
The learned Distriot Judge has held the 
appeal to be time, barred as the applica- 
tion for oopies was put in “after expiry of 
the period of limitation," and therefore 
the time spent in obtaining these copies 
could not be allowed under S. 12. 

This view of the learned Judge is clearly 
■erroneous. It is settled law that where 
the period prescribed for the presentation 
of an appeal expires on a day on which 
the Court is closed and the appellant has 
not obtained copies of the deoree and the 
judgment before the dosing of the Court 
and applies for such oopies on the date of 
the re- opening of the Court while his right 
of appeal still subsists, he is entitled to 
the benefit of time requisite for obtaining 
the oopies, and if his appeal be presented 
before the expiry of that time, it is not 
barred by limitation: See 11 Lah 111; 1 
89 I C 437 ; 2 89 I C 956 3 and 112 I C 
67 0. 4 The learned Judge appears to have 
overlooked the provisions of S. 4, Dim. 
Act, whioh lays down that where the 
period of limitation prescribed for a suit 
or appeal expires on a day when the 
Court is closed, the suit or appeal may be 
instituted or preferred on the day that the 
Court re-opens. In this case therefore 
the appeal could have been filed on 1st 
June 1936 and on that day tbe appellant 
applied for oopies of the judgment and 
deoree of the Court below. The applica- 
tion was made when the right to appeal 
subsisted; therefore the appellant is en. 

1. Mfc. Afctri v. Bam Kishan, (1990) 17 AIR Lah 

216=120 I O 169=11 Lah 111=31 P L R 

356. 

2. Naman v. Gurdltta, (1926) 13 A I R Lah 121 

=89 I C 437. 

3. Megh Baran Singh v. Rama Das, (1926) 13 

A I R All 111=89 I O 956. 

4. Ram Chand v. Ram Rattan, (1928) 15 A I R 

Lah 655=112 I 0 670. 


v. Jan Mohammad A. I. R. 

titled to deduot two days as “time re- 
quisite" for obtaining the copies. These 
two days expired on 3rd June whioh was 
a holiday. The appeal presented on the 
4th was therefore within time. 

I accept the appeal, set aside the judg. 
ment and deoree of the learned Distriot 
Judge and holding that the appeal present- 
ed by the appellant in his Court was 
within time, direct him to dispose of it on 
the merits in aooordanoe with law. Court- 
fee on this appeal will be refunded, other 
oosts will be costs in the cause. Counsel 
for the appellant has been *direoted to 
oause his olient to appear before the Dis- 
triot Judge, Amritsar on 20th December 
1937 when a date for further proceedings 
in the appeal will be fixed. 

b.d./r.k. Appeal allowed. 
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Addison and Din Mohammad JJ. 

Dasondhi Khan and others — Plaintiffs 
— Appellants. 

v. 

Jan Mohammad and others — Defen- 
dants — Respondents. 

Second Appeal No. 139 of 1937, Deoided 
on 10th November 1937, from deoree of 
Dist. Judge, Lyallpur at Sheikhupura, D/- 
9th Deoember 1936. 

(a) Limitation Act (1908), Art. 120— Parti- 
tion proceedings of shamilat land — Mode of 
partition sanctioned in accordance with 
areas of khewat holdings — Final order of 
partition made after several years — Suit by 
plaintiff in possession for declaration that 
partition should have been according to 
revenue assessed on holding — Final order for 
partition held gave plaintiff fresh cause of 
action — Suit within six years from that date 
held in time. 

Proceedings for partition of shamilat land of 
oertain village started in 1922. In that year a 
mutation was entered to the effeot that the parti- 
tion should be in acoordanoe with the land 
revenue but this mutation was rejeoted by the 
revenue authorities in 1923. Thereafter the mode 
of partition was sanctioned in aocordance with 
areas of khewat holdings but the proceedings then 
dragged on and tbe final order for partition was 
made in 1932. The revenue officer did not refer 
either party under 8. 117, Punjab Land Revenue 
Aot, to the Oivil Courts for the deolsion of the 
question of title. The plaintiff who had all along 
been in possession brought a suit within six years 
of the final order for declaration that the partition 
should have been made according to the revenue 
assessed on the holdings : 

Held that the final order for partition of 1932 
threatened the possession of the plaintiff and 
thus gave him a fresh oause of aotion. The suit 
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brought within six years of that date was within 
time : A I R 1933 Lah 53 and 122 P L R 1910, 
Rel. on. [P 319 0 2 3 

(b) Words and Phrases — "Hasab rasad 
khewat” — Phrase when used in revenue 
records in reference to partition of sbamilat 
area means “according to revenue aaiieeed.” 

The phrase "hasab rasad khewat” when used 
in a revenue reoord in reference to a partition of 
the Bhamilat area, and when revenue was not 
fluctuating but fixed, meanB "according to the 
revenue assessed on the holding” and not ‘accord- 
ing to the area of the khewat holding’: AIR 
1935 Lah 416, Rel. on. [P 319 C 2; P 320 C 1] 

Mohammad Amin Khan — 

for Appellants. 

Diwan Mehr Chand — for Respondents. 

Addison J.— The shamilat land of 
village Goil has been partitioned by the 
revenue authorities in aooordanoe with the 
areas of khewat holdings. The plaintiffs 
sued for a declaration that the partition 
should havo been mado acoording to the 
revenue assessed on the holdings at the 
settlement of 1911.12, The trial Court 
held that partition should be aooording to 
areas and not aooording to land revenue 
and also that the suit was barred by time. 
On appeal the District Judge held that the 
Bhamilat land should bo divided in accord- 
anoe with the land revenue which was 
being paid by the co. sharers at the time 
of the last settlement of 1911.12, but as 
he agreed with the trial Court that the 
suit was barred by time, he dismissed the 
appeal. Against this deoision the plaintiffs 
have preferred this second appeal while 
the defendants have put in oross.objeotions 
with respect to the deoision of the Distriot 
Judge on the first point. 

Proceedings for partition started as 
early as 1922. In that year a mutation 
was entered to the effect that the parti, 
fcion should be in accordance with the land 
revenue bub this mutation was rejected by 
the revenue authorities on 27th May 1923. 
Thereafter the mode of partition was 
sanctioned in aooordanoe with areas on 
21st September 1923 but the proceedings 
then dragged on and the final partition 
order was not made till 26th July 1932. 
It has not been shown that after this 
order, whioh is a final one so far as the 
revenue autnorities are concerned, posses- 
sion has been given to the various parties 
in acoordanoe with the order. It may be 
pointed out that this is not a case where 
the Revenue Officer referred either party 
under the provisions of 8. 117 , Land 
Be venue Aot to the Civil Courts for the 
aeoi6ion of this question of title. If he had 


done so, it would probably be correct that 
this suit would be barred. 

The case for the defendants is that the 
contention of the plaintiff was rejeoted by 
the revenue authorities on 27th May 1923 
when the first mutation was rejeoted and 
also on 2 1 st December 1923 when the mode 
of partition was sanctioned by the revenue 
authorities in accordance with areas held. 
The Artiole applicable is 120 of Soh. 1, 
Lim. Aot, whioh gives six years to sue from 
the date when the right to sue aoorues; if 
six years are counted from 21st September 
1923, the suit is time- barred. 

On the other hand, the argument on 
behalf of the plaintiff appellants is that 
they remained all along in possession and 
that it was not neoessary for them to sue 
till their possession was threatened or dis. 
turbed. Apparently their possession has 
not even yet been disturbed but it was 
certainly threatened when the final order 
of partition was made on 26th July 1932. 
The suit is well within time if that date 
bo taken and in faot it would seom that : 
they could have waited even longer till 
their possession was aotually disturbed; in 
any oase the immediate threat to their 
possession afforded by the final order of 
2Gth July 1932 gave them a cause of 
action. This contention of the plaintiffs 
must prevail. It was held in A I E 1933 
Lah 53 1 that 

the plaintiff need not bring his declaratory suit 
from the time of the first denial of his title, 
especially where the plaintiff is in possession of 
the property. ... A fresh cause of action accrues 
to the plaintiff whon he has his possession of the 
property disturbed. 

Again a Division Benoh of the Punjab 
Chief Court held in 122 P L B 1910 2 that 

a suit for a declaration of his title to immovable 
property by a person in possession as proprietor 
is not barred if brought within six years from the 
time when the defendant attempts to oust him 
* rom tbe laDds, although a right to sue the 
defendant, who had been recorded as owner of 
the Settlement Record, had already acorued and 
beoome barred. 


i-ne case neiore us is even more simple 
than this oase and obviously the suit was 
not barred by limitation. 

As regards the other question involved 
in the appeal, namely, the interpretation 
of the words 'hasab rasad khewat,’ we 
would refer to A I B 1935 L ab 446,* 

1. Shankar Das v. Mt. Dhan Devi, (1983) 20 
AIR Lah 63=145 I C 241. 

2 ’ ^QIO^ I 8 C 528 KeSar SiDBh ’ * 1910 ^ 122 P LR 

3. Sunder v. Inder Si D gh, (1935) 22 A I R Lah 
446=169 1 C 366, 
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a deoision of a Division Bench of this 
Court, where the subject was disoussed at 
length. It was held that the phrase 
j'hasab rasad khewat,’ when used in a 
revenue record in reference to a partition 
|of the shamilat area, always meant 
| according to the revenue assessed on the 
’holding’ and not ‘according to the area of 
the khewat holding’ but that this rule 
was subject to an exception in favour of 
villages of a peouliar type, where it would 
be unfair and inequitable to interpret 
it differently, as for example in riverain 
villages where the land revenue was fluc- 
tuating and the areas held by the various 
proprietors might or might not be under 
the river. This is not a riverain village, 
but it is true that the revenue has been 
fluctuating since after the Settlement of 
1911.12. Dp to the Settlement of 1911 12 
the land revenue was fixed. It would 
obviously be unfair to interpret the phrase 
‘hasab rasad khewat’ as meaning ‘accord- 
ing to the revenue assessed on the hold, 
ings, at the present day; but that argu- 
ment does not apply to the Settlement 
Record of 1911 12 when the land re- 
venue was fixed. The entry as regards 
the shamilat land in the village at tnat 
Settlement was ‘hasab rasad khewat’. 
It is true that after this Settlement 
when the revenue became fluctuating the 
same term was retained and the shamilat 
continued to be shown as held ‘hasab rasad 
khewat’, bub in our judgment it should be 
held that in the oiroumstanoes what was 
meant was that the shamilat should be 
partitioned aooordiDgto the revenue asses- 
sed on the holdings in the Settlement of 
1911-12 as was held by the Distriot Judge. 
There is no reason in this case to depart 
from the proper meaning of the phrase 
which is ‘aooording to the revenue asses- 
sed on the holdings.’ 

We therefore aooepb the appeal, set 
aside the decrees of the Courts below and 
decree the plaintiffs' suit to the effeot that 
the shamilat of village Goil should be 
partitioned according to the revenue asses- 
sed at the Settlement of 1911.12. The 
other portion of the relief claimed in the 
plaint was negatived by the Courts below 
and the finding was not attacked before 
us. In the oiroumstanoes of this case, we 
direct that the parties should bear their 
own oosts throughout. The cross objections 
are dismissed but without costs. 

D.s./R.K. Appeal accepted. 
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Coldstream J. 

Kartara and others 
Accused — Petitioners. 

v. 

Emperor. 

Criminal Revn No. 1066 of 1937, Deci- 
ded on 21st Ootober 1937, reported by 
Sess. Judge, Ludhiana, D/. 20bh July 
1937. 

Opium Act (1878), S. 9 — Joint criminal 
possession is possible and depends upon evi- 
dence of each case — Opium found in house 
occupied by three brothers living jointly— 
Eldest brother alone held should be con* 
victed. 

There may be a joint orimlnal possession of an 
excisable artiole by several persons. Each case 
must be decided on the evidence ‘.AIR 1932 All 
411 and AIR 1933 hah 149, Rel. on. 

(P 321 0 1] 

Certain quantity of opium was discovered in 
a house oooupied by three brothers living jointly: 

Held that in the oiroumstanoes of the case the 
eldest brother alone should be oonvioted. 

(P 321 0 1] 

V. N. Sethi for Advocate. General — 

for the Grown . 

Report. — The case against the peti- 
tioners was that on the search of their 
house, 13 tolas of opium were recovered 
from a wooden almir&b standing along the 
southern wall of the house. Tbe three 
petitioners are real brothers, and they 
jointly live in that house. Kartar Singh 
is the eldest brother. Under the oiroum- 
stanoes, only Kartar Singh could have 
been oonvioted, as it is he who can be 
oalled tbe house master. The oonviotions 
of Sardara and Bbajna cannot therefore 
be upheld. On the other haod, if it be 
assumed that all the three brothers, who 
are grown-up young men, are jointly the 
house. masters, the joint recovery against 
them could not be used against any of 
them. I would consequently recommend ™ 
the oase to tbe High Court for setting 
aside tbe conviction of Sardara and Bhajna 
and for the setting aside of the con- 
viotion of Kartara as well, if found neces- 
sary. The fine has been paid. 

Order of the High Coart 

Having regard to the oiroumstanoes of 
this particular oase, I aooept the recom- 
mendation of the learned Sessions Judge, 
set aside the oonviotion of Sardara and 
Bhajna and acquit them. I do not 
interfere as regards Kartara. Pines if paid 
by Sardara and Bbajna to be refunded. 

The referring note of the learned Sessions 
Judge appears to indicate that he is under 
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the impression that there can in no case be 
joint criminal possession where an excis- 
able article or article the possession of 
which is an offence is recovered from a 
"house or place jointly possessed by several 
^persons. If this is his view I point out 
that it is not correct. Each case must be 
jdecided on the evidence and it is obvious 
that as a fact several persons may be in 
joint criminal possession of an article. For 
instance, if an illicit still or a quantity of 
Iahan, the smell of which cannot be dis- 
guised, is found in a room it is obvious that 
all the persons occupying that room must 
1)e presumed to know of its presence. On 
the other hand, if a small article is dis- 
covered hidden in the thatch of a roof, there 
might be no such presumption. In 54 All 
41 l l it was held by the Allahabad Court 
that whero an unlicensed gun had been 
found in the house of a joint Hindu family 
there would bo a presumption that the gun 
was in possession and control of all the 
adult members of the family and it would 
bo for those persons to show that they 
were not in possession of the gun. That 
there may bo joint criminal possession was 
pointed out by a Division Bench of this 
Court in A I It 1933 Bah 148, 2 a case in 
which two men found driving stolen 
animals wore both presumed to have been 
in possession of them. 

P.S./r.K. Order accordingly. 

1. Emperor v. Sukhdas. (1932) 19 A I R All 441 

=1932 Cr C 501=199 I G 153=33 CrLJ 719 
=54 All 411=1932 A L J 570. 

2. Emperor v. Diwan Singh, (1933) 20 A I R Lah 

148 = 1933 Cr C 270=143 I C 463=34 Cr LJ 
604=34 P LR 576. 
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Tek Chand J. 


Ham Narain Kaul 


v. 


Plaintiff — 

Petitioner. 


-Mt. Bishan Rani and others — 

Defendants Respondents. 

Revision Petn. No. 565 of 1937 
-Decided on 16th November 1937, from 

2lBt r j°une l9^ ni0r Sub ' Jud « 0 ' Dolhi . »/- 

cS?r» e .fi« j hlu proper!?*,— 

’ * h0uld b " R ‘- only ,„d no. 

.tla^X^tlo™ r„ ? f P~P«; 


it was stated that the properties in dispute were 
in joint possession of the parties : 

Field that the court-fee payable on such a plaint 
was Rs. 10 only and not ad valorem on the share of 
the plaintiff in the properties in question '.AIR 
1934 Lah 563 (F B), Bel. on. [P 322 C 1] 

(b) Partition — Decree for — Stamp paper 
necessary. 

A decree for partition is an instrument of parti- 
tion and as such has to bo engrossed on stamp- 
P a P er - [P 322 C 2] 

Indar Dev and R. C. Soni — 

for Petitioner. 

Bishan Narain and Shiv Narain — 

for Respondents. 

Order. This is a petition for revision 
of the order of the Senior Subordinate 
Judge, Delhi, dated 21st June 1937, passed 
in a suit which has been pending since 2nd 
January 1924. The parties to this litiga- 
tion are related to each other as brothers 
or their descendants. One of the brothers, 
Raj Narain Kaul, instituted the suit on 2nd 
January 1924 alleging that ho and the 
defendants jointly owned and possessed the 
properties in dispute and that he wanted 
his share to be separated. He accordingly 
brought a suit for partition. A prayer for 
accounts was also made but was subse 
quontly withdrawn. The plaint, in so far 
as it related to the prayer for partition, 
was valued for purposes of jurisdiction at 
Rs. 5100 on which a court-fee of Rs. 10 
only was paid. Soon after the institution 
of the suit, the Subordinate Judge held that 
the proper court-fee payable was on Rupees 
5100. Accordingly the plaintiff was directed 
to make good the deficiency, which he did 
within the time fixed by the Court. The 
suit proceeded and on 24th December 1925 
a preliminary decree was passed. On appeal 
the matter was compromised and in accord- 
ance with the compromise the preliminary 
decree passed by the lower Court was 
modified and the case sent back to the 
trial Court for taking proceedings for pass- 
ing a final decree. The Subordinate Judge 
appointed a local Commissioner to suggest 
the mode of partition. The local Commig. 
sioner made a lengthy enquiry and sub 
mittod his suggestions for partition. These 
were accepted, with certain modifications, 
by Sayed Nasir All Shah, Senior Subordi- 
nate Judge on 28th June 1935, and he 
directed that a decree be prepared accord- 
ingly Nothing further appears to have 
been done till 20th March 1937, when the 

non £ ?Q eSe ^ an ^cation under 
, 18 andS - 151. Civil P. C., praying 
that the decree be drawn up in accordance 
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with the operative portion of the local 
Commissioner’s report as modified by the 
order of the Court dated 28th June 1935. 
He also stated that as in the final decree 
the shares of the parties have to be speci- 
fied and it is to be an instrument of title 
between the parties and as such required 
to be stamped under Art. 45, Stamp Act, 
he attached with the application a non- 
judicial stamp of the value of Rs. 300. 
Subsequently, on 21st June 1937 the plain- 
tiff filed another non-judicial stamp of the 
value of Rs. 15 to make up the deficiency 
in the stamp duty. The defendant-judg- 
ment-debtor objected that the decree could 
not be prepared until the plaintiff had first 
paid ad valorem court-fee on Rs. 19,943, 
which was the value of his share as fixed 
by Syed Nasir Ali Shah in his order of 
28th June 1935. The learned Senior Sub- 
ordinate Judge, Mr. Shaukat Husain, has 
upheld this objection and has held that the 
proper court-fee payable on the plaint was 
Rs. 1162 and as the plaintiff had already 
paid (in 1935) court-fee of the value of 
Rs. 438-12-0 he must make good the defi- 
ciency to the extent of Rs. 724-8-0 and 
that until this was done no decree-sheet 
could be prepared. 

After hearing counsel and examining the 
record, I have no doubt that this order is 
erroneous and must be set aside. The suit 
was one for partition of properties, alleged 
to belong to a joint family, of which the 
plaintiff and the defendants were stated to 
be members. In the plaint, it was stated 
that the properties in dispute were in joint 
possession of the parties. It has now been 
held authoritatively by a Full Bench of this 
Court that the court- fee payable on such a 
plaint is Rs. 10 only and not ad valorem on 
the share of the plaintiff in the properties in 
question: see 15 Lah 531. 1 It is no doubt true 
that before the Full Bench decision was 
given in 1934, there was a conflict of rulings 
on this point, and it appears that following 
some of the earlier rulings, the Subordinate 
Judge, who was dealing with this case in 
1925, had ordered that ad valorem court- 
fee be paid on Rs. 5100, at which the claim 
had been valued by the plaintiff himself 
for purposes of jurisdiction, and in accord- 
ance with that order the plaintiff had paid 
a court-fee of Rs. 438-12-0. This view of 
the law however has since been declared 
to be erroneous and the proper court-fee 

1. Asa Ram v. Jagan Nath, (1984) 21 A IB Lah 
563=150 I G 994=16 Lah 631=86 P L R 48 
(P B). 
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payable on such suits has been held to be 
Rs. 10 only. In these circumstances the 
plaintiff, who has already paid much more 
than he was legally required to do, could 
not be ordered to pay ad valorem court- fee 
on the value of his share which has since 
been determined to be over Rs. 19,000. 
The order of the learned Judge is clearly 
erroneous and cannot be maintained. 

I therefore accept the petition for revi- 
sion, set aside the order of the Senior Sub- 
ordinate Judge dated 21st June 1937, and 
direct him to prepare a decree in accord- 
ance with the order of his predecessor, 
Syed Nasir Ali Shah, dated 28th June 1935. 
A decree for partition is an instrument of 
partition (S. 2 (15), Stamp Act) and as such 
has to be engrossed on stamp-paper. The 
plaintiff has already filed in Court stamp- 
of the value of Rs. 315. The Senior Sub- 
ordinate Judge will see if this is sufficient 
according to Art. 45, Stamp Act. Parties 
shall bear their own costs of this revision 
petition. Both counsel have been directed 
to cause their clients to appear before the 
Senior Subordinate Judge, Delhi, on 20th 
December 1937, when a date for further 
proceedings will be fixed. 

B.D./r.K. Order accordingly,. 
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Bhide J. 

Badri Pershad and another — Plainti ffs 
— Appellants. 

v. 

Banwari Lal , Owner and Proprietor 
of firm Ram Sukh Dass-Banwari 
Lal — Defendants — Respondents. 

Second Appeal No. 581 of 1937, Decided' 
on 25th October 1937, from decree of Addl. 
Dist. Judge, Hissar, D/- 6th April 1937. 

Punjab Regulation of Accounts Act (1 of 
1930), S. 2 (9) — Money-lender is not trader. 

A money-lender does not fall within the defini- 
tion of a “trader” as given in Act 1 of 1930. 

[P 322 G 2 ; P 323 G 1] 

Shamair Chand — for Appellants. 

J. R. Agnihotri for Pt. Nanak Chand 1 
and Pt. Prem Chand — for Respon- 
dents. 

Judgment. — The only point for consi-i 
deration in this second appeal is whether aJ 
“ money-lender ” can be said to fall within! 
the definition of a “trader” as given in Act 1 
1 of 1930. The appellants’ contention! 
was that he does, but on looking at thej 
definition, it seems to my mind clear that-' 
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he does not. No authority in point is cited. 
I consider the lower Court’s decision on 
this point to be correct. 

As regards cross-objections, the points 
raised are questions of fact which cannot 
be agitated in the second appeal. I dismiss 
the appeal and cross-objections with costs. 

V.B.B./r.K. Appeal dismissed . 
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Blacker J. 

Umrao Singh and another 
Accused — Petitioners. 

v. 

Kanwar Lal — Respondent. 

Criminal Revn. Case No. 1443 of PJ37, 
Decided on 20th December 1937, from 
order of Addl. Disfc. Magistrate, Del hi , D/_ 
30th September 1937. 

Criminal P. C. (1898), S. 133 — Magistrate 
ordering party to remove obstruction or appear 
before him to have order set aside or modified 

Party appearing before him — Magistrate 
must decide case himself — He cannot send it to 
other Magistrate for disposal. 

Whore a Magistrate orders under S. 133 a per- 
son causing obstruction or nuisance either to 
remove the nuisance or to appear before him, and 
to rnovo to ha vo the order set aside or modified, 
and the parties so appear before him, it is incum- 
bent on him U> proceed with the case himself and 
he lias no power to send it at that stage for dis- 
posal to another Magistrate. [p 304 C 1] 

Wuhan Narain — - for Petitioners. 

Bhamair Chand — for Respondent. 

Facts. — Kanwar Lal, Jat of Shahpur, 
mado an application under 8. 133, Crimi- 
nal P. C. His allegation was that Umrao 
Bingh and Bliuru Mai, respondents, had 
made a platform in the village encroaching 
on the public way. lie therefore asked 
for the removal of the platform. The 
application was presented to the Resident 
Magistrate, New Delhi, being the ilaqa 
Magistrate. Ho dealt with the application 
and after recording some evidence ordered 

47 n r o |, ? n [ l0Dt to remove tho Platform by 
27th Octobor 1936 or to appear before him 

and show cause why the platform should 

Wi Actin « in accordance 

with these instructions, tho two respon. 

dents appeared before tho Court and put in 

heir objections The Resident Magistrate 

did not hear the objections but ordered 

that the be forwarded for final disposal 

to the Tahsildar, Delhi, who exorcises tho 

ThI°T l' l, r tr f ° f the 8econd class. 
The Tahsildar then hoard the case, record. 


ed evidence and passed final orders on 
11th June 1937. His finding was that 
the platform was an old one and that it 
would serve the purpose if the width of 
the platform be decreased by two feet, 
ne ordered accordingly. Against that order 
an appeal was filed to me. I accepted the 
appeal and held that the Tahsildar had 
acted without jurisdiction and that his 
function was to hold an enquiry and make 
a report to the ilaqa Magistrate. I accord - 
inglv diiected him to send the papers hack 
to the Resident Magistrate with his report. 
He did so. But when tho papers went 
before the Resident Magistrate the respon- 
dents challenged his jurisdiction to proceed 
further in tlieso proceedings. Tho Resident 
Magistrate has therefore forwarded the 
papers to me and pointed out that the 
Tahsildar disposed ot tho case according to 
tho directions that were given to him by 
his predecessor. 

It was not originally brought to my 
notice that tho case had been sent for final 
disposal to the Tahsildar and hence my 
order of 6th August was passed under a 
misapprehension. But even if it was, the 
order, was wrong for the reason that the 
iahsildars order purported to he one 
passed under 8. 133, Criminal P. C., and 
as such no appeal lay. The only course 
opon was a revision. Under the Code of 
1861, an order under this section could 
direct a person against whom an order was 
issued to appear only before tho Magistrate 
who issued the order. But under tho pre- 
sent Codo tho order may direct such per- 
son to appear before tho Magistrate who 
issues the order or any other Magistrate 
of tho 1st or 2nd class, except where 
the parties demand a jury under S. 135, 
in which case tho matter can be disposed 
of only by the Magistrate issuing the 
conditional order and not by any other 
Magistrate. In this case actually there 
was no definite order passed by the ilaqa 
Magistrate. His order only amounts to 
tho fact that the parties should either 
demolish the chabutra by a certain date or 
appear and show cause against tho demoli. 

UW dld i aPPear l)Ufc ftparfc from 

thoir objections being received no further 

n rr I i a88ed thafc ftcfcual demolition 
should take place and, unless such an order 

was given it was impossible for the res- 
pondents to move to have the order set 
aside or modified”. There was no existing 

tf r -n and ln ^ ese circumstances the 
Tahsildar acted irregularly. I therefore 
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recommend that my order of 6th August 
1937 as well as the order of the Tahsildar 
of 11th June 1937 be set aside and the 
file returned to the Resident Magistrate to 
dispose of the case according to law. 

Order. — Section 133, Criminal P. C. 
[empowers a competent Magistrate on recei- 
ving information of an unlawful obstruc- 
tion or nuisance to order the person causing 
such obstruction or nuisance to appear be- 
fore himself or some other Magistrate of the 
1st or 2nd class and move to have the order 
set aside or modified. In this case the learn- 
ed first class Magistrate after hearing some 
jevidence ordered the respondents to appear 
|before him. On their appearance before 
him, he did not hear the case but sent it 
for final disposal to the Tahsildar of Delhi. 
This procedure appears to me to be illegal. 
According to the section, the original order 
to the respondents should have been to 
appear before himself or the second class 
Magistrate. After the order to appear 
jbefore himself was given, he should have 
[proceeded with the case, and as far as 
I can see from the Code he had no power 
at that stage to send it for disposal to 
another Magistrate. I therefore accept the 
recommendation of the learned Additional 
District Magistrate, Delhi, set aside his 
own order of 6th August and also the 
order of the Tahsildar dated 11th June 
1937 and direct that the papers be return- 
ed to the 1st class Resident Magistrate to 
dispose of them according to law. 

- R.M./r.K. Order accordingly. 
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Bhide J. 

Shah Nituaz and another — Plaintiffs — 

Appellants. 

v. 

Ghulam Shah and others — Defendants 

— Respondents. 

Second Appeal No. 403 of 1937, Decided 
on 25th October 1937, from decree of Dist. 
Judge, Attock at Campbellpur, D/- 5th 
January 1937. 

Adverse Possession — Waste land — Construc- 
tion of temporary chhappar surrounded by 
ordinary enclosure of bushes on land^ lying 
waste does not amount to adverse possession. 

Mere construction of a temporary chhappar sur- 
rounded by an ordinary enclosure of bushes, on 
land lying waste is not sufficient in law to establish 
adverse possession! 16 Bom 338, Foil.; AIR 1934 
Lah 684; AIR 1927 Lah 416; AIR 1929 Lah 
34 and AIR 1929 Lah 526, Disting. [P 924 0 2] 


M. L. Puri — for Appellants. 

M. C. Mahajan and Qabul Chand — 

for Respondents. 

Judgment. — The plaintiff sued in this 
case for possession of six marlas of land 
forming part of a large khasra No. 1188. 
The trial Court dismissed the suit and the 
decision was confirmed on appeal by the 
learned District Judge. From this decision 
plaintiff has preferred a second appeal. The 
learned District Judge found that the plain- 
tiff was the owner of the land in suit but 
held that the defendants had acquired title 
by adverse possession over 12 years. 

The learned counsel for the plaintiff has 
challenged this finding on the ground that 
the defendant had only constructed some 
temporary chhappars on the land which; 
was lying waste and that such structures’ 
are not sufficient in law to establish adverse 
possession. In support of this contention 
he relied on 16 Bom 338. 1 The learned 
counsel for the respondent did not dispute 
the correctness of the principle laid down 
in the latter ruling but he contended that 
in the present case the chhappars had been 
surrounded by an enclosure and in the cir- 
cumstances adverse possession was rightly 
held to be established. In support of this 
contention he relied on A I R 1934 Lah 
684, 3 102 I C 9, 8 A I R 1929 Lah 34* and 
AIR 1929 Lah 526. 6 But in two of these 
cases, the enclosure was of a permanent 
character in the shape of a wall. In the 
other two cases the nature of the enclosure 
is not clear from the reports. In the present 
case the enclosure was an ordinary one con- 
sisting of bushes: one of the chhappars was 
inside the enclosure while the other was 
outside the enclosure: one of the enclosures 
was used by the defendant himself while 
the other enclosure was used for keeping 
his sheep. 

In my opinion, in the circumstances of 
the case there was no evidence showing 
that the defendant intended to appropriate 
the land permanently to his own use. The 
land in dispute is close to the field of the 
defendants and is in the midst of a large 

1. Framji Cursetji v. Goculdas Madhowaji, (1892) 

16 Bom 839. 

2. Mt. AishaBibi v. Allah Baksh, (1984) 21 A I R 

Lah 684-154 I C 919=87 P L R 351. 

3. Kunj Lai v. Ramji Lai, (1927) 14 A I R Lah 

416=102 I C 9=28 P L R 217. 

4. Nand Lai v. Lahri, (1929) 16 A I R Lah 34 — 

111 I G 533. 

5. Devi Ditfca Ram v. Waryam, (1929) 16 A I R 

Lah 526=117 I C 81. • , 
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khasra number which was lying waste. 
I therefore hold that the case comes within 
the rule laid down in 16 Bom 338. 1 
I accordingly accept the appeal and grant 
the plaintiff a decree for the land in dispute. 
In view of all the circumstances I leave the 
parties to bear their own costs throughout. 

R.M./R.K. Appeal allowed. 
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Young C. J. and Monroe J. 

Rameshwar Das— Creditor — Appellant. 

v. 

Official Receiver, Delhi, and another , 

J debtors and others — Respondents, 

Letters Patent Appeal No. 60 of 1937, 

Decided on 16th December 1937, from 

Judgment of Din Mohammad J., D/. 5th 
March 1937. 

x/ ( , o) c L ^° re High Court Ru,e * and Order. — 
Vol. 5, Chop. 1-A, R. 4 — Judges sitting in Let- 
ters latent appeal have no jurisdiction to grant 
extension under R. 4 in case of appeal barred 
by limitation. 

Extension of time in case of a Letters Patent 
appeal filed after the period of limitation under 

i * of f ha P- 1-A. Vol. 5 of the Rules and Orders 
of the Lahore High Court, can only be granted 
by Dench admitting the appeal. Judges sitting 
in Letters Patent appeal are not the “the admit- 
ting Bench within the meaning of R. 4 and they 
have no jurisdiction to grant an extension in an 
appeal before them fixed for hearing : L. P. A 
Nos. 09 of 1936 and 137 of 1936, Foil. [P 325 C2J 

(b) Civil P. C. (1908), O. 41, R. 20-Appeal 
against respondent barred by time — He is not 

person interested in result of appeal ” — His 
name cannot be added under O. 41, R. 20. 

Where an appeal against a respondent has be' 

Tl - by f!T hG ceaHes to 1x3 “ a Person "ho 

thi m ^ >n /o e result of tho a PPe a l” within 
the meaning of O 41, It. 20 and his name cannot 

U* subsequently added as a respondent under O. 41 

R. 20 : A I R 1927 P C 252, lid. on. [P 326 C l) 

(c) Appeal — Memorandum of appeal — No 
PrtTn* rand * Um ° f a P peaI * whether in Utter* 
lei. R Z , V ny ° thCr “ Ppeal is com plete un- 

wTo^ r .T e ri o " u n g a h"" ° f * u p " iie * -■*«» 

te« °P^° randu ? 1 of a PP eal - whether in a Let- 
considered L*^ 1 ** 1 J “ any ofchcr a PP eal can be 

^ Unl(:s . 8 U mentions the 

other anneal 8 I atent appeal or any 

[P 326 0 1) 


other appeal. 

J. L. Kapur and 


J. N. Aggarwal- 
Bhagwat Dayal 


M. C. Sud — 

for Appellan 
for Respondent No. . 
' for Respondent No. 
(Official Receiver. 


Mela Ram — for Respondents Nos. 8, 

' 10 and 11. 

Shamair Chand — for Respondent No. 43 

( Bhondu Mai). 


Young C. J. This is an appeal filed 
under Cl. 10 ot the Letters Patent against 
the decision of a single Judge of this Court. 
The facts shortly are that Lala Ganga 
Sahai, an insolvent, filed a proposal for 
composition in satisfaction of his debts. 
After notice to tho creditors who did not 
agree to the suggested composition, the 
learned District Judge decided that the 
composition was good and ho annulled the 
insolvency. Against this an appeal was 
filed in this Court against the order of the 
learned District Judge. The learned Single 
Judge of this Court dismissed that appeal 
and against that decision this appeal is filed. 
A preliminary objection was taken by 
counsel for the respondents that the name 
of Lala Ganga Sahai, the insolvent, had 
been omitted from the memorandum of 
appeal to the Letters Patent Bench, and 
that the period of limitation had run 
against the appellants for lodging an appeal 
against him. Counsel for the appellant 
first contended that under R, 4 of Ch. 1-A, 
Vol. 5, of the Rules and Orders of this 
Court wo can extend the time. The Rule 
runs as follows : 

No memorandum of appeal -preferred under 
Cl. 10 of tho Letters Patent shall be entertained 
if presented after the expiration of thirty days from 
the date of the judgment appealed from, unless tho 
admitting Bench in its discretion, for good cause 
shown, grants further time for the presentation. 

The answer to that point is clear. Such 
an extension can only be granted by the 
Bench admitting the appeal, and according 
to the decisions of this Court in Letters 
Patent Appeals Nos. 99 of 1936 and 137 
of 1936 it is clear that we are not 'the 
admitting Bench” within the meaning of 

R. 4 and have no jurisdiction to grant an 
extension. 


xne second alternative point was that 

the application was under O. 41, R. 20 

Civil P. C., which reads as follows : 

Where it appears to the Court at the’ hearing 

who u was a P af ty to the suit 

T , Wh ° Se deCreC fche a PPeal « 

preferred, but who has not been made a party 

to the appeal is interested in the result of the 

fc ?° C * OU 5 fc J? ay ad i°um the hearing to 

thlr «n^ day ^ fixed by the Court * nd direct 
that suoh person be made a respondent. 

Counsel therefore contends that he is 
entitled to have the name of Lala Ganga 
oahai now added as a respondent. This 
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point has been, in our opinion, conclusively 
dealt with by their Lordships of the Privy 
Council in 6 Rang 29. 1 Their Lordships 
said as follows: 

That rule empowers the Court to make such 
party a respondent when it appears to the Court 
that “he is interested in the result of the appeal”. 

Giving these words their natural meaning 

and they cannot be disregarded it seems 

impossible to say that in this case the defendants 
against whom these suits have been dismissed, 
and as against whom the right of appeal has 
become barred, are interested in the result of the 
appeal filed by the plaintiff against the other 
defendants. 

Giving effect to the wordings of their 
Lordships, it is clear that the appeal as 
against LalaGanga Sahai has become time- 
barred: he therefore is not interested in the 
result of the appeal and therefore O. 41, 
R. 20, Civil P. C., is inapplicable, and his 
name cannot now be added as a respon- 
dent. 

Counsel lastly contended that the ordi- 
nary rules of law do not apply to Letters 
Patent appeals for which the law is self- 
contained: that the appeal in a Letters 
Patent appeal is an appeal in the High 
Court itself — a domestic affair — and that 
when an appeal was filed before a single 
Judge of this Court and the name of Lala 
Ganga Sahai was in that memorandum of 
appeal, it was unnecessary thereafter in a 
Letters Patent appeal to set out the names 
of the respondents again in a new memo- 
randum of appeal, and that therefore there 
is before the Court a proper memorandum 
of appeal in which Lala Ganga Sahai must 
be treated as a respondent. We cannot 
accept this argument. In AIR 1925 Lah 392 2 
it was decided that a Letters Patent 
appeal cannot be proceeded with if the 
necessary parties to the appeal are not im- 
pleaded. It is argued that in this case the 
point taken now was not taken or discus- 
sed. Be that as it may, we are of opinion 
that no memorandum of appeal, whether 
in a Letters Patent appeal or any other 
appeal can be considered to be complete 
unless it mentions the names of the par- 
ties against whom relief is sought. There • 
is no real reason, in our opinion, for 
making any distinction between a Letters 
Patent appeal and any other appeal. We 
therefore must come to the conclusion that 
the name of the party who is most vitally 

1. Chockaligam Chetty v. Seethai Ache. (1927) 

14 A I R P 0 252=107 I 0 237=55 I A 7=6 

Rang 29 (P G). 

2. Ohajju Ram v. Singh Ram, (1925) 12 A I R 

Lah 892=89 I C 298=26 P L R 150. 


interested having been omitted from the 
memorandum of appeal, and it being im- 
possible for us to give any relief in this 
appeal without affecting the accrued rights 
of Lala Ganga Sahai, this appeal must 
be dismissed with costs. 

R.m./r.k. Appeal dis?nissed. 
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Dalip Singh J. 

Messrs. Uttar Ghand Kapur and Sons 
— J udgment -debtors — Appellants. 

v. 

Messrs. Sayad Hamid All and Sped 
Imtiaz Ali, Proprietors of Firm 
known as S. Mumtaz Ali and Sons — 
Decree. holders — Respondents. 

Exn. First Appeal No. 197 of 1937, De- 
cided on 28th October 1937, from order of 
Dist. Judge, Lahore, D/- 20th February 
1937. 

^ (a) Execution — Step-in-aid — Application 
for execution is not necessary. 

There can be a step-in-aid of execution without 
any application for execution having ever been 
made at all : 17 Gal 53, held no longer good law. 

[P 327 C 2) 

# (b) Court-fees Act (1870), S. 11 — Court- 
fee ordered to be paid by decree not paid — 
Decree although not executable, yet-application 
for execution is maintainable. 

The mere fact that court-fee had not been paid 
on a decree granted does not prevent the decree- 
holder from making an application for execution 
and all that S. 11 provides is that the decree 
should not be executed : 34 Bom 189 and AIR 
1930 Nag 241, Rel. on. [P 327 C 2] 

Bishan Nath — for Appellants. 

Ghulam Mohy-ud-din — 

for Respondents. 

Judgment. — In this case the firm known 
as S. Mumtaz Ali and Sons, Publishers, 
sued the firm known as Messrs. Uttar 
Chand Kapur and Sons claiming an injunc- 
tion against the defendant firm for infring- 
ing copyright ; secondly, for an account of 
the profits derived by sale of books in 
which the copyright had been infringed, 
and thirdly for damages. The Court 
granted the plaintiff a decree for an injunc- 
tion restraining the defendant from infring- 
ing copyright in certain portions of the 
book. On the second relief a decree for 
“damages” amounting to Rs. 259-12-10 
was granted subject to the plaintiff’s mak- 
ing up the necessary court-fee, namely on 
the difference between Rs. 250 and Rupees 
259-12-10. It also ordered the defendant 
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to extract from such copies of the books as 
it had in its possession those portions 
which infringed the copyright and hand 
them over to the plaintiff. No decree was 
given for damages as such. This decree 
was passed on 29th March 1933. 

On 11th April 1933, the defendant firm 
applied to the Court that it had extracted 
the offending portions from the books in its 
possession and asked for leave to deposit 
the same in Court for handing over to the 
decree-holder. On 16th June 1933, the 
decree-holder applied that the defendant 
should make a proper list of the number of 
hooks from which it had extracted the 
• offending portions so that the decree- 
holder might check the same and give a 
proper receipt. The final order on this 
application was dated 12th October 1933. 
On 23rd September 1936 the decree-holder 
firm applied for execution of the money 
decree that it had obtained and two ques- 
tions arhse for decision before the execut- 
ing Court; one was that the decree-holder 
had not made up the deficiency in court- fee 
and the connected question as to whether 
ho should bo allowed to do so now. The 
second question, which is raised in the 
present appeal, was whether the present 
application for execution was barred by 
reason of having been made more than 
three yeurs after the passing of the decree. 
On the question of the court-fee, the Court 
allowed the decree-holder to make up the 
deficiency holding that the decree- holder 
had been misled by the use of the word 
damages and that this was a proper case 
for extending time and allowing the decree- 
holder to make up the deficiency in court- 
fee. This point has not been argued before 
me. On the question of limitation, the 
Court held that a step-in-aid of execution 
of the decree had been taken on 16th June 
1933 and the final order thereon was not 
passed till 12th October 1933 and therefore 
under Art. 182 (5), Limitation Act, the pre- 
sent execution application was within time. 

The judgment-debtor Inis come in appeal 
and his counsel has contended firstly that 
there can be no step-in -aid of execution 
without at least one application to execute 
baling been previously made. For this 
pioposition ho cites 17 Cal 53. 1 That 
ruling however only lays down that there 
■cannot bo a step.in.aid of execution unless 
.t here is an application for execution already 

Wit ca“ m 088 v ‘ KoU p “ dd ° 


pending. This proposition has been over- 
ruled in all the High Courts, so far as 
I am aware, and is no longer good law. The 1 
ruling does not uphold the contention urged 
namely that there cannot be a step-in-aid 
of execution without any* application for 
execution having ever been made at all. 
I see no force in this contention. 

The next contention urged was that as 
court-fee had not been paid, there was 
really no decree for Rs. 259-12-10 until the 
court. fee was paid and that therefore any 
step-in-aid of execution of the executable 
portion of the decree could not be a step- 
in-aid of execution of that portion of the 
decree which was not executable at the 
lime when the step-in-aid in question was 
taken and consequently could not aid in 
extending limitation for that portion of the 
decree. This contention however assumes 
two propositions, namely that until the 
court-fee was paid, there could be no appli- 
cation for execution of the decree or that 
there could be no step-in-aid of execution 
of that decree. The learned counsel for 
the respondent has cited 34 Bom 189, 2 
whero it is laid down that the mere fact 
that court-fee had not been paid on a 
decree granted did not prevent the decree- 
holder from making an application for 
execution and that all that S. 11, Court- 
lees Act, provided was that the decree 
should not be executed. This ruling was 
followed in 122 I C 438'‘ and appears to me 
to lay down the law correctly. While it 
is correct enough that the decree for 
Rs. 259-12. 10 could not be executed on 
the date in question namely 16th June 
1933, yet the decree was one and an appli- 
cation for execution could have been made 
not only of the executable portion of the 
decree but also of the non-executable por- 
tion of the decree. I am unable to hold 
thoiefore that a step-in-aid of execution 
could not have been taken or to limit the 
step-in -aid of execution to that portion of 
the decree which was executable on that 
date. I would therefore hold that the learned 
District Judge was correct in holding that 
the present application for execution was 
not barred by limitation and I would dis- 
miss the appeal with costs. 




2 ‘ 1 « KU8andas v - Prj mjivan Lalchand, 

(mo) 84 Bom 189=5 I C 001=12 Bom L R 

lo. 4 

3 ' 1 241=122 V i C U 13? atbi ' U930) 17 A 1 E 
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Addison and Din Mohammad JJ. 

Shankar Das and others — Plaintiffs — 

Appellants. 

v. 

Official Deceiver and others — 

Defendants — Respondents. 
First Appeals Nos. 172 and 622 of 1930, 
Decided on 22nd October 1937, from decree 
of the Senior Sub- Judge, Lahore, D/- 21st 
October 1929. 

(a) Hindu Law — Joint family — Income receiv- 
ed by coparcener after date of disruption but 
for period prior to it — Income becomes accre- 
tion to joint property — Coparcener is liable to 
account for it. 

If the income received by a coparcener after the 
date of disruption relates to a period prior to that 
date, it would be treated as an accumulation for 
accretion to the joint family property and he would 
be liable to account for it: A J it 1916 Cal 500, 
Rcl. on. £P 330 C 2] 

(b) Civil P. C. (1908), O. 40, Rr. 1, 4 -Non- 
rendition of accounts by third party during 
Receiver’s administration is not appealable. 

Neither Rule 1 nor R. 4 of 0. 40 has any appli- 
cation to accounts from a third party relating to 
the period of a receiver’s administration and the 
non-rendition of accounts by third party during 
that period is not appealable under any of these 
provisions of law. [P 330 C 2] 

(c) Partnership — Suit for accounts and dis- 
solution — Interest should be from date of final 
decree and not from date of plaint. 

A decree in a suit for dissolution of partnership 
and accounts should provide for payment of inter- 
est upon the amount due only from the date of 
the final decree by which the amount (if any) is 
found due and not from the date of the plaint: 
AIR 1930 P C 185, Foil. [P 330 C 2] 

J. N. Aggarwal and Barkat Ali — for 
Appellants. 

Mehr Chand Mahajan, Vishnu Datta and 
Durga Das Jain for Radha Kishan — 
for Respondents. 

Din Mohammad J. — This judgment 
will dispose of Civil Appeals Nos. 172 and 
622 of 1930. The suit out of which these 
appeals have arisen was instituted as far 
back as 1916. It was for partition of joint 
family property and rendition of accounts. 
The dispute related to the property of the 
late Rai Bahadur Buta Mai who died on 
16th June 1914 and all his sons and grand- 
sons were involved in it, in addition to his 
widow. On 21st January 1924, a prelimi- 
nary decree was made. Five appeals were 
presented against it, which were disposed 
of by a Division Bench of this Court on 
12th January 1928. The learned Judges 
issued certain directions for partition of 


the property and rendition of accounts in 
consequence of which a commissioner was- 
appointed who submitted his report to the 
trial Court in January 1929. Multifarious- 
objections to the report were raised by the 
various parties concerned in the litigation, 
and they were finally disposed of by the 
trial Court on 4th November 1929, on- 
which date a final decree was passed. The 
present appeals are by Rai Sahib Shankar 
Das and Bihari Lai, respectively against? 
that decree. 

It may be remarked that by the prelimi- 
nary decree the property in suit was direct- 
ed to be partitioned among five persons,, 
viz. the four sons of Rai Bahadur Buta Mah 
and his widow; and the date of disruption 
was to be taken as 31st October 1915. Some* 
of these persons were already in possession- 
of some items of the property in suit and 
instructions were accordingly issued to take* 
accounts from them and to apportion the- 
share of each claimant accordingly. The- 
commissioner went thoroughly into the- 
matter and made a detailed report as to the- 
mode to be adopted in adjusting the shares. 
The Senior Subordinate Judge interfered' 
only in a few particulars but in the maim 
agreed with that report. His conclusions,, 
which are material for the purposes of the' 
present appeals, were as under : 

(l) Rai Sahib Shankar Das had from 
1913 to 1918 realized Rs. 18,125 from the- 
lands at Lyallpur, out of which he had 
paid Rs. 1800 only to Bihari Lai and he- 
was consequently bound to account for the- 
balance and was further liable to pay in- 
terest on that amount at the rate of six. 
per cent, per annum. This sum amounted) 
in all to Rs. 23,325, i. e. Rs. 16,325 prin- 
cipal and Rs. 7000 interest. (2) Bihari' 
Lai could not be called upon to render 
accounts at that stage for the period of* 
eight months during which he did not sur- 
render possession of the property in his^ 
possession, inasmuch as the matter in issue 
had already been decided by competent 
authorities. (3) The income from agricul- 
tural lands should be assessed at Rs. 5125- 
per harvest and the income from urban, 
property should be calculated at the rate of 
Rs. 1257 per mensem. No rebate should 
be allowed to Bihari Lai on account of the- 
alleged damage to the cotton crop of 
1917-18. (4) The income earned from the' 
factory should be calculated at Rs. 6000 
per season. (5) Bihari Lai should be- 
allowed to deduct Rs. 18,750 paid by him 
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as income-tax in 1920. Similarly he should 
be allowed to deduct Rs. 30,000 proved to 
have been paid to the various creditors of 
the joint family. (6) Rs. 300 per mensem 
only should be allowed to Bihari Lai for 
household expenses and not Rs. 500 as 
suggested by the Commissioner. (7) In the 
absence of any definite proof as to which of 
the cosharers had received income from the 
urban property situated at Amritsar, no co- 
sharer could be burdened with that amount. 
(8) The allowance paid to Mrs. Buta Mai 
could not be reduced. (9) Bihari Lai should 
pay four per cent, interest on the sums 
payable by him to the various cosharers. 
(10) Rai Sahib Shankar Das would get his 
costs of tho proceedings subsequent to the 
preliminary decree from Bihari Lai alone. 

It may also be observed that a receiver 
of the property was appointed in January 
1919 and several persons have held that 
office since. Further, Bihari Lai was ad- 
judicated an insolvent on 21st March 1933 
and is now represented by the Oflicial 

Receiver. Mrs. Buta Mai died on 23rd March 
1933 and is represented on the record by 
her sons or their descendants. On 1st 
October 1935, Rai Sahib Shankar Das died 
and his sons and grandsons who were 
already on the record represent his in- 
terest. Lala Mul Chand also died and is 
now represented by his sons and grand- 
sons. lor the sake of convenience, we will 
take up the two appeals separately. The 
objections taken by Rai Sahib Shankar Das 
and argued on his behalf before us may be 
summarized as follows : 

(l) Mrs. Buta Mai having died in tho 
meantime, the share allotted to her should 
be thrown into the hotchpot and tho pro- 
perty should now he divided equally among 
the four sons of Rai Bahadur Buta Mai 
inasmuch as a widow is not entitled to a 
definite share before actual partition takes 
place by metes and bounds and that has 
not been done so far. (2) Rai Sahib Shankar 
Das could not be called upon to account for 

wLhT* Pn °£ to lsfc November 1915 

w 8 fiXed by this Cour ‘ «■ the 
Starting point for accounting. At any rate 

retained p OU ' d u bo charged on the sums 

account^ Bhankar in ‘his 

therhL (3) B> harl Lai should have fur- 

o„„“ d , UP ° n to ““ount for the 
period ranging from January 1919 to 

August 1919 on which date he surrendered 

possession to the receiver. (4) The esti 

“ut; the Senior Subordinate 
Judge in relation to the income of the 


family derived from agricultural lands is 
very low and so is the estimate in relation 
to the income of urban property. (5) The 
income in regard to the factory controlled 
by Bihari Lai has been under-estimated. 
Moreover, as the possession of the factory 
was not delivered by Bihari Lai until 1927 
he should have been called upon to account 
for the income derived from the factory 
during the years 1920 to 1927 less the 
income for the years 1925 and 1926 when 
the factory had been leased to him under 
the orders of the Court and the lease 
money was recovered from him in due- 
course of law. (6) Bihari Lai should not 
have been allowed a rebate of Rs. 18,750’ 
which he had paid as income-tax in 1920. 
(7) It was wrong on the part of the Senior 
Subordinate Judge to have allowed Bihari 
Lai a deduction of Rs. 30,000 alleged to 
have been paid to the various creditors of 
the joint family. (8) Although the Senior 
Subordinate Judge reduced the sum claimed 
by Bihari Lai on account of household 
expenses from Rs. 6000 to Rs. 3600 a year, 
he made a mistake in not giving effect to 
this reduction in his final calculations. (9) 
The income derived from the urban pro- 
perty situated at Amritsar should have 
been debited to Bihari Lai. (10) Mrs. 
Buta Mai was wrongly paid one-fifth of the 
income prior to actual partition by metes 
and bounds and the sum so paid to her 
should have been deducted from her share 
and divided among the brothers equally. 
(11) *1 he rate of interest charged on 
amounts outstanding in the hands of Bihari 
Lai is low. (12) The heirs of Mul Chand 
were liable to pay interest on all amounts 
received by Mul Chand on behalf of tho 
joint family and retained by him. (13) The 
shaie of Rai Sahib Shankar Das has been 
wrongly calculated inasmuch as certain 
items which were recoverable from the 
various co-sharers have not been brought 
into account. (14) The burden of costs 
allowed to Rai Sahib Shankar Das should 
have been thrown on all the co-sharers- 
and not on jBiliari Lai alone. 

We propose to take up the contentions 
raised by the appellants' counsel in the 
order in which they have been stated above. 
We will, however, deal with each item 
under discussion very briefly as both the 
commissioner and the Senior Subordinate 
Judge have entered into minute details 
and dealt with every item at great length : 

\jr ’ .i n su PP° rfc of the contention that 
Mrs. Buta Mai’s share should now be divi. 
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(led equally among her four sons as she 
has died before the actual partition could 
be effected, counsel for the appellants has 
relied on Para. 332 of Mulla’s Hindu Law 
■(1936 Edition) and 42 Bom 535, 1 his argu- 
ment being that the death of a female 
pending a suit for partition disentitles her 
to a share in the joint family property. 
The rule enunciated by Mulla in Para. 332 
is that if a female dies before the final 
decree, though after the preliminary decree, 
her share remains an integral part of the 
estate available for partition among the 
male members of the family. To a similar 
effect is 42 Bom 535, 1 where a widow had 
died before the passing of a final decree. It 
is obvious therefore that the authorities 
xelied on by the appellants’ counsel are dis- 
tinguishable inasmuch as in the present case 
Mrs. Buta Mai did not die before the final de- 
cree but after and at a time when partition 
by metes and bounds had actually started. 
This contention therefore has no force. 

2. It is true that while disposing of the 
appeals against the preliminary decree, this 
•Court fixed 31st October 1915 as the date 
■of disruption and made the various co- 
sharers liable to account for the subsequent 
period during which they were holding 
possession of the joint family property ; 
but in the first instance there is nothing 
•on the record to show that Rai Sahib 
Shankar Das had not received the income 
relating to the lands at Lyallpur after 31st 
October 1915 and secondly he is estopped 
now from contending that he should not 
have been burdened with the income re- 
ceived for the period prior to 31st October 
1915. It is on the record that he had 
admitted his liability to the extent of the 
whole amount and further, although he 
was taking a very active interest in the 
^proceedings before the commissioner and 
had further submitted about two dozen 
^objections on the report made by the com- 
missioner, he nowhere challenged the liabi- 
lity imposed on him by the Commissioner 
for the full period of five years from 1913 
to 1918. He has not contested his liability 
•even in the memorandum of appeal sub- 
mitted to this Court. Not having raised 
any objection at the proper time, he cannot 
now be allowed to reagitate the matter 
-especially as we have remarked above, 
there is no material on the record to show 
that he had received this income prior to 

1. Raoji Bhikaji v. Anant Laxman, (1918) 5 AIR 
Bom 175=46 I C 750=42 Bom 535=20 Bom 
li R 671. . u 


the date of disruption and not after. Coun- 
sel for Bihari Lai has rightly contended 
that if the income received by Rai Sahib 
Shankar Das after 31st October 1915 re- 
lated to a period prior to that date, it 
would be treated as an accumulation or 
accretion to the joint family property and 
that Rai Sahib Shankar Das would be 
liable to account for it : see 43 Cal 459. 2 
We overrule this objection too accordingly.! 

Similarly the objection that no interest 
could be charged on the amount retained 
by Rai Sahib Shankar Das on this account 
has no force. This was a liquidated sum in 
his hand and he cannot escape liability for 
interest on any ground. His plea that no 
interest should be charged from him inas- 
much as none has been charged from Bihari 
Lai on the factory income for which he 
has been made liable, cannot hold good, 
because the two cases stand clearly apart. 
While Rai Sahib Shankar Das had realised 
in cash the sums retained by him, Bihari 
Lai’s liability is only notional. Besides, the 
factory was run on partnership basis so to 
say, and the principle laid down by their 
Lordships of the Privy Council in 58 Cal 
208 3 that the decree in a suit for dissolu- 
tion of partnership and accounts should' 
provide for payment of interest upon the 
amount due only from the date of the final 
decree by which the amount (if any) is 
found due and not from the date of the 
plaint goes a long way to justify Bihari 
Lai’s immunity. We decline to interfere 
therefore with the order of the Senior 
Subordinate Judge in this respect. (Their 
Lordships after dealing with the evidence 
on further points continued.) Counsel for 
the appellants contends that he is at liberty 
to reagitate these matters under O. 40, 
Rr. 1 and 4 read with S. 105, Civil P. C.; 
but we are not disposed to agree with him. 
Neither R. 1 nor R. 4 of O. 40 has any 
application to accounts from a third party 
relating to the period of a receiver’s admi- 
nistration and it cannot be argued therefore 
that the ' non-rendition of accounts by 
Bihari Lai during that period was appeal- 
able under any of these provisions of law. 
This being so, S. 105 is ruled out of consi- 
deration. We consequently hold that Bihari 
Lai cannot be called upon at this late stage 

2. Pormeshwar Dubev v. Gobind Dubey, (1916) 3 

A I R Cal 500=33 I C 190=43 Cal 459=20 C 

W N 25. 

3. Suleman v. Abdul Latif, (1930) 17 A I R P C 

185=124 I C 891=57 I A 245=24 SLR 328 

=58 Cal 208 (P C). , - , 
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to render accounts for those periods for 
which a receiver had been appointed and 
in connexion with which the decisions of 
competent Courts had been obtained at 
the proper time. (Their Lordships after 
deciding further points against the appel- 
lant continued.) The net result is that we 
uphold the judgment of the Senior Subor- 
dinate Judge and dismiss this appeal. 

We now take up the appeal of Bihari 
Lai. It is not necessary to deal with all 
the contentions raised by counsel for Bihari 
Lai in this appeal inasmuch as they have 
already been directly or indirectly dealt 
with while disposing of the appeal' of Rai 
Sahib Shankar Das. (After considering the 
points raised by appellant, Bihari Lai, their 
Loidships proceeded.) We accordingly dis- 
miss this appeal too. In the peculiar cir- 
cumstances of the case, we leave the parties 
to bear their own costs before us. 

B.D./R.k, Appeals dismissed. 
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Dalip Singh J. 

Abdul Sattar and others — Plaintiffs 

, Appellants, 
v. 

1' azal-ul.Iiahman and others — 

defendants Respondents. 

Second Appeal No. 628 of 1937, Decided 
on 22nd November 1937, from decree of 
Dist. Judge, Delhi, D/. 18th January 1937. 
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100 square yards and that the defendants were in 
wrongful possession of that area. The defendants 
did not deny that the area amounted to 100 square 
yards. A preliminary decree was passed giving 
50 square yards to Z . A final order confirming the 
preliminary decree was made hut even then the 
defendants did notobject that the preliminary decree 
was wrong in form. After their appeal against 
the final order had boon dismissed, they applied for 
amendment of the preliminary decree on the 
ground that Z was wrongly given 50 square yards: 


» us iiu acciuemai sup or error 

or omission on the part of the Courts concerned; 
nor was there an accidental error or omission in 
the plaint which intended one thing and owing to 
an accidental slip stated another which led to the 
incorporation of the mistake in the decree. It was 
too late for the defendants to apply for amend- 
ment of the decree as they ought to have moved in 
this matter at the time of the passing of prelimi- 
nary decree. [P 332 C 2; P 333 C 1] 

Shamair Chand — • for Appellants. 

Bishen Narain — for Respondents. 


Judgment. The facts of this case are 
as follows : One Ramji Das owned certain 
property. This property was sold to Abdul 
Shakur on 7th January 1908. On 24th 
March 1920, Abdul Shakur sold the pro- 
perty to Mohammad Ishaq. On 1st April 
1920, Mohammad Ishaq sold a portion of 
the property to Zahir-ud-Din reserving to 
himself a certain portion of the property. 
Zahir-ud-Din brought a partition suit 
against Mohammad Ishaq's heirs on the 
basis of his title deed. Zahir-ud-Din died 
and the present appellants are his legal 
representatives. On 11th February 1933 
a preliminary decree was passed holding 
that Zahir-ud-Din was entitled to 50 square 
yards out of the property in dispute on 
partition and it was further ordered that 
t ie defendants be ejected from the amla on 
the land which fell within 50 square yards 
and Rs. 65-4-0 was fixed as damages 
against the defendants for contumaciously 
holding on to the property. The appeal 
jrom this decree was dismissed by the 
learned District Judge - on 25th January 
1J34 except as to the damages and eject- 
ment from the amla which was accepted. 
The decree consequently became a decree 
declaring Zahir-ud-Din entitled to 50 square 
yards of land and to partition of the pro- 
perty on that basis. A Commissioner was 

i — % . * i • ol possession 

by partitmn was drawn up on 26th April 

and Pl° fc A” shown in the plan 
attached as pink, an area shown as 50 
square yards was given to Zahir-ud-Din. 

n 8th April 1935 an appeal to the learned 
Lhstrict Judge was dismissed on the ground 
that the area was in accordance with the 
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decree and the defendants had shown no 
reason to upset the partition proposed. 

On appeal to this Court on 6th Novem. 
her 1935 the Court ordered that certain 
objections put in which had not been 
allowed to be heard by the trial Court 
should be heard. On 10th March 1936 
the appeal was dismissed by this Court 
and there it appears for the first time the 
point now arising was raised but was not 
decided. The judgment. debtor then applied 
to the District Judge for amendment of 
the preliminary decree and consequential 
amendment of the final decree on 2nd May 
1936. The learned District Judge has pass- 
ed an order amending the decree holding 
that according to the plaint all that was 
claimed was the share in the property 
excluding the share which had been reserv- 
ed by Mohammad Ishaq for himself in the 
sale to Zahir-ud-Din on 1st April 1920. 
This area amounted not to 50 square yards 
but to 38 square yards 7 square feet, and 
the learned District Judge appears to have 
amended the preliminary decree. It is not 
very clear whether he also amended the 
final decree but in the view of the case 
that I take the point is not of any import- 
ance now. A preliminary objection has been 
raised that no appeal lies from the order 
of the learned District Judge amending the 
decree. The point however was noticed by 
the office and the learned counsel for the 
appellant pointed out that he was appeal- 
ing not from the order but from the amend- 
ed decree. I see no reason why an appeal 
should not lie from the amended decree 
though not from the order amending the 
decree and I therefore overrule the preli- 
minary objection. 

On the merits the real point is whether 
it is now open to the learned District Judge 
to order amendment of the preliminary 
decree and consequential amendment of the 
final decree. The difficulty has arisen from 
the fact that Zahir-ud-Din undoubtedly 
applied for possession by partition of the 
share of the property left after excluding 
the area that had been reserved by Moham- 
mad Ishaq. At that time it seems the 
parties were under the impression that, 
excluding the property reserved by Moham- 
mad Ishaq which amounted to 49 square 
yards, the rest of the property amounted to 
100 square yards and Zahir-ud-Din’s half 
share therefore came to 50 square yards. 
In paras. 5 and 9 of the plaint, Zahir- 
ud-Din had asserted that the defendants 


were wrongfully in possession of property 
amounting to 100 square yards. This alle- 
gation as to the area of which the defen- 
dants were in possession was not expressly 
denied. It was merely stated that the 
defendants had no knowledge and the pre- 
sent objector merely made a vague state- 
ment that he did not admit paras. 1 to 15 
of the plaint. It is obvious that he must 
have known or should have known the area 
of which admittedly he himself was in pos- 
session, whether that possession was right- 
ful or wrongful. However, be that as it may, 
on these facts, the Court could have passed 
no doubt a decree giving Zahir-ud-Din a 
half share in the remainder of the property 
excluding the 49 square yards reserved 
by Mohammad Ishaq. The Court however 
evidently accepting the statement of Zahir- 
ud-Din, not expressly denied by the defen- 
dants, that the remainder of the property 
was 100 square yards in area, passed a» 
decree in the form of giving Zahir-ud-Din 
50 square yards of the property. It was 
now open to defendants either to apply to 
the Court to amend the form of the decree 
or to raise the matter in the appeal which 
they took before the learned District Judge. 
They adopted neither of these courses and 
the learned counsel for the respondents 
concedes that the reason for this was that 
nobody doubted at the time that the area 
was 100 square yards. That appeal was 
dismissed and no further action was taken 
by the defendants. 

In the final decree where 50 square 
yards had been duly allotted by the Com- 
missioner to Zahir-ud-Din certain objec- 
tions were taken but this objection that 
the preliminary decree was wrong in form 
was not taken even then and the parties 
fought on other grounds. The final decree 
affirmed the preliminary decree. The ap- 
peals from that final decree have been duly 
dismissed up to this Court. In this Court’s 
judgment it was pointed out that the 
remedy, if any, of the debtors of the judg- 
.ment-debtors was to apply to amend the 
preliminary decree but the Court did not 
hold and expressly refrained from express- 
ing any opinion as to whether that remedy 
was or was not open to them in the circum- 
stances of the present case. It appears to 
me after considering the matter that the 
remedy was no longer open to the judg- 
ment-debtors. There was no accidental 
slip or error or omission on the part of the 
Courts concerned : nor was there an acci- 
dental error or omission or slip in the 
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plaint which intended one thing and owing 
to an accidental slip stated another which 
led to the incorporation of the mistake in 
[the decree. Such cases no doubt have been 
held in some rulings to fall within the pur. 
view of Ss. 151 and 152, Civil P. C. In 
this case however the facts must have been 
or should have been within the knowledge 
of the defendants, the judgment-debtors. 
There was a positive assertion made which 
was not expressly denied. It is unfortunate 
that the form of the decree embodied this 
mistake but it appears that this was due to 
mistake as to the area under which both 
the parties were labouring at the time. 
Steps have been taken to incorporate the 
preliminary decree in a final decree. It 
would be altogether too much to hold that 
all those steps and the expenses connected 
therewith should be held to be void and of 
no effect because now the judgment. debtors 
have discovered that there was a mistake 
in the area given to the plaintiff in the 
preliminary decree. That point, as stated 
already, must have been or should have 
been known to them at the time of the 
preliminary decree and the remedy was 
'obviously open to them at that time. It 
seems to me that it is now too late to dis- 
turb the preliminary decree on the ground 
that the defendants have for the first time 
discovered this mistake. 

I would therefore accept the appeal, set 
aside the order of the learned District 
•Judge and restore the original preliminary 
decree and consequently also the final 
decree. I leave the parties to bear their 

own costs of this application to amend 
throughout. 

D.s./R.k. Appeal accepted. 
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Bandit Janti Parshad and another — 

Plaintiffs — Respondents. 

on 1 ^ PP0al u No - m of 193 7, Decided 
< N ?'T bl £ 1937 ’ £rom decree of 
1937 D ‘ 8i Judg8 ’ Dalhi ’ 25th February 
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and definite evidence of cate propounded. ° 


To establish a case of undue influence it is not 
sufficient to raise an atmosphere of suspicion but 
there must bo dear and definite evidence of the 
case propounded. [p 334 c 2 ] 

The plaiutiffs sought to sot aside an assignment 
of an insurance policy by their deceased father in 
favour of the defendant. It was found that the 
defendant, although engaged originally as a ser- 
vant was practically treated as a mistress and was 
kept in his house by the plaintiffs’ father for 
about three or four years before his death. The 
policy assigned to the defendant was worth onlv 
Rs. 2000 while the plaintiffs’ father had left to 
them other policies worth Rs. 4000 and also other 
immovable property and cash : 

Held that under the circumstances the assign- 
ment of the policy in favour of the defendant 
could not be considered to be a transaction of 
unconscionable nature” sufficient to raise a pre- 
sumption of exercise of undue influence and in 
absence of other evidence sufficient enou-'h to 
prove their case the plaintiffs could not succeed : 
AIR 1934 P C 130, Bel. on; A I R 193? P C 50, 
D i,hng [p g34 c 

Vishnu Datta — for Appellant. 

Inder Dev Dua for Tasadduq Hussain— 

for Respondents. 

Judgment.-The plaintiffs in this case 
sued for a declaration to the effect that the 
assignment of an insurance policy by their 
deceased father in favour of the defendant, 
Mt. Ghandrawati, was void and for the 
issue of a permanent injunction restraining 
the defendant from receiving the amount 
payable on the policy. The trial Court 
dismissed the suit, but on appeal the 
learned Additional District Judge of Delhi 
has decreed it. From this decision, the 
present appeal has been preferred by the 
defendant, Mt. Chandrawati. The plain- 
tiffs case was that the assignment of the 
policy had been made by their father under 
undue influence. It was alleged that the 
appellant had been engaged at first as a 
servant to look after the minor children of 
the father of the plaintiffs but had subse- 
quently acqmred great influence over him 
and had succeeded in obtaining the assign, 
ment of a policy for Rs. 2000 in her favour 
The learned Additional District Judge has 
found that it was proved that the assign- 
ment had been made by the deceased father 

Thi! h fi plain . tlffs under undue influence. 
This finding is one of fact. But the learned 

counsel for the appellant has argued that 

nmiffJ?* Addlfc,onal District Judge has 
omitted to consider the fact that the evi- 

wTfb 6d b n th .® pIainfciffs was different 
th ® legations made in the plaint 

mnlL and ^ ha \u e had also nob taken into 

mi 0 hf d f ra J 1On ^ he material Points which 
ought to have been considered in a case of 

this kind where undue influence is alleged, 
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Mohd. Din 

according to the principles laid down by 
their Lordships of the Privy Council in 
15 Cal 634. 1 It was also contended that 
there was no evidence on the record to 
show that the assignment was in fact the 
result of the exercise of any undue influence 
by the appellant, and it is not sufficient to 
show that there were some suspicious 
circumstances: 9 Luck 178. 2 

As regards the first point, it appears 
from the plaint that it was alleged that the 
appellant had some relations in the police 
department and that it was due to their 
threats of criminal prosecution that the 
assignment had been made. There is no 
evidence, worth the name on the record to 
substantiate this allegation. The evidence 
produced by the plaintiffs was to the effect 
that the appellant sometimes pretended 
that she was possessed by the spirit of the 
deceased wife of the plaintiffs’ father and 
sometimes by Guru Bhagwan and induced 
the plaintiffs’ father to act according to her 
wishes, and to turn out the plaintiffs. 
These facts were however nowhere alleged 
in the plaint as they should have been 
according to the provisions of O. 6, R. 4, 
Civil P. C. There is also no evidence on 
the record to show that the appellant ever 
asked the plaintiffs’ father to make an 
assignment of a policy in her favour. 

There is no doubt that the appellant, 
although she was engaged originally as a 
servant, was practically treated as a mis- 
tress and was kept by the plaintiffs’ father 
in his house for about three or four years 
at any rate before his death. In the 
circumstances it was not unnatural for him 
to make some provision for her. The policy 
which was assigned by the plaintiffs’ father 
in favour of the appellant was worth only 
Rs. 2000. It was admitted that the plain- 
tiffs’ father had left to them other policies 
worth Rs. 4000 and also immovable pro- 
perty and cash. In the circumstances the 
assignment of a policy in favour of the 
appellant cannot, I think, be considered to 
be a transaction of ‘unconscionable’ nature, 
sufficient to raise a presumption of the 
exercise of undue influence. 

The learned counsel for the respondents 
urged that the onus had been shifted to the 
appellant by the evidence led by the plain- 
tiffs and that it was for her to prove that 

1. Mahomed Buksh Khan v. Hossain J3ibi, (1888) 

15 Oal 684=15 I A 81=5 Sar 175 (P 0). 

2. Someshwar Dutt v. Tirbhawan Dutt, (1934) 

21AIRPO 130=149 I 0 480=61 I A 224= 

9 Luck 178 (P C). 
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the assignment had not been secured by 
her by the exercise of undue influence. 
Reliance was placed in support of this 
argument on A I R 1937 P 0 50, 3 but the 
facts of that case appear to be very differ- 
ent. In the present case, I think, it cannot 
be said that the appellant, who was 
engaged first as a servant, stood in ‘a 
position of active confidence’ within the 
meaning of S. Ill, Evidence Act. It was 
held by their Lordships of the Privy 
Council in 9 Luck 178 2 that to establish a 
case of undue influence, it is not sufficient 
to raise an atmosphere of suspicion, but 
that there must be clear and definite evi- 
dence of the case propounded. In the 
present instance, the evidence adduced 
differed from the case propounded in tho 
plaint and even that evidence was hardly 
sufficient to raise more than a suspicion 
about the transaction attacked. I accord- 
ingly hold that the evidence produced by 
the plaintiffs was not sufficient to establish 
that the assignment of the policy had been 
procured by the exercise of un<Jue influence. 
On this finding, it is not necessary to con- 
sider the other points raised by the learned 
counsel for the appellant. I accept the 
appeal and setting aside the decree of the 
learned Additional District Judge restore 
that of the trial Court with costs through- 
out. 

r.M./r.k. Appeal allowed. 

3. Palanivelu Mudaliar v. Neelavathi Ammal, 
(1937) 24 A I R P C 50=167 I C 5 (P 0). 
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Monroe J. 

Mohd. Din and others — Plaintiffs — 

Appellants. 

v. 

Sant Bam — Defendant — Respondent. 

Second Appeal No. 1012 of 1937, De- 
cided on 3rd January 1938, from decree of 
Dist. Judge, Sialkot, D/- 23rd April 1937. 

Malicious Prosecution — Wrongful attachment 

— Damages — Suit for — Suit for recovery of 
damages for wrongful attachment of property 

— Plaintiff is not entitled to costs incurred by 
him as objector or to damages for personal 
worry — Claim for damages for personal worry 
is too vague except if considered to be based 
on slander of title — In that case plaintiff must 
prove actual damage — If no actual damages 
are proved, plaintiff is entitled only to nominal 
damages. 

In a suit for recovery of damages for wrongful 
attachment of property, the plaintiff is not en- 
titled to recover the costs incurred by him as 
objector in the execution proceedings or damages 
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for personal worry. The Judge hearing the objec- 
tion having power to grant costs to the successful 
objector, must be deemed to have exercised a judi- 
cial discretion in the matter of costs, and his judg- 
ment finally determines the costs to which the 
objector is entitled. Tho claim for damages under 
the head of personal worry is of a very vague 
character and is not maintainable except if consi- 
dered to be based on slander of title. An infringe- 
ment of the plaintiff’s right namely of the abso- 
lute right to the property attached,* having taken 
place, he has a cause of action. If however such 
an action is held to lie, tho injury for which com- 
pensation is to be given must be one which has 
caused actual damage — slander of title not being 
actionable per so — and if the plaintiff is unable 
to prove that he has suffered actual damage apart 
from tho costs incurred by him in establishing his 
right, he is only entitled to nominal 'damages : 2 
Lord Raymound 93S, Ret. on. [P 335 c 1, 2; 

P 33G C 1] 

Shamair Chand — for Appellant. 

Amar Nath Mehta for Respondent. 

Judgment. Three second appeals arise 
from three suits in which the plaintiffs 
sought to recover damages for the wrongful 
attachment of their property. Sant Ram 
was a creditor of Ahmad Din and after the 
death of Ahmad Din sued the plaintiffs as 
his personal representatives; he obtained a 
decree, and caused certain property to be 
attached as property of Ahmad Din; on 
objections by the plaintiffs the property 
was released from attachment. The at- 
tachment was held to be wrongful and the 
learned trial Judge granted a decree in 
each case and awarded damages as follows : 
UJ to Muhammad Din Rs. 40 on account 
of loss in business through attending the 
Court and Rs. 60 as damages for loss of 
reputation, mental worries etc.", (b) to 
bhulam Mudammad Rs. 10 for loss of busi. 
ness in attending Court and Rs. 50 for 
mental worry and loss of reputation; (c) to 
Rehm Din, Ismail and Hakam Rs. 25 for 
loss of business and Rs. 75 “for mental 
worry, loss in reputation, etc". 

On appeal the learned District Judge 
held (lj that the costs of the legal proceed, 
mgs could not be recovered in a separate 
action for damages, (ii) that damages could 
not be recovered for personal worry; and 
e further held that no decree could be 

™ n T t h ? S “ It in favour of the Plaintiffs, 

which I take to mean that in the absence 

of proof of loss, arising from the wrongful 
seizure, no action lay. fa 

Before me, Mr. Shamair Chand for the 
appellants was unable to support either 
claim to damages by the citation of an 

£*** ^ion, the view of the 

learned District Judge on both points is 
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correct in principle. The Judge who heard 
tho objection and allowed it had power to 
award costs to the successful objector; in 
awarding or withholding costs he exercised 
a judicial discretion and his judgment deter.) 
mined finally tho amount of costs to which 
the objector was entitled. The claim for 
damages under the second head is of a very 
vague character. Every ono who is forced 
to take legal proceedings to establish his 
rights is subjected to personal worry, but 
this is not a ground for awarding compen., 
sation. This claim does not seem to me 
to be maintainable in any respect, but if if, 
were to be considered at all, the cause of) 
action would be slander of title; the learned 
trial Judge specified the ground for award, 
ing damages as. “mental worry and loss of 
leputation ; and I understand him to mean 
that, by casting a doubt on the appellants’! 
title, the respondent had made himself 
responsible for damages arising as the 
natural cause of the appellants’ false state, 
ment, if such an action lies in the circum.; 
stances of this case, the injury for which 
compensation is given must be one which 
had caused actual damage— slander of title 
is not actionable per se. In the present 
case, the appellants have not shown that 
they have suffered actual damage, apart 
from tho costs incurred by them in estab- 
lishing their right. 

There has however been an infringement 
of the rights of the appellants, that is of 
their absolute right to the property attach- 
ed; they have causes of action; this right 
is now well established, having been recog. 
nized on at least two occasions by the 
Judicial Committee of the Privy Coun- 
cil, when judgments awarding substantial 
damages were upheld; in these cases the 
question of nominal damages did not arise 
and was not discussed. No authority on 
this question has been cited to me and 
I have been unable to find any. The ground 
on which damages were awarded in the- 
cases which I have mentioned was that an 

, . . rr\y in property had been in. 

fiinged. The principle which applies was 
stated by Holt C. J. in 2 Ld Raym 938 1 ' 

at p. 955 (quoted by Sir Fredrick Pollock 
Law of Torts) as follows : 

A damage is not merely pecuniary, but an 

hTmWa m ? 0 K- S a - u amage ’ when a man is thereby 

an If? 0f hlS • ng ? t So a man shall have 

an action against another for riding over hi s 

1 ‘ A l S 9A by i^tr Wh o ite ’ 2 Ld Ra ? m 938=92 E R 

126-14 H °w St. Tr. 695=1 Sm LG ( 11 th Ed.). 
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ground, though it do him no damage, for it is an 
invasion of his property, and the other has no 
right to come there. 

I hold therefore that the appellants are 
entitled to nominal damages and I allow 
the appeal and grant a decree for one 
rupee in each case. I do not think that, in 
the circumstances costs ought to he award- 
ed to the appellants. They had already 
established their rights before these pro- 
ceedings were instituted. They suffered 
no actual damage (for which they could 
recover) but only an injury, importing 
damage; the only result of these proceed- 
ings, the rights of the appellants having 
been already established, was to harass 
and cause expense to the respondents. The 
parties will bear their own costs through- 
out. As this question of nominal damages 
seemed to me to be one of first impression, 
I suggested that it might be referred to a 
Division Bench, but both counsel preferred 
that I should decide the case the amount 
involved not justifying further expense. 

R.M./r.K. Order accordingly. 
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Tek Chand J. 

Brij Kumar — Petitioner. 

v. 

Naurangi Lai , Decree-holder and an- 
other, J udgment -debtor — Respondents. 

Civil Revn. No. 263 of 1937, Decided on 
16th November 1937, from order of Judge, 
Small Cause Court, Delhi, D/- 13th March 
1937. 

Civil P. C. (1908), S. 60 — “Debt” means 
perfected and absolute debt. 

A debt is an obligation to pay a liquidated (or 
specified) sum of money. The word “debt” in 
S. 60 therefore means an actually existing debt, 
that is, a perfected and absolute debt. A sum of 
money which might, or might not, become due, or 
the payment of which depends upon contingencies 
which may or may not happen is not a debt. 

[P 336 C 2; P 337 C 1] 

Shamair Chand — for Petitioner. 

Order. — Naurangi Lai respondent had a 
decree against Mohammad Bakhsh, who is 
a building contractor in Delhi. The amount 
outstanding on this decree in May 1936 
was Rs. 143-15-0. At that time Mohammad 
Bakhsh had taken out a contract for 
construction of a house belonging to Brij 
Kumar, petitioner. On 26th May 1936, 
Naurangi Lai applied to the executing Court 
stating about Rs. 200 was due by Brij 
Kumar to Mohammad Bakhsh for the con- 
; tract work done by the latter for him, and 


that a prohibitory order be issued to Brij 
Kumar not to pay this amount to him. 
This order was duly served on Brij Kumar. 
Subsequently, on 31st August 1936, Brij 
Kumar was directed to deposit Rs. 143-15-0 
in Court out of the amount which was 
stated to be due by him to Mohammad 
Bakhsh. Brij Kumar did not comply with 
this order, and he was summoned to appear 
in Court with his account-books. In accord- 
ance with this order he appeared and filed 
a written statement stating that no “debt” 
was due by him to Mohammad Bakhsh. 
He admitted that Mohammad Bakhsh had 
done work for him worth Rs. 6671 accord- 
ing to rates fixed, out of which he had been 
paid Rs. 6400 in all till 24th May 1936. 
He however alleged that the construction 
of the building was inspected and several 
defects were discovered, for which Brij 
Kumar claimed a deduction from Moham- 
mad Bakhsh. The matter was settled on 
3rd June 1936 when Mohammad Bakhsh 
agreed to forgo Rs. 271 as compensation 
for the defective work done by him. 
Accordingly he executed a receipt accepting 
the sum of Rs. 6400 which he had received 
in account up to 24th May 1936 in full and 
final satisfaction of his bill and stated that 
nothing more was due. Brij Kumar made 
a statement on oath in Court supporting 
the allegations in the written statement 
and produced the receipt above-mentioned. 
The learned J udge of the Small Cause 
Court however passed an order holding that 
Brij Kumar was liable to pay Rs. 143-15-0 
to Naurangi Lai, on the ground that he 
had appropriated this amount, subsequent 
to the service of the prohibitory order on 
him, out of the amount which was due by 
him to Mohammad Bakhsh. 

Brij Kumar has come in revision and it 
is urged on his behalf that the order of the 
lower Court is erroneous as no “debt” was 
due by him to Mohammad Bakhsh at the 
time when the prohibitory order was issued. 
After examining‘theirecord, I am of opinion 
that this contention is well founded and 
must succeed. It is clear that the account 
between Mohammad Bakhsh and Brij 
Kumar had not been made up on 26th May 
1936, when the prohibitory order was 
issued and served. Under S. 60, Civil P. C., 
a “debt” is liable to attachment and sale. 
But, as pointed out by Mulla at page 220 
of his Commentary on the Code of Civil 
Procedure : 

A debt is an obligation to pay a liquidated (orj 
specified) sum of money. Money that has not yeti 


im 


Tara Singii v. Emperor 


tbecome due does nob constitute a “debt”, for there 
lis no obligabion to pay that which has not yet 
'become due. The word ‘‘debt” in this section 
•means an actually existing debt, that is, a perfected 
land absolute debt. * * * A sum of money which 
<might, or might not, become due, or the payment 
of which depends upon contingencies which may 
or may not happen, is not a debt. 

In this case, the accounts between Brij 
Kumar and Muhammad Bakhsh had not 
been made up finally on 26th May 1936, 
and it could not be said that there was a 
“debt” due by the former to the latter, 
which could have been attached. Brij 
Kumar was therefore held liable errone- 
ously to pay Rs. 143-15-0 to Naurangi Lai, 
respondent. I accept the petition for revi- 
sion and set aside the order of the lower 
Court. As the respondent has not appeared 
to oppose this petition, there will be no 
order as to costs. 

D.S./r.K. Petition accepted. 
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Blacker J. 

"Tara Singh — Accused - 

v. 


Petitioner. 


Emperor. 

Criminal Revn. No. 1276 of 1937, De- 
cided on 30th November 1937, from order 

of Sess. Judge, Jhelum, D/. 31st August 
1937. 

❖ Criminal Trial — Transfer application — 
oecurity bond demanded— Transfer application 
actually made but not properly prosecuted and 
dismissed— Security bond cannot be forfeited 
for want of prosecution of transfer application. 

A person asked a Magistrate to stay the proceed- 
ings before him in order to enable him to file a 
transfer application. Ho was asked to execute 
security bonds, which he did. The transfer appli- 
cation was also made but on being asked for 
depositing cash money in order to issue notice 

District Magistrate, the applicant failed and his 
transfer application without being further prose- 
cuted was dismissed. The person appeared before 
the Magistrate before whom the proceedings were 
stayed and the Magistrate finding that the transfe? 

the bond°* n *** n0t properly P r °secuted forfeited 

Held that if the intention of the law was that 

^ f ? rnish6d with undertaking 
t W J2i ? application should be filed but als£ 
that fina 1 orders should be obtained thereon 
should bo more clearly oxpreased in fho a* -• 

t?h d alS f > b ° clearly set out in the terms 

fA'ta USBSl *■*”"* 

Nand Lai Slooja — for Petitioner. 

M. Monir, Asst. Advocate.General — 
mo. t I.. . f° r the Crown. 

1938 L/43 Sc 44 


Facts. Tim order will deal with two 
connected revision applications. The facts 
are that Tara Singh, petitioner, was con- 
cerned in two cross cases which were pend- 
ing in the Court of the District Magistrate 
at Gujrat, being the complainant in one of 
the cases and the accused in the other. On 
4th December 1930 he filed applications in 
both the cases for the staying of proceed, 
ings under S. 526, Cl. S, Criminal P. C., as 
he intended to apply to the High Court for 
the transfer of both the cases to another 
Court. The learned District Magistrate 
ordered him to execute bonds in each of the ’ 
cases in a sum of Rs. 200 as provided by 
the recent amendment to S. 526, Criminal 
1 . C., and then adjourned the two cases in 
order to enable Tara Singh to file an appli. 
cation in the High Court and obtain orders 
thereon. Applications were in fact filed by- 
Tara Singh in the High Court for the 
transfer of the two cases, and on 7th Janu. 
ary 1937 he was ordered by the High 
Court to deposit a sum of Rs. 50 before 
notice could be issued to the District 
Magistrate, one deposit being held to be 
sufficient for both cases. Tara Singh, how- 
ever, failed to make the required deposit 
and his transfer applications were dismissed 
by the High Court on 5th February 1937, 
Tara Singh himself having appeared in the 
meantime in the Court of the District 
lagUtiate on 18th January and asked the 
Court to proceed with the trial of the case* 
On receipt of the order of the High Court 
notice was issued to Tara Singh to show 
cause why his bonds should not be forfeited 
m both the cases, as he had failed to pro- 
secute his transfer applications and finally 
the learned District Magistrate ordered that 
the bonds should be forfeited in each case. 

The proceedings are forwarded for revi - 
sion on the following grounds : On behalf 
of the petitioner it is contended that the 
amended sub-s. 8 only lays down that if 
required the person should execute a bond 
in a sum of not more than Rs. 200 that he 
will make such an application within a 
reasonable time fixed by the Court, and it 

all P t°ha 1 m the bonds themselves 

all that the petitioner undertook to do was 

to file an application in the High Court for 

the transfer of the cases and it ic tk 

Xbne hat b> ' f UnS the ’^cations tS 
petitioner earned out the terms of the bond 

it stand! ^ Wa f n0t bound the l aw a3 
n ,, J? P r ° 3e cute these applications. 

f , . ® other side, however, it is argued 

at although the /.section does not state 
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this explicitly, its intention is clear that an 
application must not only be hied but must 
be pursued, as is shown by the closing 
words of sub.s. 8 which are : the Court 
shall adjourn the case or postpone the 
appeal for such a period as will afford a 
reasonable time for the application to be 
made and an order to be obtained thereon. 

There is no doubt that the intention of 
the recently added provisions regarding the 
furnishing of security bonds is to prevent 
persons from obtaining adjournments in 
cases on the pretext of filing transfer appli- 
cations where there is no real intention of 
making such applications, and it is equally 
clear that this intention is frustrated if an 
adjournment is obtained by a person who 
actually hies an application in the High 
Court but fails to prosecute it. At the 
same time, in the present case it cannot be 
denied that the petitioner did carry out the 
letter of the terms of his bonds by filing 
applications in the High Court, and his 
excuse for failing to prosecute the applica- 
tions there is that he could not raise the 
fifty rupees which he was ordered to deposit 
before notice could be issued to the District 
Magistrate. This, it is argued, shows that 
he did at least obtain some sort of an order 
on his applications, and, if he was unable 
or unwilling to carry out this order, he at 
least did more than merely file applications 
and abandon them to their fate altogether. 

On the whole I am of the opinion that 
if the intention of the law was that bonds 
should be furnished with the undertaking 
that not only applications should be filed 
but also that final orders should be obtained 
thereon, this should be more clearly ex- 
pressed in the section itself and should also 
be clearly set out in the terms of the bonds 
themselves, and I thus consider that the 
orders of the lower Court ordering the for- 
feiture of the petitioner’s two bonds are in- 
correct. I accordingly forward the cases 
to the High Court wdth the recommenda- 
tion that the orders in question be set aside. 

Order. — I concur in the reasons given by 
the learned Sessions Judge for holding that 
there has been no forfeiture of the bonds 
in this case, and actually the Assistant to 
the Advocate-General who appears for the 
Crown is also of the same view. I accord- 
ingly accept the reference and the petition 
and set aside the order of the learned Dis- 
trict Magistrate. 

B.D./r.k. Reference accepted . 
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Dalip Singh J. 

Firm Attar Singh.Sant Singh — 

Defendant — Appellant, 
v. 

Municipal Committee , Amritsar — 

Plaintiff — Respondent. 

Second Appeal No. 1043 of 1937, Decid- 
ed on 11th January 1938, from decree of 
Addl. Dist. Judge, Amritsar, D/. 14th June 
1937. 

❖ Limitation Act (1908), Arts. 52 and 96- 
Supplier of electric current, owing to defective 
meter, issuing instructions to his employee to 
double the reading of meter before sending bill, 
to person supplied with electricity— Employee 
by mistake sending bill only for single reading — 
On discovery of mistake suit by supplier for- 
balance of bill not charged owing to mistake of 
employee— Case held governed not by Art. 96- 
but by Art. 52. 

A municipal committee supplied electric current 
to the defendant. The voltage of the current sup- 
plied was 440 volts but the meter was one that 
reported only 220 volts. In order therefore to get a 
correct reading of the current supplied the reading: 
indicated by the meter should have been doubled' 
and the committee issued instructions to their 
employees to double the reading of the meter by 
their Inspector before sending in the bill to the 
defendant. By some mistake or negligence on the 
part of the employees of the committee actual bills 
sent were only for the single reading without 
doubling the “reading”. When the mistake was 
discovered the committee sued for the balance of 
the bill not charged for or paid by the defendant: 

Held -that the mistake was not the mistake of 
the parties in contractual relation or any money 
paid or property handed over because of a mistake 
but was due to the mistake of the employees in 
not following the instructions of the committee, 
if such existed about doubling the reading of the 
meter. This sort of mistake was not covered by 
Art. 96 at all. The case was therefore covered by 
Art. 52 and Art. 96 had no application. 

[P 339 C 1, 2J. 

Dina Nath Bha9in — for Appellant. 

D. R. Sawhney — for Respondent. 

Judgment. — The facts of this case are- 
that the plaintiff, the Municipal Commit- 
tee, Amritsar, supplied electric current to 
the defendant. The voltage of the current 
supplied was 440 volts but the meter was 
one that reported only 220 volts. In order 
therefore to get a correct reading of the 
current supplied the reading indicated by 
the meter should have been doubled and 
according to the learned counsel for the res- 
pondent the plaintiff issued instructions to 
their employees to double the reading of the 
meter by their Inspector before sending in 
the bill to the defendant. By some mistake 
or negligence on the part of the employees 
of the plaintiff actual bills sent were only 
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for the single reading without doubling the 
reading. When the mistake was discovered 
the plaintiff committee sued for the balance 
of Rs. 1757-15-3 not charged for or paid by 
the defendant. The defendant took various 
pleas which do not now concern us, but the 
main plea was that the suit was barred by 
limitation beyond three years from the date 
that the suit was brought because the Arti- 
cle applicable was Art. 52 and Art. 96 
which the plaintiff sought to apply had no 
application to the facts of the case. The 
learned trial Court held that Art. 52 did 
apply and Art. 96, Lim. Act, did not apply 
and on that finding he decreed the plain- 
tiff’s suit for Rs. 310 only leaving the par- 
ties to bear their own costs. On appeal the 
learned District Judge held that Art. 96 
applied and not Art. 52 and therefore 
decreed the entire claim of the plaintiffs 
with costs throughout. 

The defendant has come in second appeal 
and the only question arising is whether 
Art. 52 or Art. 96 applied to the facts of this 
case. No ruling directly in point has been 
cited but the ruling coming nearest to the 
facts is A I R 1933 Sind 32 1 where it was 
held that Art. 52 applied and not Art. 96. 
The following other rulings were cited by 
the learned counsel for the appellant, 48 
Mad 925 3 and AIR 1927 Cal 117. 3 These 
rulings however were cited as showing that 
the learned District Judge has erred in 
relying on them. They do not appear to 
me to have any bearing on the present 
case. The learned counsel for the respon- 
dent cited 4 Pat 448, 4 14 M L J 443 5 and 
87 I C 1017° and Mitra’s Limitation and 
Prescription, pp. 1346 and 1347. The rul- 
ings do not throw any light on the question 
and the commentary also does not afford 
any great help. 


The scope of Art. 96 has never been ver 
|clearly defined but I am quite clear that i 


1 ,:i ?i a ^o«^ ir T Chand v * Nanumal Benarsids 
(1933)20 AIR Sind 32=142 I C 470=! 
SLR 81. 

2 '^M h i??°T^\ Sadasiva Mudali ar & Bro 
ft” A 1 R Mad 1255=91 I C 151=. 
Mad 925=49 M L J 22S. 

3l Coal Co - Lfc( 

C WN82 A 1 R Cal 117=101 1 0 

4 ' T A° f I ^ a paf7J^o 0 a in T Ud . dhl Mirza - (1925) 3 
p f, t 43 ! * 765 - 98 1 G 129=4 Pat 448= 

6. Madras Consolidated Suger & Spirit Factor! 

ML J 448 1 lam SissnWre Bfia ^» (1904) 3 

6. Oafoeah Prasad v. Jot Singh, (1925! 12 A T 
Oudh 719=87 I C 1017. 8 - ' 12 A 1 


cannot apply to a case like the present 
where the mistake was not the mistake of 
the parties in contractual relation or any 
money paid or property handed over 
because of a mistake but was due to the 
mistake of the employees in not following 1 
the instructions of the plaintiff, if such 1 
existed, about doubling the reading of the 
meter. This sort of mistake does not seem 
to me to be covered by Art. 96 at all. Were 
this so, it will be open for the plaintiff to 
sue for the price of goods sold on the 
ground that he had instructed his clerk to 
send a demand and by mistake the clerk 
had credited a sum received to the wrong 
payee and therefore he was entitled to sue 
for the price of goods sold the right person 
on discovery of the mistake. In A I R 
1933 Sind 32 1 however a similar pleading 
was not allowed to prevail. I would there- 
fore hold that the case is covered by 
Art. 52, that Art. 96 has no application 
and I would accept the appeal and restore 1 
the decree of the trial Court for Rs. 340' 
only. In the circumstances, the parties 
will hear their own costs throughout. 

D.S./r.k. Appeal accepted. 
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Young C. J. and Monroe J. 

Mt. Kushalia , wlo Anant Bam 
Convict — Appellant, 
v. 

E 7n per or. 

Criminal Appeal No. 706 of 1937, De- 
cided on 25th October 1937, from order of 
bess. Judge, Lahore, D/_ 31st May 1937. 

(a) Criminal Trial — Approver — Corrobora- 
tive statement of accused himself is most 
powerful form of corroboration, provided it 
definitely commits him to be present at murder. 

The statement of an accused himself is the 1 
most powerful form of corroboration of an approver 
that one can have, provided such statement defi- 
mtely commits the accused to be present at the 
time of the murder. [P 340 c 2] 

(b) Criminal Trial — Approver — Corrobora- 
non — Corroborative evidence need not be 
evidence connecting accused with every detail 
of enme — It is sufficient if it tends to connect 

Corroborative evidence tending to connect the 
accused with the crime described by an approver 
does not need to be evidence connecting the ac- 
53? m every detail with the particular crime. 

SSSSLy °. n *y ? quir . ed which tends to conn&ct 

toe accused with the crime. [p 341 q 

(=) Criminal Trial - Revi.ion - Interference 
against acquittal. 

1*®*. Court has no power to interfere iu 
revision against an acquittal. [P 341 C 2] 
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-B. R. Puri and Nazar Mohammad — 

for Appellant . 

jR&IH for Advocate-General — 

for the Grown . 

Young C. J. — Mt. Kushalia was charged 
along with her lover Hans Raj with the 
murder of Kushalia’s husband Anant Ram. 
The learned Sessions Judge of Lahore 
acquitted Hans Raj but convicted Kusha- 
lia and sentenced her to death. It is 
alleged that on the night of 7th December 
1936, Anant Ram was murdered by Hans 
Raj, one Khera, who has been admitted as 
an approver, and Kushalia. It appears 
that the relations between Kushalia and 
Anant Ram had been strained. On 5th 
December 1936, the husband had published 
a notice in a Lahore vernacular paper 
declaring that he would have nothing to do 
with his wife any more. He had received 
information about her relations with Hans 
Raj. There is also evidence that the woman 
was of an immoral nature. Anant Ram had 
also given Hans Raj cause of enmity by 
turning him out of a shop of which he was 
his tenant. The woman Mt. Kushalia got 
tier husband shortly before he disappeared, 
or, as the prosecution says, was murdered, to 
make a w T ill of his property in her favour. 
Shortly after that Anant Ram certainly 
disappeared from Lahore and has not been 
seen by anyone for nearly a year now. 

The nephew' of the deceased man report- 
ed his absence to the police and inquiries 
were made. Certain parts of a human body 
were discovered in a nallah in Lahore but 
we cannot say that these remains had any- 
thing to do with Anant Ram. They have 
not been identified and the prosecution 
does not maintain that those portions 
found in the nallah have been identified 
®.s the remains of Anant Ram. Suspicion 
however was clearly directed against Hans 
Raj and Kushalia. They were both arrested 
and Mt. Kushalia took a Magistrate to her 
house and pointed out a place in the floor. 
That place was dug up and pieces of human 
flesh and bones and hair were found in a 
pit which was there discovered. A bottle 
containing some kerosene oil was also dis- 
covered at the woman’s instance. In addi- 
tion to the evidence of the approver and 
certain evidence corroborating his evidence 
tending to connect Kushalia with the 
crime, there was the evidence of various 
persons as to her illicit intimacy with 
Hans Raj and her immoral character. The 
will is admitted by counsel who appears 
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for the defence and there can be no doubt 
that a motive has been established in this 
case as powerful a motive as ever exists in 
a murder case. The woman got rid of 
her husband in order that she might enjoy 
her lover and her husband’s property with 
him. 

The main evidence however is that of 
the approver and the question will arise 
whether his evidence is corroborated in a 
manner which tends to connect the accused 
with the crime. We have been carefully 
taken through the approver’s evidence by 
counsel appearing for the appellant and W 9 
think on the whole that it is a statement 
of the truth. The approver was a man 
who had relationship with Hans Raj and 
was indebted to him for advances of money. 
As things are in this Province, this was 
quite enough reason for him to assist in 
the murder of the husband of Hans Raj’s 
mistress. The approver describes how the 
woman persuaded Hans Raj to take part in 
the murder of her husband and how he, 
the approver, assisted in the murder. He 
says that they came into the house of the 
deceased when the woman said he was 
asleep or unconscious from having taken 
opium and that Hans Raj proceeded to 
strangle the deceased while the approver 
held his arms. After Anant Ram had died, 
a pit was dug in the floor and the body 
was there buried. The next day Kushalia 
and Hans Raj went to a village where the 
appellant’s husband had property and 
endeavoured to collect it. In this they 
failed. On their return to the house the 
body was emitting a foul odour and the pit 
was dug up and Hans Raj burnt the body 
in the pit, the woman being present at the 
time. The approver received six or seven 
rupees as a reward and Certain of the 
clothing of the deceased and then left. We 
are satisfied that the approver is detailing 
a story which is not invented but that he 
was certainly a participator in this crime. 

The only point remaining is whether 
there is sufficient corroboration of the 
approver’s statement tending to connect 
Kushalia with the crime. In the first place 
there is her own statement made before a 
Magistrate. This is the most powerful 
form of corroboration of an approver that 
one could have, provided that the state- 
ment, as in this case, defihitely commits 
the accused to have been present at the 
murder of the deceased. It is quite true 
that the woman in her statement seeks to 
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minimize her part in the murder of her 
husband. She however in her statement 
admits being present when Hans Raj and 
Khera murdered her husband. She also 
admits that she put sand in her husband’s 
mouth while he was being strangled. She 
admits that, on her return from the village 
to which she had gone on the day follow- 
ing the murder to collect her husband’s 
property, she took part in the burning of 
the corpse and eventually burnt the 
remains still smelling. She admits taking 
part in again digging up the remains, such 
as they were and throwing them into a 
nallah close to the house. 

It has been frequently pointed out by 
this Court that corroborative evidence tend- 
ing to connect the accused with the crime 
described by an approver does not need to 
be evidence connecting the accused in 
every detail with the particular crime. 
Evidence is only required which tends to 
connect the accused with the crime. In 
this case such evidence is ample. It can- 
not be. disputed for a minute that the 
woman’s statement certainly connects her 
with the crime described by the approver. 
In addition to her own statement, there is 
also the fact that she endeavoured shortly 
after the murder to collect her husband’s 
property and that she pointed out the 
place in her own house from which the 
human remains were discovered. There is 
also evidence that when arrested by the 
police, she produced a document purport- 
ing to come from her husband in Cawnpore 
and giving reasons for his absence. The 
learned Judge finds that this document is 
a false one and we agree with him; and it 
is quite clear from her own statement that 
she at any rate knew that her husband was 
dead and so it is perfectly obvious that the 
document she produced could not possibly 
have come from her husband. The fact 
that the woman gave a false reason for her 
husband’s absence is another strong piece 
of circumstantial evidence against her. 

There is therefore in this case as 
against this woman the evidence of the 
approver, the evidence of her own state- 
ment, the evidence that she gave a false 
reason for her husband’s absence and pro- 
duced a letter fabricated for this purpose 
and that shortly after the murder she 
endeavoured to collect her husband’s pro- 
perty. It must also not be forgotten that 
she persuaded her husband shortly before 
his death to make a will in her favour. 


While it is true that the body of Anant 
Ram has not been found or identified, there 
can be no doubt from the medical evidence 
that the remains of a human being were 
burnt and buried in the house in which 
Kushalia lived. We have her own state- 
ment that those remains belonged to her 
husband Anant Ram. We have therefore 
no doubt that Anant Ram — although his 
body has not ‘been recovered — was mur- 
dered on the night of 7th December 1936. 

We therefore are satisfied that Kusha- 
lia has been properly convicted in this 
case. With regard to sentence, we see no 
reason to interfere. The woman is not a 
young woman and according to the evi. 
dence has taken a leading and decisive part 
in the murder of her husband. We there- 
fore confirm the sentence of death. In 
this case there is also an application filed' 
in revision against the acquittal of Hans' 
Raj. We have no power to interfere in 
this matter in revision and t lie application 1 
is dismissed. 

R.M./r.K. , Order accordingly . 
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Addison and Din Mohammad JJ. 

Rao Girdhari Lal — Defendant — 

Appellant. 

v. 

Societe Beige de Banque S. A . — 

Plaint iff — Respondent. 

First Appeal No. 89 of 1937, Decided on 
1st November 1937, from decree of Sub- 
Judge, First Class, Delhi, D/. 22nd Decem- 
ber 1936. 

(a) Company Chairman receiving money 
on behalf of company — Money actually spent 
on matters connected with company — Chair- 
man is not personally liable for money so 
received. 


. — ..... ..... ouuja aic icueiveu Dy me chair- 
man on behalf of a company and in the capaoity 
of the chairman of the company and the sums are 
actually expended on matters connected with the 
company, the chairman cannot be made personally 
liable for the sums so received. [P 344 q 

(b) Contract — Counter offer amounts to re- 
jection of offer. b 

Where an offer containing certain conditions 

Jjf* made 0 . a P arfc y and that party by add- 
ng to the conditions makes a counter offer, the 
counter offer amounts to rejection of the offer made 
to him : AIR 1926 Lah 645 and 52 R R 144, 

ReL 0n - [P 344 C I] 

J. N. Aggarwal and Shamsher Bahadur 
— for Appellant. 

Amin Chand Mehta and Manohar Lal 
Sachdeva for Respondent. 
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Din Mohammad J. — The suit out of 
•which this appeal has arisen was instituted 
by Societe Beige de Banque S. A. of 61, 
Avenue, Louise, Bruxelles, Belgium, (here- 
inafter called the Society) through its con- 
stituted attorney Robert Palante against 
Rao Girdhari Lai Chaudhary of New 
Delhi. It was for recovery of Rupees 

23.465- 6-9. The Society alleged that a 
company incorporated under the Com- 
panies Act in the name of Delhi Sugar 
Mills Limited (hereinafter called the Com- 
pany) approached it for a loan of Rupees 
25,000 in the month of December 1933 but 
as the financial position of the Company 
was not sound, the Society was unwilling 
to accede to its request. On this, the 
defendant who was chairman of the Com- 
pany offered to transfer by way of security 
250 fully paid shares standing in his name 
in the registers of the Company. This 
offer however was subject to certain con- 
ditions, some of which were set forth in 
the plaint. On the same day, the Society 
paid Rs. 4000 to the Company at the 
request of the defendant. In January 1934, 
the Society called upon the defendant to 
execute the deed of transfer referred to 
above, but the defendant evaded it on 
some pretext or another. On 11th Febru. 
ary 1934, the Society further spent 
Rs. 17,908-4-9 in connexion with the 
securing of the lease of a site for the Com- 
pany’s factory and again on 20th February 
1934, a further sum of R 3 . 2618-12-0 was 
spent in the interests of the Company. 
These sums were also expended at the 
request of the defendant as also a sum of 
Rs. 187-8-0 which was spent on purchas- 
ing the requisite stamp for the deed of 
transfer mentioned above. The Society 
later learnt that on the day when the 
defendant offered the security referred to 
above, he did not hold 250 fully paid 
shares of the Company and as the defen- 
dant had made default and the mortgage 
deed mentioned above had not been execut- 
ed, the Society obtained a refund of 
Rs. 2454-12.0 on the stamps purchased for 
the purpose. After giving credit for the 
sum thus obtained, the Society claimed 
Rs. 22,259-12-9 as principal and Rupees 
1205-12.0 as interest, aggregating Rupees 

23.465- 6-9 in all. 

The defendant while admitting that he 
was chairman of the Company denied the 
allegations as set forth in the plaint and 
offered his own version of what had 
happened. He stated that the Society was 


itself anxious to secure a mortgage from 
the Company and that as a result of cer- 
tain negotiations that took place between 
the attorney of the Society and himself, 
the letter of 27th December came into 
existence incorporating certain conditions 
on which a loan of Rs. 25,000 was to be 
advanced by the Society but as the pro- 
posals made therein were subject to the 
consent of Messrs. J. J. Gillains, which 
consent was never obtained, the negotia- 
tions did not culminate 'in the shape of a 
completed contract. The defendant further 
repudiated all responsibility for not trans- 
ferring the shares as arranged and threw 
the whole blame on Palante, who was then 
a representative of Messrs. J. J. Gillains 
and who was said to have scored out his 
signatures on the share script. It was 
further denied that the sums expended by 
the Company were expended at the defen. 
dant’s request. In addition, it was pleaded 
that although the defendant was not bound 
in law to transfer his shares on account of 
the non-fulfilment of the conditions on 
which the transfer was to be carried out, 
and although the transfer had been made 
impossible by the conduct of Palante, he 
was willing to abide by his undertaking if 
and when all the conditions were satisfied 
and he was placed in a position to carry out 
his proposals. As regards the plea that the 
defendant did not own fully paid shares, it 
was observed that he had acquired five 
hundred fully paid shares within a short 
time of the drafting of the letter referred 
to above. Put in a nutshell, the position 
taken up by the defendant was that as the 
Society had advanced money to the Com- 
pany before his offer was duly accepted 
and that as his offer never assumed the 
dignity of contract in the eye of the law, 
no cause of action arose as against him. 

The Society put in a replication travers- 
ing all the pleas of the defendant and 
reiterating its original position as adum- 
brated in t|ie plaint. On the pleadings of 
the parties, the Subordinate Judge struck 
the following issues : 

1. Was there a concluded agreement between 
the parties in terms of the defendant’s offer con- 
tained in his letter dated 27th December 1933 ? 

2. Is the defendant estopped by reason of his 
receipt dated 11th February 1934, from pleading 
that there was no concluded contract ? 3. Did 
defendant request the plaintiff Company to advance 
to the Delhi Sugar Mills the following sums, 
namely : (a) Rs. 4000 on 27th December 1933, 

(b) Rs. 17.90S-4-9 on 11th February 1934, (c) 

Rs. 2618-12-0 on 20th February 1934, (d) Rupeas 
1S7-S-0? 4. Did the plaintiff Company request the 
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defendant to transfer 250 shares to them ? 5. Did 
Mr. Palante, a Director of the Delhi Sugar Mills, 
as representative of J. J. Gillains, prevent the 
transfer by the defendant of 250 shares ? G. How 
<many shares did the defendant hold in the Delhi 
Sugar Mills on 27th December 1933 ? 7. Has 
defendant received the sum of Rs. 21,440-12-9 from 
•the Delhi Sugar Mills for payment to the plaintiff 
Company ? 8. If so, whether defendant is not 
iliablo to pay the amount to the plaintiff ? 9. To 
what relief is the plaintiS entitled ? 

The Society examined Delait, its own 
attorney, who besides other things stated 
that the Society had confirmed all arrange- 
ments mentioned in the letter of 27th 
December. In addition, Ram Kishen Das 
Khanna, a clerk of the National Bank of 
India Ltd., produced the two cheques of 
Rs. 4000 and Rs. 17,908-4.9 respectively 
which had been drawn on the Bank by 
Palante on behalf of the Society and Vaid 
Nath Ayer, Official Liquidator of the Com- 
pany, placed on the record a cash book 
incorporating the defendant's account with 
the company which showed a credit of 
•these two sums in the defendant s account 
on 28th December 1933 and 11th February 
1934, respectively. No other evidence was 
led in the case. 

The Subordinate Judge came to the con- 
clusion that the acceptance of the defen- 
dant’s offer by the Society not being 
absolute and unqualified inasmuch as its 
letter accepting the defendant s proposals 
added a new condition which was never 
accepted by the defendant, there was no 
completed contract between the parties. He 
■further found that the letter dated 11th 
February 1934 did not constitute estoppel 
and that the moneys advanced by the 
Society were not advanced at the defen- 
dant’s request. He however held that the 
Society had made several requests to the 
defendant for transferring his shares in its 
favour, that Palante was not responsible 
for the non-performance of this part of the 
/proposals and that the defendant did not 
•hold 250 fully paid shares on 27th Decem- 
•ber 1933. On issue 7 he decided that the 
-company s accounts had not been legally 
proved but on the general issue as framed 
as No. 9 he held that the defendant was 
•bound in equity to reimburse the Society 
the sums he had actually received and 
accordingly passed a decree for Rs. 22,542. 
1^-9 and proportionate costs against the 
defendant. From this decision the present 
appeal has been preferred. 

It may be remarked at the outset that 
(f>he appeal has been argued on the judg. 


ment as it stands. In other words, neither 
party has challenged those findings of the 
Court below which were against it; on the 
other hand, both parties have assumed the 
correctness of those findings while present, 
ing their case to us. On behalf of the appel- 
lant it has been contended that having 
arrived at the conclusion that there was no 
completed contract between the parties, 
that the money was not advanced to the 
company at the defendant’s request and 
that the defendant had not received the 
sum of Rs. 21,440-12-9 from the com- 
pany, the Subordinate Judge could not 
make a decree against the defendant ‘inde- 
pendent of contract’ and merely on the 
ground of ‘equity’ as stated by him. Coun- 
sel for the respondent on the other hand 
has tried to support the decree of the 
trial Court mainly on the ground that for 
the sums advanced by the Society, the 
defendant had given receipts over his own 
signatures and having done so, he could not 
escape liability for the amounts thu 3 
received. 

The question that falls for determina- 
tion therefore is very simple. Could the 
defendant be called upon to repay the 
Society the amounts he received from the 
Society on behalf of the company in his 
capacity as chairman of the company, 
especially when it is admitted by the 
society itself that those amounts were 
advanced to the company or actually ex- 
pended on matters connected with the com. 
pany? To us it appears that to this 
question the answer cannot but be in the 
negative. In the letter Ex. P.6 which the 
defendant addressed to the attorney of the 
Society asking for an advance of Rs. 4000 
to the company, no reference was made to 
the contract of guarantee now relied upon 
by the society nor had that contract been 
confirmed till then by the Society. Similarly 
in the receipt, Ex. P.7, all that was stated 
by the defendant was that the amount of 
Rs. 17,440-12.9 only was to be paid to the 
Delhi Cloth and General Mills Co. Ltd., in 
terms of the deed of transfer, dated 11th 
February 1934. No attempt has been 
made on the record to explain what the 
significance of these words is, what deed 
of transfer is referred to here and why this 
money was to be paid to the Delhi Cloth 
and General Mills Co. Ltd. All that t&s 
been said in this connection in para. 7 of 
the plaint is that various sums of money 
aggregating Rs. 17,908-4-9 were expended 
on securing of the lease of the factory 
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site’. It is obvious that the defendant 
had^ not pledged his own security in 
receiving either of those sums. The defen. 
dant was admittedly chairman of the com. 
pany and all sums paid to the company 
were to be received by him as such. No 
significance attaches therefore to these 
receipts and the defendant cannot be held 

personally liable for the amounts thus 
'received. 

. Moreover, t he Society by inserting condi- 
tion No. 8 in reply to the offer of the 
defendant which contained only 7 condi. 
tions had definitely made a counter-offer 
which amounted to a rejection of the defen. 
dants offer: see A I R 1926 Lah 645 1 and 
•52 R R 144." Unless therefore it was 
proved that that condition was accepted by 
the defendant or that the events envisaged 
in that paragraph had materialized before 
payments were made, it cannot be said 
that the moneys advanced by the Society 
were being advanced on the basis of the 
contract of guarantee into which the defen. 
dant had entered with the Society. For 
the sums advanced to the company, the 
Society would in all justification have 
obtained a decree against the company but 
not having impleaded the company as a 
defendant in this action, their suit brought 
against the present defendant alone must 
fail, as he could bo made liable only on the 
alleged contract of guarantee and that 
contract the Society has hopelessly failed 
to establish. On these grounds we allow 
the appeal, set aside the decree of the 
Court below and dismiss the plaintiff’s suit 
with costs throughout. 

d.s./r.k. Appeal allowed. 
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cannot be reduced if the widow happens to mate 
her own hving by personal exertions, because her 
income by personal exertions cannot be taken 
as her means’ : A I R 1034 Pat 99, Rel. on. 

[P 344 0 2; P 345 Oil- 
Al. L. Puri for Appellant. 

Bishen Nath for Respondent. 


1. Nihal Chand v. Amar Nath, (1926) 13 A I R 
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Addison and Din Mohammad JJ. 

Jai Ram — Plaintiff — Appellant. 

v. 

Mt. Shiv Devi — Defendant — 

Respondent. 

Second Appeal No. 635 of 1937, Deci- 
ded on 14 December 1937, from decree of 
Dist. Judge, Attock at Campbellpur, D/. 
2nd February 1937. 

Maintenance— Decree for — Widow start- 
ing earning after decree— Decree cannot be 
reduced. 

After a decree has been passed in favour of 
■ widow for maintenance, the amount so decreed 


Din Mohammad J. The sole question 
involved in this appeal is whether after a' 
decree ha3 been passed in favour of a 
widow for maintenance, the amount so 
decreed can be reduced if the widow hap. 
pens to make her own living by personal, 
exertions. Counsel for the appellant has! 
referred us to certain authorities which lay 
down that the amount of maintenance- 
may even after the passing of the decree 
be increased or decreased whenever there 
is such change of circumstances as would 
justify a change in the rate. For instance, 
if the income of the estate has materially 
increased it may be enhanced and if the 
income of the estato has diminished it may 
be reduced. But these authorities are nob 
applicable to the present case. Nor are 
those authorities in point which lay down 
that in calculating the amount of mainten. 
ance the widow’s stridhan should be taken 
into account, unless it is of an unproductive 
character such as clothes and jewels, inas. 
much as no such property is involved 
in the present case. Here the main reason 
for the fathar.in. law’s suit for the reduc- 
tion of maintenance is that the widow is 
employed as a mistress in a Municipal 
(jirls School and that she is earning more 
than Rs. 50 a month. In our view, this 
cannot be treated as permanent income of 
the widow so as to justify any interference 
with the previous decree obtained by her. 

In fact, counsel for the respondent ha 3 
produced a certified copy of the proceedings 
of the Municipal Committee showing that 
the widow was only recently served with 
a notice to relinquish her appointment in 
view of the financial stringency of the 
Municipal Committee and that faced with 
this situation she had consented to work on * 
a reduced salary. It cannot be denied that 
this income is liable to be stopped at any 
time when her employers choose to do so 
and it is obvious that she cannot be forced 
to work lor her own living if she does not' 
wish to do so. Such income therefore- 
cannot and should not be taken intoj 
account. In 12 Pat 869 1 at p. 875, thel 

1. Saraswati Kuer v. Sheoratan Kuer, (1934) 21 
A I R Pat 99=149 I G 738=12 Pat 869=15 
P L T 372. 
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learned Judge who delivered the judgment 
has observed : 

There is no doubt that under the general Hindu 
law a widow claiming maintenance claims it 
on the basis of her position in life and the 
position of the estate, having regard also to 
her means. But, in my judgment, a voluntary 
payment of a sum of Rs. 250 (by her brother) 
quite clearly cannot be taken into consideration in 
fixing the amount which she is entitled to from 
her husband’s estate. A sum which is paid 
voluntarily cannot strictly be described as her 
‘means’, by which term I apprehend is meant 
the sum to which she is either legally entitled or 
can lay claim to or the income of her stridhan 
estate. 

We entirely agree with the interpreta- 
tion put on the word 'means’ in this 
judgment and conclude on that basis that 
the widow’s present earnings cannot be 
^utilized for reducing the maintenance 
allowed to her. Before concluding we may 
remark that the father-in-law had in a way 
misappropriated Bs. 1200, which was the 
separate property of the widow’s husband, 
and the maintenance was fixed for the 
widow mainly on account of her having 
been deprived of this sum. The father-in- 
law has all along been in possession of 
this amount and has been using it for his 
own purposes and now that he is said 
to have lost it, he cannot be allowed to 
urge that the maintenance should be 
reduced as the estate has diminished in 
value. Counsel for the widow was prepar- 
ed to forego her claim for maintenance for 
ever if the father-in-law was prepared to 
disgorge the sum so misappropriated by 
him, but counsel for the father-in-law 
refused to accept this proposal. Taking all 
the circumstances of the case into consi- 
deration, we uphold the decision of the 
District Judge and dismiss this appeal 
with costs. 

B.d./r.k, Appeal dismissed. 
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Addison J. 

Chanan Singh and others 
Accused Petitioners. 

v. 

Emperor. 

Griming Revn. No. 1011 of 1937, 
Decided on 12th November 1937, reported 

1937 S9 Judg6 ’ Gurdas P“r, D /. 10th July 

Criminal P. C. (1898), S ,. 107 and 145 - 
Complaint under S*. 107/145 — Magistrate 

0ri8inal order 8 undir 

145 (l)and to affix its copy at the spot under 


S. 145. (3) — All proceedings are vitiated — Final 
order is liable to be set aside. 

Omission by a Magistrate in a complaint under 
Ss. 107/145, to draw up the necessary original 
order under S. 145 (1) and to affix its copy at the 
spot under S. 145 (3) vitiates all the proceedings 
and the final order passed therein is liable to be 
set aside : A I It 1913 Lah 232 ; A 1 H 1916 Lak 
378 ; A I It 1923 Lah 368 ; A I It 1930 Lah 893 
and AIR 1921 Lah 91, Rel. on. [P 34G C 2} 

B. P. Khosla for Petitioners. 

Bashir Ahmad for Dr. Mohammad Alam 
for llespondeyit (Complainant) . 

Facts. The respondents to this petition, 
Ibrahim and another, brought a complaint 
in the Court of Malak Ata Mohammad, 
Magistrate, First Class, Gurdaspur, under 
Ss. 107/145, Criminal P. C., against the 
eight petitioners who are Sikhs. The 
parties both reside in village Kotli Surat, 
mali. According to the complaint the 
petitioners were in imminent danger of 
being victims of a breach of the peace at 
the hands of the other party who were pre- 
venting them from using khasra No. 2283 
as a burial ground although it had always 
been used as such by them. The Magistrate 
took some preliminary evidence and then 
without recording any separate formal order 
under S. 145 (1), Criminal P. C., issued a 
notice to the opposite party mentioning that 
he had been moved under Ss. 107/145, Crimi- 
nal P. C. and directing them to appear and 
show cause why they should not be called 
to execute bonds. It appears that no copy 
of any order was placed near field No. 2283. 
Foui of these eight persons did appear and 
filed a written statement while it was 
leported the other four had refused service. 
The written statement is headed "written 
statement under S. 107, Criminal P. C.” 

S. 145, Criminal P. C. is not mentioned. In 
the contents of the written statement they 
set out that they were in ’danger from the 
original petitioners and a reference is made 
to the field of which they say they always 
had possession. The Magistrate framed two 
issues : (1) Have the petitioners held pos. 
session of the disputed place within two 
months before filing the present petition ? 
Onus on the petitioners. (2) Is there any 
danger of the breach of the peace ? Onus 
on both sides. Evidence was led and the 
Magistrate recorded an order that the 
field was a graveyard and must remain in 
undisturbed possession of the petitioners 
before him, the other party being referred 
to the Civil Court for remedy. No order 

was passed directing the parties to execute 
bonds. 
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Pran Nath v. Emperor 


A. I. B. 


The proceedings are forwarded for revi- 
sion on the following grounds : — Counsel has 
appeared for the original respondents and 
argued that the learned Magistrate had no 
jurisdiction in this case because he failed to 
record an order in writing under S. 145 
(l), Criminal P. C., stating the ground 
on which he was satisfied the danger of 
breach of the peace existed concerning field 
No. 2283, and the learned Public Prose- 
cutor has drawn my attention to a further 
irregularity in that the provision of 
S. 145 (3), Criminal P. C., about placing at 
least one copy in a conspicuous place near 
the subject of dispute has not been com- 
plied with. Various rulings were cited. 
According to 169 PLR 1915, 1 22 P E 
1916, 3 AIK 1925 Lah 368 3 and A I E 
1930 Lah SOS, 1 the view of the Lahore 
High Court appears to involve the conclu- 
sion that the Magistrate’s final order in 
this case must be set aside as without 
jurisdiction from the start. In A I E 1924 
Lah 91, 6 the same initial error was held to 
vitiate proceedings unless a subsequent 
order substantially remedied it, as had 
apparently occurred inl5PWE1914 Cr 6 
cited by the counsel for the respondents 
before me. The only possible order on 
the record of this case which might be 
supposed to remedy the defect would be 
the frame of issue* struck by the learned 
Magistrate coupled with the mention of 
S. 145, Criminal P. C., along with S. 107, 
Criminal P. C., in the notice issued and the 
fact that in the written statement the four 
respondents who contested in the lower 
Court did refer to possession of the field 
which is the cause of trouble. Evidence 
was in fact led in extenso by both parties 
about the field. 

The learned counsel for the present res- 
pondents also quoted A I E 1932 All 446, 7 

2. Mt. Budhan v. Ram Rakha Mai, (1915) 2 
AIR Lah 232=30 I C 452=16 Cr L J 628= 
169 P L R 1915. 

2. Tara Chand v. Bihari Lai, (1916) 3 A I R Lah 

378=36 I C 868=18 Cr L J 36=22 P R 1916. 

3. Sher Khan v. Fazal Illahi, (1925) 12 A I R 

Lah 368=88 I C 601=26 Cr L J 1177=26 
PLR 187. 

4. Emperor v. Sis Ram, (1930) 17 A I R Lah 895 

=1930 Cr C 991=128 I C 313=32 Cr L J 139. 

5. Hakam v. Ralia Ram, (1924) HAIR Lah 91 

=74 I C 79=24 Cr L J 761=4 Lah 66. 

5. Mohammad Sharif v. Dhanpat Rai, (1914) 1 
AIR Lah 295=23 I 0 487=68 PLR 1914 
=16 P W R 1914 Cr=15 Cr L J 279. 

7. Madan Mohan Lai v. Mt. Sheoraj Kunwar, 
(1982) 19 A I R All 446=1932 Cr C 558=141 
I 0 131=84 Cr L J 156=1932 A L J 503. 


A I E 1933 All 264 8 (a judgment by a Full 
Bench, one member of which was the pre- 
sent Hon’ble Chief Justice of the Lahore 
High Court) and the remarks in the com. 
mentary of Mr. Chitaley’s Criminal Pro- 
cedure Code, Vol. 1, p. 676. He argues 
that since both parties in this case led 
evidence about the field, it must be held 
that in spite of the lack of the initial order 
of the Magistrate there would be no case 
for setting aside the order on revision. I 
would especially point out that as in this 
case the respondents in the lower Court 
were unsuccessful, it is arguable that other 
persons on their side might also have 
appeared to contest the original petitioners’ 
claim but for the omission of the Magis- 
trate to affix the necessary notice which, 
I take it, is meant as general notice to the 
public at the spot. I accordingly forward 
the records of this case to the Hon’ble 
Judges of the High Court with a recom- 
mendation that if it be held that in this 
case the Magistrate’s omission to draw up 
the necessary original order under S. 145 
(l), -Criminal P. C., and affix its copy at 
the spot under S. 145 (3), Criminal P. 0., 
vitiates all the proceedings, the final order 
passed may be set aside. 

Order. — For reasons given in the refer- 
ring order, I accept the petition, set aside 
the orders of the Magistrate, First Class, 
and direct that the matter be proceeded with 
ab initio according to law by another 
Magistrate, First Class, to be nominated by 
the District Magistrate. 

r.m/r.K. Petition accepted. 

- - - - — — — - - - * 

8. Kapoor ChaDd v. Suraj Prasad, (1933) 20 A I R 
All 264=1933 Cr C 434=142 10 537=34 
Cr L J 414=55 All 301 (F B). 
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Blacker J. 

Pran Nath , Pleader , Rupar 
Accused — Petitioner. 

v. 

Emperor. 

Criminal Misc. No. 234 of 1937, Decided 
on 6th December 1937, for transfer of case 
from Dist. Magistrate, Ambala. 

Criminal Trial — Transfer of case — Magistrate 
trying case shown to have had private inter- 
view with one of the parties and heard his 
version of case — That is sufficient ground for 
transfer of case to another Magistrate. 

Where it is clear that the Magistrate trying a 

case has had an interview with one of the jparUe* 
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to the litigation privately and out of Court and 
itas heard from that party his version of the facts, 
this fact is sufficient to disqualify the Magistrate 
from subsequently trying the case in his magis- 
terial capacity, even though there may be no 
reasons for ascribing any prejudice or undue 
interest in the case to him. [P 347 C 1, 2] 

Sham Lai — for Petitioner. 

Hem Raj Mahajan for Advocate-General 

— for the Crown. 

Order. — The petitioner Mr. Pran Nath, 
pleader, Rupar, applies for the transfer of 
certain criminal litigation, in which he is a 
party, from the Court of the learned Dis- 
trict Magistrate, Ambala. There are three 
main allegations in his petition : One is 
that the learned District Magistrate has 
dealt executively with the case by calling 
for a report of the facts from the Sub- 
divisional Officer. The second is that 
according to the affidavit of a gentleman of 
the name of Mr. Ganga Ram Sharma, the 
learned District Magistrate told Mr. Sharma 
that the opposite party in this litigation, 
Mr. N. Sen, a member of the Indian Civil 
Service, and an Assistant Commissioner in 
the District had told him that the peti- 
tioner had openly and badly abused him. 
According to Mr. Sharma, the learned 
District Magistrate was greatly impressed 
by Mr. Sen’s version. The third ground is 
that in the cros3-case against Mr. Sen, the 
learned District Magistrate has already 
passed an order adverse to the petitioner. 

There is no substance in the third ground 
as obviously the learned District Magistrate 
has to decide these matters one way or the 
other and no prejudice can be inferred 
from this fact itself. With regard to the 
first ground, the learned District Magistrate 
has given an adequate explanation. I think 
that until # this explanation was on the 
record, the petitioner had a reasonable 
apprehension on this ground, but now that 
the learned District Magistrate’s report is 
before him, he should not have any such 
further apprehension. The second ground 
however appears to me to be more serious. 
There are no reasons for ascribing any 
prejudice or undue interest in this case to 
the learned District 'Magistrate ; but the 
mere fact that he is unable to deny that he 
has had an interview with the opposite 
party in this litigation privately and out of 
Court and has heard from that party his 
version of the facts, is sufficient to dis- 
qualify him from subsequently trying the 
kiase m his magisterial capacity. I there- 
fore accept this petition and direct that 


the case be transferred to the Court of the 
learned District Magistrate at Ludhiana, 
which is conveniently situated in relation 1 
to Rupar where the incidents are alleged 
to have taken place. 

R.M./r.K. Petition accepted. 
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Tek Chand J. 


Jawahir Singh — Plaintiff — 

Petitioner. 



Qhnlam Nassau and another — 

Defendants — Respondents. 

Civil Revn. No. G14 of 1937, Decided on 
30th November 1937, from Senior Sub. 
Judge. Rawalpindi, D/- 29th April 1937. 

Limitation Act (1908), S. 20 — Debtor paying 
sum of money towards payment of amount due 
in bond and making endorsement to that effect 
on his handwriting on back— Payment not made 
towards interest as such nor appropriated by 
creditor towards interest — Such payment is 
sufficient to give fresh start for limitation. 

Where a debtor pays a sum of money towards pay- 
ment of the amount due from him on a bond and 
makes an endorsement to that effect in his own hand • 
writing on the back of the bond and the payment u 
not made towards interest as such nor is it appro- 
priated by the creditor towards interest, such pay- 
ment gives the creditor a fresh period of three 
years from the date of payment within which to 
sue for the debt. Under the latter part of S. 20, it u 
not necessary that the writing should specifv that 
the amount was paid in part payment of the prin- 
cipal as such : AIR 193? Smd 95 ; A I R 1933 
Lah 311 and AIR 1935 Mad 101, Foil. ; A I R 
1935 All 946 and AIR 1915 Lah 275, Disting. 

[P 348 C 2] 

Nihal Singh for Petitioner. 

Gulzari Lai Sehgal — for Respondents. 

Order. The plaintiff brought a suit for 
recovery of Rs. 270 on the basis of a bond 
dated 4th August 1930, which had been 
executed by defendant 1 in favour of de. 
fendant 2 and which the latter has subse. 
quently assigned to the plaintiff. The suit 
was instituted on 1st August 1936, and in 
order to bring it within limitation, it was 
stated in the plaint that on 3rd August 
1933 the defendant had paid Rs. 3 and 
had made an endorsement to that effect in 
his own hand on the back of the bond and 
had got it attested by a witness. Defen. 
dant 1 admitted the execution of the bond, 
but urged that it was without consideration. 
He denied that the endorsement was in 
his hand and further pleaded that the suit 
was barred by limitation. He also averred 
that the plaintiff was a money-lender and 
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as he had not complied with the provisions 
of the Regulation of Accounts Act, he was 
not entitled to interest and costs. The 
trial Judge found for the plaintiff on all 
these points and decreed the suit against 
defendant 1. On appeal before the Senior 
Subordinate Judge, the only point argued 
cn behalf of defendant 1 was that of limi- 
tation. The learned Judge agreed with 
the trial Court that the writing on the 
back of the promissory note evidencing the 
payment of Rs. 3 on 3rd August 1933, was 
in the handwriting of defendant 1, but he 
held that this was not sufficient to save 
limitation under S. 20, Lim. Act. On this 
finding he accepted the appeal of defen- 
dant 1 and dismissed the plaintiff’s suit. 

In support of his conclusion the learned 
Judge relied upon a Full Bench ruling of 
the Allahabad High Court reported in 
AIR 1935 All 946=58 All 261 1 and a 
decision of the Punjab Chief Court in A I R 
1915 Lah 275. 2 It is clear that neither of 
these rulings has any application to this 
case. In the Allahabad case, it was held 
by majority, that where money is paid by 
a debtor -without specifying whether the 
payment is towards interest or towards 
principal, leaving it to the option of the 
creditor to appropriate it as he likes, and 
the creditor appropriates it wholly towards 
interest, there is neither a payment of 
interest as such, nor a part payment of 
principal within the meaning of S. 20, Lim. 
Act, and therefore time is not extended. 
In that case the creditor had, soon after 
the payment, actually appropriated in his 
books the amount as having been paid 
towards interest. He could not therefore 
be allowed to urge subsequently that the 
payment had been made in part payment 
of the principal so as to save limitation. 
In the case before us, no appropriation 
towards interest had been made by the 
plaintiff. The ruling is therefore inappli- 
cable. The facts of the Lahore case 2 , and 
the point decided in it, were also different. 
There, the debtors owed the plaintiff a 
certain sum of money on a mortgage and 
they also had other dealings with him. In 
his books the plaintiff had a general account 
of the defendants, in which items due on 
the mortgage and also those relating to the 
other transactions were entered. It appears 

1. Udeypal Singh v. Lakshmi Chand, (1935) 22 

A I R All 946=159 I C 387=1935 ALJ 1029 

=68 All 261 (P B). 

2. Muin-ud-din v. Mahomed Ahmad, (1915) 2 

AIR Lah 275=31 I C 782=68 P L R 1916. 


that the defendants had made certain 
payments in reduction of the general 
balance of account against them, but with, 
out intimating that any of such payments 
was to be appropriated in satisfaction of 
the interest due on the mortgage debt. It 
was held that such payments could not be 
treated as having been made in payment of 
interest as such so as to save the bar of limi. 
tation for recovery of the mortgage debt. 
This decision (if I may say so with respect) 
was correctly decided according to the law 
then in force. The payment not having been 
made towards interest as such it did not 
fall within the first part of S. 20. The 
second part of the section as it stood before 
its amendment in 1927, was also inappli- 
cable, as the fact of the payment did not 
appear in the handwriting of the person 
making the same, and therefore it could not 
be treated as part payment of the principal, 
such as could have saved limitation. This 
case also is therefore of no assistance for 
the decision of the question befors us. 

In the present case, the acknowledgment, 
of the payment of Rs. 3 has been proved! 
to be in the handwriting of the defendant. 
It was not made towards interest as such, 
nor was it appropriated by the plaintiff 
towards interest. The payment was obvi- 
ously made towards the principal, and 
under the latter part of S. 20, it is not 
necessary that the writing should specify 
that the amount was paid in part payment 
of the principal as such : see A I R 1937 
Sind 95; 3 cf. 14 Lah 580 4 and 58 Mad 418 6 
at p. 526. Therefore, the plaintiff had a 
fresh period of three years from 3rd August 
1933 within which to sue. I hold accord- 
ingly that the suit was instituted within 
limitation. All other points had been 
decided against the defendant .in the trial 
Court ; they were not raised before the 
Appellate Court, nor were they referred 
before me by counsel for the respondent. 

I accept the petition for revision, set aside 
the judgment of the Senior Subordinate 
Judge and restore that of the Court of first 
instance with costs throughout. 

R.M./r.K. Petition allowed . 


3. Hari Ram Dowlafc Ram v. Ram Singh Gopal 

Singh, (1937) 24 A I R Sind 95=168 I C S20 
=31 S L R 68. 

4. Jagtu Mal-Sada Sukh Rai v. Charanji Lal- 

Fakir Chand, (1933) 20 A I R Lah 341 = 141 
I C 611=14 Lah 560=34 P L R 514. 

5. Lakshmi Naidu v. Gunnamma, (1935) 22 

AIR Mad 101=154 I C 1053=58 Mad 418 
=68 JILJ 470. ' 
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Ram Lal v. Chanan Dass (Monroe J.) 
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Monroe J. 

Earn Lal — Appellant. 

v. 

Chanan Dass and another — 

Respondents. 

First Appeal No. 160 of 1937, Decided 
cn 7th December 1937, from order of 
Dist. Judge, Shahpur at * Sargodha, D/- 
29th June 1937. 

$ (a) Succession Act (1925), S. 228 — S. 228 
dispenses with production of original will — 
But Court should consider validity of will if it 
is questioned. 

The real object of S. 228 is to dispense with the 
production of the original will owing to its having 
been deposited in some other Court. The section 
is merely an enabling section and if the Court 
considers that there is a question to be decided 
relating to the validity of the will, such as the 
power of the testator to make a will, etc., the 
Court is bound to try that question before 
enabling the executor to act under the will. 

[P 350 C 1] 

(b) Succession Act (1925), Ss. 228 and 276 
— Will deposited in foreign Court — Application 
for probate with copy of will — Letters of 
administration held could be granted or at least 
petition should be allowed to be amended. 

When an application for probate has been made 
under S. 276 of a will of which a copy has been 
obtained, the true one being deposited in a foreign 
Court, and from the petition it is found that the 
application should have been for letters of ad- 
ministration under S. 228: 

Held that the Court could grant letters of 
administration with a copy of the copy of the will 
annexed or at least could allow the petition to be 
amended: AIR 1917 Pat 209, Disting. 

[P 350 C 1] 

M. C. Sud — for Appellant. 

Inder Dev — for Respondents. 

Judgment. An application was brought 
in the Court of the District Judge, Shah- 
pur at Sargodha, by Ram Lal for probate 
of the will of Guranditta Mai Sapra, his 
father, under S. 276, Succession Act. The 
prayer in the petition was that “the pro- 
bate of the will (copy annexed) be granted 
to him”. The testator died on 8th June 
1934. ^ These proceedings were instituted 
«arly in 1935 and as yet there has been no 
final decision of the matter. The case has 
now come before me on appeal from the 
order of the District Judge, Shahpur at 
bar god ha, who decided that the applicant 
must apply for letters of administration 

under S. 228, Succession Act, if so advised. 
The ground of the learned Judge’s judgment 
was based on the barest technicality; but 
in order to understand the position it is 

necessary first to set out some facts relat- 
ing to the case. 
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The testator died at Nairobi on 8th 
June 1934, leaving property, it is allege!, 
both there and in India. He made a will 
written in Urdu, which, on the face of it, 
was duly executed and when he died, 
an application for probate of this will was 
made in the Supreme Court of Kenya, and 
probate of the will was duly granted oa 
18th September 1934 to "Ram Lal Guran. 
ditta Mai of Nairobi the executor in the 
said will named”. The evidence of the 
will and probate offered is the originil 
probate of the will issued at Nairobi, the 
original will itself being retained in the 
Probate Registry there. The grant con. 
tains first a copy of the Urdu will and 
then a translation into English and is 
beyond question a document regularly issu- 
ed by a Court of competent jurisdiction. 
Under the Succession Act, whether for 
probate or letters of administration with 
the will annexed, the normal course is that 
the original will should be lodged with the 
application, but S. 228 empowers the 
Court, when a will has been proved and 
deposited in a Court of competent jurisdic- 
tion situated beyond the limits of the 
Province, and a properly authenticated 
copy of the will is produced, to grant 
letters of administration with a copy of 
such copy annexed. It will be observed 
that this section gives power to grant 
letters of administration, but the difference 
in such a case between probate and letters 
of administration is little more than tech, 
nical. The learned District Judge had 
before him two issues: 

(a) Whether the Court at Nairobi had jurisdic- 
tion to grant probate for the property situate 
in British India; and (b) whether the objectors 
had notice and if not, what is the legal effect 
of. this? 

But in his judgment he points out that 
in addition to these two issues before him 
the arguments raised certain other points. 
These being : 

(c) If the Nairobi Court had no jurisdiction to 
grant probate for the property in British India 
could it grant probate of the will on the ground 
that the deceased was domiciled there at the timo 
of his death and some at least of the property was 
situated within the jurisdiction of that Court ? 

(d) If so, what is the effect of the grant of that 
probate in the present case ? 

As to (a) he points out that the appli. 
cant never contended that the Court at 
Nairobi had jurisdiction to grant probate 
for property situated in British India and 
that the real question was that put by him 
at (c). He held that it was within the 
jurisdiction of the Nairobi Court, a 3 it 
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Mt. Chawli 

obviously was, to grant probate of a will 
dealing with property situated within its 
jurisdiction. On the final point at (d), as 
to the eflect of the grant of probate on this 
case, he seemed to take the view that it 
was conclusive as between the parties and 
that whether notice was issued or not, the 
law of Kenya having been complied with, 
not only was the probate good in Nairobi 
but that all questions concerning the exe- 
cution of the will and the like were finally 
determined. In my opinion, this is not the 
effect of S. 228, Succession Act. The real 
object of that section is to dispense with 
the production of the original will owing to 
its having been deposited in some other 
Court. It is well known that a Court of 
probate acting under the English practice 
Iretains for ever every original will of which 
probate has been granted by it. The sec- 
tion is merely an enabling section and if 
the Court in this country considers that 
there is a question to be decided relating to 
the validity of the will, I think that the 
Court is bound to try that question before 
enabling the executor to act under the will 
in this country. 

The respondent in this case through his 
counsel^ insists that he wishes to attack 
this will on the ground that it has not 
been duly executed and also on the ground 
that the testator was not of sound mind 
when he executed it. He is entitled, in 
my opinion, to have this question tried 
before effect is given to the will in this 
country and though there is no indication 
on the record that there is any good ground 
for such allegations, it may be that the 
respondent could say that he has not yet 
had an opportunity of showing whether 
there was any substance in them. In the 
arguments before me it was suggested that 
the form of the application in this case was 
fatal and that the learned District Judge 
was right in rejecting the application on a 
technical ground. I do not agree with this 
view and I would be prepared to hold, if 
necessary, that as the application stands, 
the facts being all set out clearly in the 
petition, letters of administration under 
S. 228 could be granted to the petitioner ; 
but in any event I am prepared to allow 
the amendment of the petition and I think 
it ought to be amended so as to alter the 
prayer to a prayer for letters of adminis- 
tration with a copy of the copy of the will 
contained in the grant of probate issued by 
the Stipretoe Court at Nairobi on 1 8th 
September 1934 annexed. 


v. Kidar Nath A. I; R. 

I may say that it was contended before 
me that there was no power to make such, 
an amendment but the one case cited, 41 
I C 279, 1 has no application to the circum- 
stances of the present case. As I havo 
said, the respondent must be allowed to 
substantiate his objections to the will, if he- 
can do so, and accordingly I set aside the 
order of the learned Judge, dismissing the 
petition, and I direct the learned Judge to 
frame issues for the trial of questions relat- 
ing to the validity of the will in accordance- 
with the provisions of the Succession Act 
and to try the case on the merits and 
accordingly to give judgment either grant- 
ing or refusing to grant letters of adminis- 
tration with a copy of the copy of the will' 
on the record annexed, as the facts before 
him may justify. The costs of the proceed- 
ings up to the present will be costs in the- 
cause. 

B.D./R.K. Order accordingly . 

1. Behari Lai v. Ganga Dai r (1917) 4 A I R Pat 
209=41 I C 279. 
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Tek Chand J. 

Mt. Chawli and another — Defendants- 

— Appellants. 

v. 

Kidar N ath Plainti ff — Respondent. 

Second Appeal No. 834 of 1937, Decided- 
on 16th December 1937, from decree of 
Dist. Judge, Delhi, D/. 3rd March 1937. 

Civil P. C. (1908), O. 43, Rr. 1, 2 and 0.41, 
R. 1 — Consolidated order recording compro- 
mise and granting decree in its terms — Appeal 
from such order filed with copy of order con- 
taining prayer that the order recording compro- 
mise and decree based thereon be set aside — 
Appeal held one under O. 43, R. 1 (m) — Copy 
of order is sufficient to satisfy O. 41, R. 1 read' 
with O.* 43, R. 2. 

Where an appeal from the consolidated order 
recording the compromise and granting a decree in 
terms thereof was filed with a copy of such order- 
and the appeal contained the prayer that the 
order recording the compromise and the decree 
based thereon be set aside and the case be remanded 
for trial on merits : 

Held that the appeal was one under O. 43, R. 1 
(m) and the further prayer that the decree passed 
in terms of the compromise beset aside was merely 
consequential : [p 851 G 1). 

Held further that the copy of the consolidated' 
order satisfied the requirements of O. 41, ft. 1 readJ 
with O. 43, ft. 2. £p 351 0 1} 

Bishan Narain — for Appellants. 

Shamair Chand — for Respondent. 
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Judgment. — This is an appeal from the 
judgment and decree of the District Judge, 
Delhi, dismissing the defendants. appellants’ 
appeal to his Court, on the ground that it 
was incompetent in the form in which it 
had been brought. The decision is based 
on entirely untenable grounds and cannot 
be sustained. The trial Judge had recorded 
a compromise between the parties and had 
passed a decree in accordance therewith. 
In appeal the prayer was clearly stated to 
be that 

the order recording the alleged compromise and the 
decree based thereon be set aside and the case 
remanded for trial on the merits. 

The provision of law, under which the 
appeal was preferred, was not stated but 
having regard to the “claim in appeal” as 
stated above, there can be no doubt that 
the appeal was one under O. 43, R. 1 (m), 
which allows an appeal from an order 
under R. 3 of O. 23, recording or refusing to 
record a compromise. The further prayer, 
that the decree passed in terms of the com- 
promise be set aside, was merely conse- 
quential. 

The principal reason given by the learn- 
ed Judge for holding that the appeal, if it 
was from the order recording the compro- 
mise, was incompetent is that no copy of 
that order had been attached to the memo- 
randum of appeal. This observation appears 
to have been made on a misapprehension. 
It is clear from the trial Court’s order that 
there was only one consolidated order pass- 
ed by it recording the compromise and 
granting the plaintiff a decree in terms 
thereof. A copy of this order had actually 
been filed by the appellants with the memo- 
randum of appeal, and the requirements of 
O. 41, R. 1 read with O. 43, R. 2, had been 
fully complied with. The second reason 
for holding the appeal to be incompetent is 
that a court-fee of Rs. 10 had been paid on 
it, instead of a court-fee of Re. 1. This 
however appears to have been done by the 
appellants ex majore cautella. As already 
stated, the order of 14th October was a 
composite order, recording the compromise 
and passing a decree in its terms, and it 
seems that the appellants, in order to avoid 
all possible objection, had paid court-fee in 
excess of what was legally necessary. Obvi- 
ously, this excess payment could not be 
made a ground for dismissal of the appeal. 
Mr. Shamair Cband, the learned counsel 
for the respondent, frankly conceded that 
he could not support the decision of the 
learhed Judge on the grounds on which it 
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is based. I hold that the appeal before the 
learned District Judge had been properly 
instituted and it should have been decided 
on the merits. 

On this finding two courses were open to 
me — either to remand the case to the lear- 
ned District Judge for decision of the only 
point arising in the appeal, whether a law- 
ful compromise had been arrived at, or to 
transfer the appeal to this Court and decide 
the question myself. I considered that it 
would shorten the proceedings and tend to 
a speedy disposal of the case, if I adopted 
the latter course. Accordingly I have heard 
both counsel on the merits and have exa- 
mined the record. I have no doubt that it 
is not possible to hold that a lawful com- 
promise had been arrived at freely between 
the parties on 14th October 1937. The 
defendant Ivhacheru Mai is no doubt 
recorded as having agreed to the compro- 
mise, but he forthwith resiled from it and 
declined to sign the statement which he 
was recorded to have made. It seems quite 
clear that an effort was made to make him 
consent to the proposed compromise, but 
he does not appear to have been agreeable. 
Obviously, it is not possible to bind him to- 
the alleged compromise in these circum- 
stances. I accept the appeal, set aside the 
judgment of the Courts below and remit 
the case, through the District Judge, to the 
Court of first instance for trial of the suit 
on the merits. As the Subordinate Judge, 
who decided the case is no longer in Delhi, 
the learned District Judge will assign the 
case to another Subordinate Judge of com- 
petent jurisdiction. Court-fee on this appeal' 
shall be refunded; other costs shall be costs- 
in the cause. 

v.b.B./r.k. Appeal accepted. 
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Bhide J. 

Mt. J an — Plaintiff — Appellant. 

v. 

Mt. F ajj an and another Defendants~~~" 

Respondents. 

Second Appeal No. 491 of 1937, Decided- 
on 3rd November 1937, from decree of 

Diet. Judge, Rawalpindi, D/. 17th March 
1937. 

Power of attorney— Construction— Power of 
attorney executed by A in favour of B entrust- 
ing management of A’s property with B — Power 
ot sale also mentioned— Power of sale held 
must be exercised only if it was necessary for 
purpose of management. 


Mt. Jan v. Mt. Fajjan 
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Mt. Jan v. Mt. Fajjan ( Bhide J .) 


One of the rules of construction of a power of 
attorney is that where authority is given to do 
particular acts, followed bv general words, the 
general words are restricted to what is necessarv 
for the proper performance of the particular acts/ 

, 4 , [P 352 C2] 

A executed a power of attorney in favour of B 

whereby B was entrusted with the management 
of A s property as A was married and could not 
look after her estate. Power to mortgage and sell 
the property was also mentioned in the deed. B 
sold the property although there was no necessity 
of the sale for the purpose of management of the 
property : 

Held that L was only authorised to sell the 
property when it was necessary for the purpose of 
the management of the property. As there was 
eo necessity for the sale, the sale could not be 
upheld. [p 353 c 

J. N. Aggarwal, Shamair Chand and 
Yashpal Gandhi — for Appellant. 

Achhru Ram — for Respondents. 

Judgment. — The material facts of the 
case giving rise to this second appeal may 
be briefly stated as follows : Mt. Jan, a 
young girl, on being married, executed a 
power -of. attorney in favour of her step, 
mother Mt. Fajjan on 6th April 1929. By 
this document Mt. Fajjan was authorized 
to manage the land of Mt. Jan, to realize 
rents and also to sell and mortgage the 
property. The relations between the two 
ladies apparently became strained later on 
and on 25th May 1934 Mt. Jan executed 
another document revoking the power-of- 
attorney and got it registered. A notice of 
the revocation was sent by registered post 
to Mt. Fajjan on 16th June 1934 but the 
notice was not accepted by Mt. Fajjan and 
was returned to Mt. Jan. Mt. Jan also sent 
an application to the Tehsildar on 18th 
June 1934 informing him of the revocation 
of the power. of -attorney. The revocation 
was also notified by beat of drum in the 
village. In spite of these facts, Mt. Fajjan 
sold the whole of the property belonging to 
Mt. Jan to Abdul Aziz, defendant 2, her 
nephew, on 8th November 1934. There, 
upon Mt. Jan instituted the present suit 
for a declaration that the sale should not 
affect her rights. The defendants resisted 
the suit pleading that Mt. Fajjan had 
authority to sell the property, that the 
power.of. attorney had never been revoked 
and that the revocation had at any rate 
never been brought to the notice of Mt. 
Fajjan or the vendee Abdul Aziz. The 
trial Court found the issues in favour of the 
plaintiff and decreed the suit. 

On appeal by the defendant Abdul Aziz, 
two main contentions were raised before 
the learned District Judge on behalf 
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of Mt. Jan, viz. (l) that the sale wa3 
made after cancellation of the power-of- 
attorney of which cancellation both the 
defendants had knowledge, and (2) that the 
power-of-attorney conferred no right to 
sell the property. The learned Judge held 
on the first point that the revocation was 
not proved to have been brought to the 
notice of either of the defendants. On the 
second point he was of opinion that in view 
of the provisions of S. 237, Contract Act 
the plaintiff was bound by the acts of 
Mt. Fajjan, which fell within the scope of 
her authority. It seems to me that the 
second point is really the most important 
one in the case. The learned counsel for 
the appellant has contended that the 
power-of-attorney was really given to Mt. 
Fajjan for management of the property of 
the plaintiff as she was married and was 
not in a position to look after the land. 
The power to sell and mortgage was no 
doubt mentioned in the document but 
it was purely incidental to the power of 
management and was not meant to be exer- 
cised except when it was necessary for that 
purpose. Counsel relied in this respect on 
the law as laid down in Article 34 in 
Bowstead on Agency, Edition 8, which runs 
as follows: 

Powers-of-attorney must be strictly pursued, 
and are construed as giving only such authority as 
they confer expressly or by necessary implication. 
The following are the most important rules of con- 
struction : (1) The operative part of the deed is 
controlled by the recitals. (2) Where authority is' 
given to do particular acts, followed by general’ 
words, the general words are restricted to what is- 
necessary for the proper performance of the parti- 1 
cular acts. 

Bearing in mind the above principles, 
the recitals in the power-of-attorney leave, 

I think, no doubt that the main object of 
the plaintiff was to entrust the manage- 
ment of the land to Mt. Fajjan, as she was 
married and was no longer in a position to 
manage it. It was obviously not the inten- 
tion then to sell the property. If this had 
been so, the land would have been sold 
soon after the potoer-of-attorney had been 
executed. Mt. Fajjan has not given any 
explanation as to why the land was sold in 
the year 1934, some five years after the 
execution of the power-of-attorney. It is 
not suggested that there was any difficulty 
in connexion with the management of the 
property, which necessitated the sale. The 
sale cannot therefore be defended unless it 
be held that the power-of-attorney gave 
unqualified authority to Mt. Fajjan to sell 
the property whenever she liked. After 
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carefully considering the recitals in the 
document and the circumstances in which 
the document was executed, I feel no 
doubt that there was no intention to give 
Mt. Fajjan any general power to sell the 
land. In this aspect of the question the 
respondents cannot get any assistance from 
the provisions of S. 237, Contract Act. The 
sale deed makes reference to the power 
of attorney, the contents of which must he 
presumed to have been known to the ven- 
dee Abdul Aziz. For the reasons stated 
'above, it seems to me that the recitals in 
the document taken as a whole show 
.clearly that Mt. Fajjan was only authorized 
to sell the property when it was necessary 
tor the purpose of the management, (for 
example, it might have been necessary to 
sell part of the property if the land was 
encumbered and the debt could not be dis- 
charged otherwise). The vendee however 
did not trouble to ascertain why the sale of 
the land was necessary and consequently 
he cannot be protected. 

The evidence on the record shows that 
Abdul Aziz was living with Mt. Fajjan for 
many years and the sale appears to have 
been collusive; but even apart from that 
question it seems to me that the sale can- 
not be upheld because it was not within the 
real scope of the authority given to Mt. 
Fajjan by the power of attorney. On the 
above finding it is not necessary to discuss 
any other issues. I accept the appeal and 
setting aside the decree of the learned Dis- 
trict Judge, restore that of the trial Court 
with costs throughout. 

D.S. R.K. Appeal accepted . 
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Tek Chand J. 


Phaggu Shah 


Decree-holder — 7 

Appellai 


Khair Din 


v. 


J udgment-debtor — 

Responde 

Exn Second Appeal No. 54 of 19! 
Decided on 1st April 1937 , from order 
Dist. Judge, Sialkot, D/. 20th October 195 


19001 P S U Tf b ^ AH | naU0n °/ Und Act < 13 
1900), S. 2 (3) — Scope — Land assessed to 

venue is not necessarily ‘land’ 


The fact that the land is still assessed to reve 
J 111 , pot necessarily prove that it is ‘land’ as 

p ln j S ' 2 ^ 160 1 G 580 and A 1 R 1929 J 
Bel. on. rp 353 n 2: pasi C 


(b) Punjab Alienation of Land Act (13 of 
1900), S. 2 (3) — Onus of proving property in 
dispute to be ‘land’ under S. 2 (3) is on iude- 
ment-debtor. 

The onus of proving that the property in dis. 
pute is land’ as defined in S. 2 (3) and therefore 
exempt from attachment and sale is on the judgJ 
ment-debtor and not on the decree-holder. 

[P 354 C 1] 

Shamair Chand — for Appellant. 

Malik Mohammad Amin — for Respdt. 

Judgment. — This case has not been 
properly tried. There are several lacunse 
in the evidence and it is not possible to 
come to a satisfactory conclusion on the 
point involved on t lie scanty materials on 
the record. The relevant facts are as fol- 
lows : In execution of a money decree 
obtained by the appellant against the res- 
pondent, a plot of land, 13 marlas in area 
bearing khasra No. 2808 1068 1069, situate 
at Mianapura, a suburb of Sialkot, and 
belonging to the judgment-debtor, was 
attached. The judgment-debtor objected 
that the plot was not liable to attachment, 
as he was a member of an agricultural 
tribe and the property attached was ‘land’ 
within the meaning of 2 (3), Punjab Aliena- 
tion of Land Act. This was denied by the 
decree-holder who stated that the attached 
property had been included within the 
municipal limits of Sialkot and that it was 
a building site, surrounded on three sides by 
buildings, and on the fourth by the railway 
line, and that it was not being used, nor had 
it been left for agricultural purposes or pur- 
poses subservient to agriculture. The Subor„ 
dinate Judge placed on the decree-holder 
the onus of proving that the property was 

not land’ as defined in the Act. The only evi- 
dence produced in the case was that of the 
decree-holder’s Mukhtar on the one side, 
and of the judgment-debtor himself on the 
other. The judgment-debtor admitted that 
for 15 or 16 years the land had not been 
cultivated. He also stated, that he does 
not own any other agricultural land. He 
said nothing as to the nature of the adjoin- 
ing properties. In the application for 
execution and the warrant of attachment 
it had been stated that the land was under 
mortgage for Rupees 3000. No question 
appears to have been put to the judgment- 
debtor on this point; nor is it clear from 
the record, whether the statement in the 
decree-holder’s application that the area in 
question had been included in the munici. 
pal limits of Sialkot is correct. 

The learned Judges of the lowqr Courts 
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have been largely impressed by the fact 
that the land was still assessed to revenue. 
This circumstance however will not neces- 
sarily prove that it was “land” as defined 
in S. 2, Punjab Alienation of Land Act ( see 
60 I C 580 1 and A I R 1929 Lah 164 2 ). 
The learned Judges have also assumed that 
the land was uncultivated for eight har- 
vests only. They appear to have over- 
looked the judgment-debtor’s admission 
that it had remained uncultivated for 15 
or 16 years. It was accordingly argued 
by the appellant’s counsel, on the principle 
laid down in 78 I C 443, 8 that the attach- 
ed property was not exempt from attach- 
ment. There is considerable force in this 
contention. It seems to me however that 
it is necessary to make further enquiry on 
the point indicated above. 

In my opinion the onus was wrongly 
placed on the decree- holder. It was on 
the judgment, debtor to prove that the 
property was “land” as defined in the Act 
and therefore exempt from attachment 
and sale. He must be given an oppor- 
tunity to discharge this onus. I accordingly 
remand the case under O. 41, Rr. 25 and 
27, to the Junior Subordinate Judge, 
Sialkot, to enable the judgment-debtor to 
produce further evidence on the point. 
The decree-holder will be allowed to lead 
evidence in rebuttal. The returu shall be 
made within two months. Both counsel 
have been directed to cause their respec- 
tive clients to appear before the Junior 
Subordinate Judge, Sialkot, on 19th of 
April 1937. 

W.D./a.L. Case remanded. 

1. Muhammad Saidv. Shaw Nawaz, (1921)601 C 
680. 

2. Uttam Chand v. Khodaya, AIR 1929 Lah 

164=115 I C 417=80 PLR 516. 

8. Gopi Mal v. Muhammad Yasha, AIR 1924 
Lah 657=78 I C 443. 
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Tek Chand J. 

Maghi Mal — Petitioner. 

v. 

Mohammad Ali and others — 

Respondents. 

Civil- Revn. No. 490 of 1937, Decided 
on 8th November 1937, from order of 
Additional District Judge, Ferozepore, D/- 
10th March 1937. 

Punjab Alienation of Land Act (13 of 1900), 

S. 2 (3) — “Land** — Scope of definition. 


Plot of land originally belonging to 
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records till recently as banjar, and which is situat- 
ed in municipal limits in a new abadi is not ‘land’ 
as defined in the Alienation of Land Act : A I R 
1924 Lah 657 and AIR 1938 Lah 353, Rel. on. 

[P 854 0 2) 

Shamair Chand — for Petitioner. 

R. P. Khosla — for Respondents. 

Order. One Imam Din, a Jat, wae- 
adjudicated insolvent in 1935 and his pro- 
perty vested in the Official Receiver. A 
part of this property consisted of a plot of 
land one kanal in area, situate within the 
municipal limits of the town of Zira. The- 
Official Receiver has now sold this plot. 
The sons of Imam Din (who died in the 
meantime) objected that the plot in ques- 
tion is land’ as defined in the Punjab 
Alienation of Land Act and therefore the 
Receiver had no power to sell it. The 
objection was allowed by the Insolvency 
Judge and the sale annulled. This order 
was upheld on appeal by the District Judge. 
The petitioner, who is a creditor of Imam 
Din, feeling himself aggrieved by this order, 
has presented a petition for revision under 
S. 75, Provincial Insolvency Act. He urges 
that the order of the Courts below is not 
in accordance with law as on the facts 
found by them the plot in question has 
been wrongly held to be ‘land’ as defined in 
the Punjab Alienation of Land Act. 

The facts found are that this land origi- 
nally belonged to one Choghatta, a Jhiwar 
(non-agriculturist), from whom Imam Din 
purchased it for Rs. 200. The revenue 
entries in the jamabandi for 1924-25 to 
1933-34 describe the land as banjar kadim. 
This means that the land was not culti- 
vated from 1921-22. The Girdawaris of 
1935 and Rabi 1936 also show the land to 
be banjar. In the Kharif of 1936, it was 
described as sown with bajra. This was 
however after the order of adjudication 
had been passed, when the property had 
vested in the Receiver. The evidence on 
the record also establishes that the site is 
within the municipal limits and is in the 
midst of the new abadi. Houses have been 
built to the west and to the south and 
there are houses under construction to the 
east. To the north is a thoroughfare. On 
these facts there can be no doubt that thej 
plot in question is not ‘land’ as defined; 
in the Act : see 78 I C 443 1 and S. A. 

No. 54 of 1937. 2 The learned counsel for 

1. Gopimal v. Muhammad YaBin, (1924) HAIR 

Lah 667=78 I O 443. 

2. Phaggushah v. Khair Din, (1988) 26 A I R: 

58. 
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the respondent emphasizes the fact that 
bajra had been sown in Khar if 1936. There 
is no doubt that this had been done merely 
with a view to defeat the sale in question. 
The plot in question is urban immovable 
property and the Receiver was entitled to 
sell it. I accept the petition for revision 
and set aside the orders of the Courts 
below annulling the sale. The objections 
filed by the sons of the insolvent are dis- 
missed. The petitioner will have his costs 
from the respondents in all Courts. 

R.M./r.K. Petition allowed. 
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Young C. J. and Abdul Rashid J. 

Aziz Ahmad J an Mohammad 
Convict — Appellant, 
v. 

Emperor. 

Criminal Appeal No. 1120 of 1937, De- 
cided on 3rd January 1938, from order of 
Sessions Judge, Gurdaspur, D/- 31st August 
1937. 

Criminal Trial — Murder — Sentence — Accused 
fatally stabbing deceased as result of deceased 
making and publishing denunciations against 
leader of his community in a poster — Accused 
having knowledge of poster for at least two 
days before offence — Held there was no grave 
and sudden provocation and sentence of death 
passed was proper. 

In considering whether the sentence of death 
imposed upon an accused committing a murder 
out of religious zeal is proper or not. it would be 
dangerous in this country for the High Court 
to give cause for belief that death should not as a 
rule result from murders even when they are 
committed for attacks on leaders of religious com- 
munities or under their influence unless they are 
committed in circumstances which do amount to 
grave and sudden provocation. [P 357 C 2] 

Conditions being as they are in India, it is most 
dangerous for leaders of religious communities to 
attack publicly their religious opponents from the 

P u- P u and in P articular to use such language by 
which some one may be easily influenced to 
commit murder. There are always fanatics in 
this country who believe that they are the instru- 
ments of God in carrying out such punishments. 

[P 357 C 21 

The accused fatally stabbed the deceased in the 
chest as a result of the deceased making and 
publishing certain denunciations against the leader 
1 (accused s) community in a poster. Tho 
abused had knowledge of the poster for at least 
two days before he committed the offence : 

Held that there was no grave and sudden pro- 
vocation and the accused was guilty under S. 302, 
Although it was difficult to entirely disso- 
ciato the death of the deceased from denunciations 
made by him and from the speeches made by the 
head of the community to which the accused 

there was clearly premeditation on tho 
part of the accused to commit the murder. The 


sentonco of death passed under the circumstances 
of tho case was proper. [P 357 C 1] 

Bashir Ahmad — for Appellant. 

Diwan Rarnlal, Advocate-General and 
R. C. Soni for Advocate- General — 
for the Crown. 

Young C. J. — Aziz Ahmad has been 
convicted by tho learned Sessions Judge of 
Gurdaspur for the murder of Fakhar.ud. 
Din and for wounding Abdul Aziz. The 
learned Sessions Judge sentenced Aziz 
Ahmad to death on t ho charge under 
S. 302 and to one year’s rigorous impri- 
sonment under S. 321, I. P. 0. Aziz 
Ahmad appeals to this Court. Fakhar-ud- 
Din was a follower till recently of the 
Khalifa of the Qadian Ahmadis. Both tho 
deceased and one Misri Abdul Rehman, 
who also had been a follower of the 
Khalifa Sahib, had been turned out, or 
had retired, from the orthodox Ahmadis 
on disagreement with the Khalifa. They 
formed a separate Anjuman the main object 
of which appears to have been to oppose 
the Khalifa Sahib. They lived iu Qadian, 
and as Qadian is mostly inhabited by 
orthodox Ahmadis, this naturally led to 
trouble witli t lie orthodox community# 
According to the evidence the members of 
the opposition Anjuman were boycotted 
and their houses picketted. They were 
clearly in a very unpleasant position. The 
deceased had made several reports at the 
police station concerning the actions of the 
orthodox Ahmadis against him. On 23rd 
July 193/ the Khalifa himself addressed a 
meeting at the mosque and made a long 
personal attack on Misri Abdul Rehman 
and his followers. This speech was pub- 
lished in the Alfazal” which is the ortho- 
dox Ahmadi newspaper, on 1st August 
1937. The Alfazal” report is exhibited on 
the record as Ex. P. T. In this speech 
the Khalifa Sahib protested against the 
attacks of the rival Anjuman and in parti- 
cular against the attacks on his character. 
He made a counter attack upon his oppo- 
nents. Inter alia he said : 

But if they persist in raising filthy objections— 
as they are doing - and making ignoble attacks— 
as it is rumoured that they and their associates 
are contemplating— and do not repent I assert that 
even modesty will take leave of their families not 
to talk of the Ahmadi faith. I say in clearer 
words that you should not consider it inconceiv- 

Jr 1 ® “ a resulfc of the base and immodest attacks 
that they are making, their families become a 
centre of immorality. 

It is alleged by some witnesses for the 
Crown that he used the word 'broth 
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his original speech. The Khalifa Sahib 
also said : 

Hcncc, whoever opposes the Caliphs these days, 
(strikes an axe on the practical life of Islam and 
the belief of the world. God Almighty therefore 
Stestroys his faith by way of punishment for his 
sin. But in former times opposition used to cause 
only political loss to Islam. Therefore the oppo- 
ses used to get some corporal punishment. They 
acror used to get such heavy spiritual punishment. 

Further lie said : 

God Almighty has. by hisaction, shown a mark- 
ed difference between the past and the present. 
Hence whoever turns against the Caliphate to-day 
dtesorves a far heavier punishment than his prede- 
cessors. If anybody persists in opposing the Cali- 
phate and does not repent, it is certain that he 
Trill completely lose his faith and tomorrow, if not 
to, day, will start making attacks on Hazrat Masih 
Manud (peace be on him). Then it is quite possi- 
ble that he may, as a result of this punishment, 
lose his good manners and modesty and bashful- 
ncss may say good-bye to him for ever. Hence, 
punishment varies with the circumstances of the 
time. The circumstances of the past were quite 
different from those of the present. Those who 
oppose the Caliphate now will certainly get such 
punishments as will be exemplary in the extreme 
and their faith will doubtless be affected accord- 
ding to the degree of their opposition and enmity. 

That the Khalifa Sahib made these 
statements is not contested by counsel in 
this Court. As an answer to this speech, 
and in particular as a protest against the 
statement of the Khalifa that “their families 
become a centre of immorality”, Fakhar- 
ud-Din exhibited a poster (Ex. P W 3/1) 
near his house in the Qadian Bazar on 
5th August. The last portion of the poster 
reads as follows : 

For this very reason we are demanding an en- 
quiry by an open commission from the community, 
so that all the facts, evidence and secrets may be 
placed before it for decision as to whose family is 
the resort of immorality, or in other words is 
what was uttered by the Khalifa. 

This poster is signed by Fakhar-ud-Din 
as Secretary, Majlis Ahmadia. There was 
another meeting of the orthodox Ahmadis 
ooj 6th August at the mosque in the morning 
and also another in the evening. At these 
meetings, according to the evidence of 
Sub-Inspector Lala Karam Chand, more 
speeches were made against the deceased. 
On that day Fakhar-ud-Din made the fol- 
lowing complaint at the police station : 

Exhibit P. H. 

The MajliB-i-Ahmadia, Qadian (India). 


To 


Sir, 


The Officer-In-Charge, 

Police Post, Qadian. 


flammatory speech at the time of Jranma prayerg. 
Great excitement prevails amongst the Ahmadia 
public as a result of that and a proclamation is 
being made now for holding a meeting at night 

fur is cause farther excitement, 

the following members of the Maj)is-i-Ahmadia 
apprehend danger to their lives and property. ' It 
is, therefore, requested that speedy arrangements 
be made for their safety. 

Sd ./- Fakhar-ud-Din, • • 
Multani, Secretary Maj)is-i-Ahmadla. 

1. Sheikh Abdul Rehman Misri with his family 

near Bheni Bangar. 

2. Fakhar-ud-Din, Multani with his family 

Mohalla Bab-ul-Anwar. 

3. Qureshi Mohammad Sadiq Sahib, Sheikh 

with family Mohalla Darul Barkat near 
the mosque. 

4. Hakim Abdul Aziz, Mohalla Bab-ul-Anwar. 


5. Abdul Rab Khan Sahib in the Bungalow of 
Sir Mohammad Zafar-Ullah. 


To-ffay, the Khalifa of Qadian has excited the 
, Ahmadi a community against the members of the 


On 7th August Fakhar-ud-Din was mur- 
dered by the appellant while he was on 
his way to the police station, accompanied 
by Hakim Abdul Aziz and Bashir Ahmad, 
in order to ask for protection for himself 
and his associates. They had heard a 
rumour that there was a conspiracy to 
take their lives. Whether the rumour was 
founded on fact or not, while on the way 
to the police station the appellant came up 
in front of Fakhar-ud-Din and suddenly, 
without any warning, stabbed him with 
a knife in the chest. He also wounded 
Hakim Abdul Aziz on the shoulder and on 
the cheek with the knife. Fakhar-ud-Din 
was taken to the police chauki. He re- 
fused to go to the local Qadian hospital as 
it was an orthodox Ahmadia institution. 
The appellant was arrested at once. Fakhar- 
ud-Din was taken in a lorry to Gurdaspur 
and eventually died there some days later. 
There is no doubt that the wound given to 
the deceased by the appellant was respon- 
sible for his death. 

The evidence consists of several dying 
declarations made by the deceased and the 
evidence of Hakim Abdul Aziz, Bashir 
Ahmad, Dr. Gurbakhsh Singh, whose place 
of business was on the spot, and Maghar 
Singh. These witnesses clearly establish 
the case for the Crown as regards the 
attack on the deceased. The appellant 
himself admits in his statement in the 
Sessions Court that he stabbed the deceased. 
He says that he was provoked by the lan- 
guage of the poster, and that the day he 
attacked Fakhar-ud-Din was the first time 
he had seen him since the poster had been 
put up. He admits however that the 
.poster had been put on the notice board 
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some day 3 before he attacked the deceased. 
The killing of Fakhar-ud-Din having been 
admitted by the appellant, it is for him to 
show that his case comes under any of the 
exceptions to S. 300, Penal Code. The sole 
point taken by counsel is that his action 
was caused by grave and sudden provoca- 
tion. It is alleged that the putting up of the 
poster amounts to this. While the terms 
of the poster, though somewhat obscure, 
might be provocative to an orthodox 
Ahmadi if he thought that Fakhar-ud-Din 
was attacking the family of the Khalifa — 
which is not clear — we cannot agree that 
this amounts either to grave or sudden 
provocation. The appellant had had know- 
ledge of the poster for at least two days. 
The provocation therefore cannot be said 
to be sudden. There can be no doubt that 
$he appellant is guilty of an offence under 
S. 302, Penal Code, that is of murder. 

• With regard to the sentence of death 
imposed upon the appellant, we have in 
fairness to him, considered a point which 
was not taken for him by his counsel, who 
is himself an orthodox Ahmadi : that is 
that the speeches of the Khalifa might 
have influenced the appellant in commit- 
ting the murder; that he might be said to 
be acting, as a result of these speeches, 
under the influence of the head of his com. 
munity whom, the appellant says in his 
grounds of appeal, he loves more than his 
life, property, honour and every other 
worldly relation, and that therefore he 
ought not to be condemned to death, but 
that the alternative sentence of transporta- 
tion for life would be appropriate. While 
we think we may in fairness to the accused 
infer that as a zealous Ahmadi he attended 
the meetings in the mosque on 23rd July 
^d 6th August 1937, or that he read the 
Alfazal of 1st of August, and therefore 
that he was acquainted with the speeches 
of the Khalifa Sahib, we do not think after 
giving the matter most anxious considera- 
tion, that this is any ground for us to 
reduce the sentence. While it is difficult 
entirely to dissociate the death of Fakhar- 
ud-Din from the denunciations in the 
mosque, the appellant clearly had deter- 
mined on the murder. There was there- 
fore premeditation. He awaited his 
opportunity and found it when the deceased 
and his companions were walking in the 
street. The attack was made without the 
least opportunity for defence and according 
to the appellant’s own statement, to teach 
the deceased a lesson. The appellant m 


at least have known that to stab tho 
deceased in the chest was likely in tha 
ordinary course of nature to cause death. 
We consider it would be dangerous in this 
country to give cause for belief that death, 
would not as a rule result from murders, 
even when they are committed for attacks* 
on leaders of religious communities, or 
under their influence unless they are corn-, 
mitted in circumstances which do amount 
to grave and sudden provocation. 

We feel it our duty to say that, condi- 
tions being as they are in India, it is most 
dangerous for leaders of religious communi-j 
ties to attack publicly their opponents from' 
the pulpit, and, in particular, to use the! 
language that has been used by the Khalifa 
Sahib with regard to Misri Abdul Rehmac' 
and his followers ; someone may easily be 
influenced thereby to commit murder. This 
is not the first time in India that death has 
followed hard on the heels of similar 
denunciations. Even if we accept, as con- 
tended by counsel for the appellant, that 
the Khalifa Sahib referred to punishment 
in the spiritual sense, it must be remem- 
bered that some zealous followers of any 
religious leader have difficulty in distin- 
guishing spiritual from corporal punish, 
ment. In any event there are always in 
this country fanatics who believe that they 
are the instruments of God in carrying out 
such punishments. We must confirm the 
sentence of death passed upon Aziz Ahmad 
and dismiss his appeal. 

R.M./R.K. Sentence confirmed L 
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Addison and Din Mohammad JJ. 
Hulcam Chand — Defendant — Appel. 


lant. 


v. 


Bamji Das , Plaintiff and another t 
Defendant — Respondents. 

Second Appeals Nos. 531 to 533 of 1937 
and Civil Revision No. 375 of 1937, Decid- 
ed on 25th November 1937, from decree 
of Addl. District Judge, Ludhiana, D/- 
2nd April 1937. 

(a) Civil P. C. (1908), S. 115 — Error by lower 
v-oiirt in drawing certain presumptions and 
conclusions is no ground for revision. ■ ’ 

Even where lower appellate Court has com, 
mitted an error of law in drawing certain pre- 
sumptions and in arriving at certain conclusions ifc 
would not afford any ground for revision. 

« _ , [P 358 C 9] 

-»• (bj oecond Appeal — Erroneous finding of 
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whether statutory presumption is rebutted by 
rest of evidence is question of fact. 

There is no jurisdiction to entertain a second ap- 
peal on the ground of erroneous finding of fact, how- 
ever gross the error may seem to be. The proper 
legal effect of a proved fact is essentially a question 
of law, but the question whether a fact has been 
proved when evidence for and against has been 
properly admitted is necessarily a pure question of 
fact. The question whether a statutory presump- 
tion is rebutted by the rest of the evidence is a 
question of fact. [p 359 c 1 ] 

(c) Second Appeal — Finding of fact — Ques- 
tion whether execution of document is genuine 
Lower Court not impressed with mere pre- 
sence of thumb-marks of executant but relying 
on other strong evidence in coming to conclu- 
sion that execution was genuine — His decision 
cannot be interfered with in second appeal. 

It is true that a document is said to be executed 
only if it is proved to have been consciously 
signed or thumb-marked after the alleged executant 
had become aware of its contents and that the 
mere presence of a signature or a thumb-mark on 
a document may not in certain cases in itself 
amount to a proof of its execution. But where the 
Judge has not been impressed by the mere presence 
of the thumb-marks on the document in question, 
but there are certain other attending circum- 
stances which have influenced his mind while 
formulating his conclusions that execution of docu- 
ment is genuine, his decision cannot be interfered 
within second appeal : A I R 1928 All 16 , Ref 
AIR 1931 Pat 219, Disting. [P 359 C 2; P 3G0 C 1] 

Mehr Chand Mahajan, J. N. Aggarwal 
and Yashpal Gandhi — for Appellant. 

Badri Das and J. L. Kapur — for Ees. 
pondent (Plaintiff). 

Din Mohammad J. — This judgment 
will dispose of Civil Appeals Nos. 531 to 
633 of 1937 and Civil Revision No. 375 of 
1937. They have arisen out of four suits 
instituted against the appellant Hukam 
Chand for recovery of various amounts 
advanced on four promissory notes alleged 
to have been executed on four different 
dates ranging from the 27th May 1929, to 
the 21st September 1930. All the promis- 
sory notes in suit are said to have been 
executed originally in favour of the respon- 
dent Sham Lai, but one of them was prior 
to the institution of the suits transferred 
by him to one Ramji Das who consequently 
figured as a plaintiff in one of the four 
suits and is the principal respondent in one 
of the three appeals before us. The defen- 
dant Hukam Chand resisted the suits on 
the grounds that he had not executed the | 

promissory notes in suit, that the promis- , 
sory notes were forged and fictitious, that 
Sham Lai had ample opportunity to secure 
his thumb impressions even if they were 
found to be genuine and that the defen- 

and did 
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not stand in need of raising any loan from 
the plaintiff whose financial credit was at 
a low ebb. The Subordinate Judge, who 
tried the suits, upheld the pleas raised by 
1 the defendant and dismissed all the four 
suits. On appeal the Additional District 
Judge reversed the decrees of the trial 
Court holding that both the execution of 
the promissory notes in suit and their con- 
sideration had been established. 

So far as the petition for revision is con- 
cerned, it can be disposed of on the short 
ground that it cannot be entertained under 
S. 115, Civil P. C. There is neither any 
exercise of a jurisdiction which was not 
vested in the lower Appellate Court by law, 
nor any failure to exercise a jurisdiction so 
vested, nor does it appear to have acted in 
the exercise of its jurisdiction illegally or 
with material irregularity. The mainl 
point urged against the judgment of the) 
lower Appellate Court is that it committed 
an error of law in drawing certain pre- 
sumptions and in arriving at certain con- 
clusions. But even if this be so, it would 
not afford any ground for revision. This 
petition therefore stands dismissed. The 
rule for entertaining second appeals was 
enunciated as long ago as 1890 by their 
Lordships of the Privy Council in a case 
reported in 18 Cal 23. 1 2 It was held that 

under the Code no second appeal will lie, except 
on the grounds specified in S. 584 (which now 
corresponds to S. 100, Civil P. C., 1908). There is 
no jurisdiction to entertain a second appeal on the 
ground of erroneous finding of fact, however gross 
or inexcusable the error may seem to be. Where 
there is no error or defect in the procedure, the 
finding of the first Appellate Court upon a ques- 
tion of fact is final, if that Court had before it 
evidence proper for its consideration in support of 
the findings. 

In 46 Cal 189, 3 

where it was found that an appeal to the High 
Court was not within any of the grounds in 
S. 584, but that nevertheless the High Court had 
entertained the appeal, reversed the decree of the 
District Judge on questions of fact, making sug- 
gestions of prejudice and unreasonable assumptions 
on his part for which there was no justification, 
and so revising the evidence with which it was 
not competent to deal, it was held that the High 
Court had exceeded its jurisdiction by exercising 
functions completely circumscribed by the provi- 
sions of a statute passed for the express purpose 
of securing some measure of finality in cases where 
the balance of evidence, verbal and documentary, 
arose for decision. 

1. Durga Chowdharani v. Jewahir Singh, (1894) 

18 Cal 23=17 I A 122=5 Sar 560 (P C). 

2. Nafar Chandra Pal v. Shukur Sheikh, (1918) 

5AIRPC 92=61 I O 760=46 Cal 189=45 
I A 183 (P C). 
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Their Lordships further observed : 

Questions of law and fact are sometimes difficult 
to disentangle. The proper legal effect of a 
proved fact is essentially a question of law ; so 
also is the question of admissibility of evidence, 
and the question of whether any evidence has been 
offered on one side or the other; but the question 
whether the fact has been proved when evidence 
for and against has been properly admitted is 
aecessarilya pure question of fact. 

Holding that the judgment of the High 
Court really amounted to no more than 
a finding that upon the documents and 
evidence placed before the District Judge 
the High Court would have come to a 
different conclusion and that this revision 
of evidence was excluded by the limited 
sharacter of the appeal, its judgment was 
set aside. 

In 11 Lah 199, 3 * S. 100, Civil P. C. was 
again the subject of discussion before their 
Lordships and they enunciated the follow, 
ing propositions, among others, for the 
guidance of the Courts ; 

(1) There is no jurisdiction to entertain a second 
appeal on the grouud of erroneous findings of 
fact, however gross the error may seem to be ; 

(2) The proper legal effect of a proved fact is 
essentially a question of law, but the question 
whether a fact has bceu proved when evidence for 
and against has been properly admitted is neces- 
sarily a pure question of fact. 

In the course of their judgment it was 
further observed that “the question whe- 
ther a statutory presumption is rebutted 
by the rest of the evidence is a question 
of fact". Applying these principles to the 
appeals before us, we are forced to the 
conclusion that these appeals are concluded 
by findings of fact which we have no 
jurisdiction to disturb. The Additional 
District Judge considered each and every 
item of evidence which had been placed 
on the record on either side and it was 
only after full discussion of those items 
that he came to his own conclusions as 
regards the execution of the promissory 
notes in question as well as the passing of 
consideration on those documents. Sitting 
as a Court of first appeal, we might have 
come to a different conclusion, but that 
alone, as stated above, would not justify 
any interference with these findings. 

Counsel for the appellant has contended 
that a question of law arises in this case, 
inasmuch as the Additional District Judge 
has misdirected himself as to the true legal 
import of the execution’ of a document 


and has wrongly held that execution is 
established as soon as the identity of a 
thumb-mark or a signature of the alleged 
executant on the document is proved. It is 
true that a document is said to be executed 
only if it is proved to have been consciously 
signed or thumb-marked after the alleged 1 
executant bad become aware of its contents 
and that the mere presence of a signature 
or a thumb-mark on a document may not 
in certain cases in itself amount to a proof 
of its execution. But in the present case, 
the Additional District Judge has not been 
impressed by the mero presence of the 
thumb-marks on the documents in question; 
but there are certain other attending cir- 
cumstances which appear to have induenced 
his mind while formulating his conclusions. 
Counsel for the appellant has referred to 
A 1 Ii 1931 Pat 219‘ in support of his con- 
tention but, in our opinion, that judgment 
is distinguishable on facts. To this case, if 
at all, 50 All 145 5 is applicable which was 
distinguished in the Patna ruling. The 
following observations of Ashworth J. are 
to the point : 

On these findings the lower Appellato Court 
came to an extra, nl inary conclusion. It was that 
somehow or other the thumb-impression of Deo- 
saran had been fraudulently obtained upon th® 
document and that the defendant had failed to 
show that it was Deosaran’s thumb-impression 
voluntarily impressed on the document. In order 
to give any meaning to this decision we have to 
suppose that the Subordinate Judge conceived the 
possibility either of a die having been made from 
somo other thumb-impression of Deosaran and a 
forged impression by means of tho die impressed 
on the document in question or that Deo>aran’a 
thumb impression had been obtained when he waa 

asleep or drunk The presumption which the 

lower Appellate Court failed to make in this case 
was a presumption that when signature on a docu- 
ment is proved by a certain person, it is for that 
person to prove that it was affixed by him other- 
wise than voluntarily. According to Taylor on 
Evidence. Edn. 3, p. 145, ‘Courts of law are in 
general bound to presume prima facie in favour of 
deeds which appear to have been duly executed*. 
‘Appear* must mean here ‘which bear a proved 
signature*. 

It cannot be said, in these circumstances 
that the finding of the Additional District 
J udge as regards the execution of the docu- 
ments in question was in any way contrary 
to law. There are no doubt certain circum- 
stances in the case which tend to create a 
suspicion in ones mind that the documents 
might not be genuine ; but on the other 
hand f there are equally strong circum. 


3. Wali Muhammad v. Mohammad Baksh, (1930) 

17 AIRPO 91=122 I C 310=57 I A 86= 

11 Lah 199 (P C). 


. o u v. uog oingn, viyaij . 

A 1 R Pat 219=134 I C 635=12 P L T 233. 
5 ‘ V * Naaku > (1928) 15 A I R AU 16= 
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stances -which incline one’s mind to the 
other side. This being so, it was open to 
the Additional District Judge to lean to one 
side rather than the other and this con- 
duct on his part is not open to criticism on 
[Second appeal. We accordingly hold that 
these appeals are not entertainable. We 
dismiss them; but in the peculiar circum- 
stances of the case, we leave the parties to 
bear their own costs before us both of the 
appeals and the revision. 

. d.s./r.k. Appeals dismissed. 
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j Dalip Singh J. 

; N anak Chand — Plaintiff — Appellant. 

v. 

Gandu Ram and others — Defendants 

Respondents. 

Second Appeal No. 1020 of 1937, De- 

cided on 13th January 1938, from decree 

of Senior Sub. Judge, Gurdaspur, D/. 10th 
May 1937. 

(a) Transfer of Property Act (1882), S. 43 
Cer £ am share of person sold at Court sale 
though such person not entitled to any share at 
time of sale Person subsequently becoming 
entitled to such share — Such person cannot be 
compelled to make good from such share title 
conveyed to vendee at Court sale. 

r Where certain share of a person is sold by a 
^ourt sale though in fact he was not entitled to 
any such share at the time of the sale but sub- 
sequent to the sale has become entitled to such 
Share, such person in equity would not be com- 
pelled to make good from the share which he 
subsequentiy acquires the title conveyed to vendee 
at the Court sale because there can be no question 
of equities in the case of a Court sale. [P 861 C 1] 

.(b) Hindu Law— Joint family— Coparcener’s 

nature 111 Coparcenary P ro P er *y « of fluctuating 

. A coparcener’s share in the coparcenary pro- 
pqrty, is not a fixed or certain thing; it is a 
fluctuating interest which on partition may or 

play not lead to a share falling to a particular 
coparcener. [p 361 c ^ 

C.. L. Aggarwal and Durga Das Jain — 

' • : for Appellant. 

Shamair Chand for Respondents. 

Judgment. Nanak Chand,, plaintiff, 
obtained a money decree against one Puran 
Chand and in execution of this decree he 
brought the l/6th share of Puran Chand 
in ,one shop and two houses to sale and 
purchased it himself in 1925. In 1929 he 
obtained joint possession along, with the 
?/£fv' cp -sharers. In 1932 he conveyed 
jgjn one house to Gandu Ram 


a. i. ir. 

one of the cosharers. On 21st July 1936 
he brought the present suit for partition 
of the share acquired by him in one shop 
and one house. The remaining cosharers 
raised various pleas but important pleas 
for the purposes of this appeal were that 
the house had belonged to one Lai Ditta 
who had six sons of whom .Puran Chand, 
judgment-debtor of Nanak Chand, was one, 
that Lai Ditta was still alive or, at any 
late, was not dead at the time when the 
share of Puran Chand was sold, and there- 
fore Puran Chand had no l/6th share at 
that time and therefore Nanak Chand, 
plaintiff, had acquired nothing under the 
said sale and therefore had no title on 
which to base his suit for partition. 

The trial Court held that the property 
was ancestral, that Lai Ditta and his six 
sons formed a joint Hindu coparcenary and 
Puran Chand had no l/6th share and the 
share of such a coparcener could not be 
attached and sold and the other coparce- 
ners could have avoided even a voluntary 
sale by a coparcener of a specified share, 
that there was no proof that Lai Ditta 
was dead at the time of the suit and no 
proof that he was dead at the time of the 
sale in 1925, that the purchase by Gandu 
Ram might estop him but could not estop 
the others and therefore that Nanak 
Chand, plaintiff, had not proved any title 
on which to base the suit for partition 1 and 
therefore it dismissed the case. On appeal 
the learned Senior Subordinate Judge held 
that Lai Ditta had last been heard of in 
1921; the presumption was that in 1936 
he was dead, but that there was no pre- 
sumption as to the date of death and 
therefore it was not shown that he was 
dead at the time of the sale in 1925, that 
Puran Chand was not proved to be tho 
owner of l/6th share at the time of the salo 
and there was no proof of any disruption 
of the joint Hindu family at that time 
or at any subsequent time and that there- 
fore the plaintiff had acquired nothing by 
the purchase and that no question arose of 
Puran Chand now making good the title 
then conveyed as it was not a voluntary 
sale and therefore dismissed the appeal but 
left the parties to bear their own costs in 
both Courts., , 

The plaintiff has come in second appeal 
and his learned counsel has contended that 
there was no presumption as to the dato 
of death of Lai Ditta but the circumstances 
of the case show that he must have* been 
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dead in 1925. I am unable to follow this 
contention or the further contention that 
the onus of showing that Lai Ditta was 
alive in 1925 lay on the defendants. 1 am 
unable to hold that the circumstances raise 
any presumption as to the date of Lai 
Ditta’s death. The plaintiff asserted that 
he had rightly purchased a l/6th share in 
the property, namely the share of Purau 
Ohand: it was for him to show that this 
assertion, which implies that Lai Ditta 
was dead, was true in fact and therefore 
the onus lay on him. The next contention 
of the learned counsel was that under the 
principles governing S. 18, Specific Relief 
Act and S. 43, T. P. Act, now that Puran 
Chand had a 1/ 6th share in the property, 
equity would compel him to make good 
from his share the title conveyed to the 
plaintiff by the Court sale in 1925. The pro. 
position is not supported by any authority 
and it seems to me that there can be no 
question <5f any equities in the case of a 
|Court sale and hence this contention is 
also unfounded. 

The last contention was that Puran 
Chand, at any rate, had some right, title 
or interest in the property. If Lai Ditta 
were dead in 1925, then on partition the 
right, title or interest w’ould have amount- 
ed to a l/6th share in the property; if Lai 
Dittawere alive, the right, title or interest 
would have amounted on partition to 1/7 
share of the property. But the learned 
counsel contends that though what was 
sold was a l/6th share, it must be deemed 
to convey the right, title or interest of 
Puran Chand in the property at that time 
and now,, when the suit is brought for 
partition, the right, title or interest of 

Puran Chand should fall to the plaintiff’s 

sharo in partition. It is however difficult 
to hold that a sale of a l/6th share should 
be deemed to be a sale of the right, title 
| °r lnter est. A coparcener’s share in the 
coparcenary property is not a fixed, or 
certain thing; it is a fluctuating interest 

To a C ,hn? Or may not lead 

W h T ?K a "r ng t0 a particular coparce. 
°t r :, ‘^! ore do not thiuk on the 

13 t P0 ? sible t0 deem the sale 

of l/ 6th share to be a sale of the right, 
title or interest On the whole therefore 

Lninf ' f T P ‘ ni0n o£ the learDe d 

Senior Subordinate Judge was correct and 

the appeal must be dismissed with costs. 
J. order accordingly. 

D.S./R.K. Appeal dismissed .. 
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FULL BENCH 

Da lip Singh, Monroe and ' 

Din Mohammad JJ. 

Jagat Bam Defendant — Appellant. 

v. 

Alisar Kharaiti Bam and another , 
Plaintiffs and others , Defendants — 
Respondents. 

Letters Patent Appeal No. 29 of 1937, 
Decided on 17th December 1937, against 
Judgment of Bhide J., D/. 4th January 
1937, reported in A I B 1037 Lah 392. 

* (a) Civil P. C. (1908), O. 7, R. 11 and 
s - 149— Power under O. 7, R. 11 is discre- 
tionary and the wording of S. 149 does not 
stand in its way — (Per Din Mohammad and 
Coldstream JJ. in Order of Reference.) 

It is not incumbent upon a Court of justice to 
allow the plaintiff an opportunity to make good 
the deficiency under O. 7, R. 11. O. 7, R. 11 is 
not an enabling provision and has nothing to do 
with the power of the Court to have the deficiency 
made up. It is on the other hand a disabling pro- 
vision, enjoining the Court to reject a plaint if 
deficiency is not made good as ordered by the 
Court. The authority to issue the order lies in 
f - 149 an d the penalty for default in R. 11 of O. 7. 
whether the Court condones a mala fide mistake 
and grants time or it does not condone bona fide 
one and does not grant time, the wording of S. H9 
does not stand in its way. The Court of Appeal 
may supervise the discretion but it cannot be 
denied that the discretion is there : A 1 R 1917 
Lah 377, Dissent.; Case law discussed. , . 

( j )Ci I U JV. 0, (1908) ’ S - 149-Discretion 
under, should be exercised in favour of litigant 

except in cases of contumacy or positive mala 
fides (Per Full Bench). 

The discretion conferred on the Court by S 149 
is normally expected to be exercised in favour of 
the litigant except in cases of contumacy or posi- 
tive mala fides or reasons of a similar kind; The 
question of bona fides in this connexion should be 
construed in the sense that the word is used in. the 
General Clauses Act and not as used in the Limi- 
tation Act. [P 305 0 2} 

Qabul Chand for J. L Kapur and J. L. 
Kapur — for Appellant. 

Achhru Ram and D. N. Aggarwal — for 
Bespondents.'. 

Order of Reference 

Din Mohammad J. — This appeal has 
arisen in the following circumstances ; The 
defendants had executed a mortgage bond 
m favour of the plaintiffs on 13th January 
1923. On 14th January 1935, which was the 
last day of limitation, a plaint was drafted 
on behalf of the plaintiffs for instituting a 
gainst the defendants on the footing 
of this bond, and after being stamped with 
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value of Rs. 210 which was the proper tering the suit cc 
amount of court-fee chargeable on the order approving c 
plaint, it was presented at 4-15 P. M. to the taken by the Se 
benior Subordinate Judge, Juilundur, to The Senior Subc 
whom the functions of distributing plaints mined as a witn 
to various Courts working there had been stated that he wa 
delegated by the District Judge under S. 37 Court” when he g 
read with S. 34, Punjab Courts Act, and the ordinate Judge S 
rules and orders of the High Court, Vol. 1, and that on the c 

hr’ Q • o 0 ° nly visible acfcion taken by first presented to 
the benior Subordinate Judge on that day order granting th< 

m relation to the plaint was to endorse up the deficiency c 
the date and the time of the presentation Snhnrrlinoi 

of the plaint on its opening page over his Parnfl l 

own initials. On 16th jfnuary the full ornate Jud^ t 

“ nn ‘ o£ COUrt .- fe0 "as paid and on the a n order undfr S h 
same day an endorsement was stamped on nlainHtfV pnnrhi^f 
the plaint by the Senior Subordinate Judge much “one of tSe 

Ja°n WIDg the , iDSt , itUtiOD ° f th0 Suit °“ 16th ““cog standing fu 
January and making over the case to the court-fee reauired 

Court of the Subordinate Judge, Second quainted with the 

admitted^ ^T^ 1 ' Th0re th ® P iainb " a9 treasury, that no ' 
admitted and registered and summonses Court takine seisin 

were issued to the defendants. delav in navin^Thp 

On the due date the defendants appeared the Court in any ot 

otheraThat 8 “ > °h ^ S T Und a ?-° Dg these circumstance 
others that the suit having been validly validlv instituted 

instituted only on 16th January when the was barred by tim 

full amount of court-fee was paid was m i gse d the suit. T 

Thereupon a preliminary the District Judge, 

issue on the question of limitation was view. In his oDir 
framed and tried The plaintiffs stated Zde by the Sen 

nn l-hhT they ha , d o gon0 to the treasury was good in law, a, 
on 14th January at 2 P. m. to purchase the nate Jud<*e althc 

necessary stamps, they found the treasury officer” only! was c 
dosed and consequently, they were com. plaintiffs time to m £ 
polled to put in the plaint with a one rupee court-fee. He allow 
stamp only. They further averred that the suit to be withir 
the benior Subordinate Judge had verbally mu ,, j 

granted them time to make up the defici- ^ 

ency of the court-fee leviable on the plaint PP® al fco fchls 
and on their complying with the order, the g rt 

plaint came to have the same force and gree - d wlfch t 

effect as if such fee had been paid in the o°u S °i. t T t0 
first instance. Moreover, the Court of the Judg )f V 

Subordinate Judge, Second Class, having « * f* ** 

admitted and registered the plaint on 16th ° f^e 
January should be deemed to have ac- fW, ^ 

quiesced in the order made by the Senior 

fheother a h e ^ further observed th 

the other hand, contended that in the first nloinHffa 

. * f , | ^ _ the first instance wa 

ssu; as iLsJsi jsz a 

charging the functions oi a Court, but was 

merely performing a ministerial function. >****?? * e 4 

Thirdly, the order of the Subordinate was to ask the puStiffl 


ct: 
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r tering the suit could not be treated as an 
s order approving of and adopting the action 
3 taken by the Senior Subordinate Judge. 
) The Senior Subordinate Judge was exa- 
? mined as a witness in the case and he 
i stated that he was acting as a “distributing 
Court” when he sent the case to the Sub- 
) ordinate Judge, Second Class, for disposal 
, and that on the day when the plaint was 
r firsfc Presented to him, he had made an 
order granting the plaintiffs time to make 
1 up the deficiency of the court-fee. 

The Subordinate Judge, Second Class, 
came to the conclusion that the Senior Sub- 
ordinate Judge had no authority to make 
an order under S. 149, Civil P. C., that the 
plaintiffs’ conduct was not bona fide, inas- 
much as one of the plaintiffs being a pleader 
of long standing fully knew the amount of 
court-fee required and was intimately ac- 
quainted with the hours of working in the 
treasury, that no order was made by the 
Court taking seisin of the case, nor was the 
delay in paying the court-fee condoned by 
the Court in any other manner and that in 
these circumstances, the suit having been 
validly instituted on 16th January only, 
was barred by time. He accordingly dis- 
missed the suit. The plaintiffs appealed to 
the District Judge, and he took a different 
view. In his opinion, the verbal order 
made by the Senior Subordinate Judge 
was good in law, and the Senior Subordi- 
nate ^ Judge, although a “distributing 
officer ’ only, was competent to allow the 
plaintiffs time to make up the deficiency of 
court-fee. He allowed the appeal and held 
the suit to be within time. 

Thereupon, the defendants preferred an 
appeal to this Court which came ou for 
hearing before Bhide J. The learned 
Judge agreed with the defendants’ conten- 
tion in so far as to hold that the Senior 
Subordinate Judge was a mere ministerial 
officer and as such could not make a valid 
order granting time to the plaintiffs to 
make good the deficiency. He even re- 
marked that this position was not seriously 
challenged by the plaintiffs’ counsel. He 
further observed that the action of the 
plaintiffs in not paying proper court-fee in 
the first instance was not bona fide. But 
relying on R. 11 of O. 7, Civil P. C., he dis- 
missed the appeal and maintained the order 
of the District Judge. In the course of his 
judgment he said : 

* * * * the worst that the trial Court could do 
was to ask the plaintiff to make up the oourt-fee 
on the very day on whioh the plaint was presented. 
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As it was, the deficiency in the court-foe had 
already been made up before the plaint reached the 
trial Court. In these circumstances, the mero fact 
that the deficiency had been made up on the 
requisition by the Senior Subordinate Judge who 
was not authorized to extend any time for the 
deficiency in the court-fee being made up does not 
appear to me to be material. 

It is against this judgment that the 
present Letters Patent appeal has been 
preferred. The case rests on the true con- 
struction to be put on S. 3, Limitation Act; 
Ss. 6 and 28, Court-fees Act; and R. 1 of 
O. 4; 8. 149 and R. 11 of O. 7, Civil P. C. 
8. 3, Limitation Act, provides that every 
suit instituted after the period of limitation 
prescribed therefor shall be dismissed. In 
the explanation appended to this section, it 
is stated that, in ordinary cases, a suit is 
instituted when the plaint is presented to 
the proper officer. S. 6, Court-fees Act, lays 
down that no document of any of the kinds 
specified as chargeable in the first or second 
schedule to the Act annexed (which include 
plaints) shall be filed, etc. in any Court of 
justice or shall be received or furnished by 
any public officer, unless in respect of such 
document a fee of an amount not less 
than that indicated by either of the said 
schedules be paid. S. 28, Court-fees Act, 
says that no document which ought to bear 
a stamp under the Act shall be of any 
validity, unless and until it is properly 
stamped, but at the same time adds that 
when any such document is through mistake 
or inadvertence received, etc. in any Court 
or office without being properly stamped, 
the presiding Judge or the head of the 
office, as the case may be, may, if he thinks 
fit, order that such document be stamped 
as he may direct and on such document 
being stamped accordingly, the same and 
every proceeding relative thereto shall be 
as valid as if it had been properly stamped 
in the first instance. 

Coming now to the Civil Procedure Code, 
we find that R. 1 of O. 4 enacts that every 
suit shall be instituted by presenting a 
plaint to the Court or such officer as it 
appoints in this behalf. This is in conson- 
ance with the Explanation to S. 3, Lim. Act. 
8. 149 confers power on the Court to allow 
the person who has not paid the whole or 
a»ny part of any fee prescribed for any 
document to pay the whole or part, as the 
case may be, of such court-fee and provides 
that upon such payment the document in 
respect of which such fee is payable shall 
have the same force and effect as if such 
fee had been Daid in the first i 


This is in harmony with S. 28, Court-fees 
Act, the only difference being that it is 
wider in its scope. O. 7 deals with plaints. 
It defiues the procedure to be adopted in 
drafting, admitting or returning them, and 
in the course of those provisions, it deals 
with their rejection. R. 11 (c) lays down 
that the Court shall be bound to reject a 
plaint written upon paper insufficiently 
stamped, if the plaintiff on being required 
to supply the requisite stamp paper within 
a time to be fixed by the Court, fails to do 
so. Tiiis Rule however has been so inter- 
preted by the various Courts in India as 
to be hardly reconcilable with S. 149, 
Civil P. C. 

In 39 I C 766 1 a Division Bench of this 
Court, composed of Scott-Smith and Shadi 
Lai JJ., held that under R. 11 of O. 7, the 
Court is bound to grant time for affixing 
the proper court-fee and has no discretion 
in the matter. It was further observed 
that S. 149, Civil P. C. containing a general 
provision relating to all documents cannot 
control the rule laid down in R. 11 of O. 7, 
which deals specifically with plaints. A 
similar interpretation has been put on this 
Rule by a Division Bench of the Madras 
High Court in A I R 1927 Mad 1002; 2 by 
Wallace J. of the same Court in 95 1 C439;* 
and by a Division Bench of the Calcutta 
High Court in 49 Cal 880. 4 The remarks 
made by Chamier C. J. of the Patna High 
Court in 42 1 C 675'* which have been 
quoted with approval in another Patna 
judgment reported in 70 I C 378 6 also 
support that construction. The trend of 
the decison in 3 P R 1893 7 and 29 All 
749, 8 too, lies in the same direction, 
although those decisions do not deal exactly 
with the same matter as is now before us. 

I respectfully agree with those decisions in 
so far as to hold that for the purposes of 
the Limitation Act, a plaint stamped under 

1. Jiwan Das v. Khushali Ram, (1917) 4 A I R 

Lah 377=39 I C 766=27 P R 1917. 

2. Subramania Iyer v. Rama Iyer, (1927) 14 

AIR Mad 1002=105 I C 881=54 MLJ 67. 

3. Basavayya v. Venkatapayya, (1926) 13 A I R 

Mad 676=95 I C 439=51 M L J 90. 1 

4. Radha KantaSaha v. Debendra Narayan Saha. ■ 

(1922) 9 A I R Cal 506=70 I C 101=49 Cal 
880=27 OWN 566=88 C L J 74. 

5. Ram Sahay Ram Pande v. Lakshmi Narain 

Smgh, (1917) 4 A I R Pat 26=42 1 C 675=3 
Pat L J 74. 

6. Deonath Sahai v. Radha Nath Prasad, (1922) 

9 A I R Pat 56=70 I C 378=3 PLT 142. 

7. Janda Khan v. Bahadur Ali, (1893) 3 P R 

1893. 

8. Hari Ram v. Akbar Hussain, (1907) 29 All 
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Che order of the Court with proper court- 
lee after the expiry of limitation becomes 
valid from the day it was first presented. 
But, equally respectfully I beg to differ from; 
them where they further lay down that 
under R. 11 of O. 7, it is incumbent upon a 
Court of justice to allow the plaintiff an 
opportunity to make good the deficiency 
It is clear that S. 149, Civil P. C. was 
introduced for the first time in 1908, when 
the Code was amended, while S. 54 (to- 
which R. 11 of O. 7 corresponds) existed in 
the old Code in the very shape in which 
it now exists. If a statutory duty had 
already been imposed on the Court by the^ 
terms of S. 54 to grant time to the plain, 
tiff to make good the deficiency, it passes 
my comprehension why in derogation of 
that section, the matter was placed in the 
discretion of the Court by the terms of the 
new S. 149. The effort made in 39 I C 
766 to get over this difficulty, if I may 
say so with respect, does not appear to me 
to be successful. With due deference to 
the learned Judges therefore who have 
interpreted R. 11 of O. 7 in the manner 
indicated above, I am disposed to think 
that that interpretation is wrong. 

To me the various provisions of law 
which have been alluded to above appear 
to be quite plain and consistent. A suit can 
only be taken to have been instituted 
when a plaint is presented (O. 4, R. 1, 
Civil P. C. and Explanation to S. 3, Lim. 
Act). A plaint is valid only when proper 
court-fee is paid in respect thereof (S. 28,. 
Court. fees Act). No plaint can be received, 
etc. unless it bears proper stamp (S. 6, 
Court-fees Act). Every suit instituted 
after the period of limitation is to be' dis. 
missed (S. 3, Lim. Act). The combined 
effect of these provisions is that unless a 
plaint bearing proper stamp is presented 
within time, the suit is barred by the sta- 
tute of limitation and must be dismissed. 
But there are further provisions by way of 
exceptions which relax the rigour of this 
rule. Prior to 1908, S. 28 empowered the 
Court to have the deficiency made up in 
those cases where insufficiently stamped 
plaints were filed etc., through mistake or 
inadvertence. In 1908, a provision, wider 
in scope, was added in the form of S. 149, 
Civil P. C. In both cases the validation 
has a retrospective effect, but in both of 
them the exercise of the power is discre- 
tionary. Then comes R. 11 of O. 7, wfiich 
provides the penalty for not complying 
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enabling provision and has nothing to do 
the power of the Court to have the 
deficiency made up. It is, on the other 
hand, a disabling provision, enjoining the 
Court to reject a plaint if deficiency is not 
made good as ordered by the Court. The 
authority to issue the order, in my view, 
lies in S. 149, Civil P. C., and the penalty 
for default in R. 11 of O. 7. Interpreted in 
this manner, every provision of law becomes 
mtelligible and harmonious and our first 
effort should be to find harmony and con- 
cord in the various enactments and not 
disharmony and discord. 

In addition to the authorities referred to 
above, counsel for the respondent has relied 
on 123 P R 1907,° 74 P R 1903, 10 AIR 
1928 Lah 274, 11 (1936) 38 P L R 445, 12 27 
Bom 330, 13 32 Mad 305, 14 70 I C 378® and 
^7.1 CJ 507; 16 but none of these authorities 
is in point, as in every one of them, the 
Court hearing the suit had granted time to 
make up the deficiency of court-fee and I 
have already remarked, that if this be so, no 
question arises as to the invalidity of the 
plaint. I may also observe that I am not 
impressed by those judgments which intro- 
duce the question of bona fide or mala fide 
mistakes. To me, that also is an unjustifi- 
able attempt to introduce foreign matter 
into the plain provisions of law which do 
not admit of any such intrusion. Whe- 
ther the conduct of the plaintiff is bona 
fide or mala fide, it does not matter. Whe- 
ther the Court condones a mala fide mis-i 
take and grants time or it does not condone 
a bona fide one and does not grant time, the 
wording of S. 149, Civil P. C., does not 
stand in its way. The Court of Appeal may 
supervise the discretion but it cannot bel 
denied that the discretion is there. 

In the view of the law that I have taken, 
the only question that falls to be deter- 
mined in the present case is whether the 
order granting time was made by a proper 

9. Saif Ali Khan v. Fazil Mehdi Khan, (1907) 

123 P R 1907=82 P W R 1907. 

10. Tara Singh v. Muhammad, (1903) 74 PR 1903'. 

11. Muhammad Shafi Muhammad Ayub v. Delhi 

House of Multan, (1928) 15 A I R Lah 274= 

115 I C 757. 

12. Hira Lai v. Mfc. Favazi Khanam, (1937) 24 

AIR Lah 111=167 I C 291=(1936) 38 PLR 
445. 

13. Dhondi Ram v. Taba, (1903) 27 Bom 330=5 

Bom L R 198. 

14. Gavaranga Sahu v. Boto Krishna Patro, (1909) 

32 Mad 305=1 1 C 507=19 M L J 840 (F B). 

15. Gaya Loan Office Ltd. v. Awadh Behari Lai, 

• • (1916) 3 A I R Pat 136=37 I C 507=1 Pat 
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tribunal within the meaning of S. 149, 
Civil P. C. If it is held to be so, the suit 
is within time; if not, it is time-barred. It 
is common ground that the Senior Subordi- 
nate Judge was only a distributing officer or 

• at the be9t a ‘distributing Court’ as he 
chooses to call himself. Whatever his 
designation, his functions were not that of 
a Court taking cognizance of the case. He 
was performing a duty which had been 
delegated to him by the District Court and 
that delegation was limited. It was con- 
fined merely to distributing work among 
various Subordinate Judges and he could 
not, therefore, arrogate to himself the func- 
tions of the Court trying the suit. This 
being so, he had no power to grant time to 
the plaintiffs to make good the deficiency 
and his ultra vires order can be of no avail 
to the plaintiffs to save limitation. In 
fact, this was practically conceded before 
Bhide J. On this ground, I would have 
allowed this appeal and dismissed the suit 
as time-barred but for the mass of autho- 
rity against the view I am inclined to take 
of R. 11 of O. 7, Civil P. C. I consider 
therefore that it is a fit case to be referred 
to a larger Bench and I would order accord- 
ingly. 

Coldstream J. I agree throughout. 

Opinion of Full Bench. 

Dalip Singh J. The facts of this Let- 
ters Patent appeal are set out at length in 
the order referring this case to a Full 
Bench for decision. The point on which 
the Division Bench referring the Letters 
Patent appeal felt some hesitation was 
whether it was correct to hold that under 
O. 7, R. 11, Civil P. C. in the case of a 
document insufficiently stamped the Court 
had no discretion to reject the document 
and was bound to give an opportunity to 
the person presenting the document to 
make up the court.fee. It is unnecessary 
on the facts of this case to enter into any 
discussion of the point which caused the 
reference, because the whole case was 
referred to the larger Bench for decision, 

and the appeal can be disposed of on 
another ground. 

• It appears to me that this case can be 
decided without going into the point of law 
which caused the reference because on the 
facts the discretion conferred on the Court 
by Section 149, Civil Procedure Code, 
should, in the circumstances, have been 
exercised in favour of the plaintiff. The 
only reason given by the trial Court for 


■not exercising that discretion in favour of 
,tbe plaintiff was that the mistake was not 
bona fide. The reason for holding that 
the mistake was not bona fide was that he 
was a practising lawyer of 17 or 18 years’ 
standing and should have been expected to 
know the working hours of the Treasury. 
Wo have been informed at the Bar that 
the plaintiff practises in the tahsil of 
Nakodar in the Jullundur District and it is 
not clear why he should know the working 
hours of the Jull under District Treasury at 
headquarters. As a matter of fact, I doubt 
if many practising lawyers know the work- 
ing hours of the Treasury in any particular 
District because the work of obtaining 
stamps, etc., from the Treasury is generally- 
left to the clerk of the counsel concerned 
but be that as it may, it seems to me that 
the discretion conferred on the Court by 
S. 149, Civil P . C., is normally' expected to^ 
be exercised in favour of the litigant except 
in cases of contumacy or positive mala fides 
or reasons of a similar kind. The question 
of bona tides in this connexion should be 
constiued in the sense that the word is used 
in the General Clauses Act and not as used 
in the Limitation Act. A thing should be 
presumed to be done bona fide, if it is 
done honestly whether it is done negli. 
gently or not for the purposes of judging 
whether the discretion under S. 149 should 
or should not be exercised in favour of the 
litigant. On this point of view there is no 
proof and no suggestion has been made in 
this Court that there was any mala fide 3 
on the part of the plaintiff. The only thin* 
that has been suggested is that he might 
have gone earlier in the day to the Jullundur 
Treasury or should have taken the precau. 
tion of depositing his money one day earlier 
and thus making certain of getting stamps on 
the last day of limitation. This can hardlv 
be said to constitute mala fides sufficient to 
disentitle him from the exercise of the die; 
cretion in his favour. 

JthasbBBn urged as a last resort that 

the discretion under S. 149 could not be 

exercised because at the time when the 

document came before the Court the court. 

fee had already been made up. The areu 

ment does not appeal to me at all, for the 

simple reason that once the plaint had 

been presented to the Officer of the Court 

assuming that the learned Senior Subordi ’ 

nate Judge was acting in a ministerial 

capacity only and not judicially, the plain 

tiff had no Ippger any control over the 
document and — ,a * * - cne 
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stamp it at all. Assuming again that the 
order of the Senior Subordinate Judge 
allowing him to stamp this document was 
not a judicial order, it could not be said 
that the document had been validly 
stamped by the plaintiff at all. Therefore 
when the plaint came before the learned 
trial Court, in the eye of the law it 
remained a document insufficiently stamped 
and therefore the Court had the discretion 
under S. 149 of treating the stamp, which 
no doubt already existed as a fact on the 
document, as being put on in compliance 
with the order that it should have passed 
exercising the discretion in favour of the 
plaintiff. For these reasons therefore I 
would hold that there is no force in this 
appeal and the decision of the learned 
Judge in Single Bench should be upheld. 
The parties will be left to bear their own 
costs in the Letters Patent appeal. 

Monroe J. — I agree. 

Din Mohammad J. — I agree that the 
appeal should be dismissed. 

v.b.b./r.k. Appeal dismissed . 
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Skemp J. 

Budhu— Accused — Petitioner. 

v. 

Emperor . 

Criminal Revn. Petn. No. 1531 of 1937, 
Decided on 6th January 1938, from order 
of Senior Sub- Judge, Hoshiarpur, D/- 11th 
May 1937. 

(a) Criminal P. C. (1898), S. 480— Concilia- 
tion Board constituted under the Punjab Relief 
of Indebtedness Act is “Court” and proceed- 
ings before it are judicial proceedings— Board 
can take action in respect of contempt of Court 
committed before it. 

A Conciliation Board constituted under the Pun- 
jab Relief of Indebtedness Act is a Court and the 
proceedings before it are judicial proceedings. 
Where such Board takes action against a party 
appearing before it for contempt of Court under 
8. 480, Criminal P. C., and fines him under S. 228, 
Penal Code, it acts within its jurisdiction. 

[P 367 0 1] 

(b) Punjab Relief of Indebtedness Act (7 of 
1934), S. 22 — Board constituted under Act 
starting proceedings for contempt of Court 
against party appearing before it and fining 
him — Order of Board is open to revision. 

Section 22, Punjab Relief of Indebtedness Act, 
refers only to order passed in pursuance of the Act 
and. does not alter or affect the Code of Criminal 
Procedure. [P 867 0 2] 

Where a Board constituted under the Act takes 


A. I. B. 

under S. 480, Criminal P. C., and fines him, its 
order is open to revision. S. 486, which allows an 
appeal from an order under S. 480, to the Court 
to which such decrees or orders are ordinarily 
appealable, does not apply to the case as ordi- 
narily there is no appeal against order passed by 
the Board, but S. 439 enables the High Court 
to exercise any of the powers conferred on a 
Court of Appeal and it has jurisdiction to deal 
with the matter in revision. [P 867 0 2) 

J. R. Agnihotri for Petitioner. 

Order. This is a petition for revision 
against an order of the Conciliation Board, 
Garhshankar fining the petitioner Rs. 50 
for contempt of Court. The Board dealt 
with the matter themselves in accordance 
with S. 480, Criminal P. C. The petitioner 
appealed to the Senior Sub- Judge at 
Hoshiarpur, who held quite correctly that 
in view of S. 22, Punjab Relief of Indebted- 
ness Act, no appeal lay. He has now come 
here in revision. Notice issued to the Dis- 
trict Magistrate of Hoshiarpur who held 
that Crown representation was unneces- 
sary, and I have nob had the advantage of 
hearing the Crown. The District Magis- 
trate could not have thought that the 
matter was clear beyond doubt and the 
inference is that he did not think that the 
point was of any importance. Mr. Agni- 
hotri, who represents the petitioner, 
addressed to me a very interesting argu- 
ment. His case is that the Conciliation 
Board is not a Court but rather resembles 
arbitrators and that in any case proceedings 
before the Board are not judicial pro- 
ceedings. 

On the first point he referred particu- 
larly to the commentary on Ss. 14 and 16, 
Punjab Relief of Indebtedness Act, in 
Khalifa Shuja-ud-Din and N. K. Iyer’s 
Edition. At page 75, the learned authors 
express the opinion that it is nowhere pro- 
vided that the Board is to be considered to 
be a Court and that the members of the 
Board can be said to be arbitrators. I do 
not agree with this opinion. The first rea- 
son advanced by Mr. Agnihotri for holding 
that a Conciliation Board is not a Court is 
its name; its name, the Board, has the 
Honour of sharing with their Lordships of 
the Judicial Committee of the Privy 
Council, who frequently refer to theipselves 
as a Board. S. 8 of the Act provides for 
the setting up, constitution and duties of 
Debt Conciliation Boards. S. 8 (l) (a) pro- 
vides that : 


The Local Government may for the purpose of 
amicable settlement between debtors and their 
creditors establish Debt Conciliation Boards. . _ / 


1938 


Budhu v. Emperor (Skemp J.) 


Lahore 367 


Section 8 (l)(b) enables the Local Govern- 
ment to de6ne the local limits of the 
Board’s jurisdiction, and (c) to determine 
the pecuniary limits of the jurisdiction. 
Local and pecuniary limits of jurisdiction 
suggest a Court. S. 16 provides that any 
Board 

may exercise all such powers connected with the 
summoning and examining of parties and wit- 
nesses as are conferred on Civil Courts 

by the Code of Civil Procedure, and every proceed- 
ing before the Board shall be deemed a judicial 
proceeding. 


It appears to me that this section settles 
the matter. The Board has the powers of 
la Civil Court with reference to the exami- 
nation of the parties and witnesses and 
their proceedings are judicial proceedings. 
A body so empowered must be a Court. 


Mr. Agnihotri and the learned authors 
of the commentary suggest that they are 
arbitrators; but this is not borne out by 
the provisions relating to arbitration in the 
Second Schedule to the Civil Procedure 
Code. Leaving aside arbitration without 
the intervention of the Court, where the 
parties choose their arbitrator, an arbitrator 
is appointed by the Court and the matter 
in difference is referred to the arbitrator 
by the Court (Paras. 2 and 3). By Para. 7, 
the Court shall issue processes to the 
parties and by Para. 7 (2), if any one is 
guilty of contempt, it is the Court which 
.shall punish the guilty person. I am of 
lopinion that a Conciliation Board is a Court. 


The next point taken is that the proceed- 
ings were not judicial proceedings, and 
various authorities were referred to; but 
the matter seems to me to be concluded by 
the statute itself which says (S. 16): “Every 
proceeding before the Board shall be deemed 
a judicial proceeding.” Therefore, I think 
that the Board was acting within jurisdic- 
tion in passing an order of fine under S. 228, 
Penal Code, and in adopting the procedure 
laid down in 8. 480, Criminal P. C. 


The next question is whether the High 
Court has jurisdiction to deal with the 
matter on revision in view of S. 22 of the 
ct, which says : No appeal or application 
for revision shall lie against any order 
passed by the Board”. I think however 
that this section refers only to orders passed 
m pursuance of the Act. In this connexion 
reference may be made to S. 21, which 
bars civil suits to question the validity or 
legality of any agreement made under the 
Aot, and to S. 23, which 


Board to review its own order. The present' 
proceeding was under the Penal Code and 
the Criminal Procedure Code. Her& 
I may refer to Maxwell’s Interpretation 
of Statutes, Edn. 7, p. 52 : 

It is in the interpretation of general words and 
phrases that tho principle of strictly adapting the 
meaning to tho particular subject matter with 
reference to which the words are used finds its 
most frequent application. However wide in the 
abstract, they are more or less elastic, and admit 
of restriction or expansion to suit tho subject 
matter. While expressing truly enough all that 
the Legislature intended, they frequently expresn 
moro, in their literal meaning and natural force; 
and it is necessary to give them the meaning which 
best suits the scope and object of the statute with- 
out extending to ground foreign to the intention. 
...... They are to bo construed as particular if 

tho intention be particular; that is, they must be 
understood as used with reference to the subject 

mattor in the mind of the Legislature, and limited 
to it. 


See also page 71 : 

One of these presumptions is that the Legislature 
does not intend to make any substantial alteration 
in the law beyond what it explicitly declares, 
either in express terms or by clear implication, or, 
in other words, beyond the immediate scope and 
object of the statute. In all general matters out- 
side those limits the law remains undisturbed. It is 
in the last degree improbable that tho Legislature 
would overthrow fundamental principles, infringe 
rights, or depart from the general system of law 
without expressing its intention with irresistible 
clearness and to give any such effect to general 
words, simply because they have a meaning that 
would lead thereto when used in either their 
widest, their usual or their natural sen<e, would be 
to give them a meaning other than that which was 
actually intended. General words and phrases 
therefore however wide and comprehensive they 
may be in their literal sense, must usually be 
construed as being limited to the actual objects of 
the Act, and as not altering the law beyond them. 


Therefore, I am of opinion that S. 22 off 
the Act does not alter the Code of Criminal 
Procedure. S. 486 of that Code allows an 
appeal from an order under S. 480 to the 
Court to which such decrees or orders ar 


ordinarily appealable. As ordinarily there 
is no appeal, this section therefore has no 
application. There remains S. 439 which 
enables the High Court to exercise any of| 
the powers conferred on a Court of Appeal. 

In the present instance I think the 
sentence is excessive. The petitioner had 
purchased the debt in question (the amount 
is not shown) and the decree was in hie 
name. This led to a misunderstanding 
about his name and the petitioner was rude 
to the Board. Subsequently he recovered 
his temper and the order of the Board 
shows that at the intervention of a friend 
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on an apology in writing, which the peti- 
tioner would not give. Thereon they passed 
the order in question under S. 480. In my 
opinion, in view of the apology made at the 
time, the fine is excessive and I reduce it to 
one of Rs. 5. The balance, if paid, is to be 
refunded. 

R.M./r.K. Order accordingly. 
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Dalip Singh J. 

Panna Lal Jain — Judgment. debtor — 

Appellant. 



Jain Bank of India , Ltd., Lahore — 

1 Decree. holder — Respondent. 

Exn. First Appeal No. 115 of 1937, De- 
cided on 29th October 1937, from order of 
Dist. Judge, Lahore, D/- 4th March 1937. 

(a) Limitation Act (1908), Arts. 182 and 183 
— District Judge by virtue of S. 164, Companies 
Act, does not for purpose of Art. 183 become 
High Court — Art. 182 and not Art. 183 applies 
to his order. 

Though by reason of S. 164, Companies Act, the 
District Judge has the same jurisdiction and the 
same powers as the High Court, yet the District 
Judge by virtue of S. 164 does not become the 
High Court for purpose of Art. 183, Limitation 
Act. Hence to a payment order passed by the 
District Judge under powers conferred by S. 164, 
Art. 183 has no application and the only Article 
applicable is Art. 182. [P 368 C 2] 

(b) Estoppel — Counsel’s admission on point of 
law is not binding. 

The fact that the counsel has waived the objec- 
tion as to limitation does not estop his client 
from raising the same, as counsel’s admissions on 
a point of law are not binding. [P 368 0 2] 

N. 0. Mehra — for Appellant. 

F. 0. Mital for Chiranjiva Lal Aggarwal 
(for Officiating Liquidator) — for Res - 
pondent. 

Judgment. — In this case the Jain Bank 
of India Ltd. was directed to be wound up 
by an order of the High Court in 1928. 
Under S. 164, Companies Act, the subse- 
quent proceedings were directed to take 
place in the Court of the District Judge, 
Lahore. In 1931 the list of contributories 
was settled and a payment order was 
passed against the present appellant as 
well as others. No execution of this pay. 
ment order was taken out till the present 
application was made on 5th October 1936. 
•On 5th December 1936, notice to show 
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on the judgment-debtor but ' he did not 
appear. The Court proceeded to issue a 
warrant of attachment of his property and 
on 30th January 1937 the present appel- 
lant appeared and pleaded that the execu- 
tion was time- barred, that he was not 
liable to pay and that he was unable to 
pay. The Court struck issues involving these 
three points. On the question of limita- 
tion, the learned counsel for the present 
appellant waived the objection regarding 
limitation. The other two issues were 
decided against the present appellant and 
the Court granted the Official Liquidator’s 
prayer for attachment of the judgment- 
debtor’s property. 

The appellant has come to this Court 
and the only ground urged on his behalf, 
which has any force, is the question of 
limitation. On the face of it, as the pay- 
ment order was made in 1931 and the 
execution application was not made till 
1936, the plea of limitation was good. 
The learned counsel for the respondent 
however contends that Art. 183 of Lim. 
Act, applies because, by reason of S. 164, 
Companies Act, the District Judge has the 
same jurisdiction and the same powers as 
the High Court. It is quite clear however 
that the District Judge does not for this 
purpose by virtue of S. 164 become the 
High Court and therefore Art. 183, Lim. 
Act, has no application and the only Article 
applicable is Art. 182. i 

Next it was contended that the counsel 
having waived the objection, the present 
appellant wa3 estopped from raising the 
objection. But there is obviously no 
estoppel and counsel’s admissions on a 
point of law are not binding. Thirdly it 
was contended that as the appellant had 
not appeared on 5th December 1936 in 
accordance with the notice to show cause, 
the point of limitation must be held to have 
been decided against him by the rule of 
constructive res judicata. I do not think 
there is any force in this contention either. 

I therefore accept the appeal and hold that 
the application for execution is time-barred. 

No order as to costs. 

D.S./r.K. Appeal accepted . 
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FULL BENCH 

Young C. J., Bhide and Din 
Mohammad JJ. 

Mosque known as Masjid Shahid Ganj 
and others — Plaintiffs — Appel- 
lants. 


Parhandhak 
■ Defendants 


v. 

Shromani Gurdwara 
Committee, Amritsar • 

— Respondents. 

First Appeal No. 244 of 1936, Decided 
on 26th January 1938, from decree of Dist. 
Judge, Lahore, D /. 25th May 1936. 

fr * (a) Limitation Act (1908), S. 3 — Suit 
relating to mosque is not exempt from oper- 
ation of Act (Per Full Dench, Din Moham- 
mad J. Dissenting). 

Per Full Bench. — The personal law of the 
Mahomedans has been modified by the Punjab 
Laws Act and the Limitation Act. Every suit is 
subject to the Limitation Act, and the Act applies 
without distinction to suits concerning both sacred 
and secular property. And there being no provi- 
sion in the Limitation Act exempting suits relat- 
ing to “wakf” properties from its operation, a suit 
relating to a mosque must be held to be subject to 
the rules of limitation prescribed in the Limita- 
tion Act : Case law discussed. [P 370 C 2 ; 

P 377 C 1 ; P 380 C 1] 

Per Din Mohammad J. — British Courts in 
India cannot ignore the provisions of the Maho- 
medau law altogether while dealing with a mosque 
and the special features which it possesses and the 
•peculiar privileges which it enjoys are always to be 
determined under the Mahomedan law and under 
do other law, even though one of the parties to 
the suit before them may be a non-Muslim Al- 
though S 5, Punjab Laws Act, contemplates that 
Mahomedan law can be altered or abolished in 
certain respects, in regard to the privileged posi- 
tion that a mosque occupies under the Mahomedan 
law. it has neither expressly nor impliedly been 
altered or abolished by the Limitation Act, or for 
that mattor, by any other enactment, and as such 
a suit relating to it is not governed by Limitation 
Act but by Mahomedan law simpliciter : Case law 
■discussed. [P 411 c 2 ] 

# (b) Adverse Possession — Wakf property 
•can be adversely possessed (Per Full Bench, 
Din Mohammad J. Dissenting). 

Per /■ ull Bench. — The title of a person claim- 
ing adverse possession over dedicated property 
rests not on Mahomedan or Hindu law but 
on the law of limitation and prescription as it 
prevails in British India and if personal law has 
been modified by the statute of limitation, the 

ourts in British India have no option but to give 
effect to that statute. Hence a mosque can be 
adversely possessed. It is difficult to see why the 
building of a mosque or its site cannot be looked 
upon as property” merely because the “mosque” 
•has been held to be capable of suing or being sued 

•r , J “ r l stlc p .°. rso ?- A mosque is the house of 
God but is not the deity. A mosque as a build- 
ing is clearly property : Case law discussed. 

[P 375 0 2 ; P 380 G 2 ; P 381 C 1 ; 

r> n- n #• - P3820 1 ; P383 0 1] 

Per Din Mohammad J . — Inasmuch as a mos- 
que is placed extra commercium and is in its very 

1933 L/47 & 48 


nature incapable of being owned by human beings 
it cannot bo considered “property” in the sen-.e 
that it can be the object of a right of ownership. 
It is possible therefore to argue that a mosque is 
outside the mischief of the Limitation Act, even 
though that Act purports to deal with properties 
comprised in a Hindu or Mahomedan endowment 
in the circumstances mentioned in Arts 134-A, 
134- B and 134-C. It can also be argued that a 
mosque as a juristic person is not property and is 
thus not touched by the Limitation Act: Ca.v law 
discussed. [P 411 C 2] 

# # (c) Mahomedan Law — Wakf — Adverse 
possession of mosque by non-Muslim — It loses 
its sacred character (Per Full Bench, Dm 
Mohammad J. Dissenting). 

Per Full Bench. — Where a mosque has been 
adversely possessed by non Muslims, it loses its 
sacred character as a mosque and there is no duty 
cast on such persons to maintain its original 
sacred character or to maintain it as a building : 
Case law discussed. [P 377 C 1] 

Per Din Mohammad J . — Even assuming that a 
mosque is covered by the provisions of the Limi- 
tation Act, it continues to retain its sacred char- 
acter wherever it may be and in whatever condi- 
tion it is placed so long as it retains its original 
shape and form and its sacred character is never 
lost by any act of desecration, however profane 
and sacrilegious it may be. The onl> act of hosti- 
lity that the Courts in India can countenance in 
the case of a religious institution like a mosque is 
an act of direct physical interference with its 
building and anything short of it cannot be taken 
into account iua*much as all through the period 
that a so-called adverse possessor doe- not throw 
such an open challenge as is indicated above, ho 
continues to remain under a heavy burden of 
which ho is never relieved. By taking po.-session 
of a religious institution and not uriug it for the 
purpose for which it is intended, ho merely im- 
poses upon him>elf the duties and obligations of a 
quasi manager or a custodian and any breach of 
those duties in the shape of not using the institu- 
tion in the manner for which it is intended does 
not benefit him in any way nor does it extinguish 
the right of the beneficiaries of that institution 
just as a breach of duty on the part of a recog- 
nized custodian or manager would not entail these 
consequences. A beneficiary aggrieved by his aot 
may seek relief against him if he so chooses to do, 
but his inaction does not prejudice the other 
beneficiaries : Case law discussed. [P 411 0 2; 

* P 412 C lj 

(d) Limitation — Suit by juristic person is 
also subject to law of limitation (Per Full 
Bench). 

“Juristic” persons like other plaintiffs are sub- 
ject to the law of limitation, and enjoy no special 
privilege in this respect : 32 Cal 129 a»d 37 Cal 
8S5, Rel. on. [p 335 c ^ 

❖ # (e) Mahomedan Law— Wakf — Mosque 
adversely possessed by non-Muslims — All rights 
of Muslims are lost— Refusal to allow them to 
pray is not continuing wrong (P e r Full Bench, 
Din Mohammad J . Dissenting.) 

Per Full Bench. Where Sikhs have got 
adverse possession over a mosque all rights of 

Muhammadans in the mosque are extinguished and 
the Sikhs become the owners of the building and 
the right to pray” in the mosque is also extin- 
guished and hence in refusing that right to the 



370 Lahore Masjid Shahid Ganj 

Mahomed an s the Sikhs cannot be held to be 
guilty of any wrong, much less a 'continuing’ one. 
AIR 1917 Lali 160 , Listing. [P 385 C 2; 386 C 1] 

Per Din j Mohammad J. — So long as the ori- 
ginal shape and form of a mosque remain intact, 
the trespass by a wrong-doer is a continuing injury 
giving rise to a cause of action at every moment 
of the day that the trespass continues and this 
cause of action accrues not only to the mosque 
itself as a juristic person but also to its beneficia- 
ries who in the very nature of the wakf are not 
confined to any place or period of time but are 
spread over all places and all ages. The rights 
and obligations attaching to a mosque are para- 
mount to the estate and they cannot be lost 
merely by the cfllux of time and such rights and 
obligations follow the property and adhere to it 
wherever it goes. Even if it be considered that the 
right of beneficiaries of a mosque to offer their 
prayers in it is an iuterest in immovable propertj', 
this right cannot be extinguished: Case law 
referred. [P 412 C 1] 

(f) Religious Endowment — Juristic person. 

(Per Full Bench). 

The position of a juristic person is not that of 
a minor and it is doubtful whether a suit insti- 
tuted by a next friend is properly instituted : 32 
Cal 129 and A I B 1932 Mad 328, Bel. on. 

[P 386 C 1] 

^ # (g) Specific Relief Act (1872), S. 42 — 
Mosque in possession of non-Muslims — Suit on 
behalf of Muslim community— Relief of posses- 
sion of mosque open to it though not to indivi- 
duals ~ Suit for mere declaration and injunc- 
tion is not maintainable. (Per Full Bench , 
Din Mohammad J. Dissenting). 

Per Full Bench. — Where a suit is filed on 
behalf of the Mahomedan communitj' which could 
have sued for possession of a mosque in possession 
of non-Muslims even though the individuals of 
that community cannot sue for such relief, but 
the relief asked for is only for a mere declaration 
and injunction, the suit is not maintainable: Case 
laio referred. [p 336 C 1, 2] 

Per Din Mohammad J. — A beneficiary in 
some cases may be entitled to recover endowed 
property for the benefit of the trustee; but it is not 
necessary for the beneficiaries of a mosque to 
bring a suit for possession of the mosque itself and 
they cannot be compelled so to do if they merely 
seek to establish their right to offer prayers in it. 
This right they can exercise irrespective of the 
fact that the mosque is in the custody of a non- 
Muslim, inasmuch as under the Mahomedan 
law a non-Muslim can be a custodian of a mosque. 
To deny the beneficiaries a relief by way of 
declaration in the circumstances of this case 
would be to limit the scope of the substantive part 
of S. 42 within a very narrow limit and to extend 
that of the Proviso beyond legitimate bounds. 
The Proviso to S. 42 comes into play only where 
the plaintiff being able to seek further relief than 
a mere declaration of title omits to do so and. the 
beneficiarios of a mosque are not able to sue for 
possession of the mosque within the meaning of 
the Proviso : Case law discussed. [P 416 C 1,2] 

# # (h) Tort — Mosque in possession of Sikhs 
for long time — Demolition of building by 
Sikhs does not give cause of action to Muslims 
to sue. (Per Full Bench , Din Mohammad J. 
Dissenting). 


. S. G. P. Committee (FB) A. I. 

Per Full Bench. — Where a mosque has been, 
in the possession of Sikhs for a long time and the 
Muslims have lost all their rights, the demolition 
of the mosque by the Sikhs does not constitute a 
tort so as to give a cause of action to the Muslims 
to sue: Case law referred. [P 387 C 2; P 388 Cl] 
Per Din Mohammad J. — So long as the 
mosque retains its original shape and form, its 
sacred character is never lost by any act of 
desecration. The only act of hostility that can be 
countenanced is an act of direct physical inter- 
ference with the building and anything short of 
it cannot bo taken into account. Hence even if 
the Sikhs have been in possession of the mosque 
for a long time, the demolition of the building by 
them gives a valid cause of action for the Muslims- 
to sue : Case law referred. [P 412 C 2] 

*'■ Res Judicata — Suit tried and decided 
according to procedure then prevalent — Subse- 
quent suit is barred even if procedure has been 
changed subsequently. (Per Full Bench). 

W hero a suit is tried according to the procedure 
then in force and is taken up to the highest Court 
of Appeal, the mere fact that the procedure then in 
force w’as of a summary character is immaterial- 
for the purposes ^>f S. 11, Civil P. C., and a subse- 
quent suit is barred by res judicata. [P 388 C 1, 2] 

^ (j) Civil P. C. (1908), S. 11 — Suit by muta— 
walli for possession of mosque dismissed on 
ground of adverse possession — Demolition of 
mosque — Subsequent suit for restoration of 
building and declaration of right to say prayers 
held barred by res judicata. (Per Full Bench , 
Din Mohammad J. Dissenting). 

A mutawalli filed a suit for possession of a 
mosque. The suit was dismissed on ground of 
adverse possession. The mosque was demolished 
and subsequently another suit was brought for the 
restoration of the building and declaration of 
right to say prayers V [P 388 C 2; P 389 C 1] 

Held Per Full Bench. — That S. 11 applies 
not only to the final decision but also to issues. 
The real issue in the subsequent suit was also 
adverse possession and as such it was barred by 
res judicata even though there was no prayer for 
the relief of possession. 

Per Din Mohammad J. — The subject-matter 
of the subsequent suit was not the same as it was 
in the previous litigation, as in the prior suit the 
plaintiff sought to recover possession of the pro- 
perty to which he laid claims as mutawalli, while 
the subsequent suit was by the mosque itself as- 
well as the beneficiaries for the restoration of the 
mosque to its original shape and form, with the 
additional prayer that the beneficiaries may be 
allowed to sue it as a mosque. Hence the rule of 
res judicata did not operate. [P 418 C 2] 

(k) Punjab Sikh Gurdwaras Act (8 of 1925),. 

S. 5 — Petition under — O. 1, R. 8, Civil P. C. 
is not applicable (Per Full Bench). 

The Sikh Gurdwaras Act is an enactment of a 
special nature and is governed by its own proce- 
dure. Hence the procedure under O. 1, R. 8, Civil' 

P. C., is not applicable to a petition under S. 5, 
Punjab Sikh Gurdwaras Act and a notification of 
the claim under S. 3 in the Gazette and also at 
head quarters of district is sufficient. [P 389 C 2; 

P 390 C 1] 

(l) Civil P. C. (1908), O. 1, R. 8 — Bona fide 
litigation — Omission to follow procedure under 
O. 1, R. 8 is only technical irregularity (Per 

Full Bench). 
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Where the previous litigation is bona fide, the 
omission to follow the procedure in 0. 1, K. 8 is 
only a technical irregularity which causes no 
prejudice and the previous decision is binding : 
.4 1 11 1933 P C 183, Pel. on. [P 890 C 2] 

(m) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 30 (ii) — Claim in representative capacity — 
Finding of tribunal that Mahomedans in general 
have no right — S. 30 (ii) has no application 

(Per Full Bench). 


Where in a representative suit by an Anjuman, 
the Tribunal held that the Mahomedans in general 
had no right left in the mosque, that finding must 
be held to be binding on all. In this aspect of the 
case, no question of assertion of a claim on behalf 
of any individual on the ground of want of know- 
ledge, etc. within the purview of S. 30 (ii) arises. 

[P 390 C 2] 

(n) Specific Relief Act (1877), S. 56- Suit 
for injunction for restoring demolished building 
to its former condition — Relief can be granted 
and on failure to obey it, procedure under 
O. 21, R. 32 (5), Civil P. C. can be applied 
(Per Din Mohammad J.). 


In a suit for an injunction for restoring a 
demolished building to its original condition, the 
defendant contended that it was impossible for the 
Court to grant this relief as it would be difficult to 
determine the original condition : 

Held that a person who takes upon himself the 
responsibility of demolishing the building of a 
mosque cannot escape his liability to restore it to 
its original shape merely on the ground that it is 
physically impossible to re-construct it in the exact 
shape, form and condition in which the building 
stood when it was demolished. If the defendants 
refuse to obey the injunction issued, the Court can 
direct under O. 21, R. 32 (5), Civil P. C.. even the 
plaintiffs, or any other person, to do the act re- 
quired to be done so far as practicable, at the cost 
of the judgment-debtors, and the expenses incurred 
thereon can be recovered as if they were included 
m the decree. [p 42.7 c 11 

(o) Civil P. C. (1908), S. 11 — Decisions 
passed in executive capacity do not operate as 
res judicata (Per Din Mohammad J.). 


Decisions which are contemplated to operate a: 
res judicata under S. 11, are those which are giver 
after a complete observance of the procedure laic 
down by the law and not those which are more 01 
less orders passed in an executive capacity. Tc 
found the decision of a Civil Court entirely on the 
findings arrived at in a criminal judgment robs if 
of all its sanctity and binding force. [P 418 C 2] 

„ ^fe Punjab Sikh Gurdwaras Act (8 of 1925), 

15 t * oes not absolve tribunal from 
1 olio wing procedure under O. 1, Rule 8, Civil 

* • L. (Per Din Mohammad J.). 

c .. T . h ® p °wer conferred on the tribunal under S. 15 

nnnn?vf rd p^ a - r , a n Acfc is similar to fche oue conferred 
upon the Civil Courts by O. 1, Rule 10 (2), Civil 

P. C. and does not absolve it from the necessity of 

following the procedure as laid down in O. 1, R. 8 

of the Code. [P 421 Cl] 

(q) Mahomedan Law— Wakf— Rieht to use 
mosque „ individual rigbt-Suit by beneficiary 
to exercise right of devotion is not renresen- 
tative suit (Per Din Mohammad J.). P 

inJiA?i ng i ht - w a *i Uslim to use a mosque is an 
individual right and can be exercised whenever ho 

chooses so to do, so long as the mosque exists, and 


a suit instituted by a beneficiary for the exercise 
of his right of devotion in a mosque, is a suit for 
the enforcement of an individual right and is not 
covered by the provisions of O. 1, R. 8, Civil P. C.: 
Case law referred. [P 421 C 2; P 422 C 1] 

(r) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 5— Tribunal cannot declare property to be 
Sikh Gurdwara (Per Din Mohammad J .). 

On hearing a petition under S. 5, tho tribunal 
has no power to make a declaration that the pro- 
perty in suit belongs to a Sikh Gurdwara; all that 
it can do is to reject the claim as put forward in 
the petition : A I R 1935 Lah 279 , Bel. on. 

(P 422 C 2] 

(s) Punjab Sikh Gurdwaras Act (8 of 1925), 

32 Section does not cover suits instituted 

long after time when petition could be made 
has expired (Per lJm. Mohammad J.). 

Section 32 is intended to apply only to those 
suits which were pending at tho commencement of 
the Act or in which, though instituted after its 
commencement, the claim could bo made UDder 
tho sections mentioned therein within the time 
prescribed. It does not obviously cover such suits 
as are instituted long after the time during which 
the petitions could be made has expired : A I R 
1931 Lah 390 , Dissent.; A 1 ll 1931 Lah 65 (F D), 
Eri>l. [p 424 c j-j 


Dr. Mohammad Alam — for all Appel- 
lants except Nos. 1 , 2 6, 9, 12 and 17. 


Barkat Ali for all Appellants. 

Ghulam Rasul Khan and Taj-ud-Din — 
for Appellants Nos. 1 , 6, 9, 12 and 17. 


M. Aslam Khan — for Appellant No. 2. 

Coltman— for all Appellants (on 10th & 
lltli January 1938. 


Badri Das, Charan Singh, Harnam Singh 
and Narindar Singh —for Nespondents. 


Yoimg C. J. This is an appeal from 
the Court of the learned District Judge of 
Lahore. The plaintiffs brought a suit in 
the lower Court praying for a declaration 
that a certain parcel of land known in this 
case as Shahid Ganj was and is the site of 
a wakf mosque, dedicated to God ; that the 
mosque could not be used for any purpose 
which, according to Mahomedan law, was 

i i . . • , .-if, _ _ a mosque, and 

that plaintiffs Nos. 2 to 18, and also all 

other followers of Islam, had a right to 
use the mosque for the purposes of worship 
without let or hindrance by any one. Con- 
sequential relief was claimed in the form 
of a mandatory injunction to the following 
effect, that the defendants : (a) Should not 
use plaintiff No. 1 (i. e . the mosque itself) 
for any purpose which may be contrary to 
its sanctity and use according to Mahomedan 

law (h) Should not in any way interfere 
in the plaintiffs Nos. 2 to 18’s rights of 
worship relating to the said mosque ; and 
(cj Should re-construct the portion of the 
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mosque which was demolished by them on 
the night between 7th and 8th July 1935, 
in the same shape and form as it was 
before demolition. In the alternative, the 
plaintiffs claimed damages for the demoli- 
tion so that they might rebuild it in its 
former shape. It is to be noted that the 
plaintiffs did not sue for possession. 

By their defence the defendants, that is 
the Shromani Gurdwara Parbandhak Com- 
mittee and another, who are in possession 
of the site, denied that the building was a 
mosque, claimed that the suit was barred 
by (a) the principle of res judicata, (b) by 
the provisions of the Sikh Gurdwaras Act, 
(c) by decision of the Sikh Gurdwaras 
Tribunal, dated 20th January 1930, and 
that the suit was not within the time pres, 
cribed by the Limitation Act. The learned 
District Judge found that the building was 
in its origin wakf, that is originally dedi- 
cated for prayers in 1722, but that it had 
not been used as a mosque for prayers 
since 1762. He decided that the claim 
was not within limitation, and was barred 
by the decision of the Sikh Gurdwaras 
Tribunal and the provisions of the Sikh 
Gurdwaras Act, hut not by the decisions of 
the Courts between 1850 and 1883. He held 
that the defendants had acquired a title by 
adverse possession and that plaintiff No. 1, 
that is the mosque itself, was a juristic 
person capable of suing through its next 
friend. 

The facts which are proved, and accepted 
by the parties, are that in the year 1722 
the mosque was erected, dedicated to God, 
and used as a mosque until the establish- 
ment of Sikh Rule in the year 1762; that 
from the year 1762 till the institution of 
the suit the building had not been used as 
a mosque or place of worship ; that two 
actions had been brought by a descendant 
of the original Mutwalli of the mosque in 
1854 and 1855, but both these actions had 
failed on the ground of limitation ; that in 
1925 the Sikh Gurdwaras Act was passed 
and the question was litigated under that 
Act as to whom this property belonged ; 
the Anjuman Islamia of Lahore filed a 
petition on behalf of the Muslims under 
S. 5 of the Act praying that the mosque 
should be excluded from the consolidated 
list, and an issue was framed as to what 
right, title or interest the Anjuman had in 
the property claimed; the tribunal decided 
that the Anjuman had no right, title or 
interest in the property; that on the night 


of 7th July 1935 the Sikhs demolished the 
mosque. 

From the date of their possession in 
1762 the Sikhs have used this building as 
their own. In one of the domes they kept 
the Guru Granth Sahib until about the 
year 1883 when the dilapidation of the 
building made it dangerous for the Granth 
Sahib still to be kept there. The Sikhs 
have also for many years let the building 
on rent to tenants, and for the use of the 
tenants they placed a latrine upon the 
roof. These facts have not been challenged 
here in appeal. Mr. Badri Das on behalf 
of the respondents accepts the findings that 
the mosque as an institution is a juristic 
person, and also that the building was 
originally dedicated to sacred uses as a mos- 
que. It is not contested by the appellants 
that the building has not been used as a 
mosque, that is for the purpose of prayers, 
since 1762. In fact the findings of fact by 
the lower Court throughout are not con- 
tested here. There has been continuous 
adverse possession by the Sikhs for no less 
than 173 years, and during that time there 
has been a complete denial to the Muslims 
of all their rights. The facts being as they 
are, it is obvious that no appellants ever 
were faced with a more difficult task than 
the appellants in this appeal. The fact 
that the plaintiffs did not sue for posses- 
sion shows that they recognized the diffi- 
culties of their position. The main point 
argued in this Court concerns the Limita- 
tion Act, and the finding of the Court 
•below that the suit was not brought within 
time. It has been somewhat difficult to 
follow the arguments of learned counsel 
appearing for the appellants, but the points 
appear to be these : (l) that Mahomedan 
law governs wakfs, and that Mahomedan 
law does not recognize any rule of limita- 
tion; (2) that a mosque as a juristic person, 
and because of its sanctity, has a perpetual 
existence and cannot be subject to adverse 
possession; (3) that property in a mosque 
vests in God and nothing divests God of 
His property except, perhaps, an Act of the 
Legislature; (4) that a mosque is not immo- 
vable property and, therefore, Art. 144, 
Lim. Act, does not apply; (5) that if the 
Limitation Act is held to apply, a new 
period of limitation commenced to run from 
the date of the demolition of the mosque 
on the ground that when property is dedi- 
cated to sacred uses, there is a duty cast on 
an owner of such property, whether his 
title is acquired by adverse possession or in 
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any other manuer, to maintain the sacred 
character of the land or building so dedi- 
cated, and to maintain the sacred building. 

We have been referred to a mass of 
authority, little of which is of assistance in 
dealing with the points in issue. All these 
points can be dealt with together. In my 
opinion it is clear that if the Limitation 
Act applies to the suit, there is no force in 
any of them. The first point to be consi- 
dered is the effect of the Punjab Laws Act 
(Act i of 1872) upon the personal law of 
the Muslims. S. 5 of the Act is very much 
in point. It is as follows : 

5. In questions regarding succession, special 
property of females, betrothal, marriage, divorce, 
dower, adoption, guardianship, minority, bastardy, 
family relations, wills, legacies gifts, partitions, 
or any religious usage or institution, the rule of 
decision shall be : 

(a) Any custom applicable to the parties con- 
cerned, which is not contrary to justice, equity, or 
good conscience, and has not been by this or any 
other onactment altered or abolished, and has 
not been declared to be void by any competent 
authority; 

(b) The Mahomedan law in cases where the par- 
ties are Mahomedans, and the Hindu law, in cases 
whore the parties are Hindus, except in so far as 
such law has been altered or abolished by legisla- 
tive enactment, or is opposed to the provisions of 
this Act, or has been modified by any such custom 
as is above referred to. 

It is clear therefore from this Act that 
Mahomedan law does not necessarily 
govern cases in which even Mahomedans 
only are interested. This Act allows for 
modification of Mahomedan law by legis- 
lative enactment and makes it clear that 
Mahomedan law only applies in cases where 
the parties are Mahomedans and there has 
been no legislative interference with the 
personal law. The next poiut to consider 
is the Limitation Act, 1908 (Act 9 of 1908). 
S. 3 is as follows: 

3. Subject to tho provisions contained in 8s. 4 to 

(inclusive), every suit instituted, appeal pre- 
ferred, and application made after the period of 
limitation prescribed therefor by Sch. 1 shall be 

lsmissed. although limitation has not been set up 
as a defence. v 

f ? j' 8 ® ec ^ on a PPlies to every suit insti- 
tuted. It provides no exception for suits 
concerning wakfs, religious institutions, or 

Af iaa T™ ld . lnga dedi °ated to sacred uses. 
Art 144, Limitation Act provides a period 

of 12 years within which an action for pos- 
session of immovable property must be 
brought, the time to run from the date when 
the possession of the defendant became 
adverse. Arts. 134-A, 134-B and 134-0, 
which prescribe the period of limitation in 


actions concerning Hindu, Mahomedan or 
Buddhist religious or charitable endow- 
ments show conclusively that the contention 
of the appellants that wakfs — or property 
dedicated to God — are outside the law of 
limitation is not maintainable. That the 
Act is concerned with the personal law of 
Mahomedans is shown by reference to 
Arts. 103, 104 and 325. The Limitation Act 
therefore beyond any argument, applies to 
this suit, and the original Mahomedan law 
has been accordingly modified by legislative 
enactment. It is not possible therefore for 
it to be argued now that Mahomedan law 
simpliciter can bo applied by the Courts 
of British India. While dealing with the 
Limitation Act it is important to note S. 28 
which reads as follows: 

At the determination of the period hereby limit- 
ed to any person for instituting a suit for posbes- 
sion of any property, his right to such property 
shall be extinguished. 

It has been frequently held, and now 
cannot be disputed, that the operation of 
S. 28 perfects a title to the property in 
favour of the person in adverse possession 
after the period prescribed for recovery of 
possession has run. 12 years’ continuous 
possession by a wrong-doer not only bars 
the remedy and extinguishes the title of the 
rightful owner of land, but confers a good 
title upon the wrong-doer: see 3 Cal 224 1 
and 3 All 435. 2 

It was conceded by counsel for the appel- 
lants that there is no direct authority in 
favour of his proposition that a suit con- 
cerning wakf property was not subject 
to the Limitation Act. Having regard to 
the quotations herein from the Act itself it 
is quite clear that there could be no such 
authority. The cases to which we have been 
referred, which were alleged by counsel 
indirectly to apply to this point, were cases 
in which only Muslims were involved, or 
the Limitation Act did not apply, or adverse 
possession had not been established. 35 
Mad 681 J was strongly relied upon by the 
appellants. All that that case decided how- 
ever was that, according to Mahomedan 
law, when a wakf was created all proprie- 
tary rights of men were extinguished in 
the property so dedicated. No question of 
adverse possession or limitation arose. This 
proposition of law however clearly applies 

1 * Dass Chunder v. Issur Chunder Nath 

(1877) 3 Cal 224. 

2. .Jag ram Bibi v. Ganeshi, (1881) 3 All 435. 

3. Kuttayan v. Mammanna Ravuthan, (1912) 35 

Mad 681=18 I 0 195. 
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only as between Muslims themselves, and 
then only when no statutory modification 
of Mahomedan law exists. We have not 
been referred to any authority for the pro- 
position that as between Muslims and non- 
Muslims dedicated property was inalienable 
or not subject to adverse possession. We 
have also been referred by counsel for the 
appellants to cases both civil and criminal 
concerning grave, yards. In none of these 
however was the question of limitation or 
adverse possession raised or decided. The 
Mahomedan law relating to wakfs was 
laid down, namely, that once land was 
dedicated to the purpose of a grave-yard it 
was inalienable. I deal later with the 
offence under S. 297, I. P. C.; it can have 
no bearing upon the civil aspect of this 
question. The principal authority on civil 
law relied upon by the appellants is that 
in 38 P L R 182. 4 * * This was a decision of 
their Lordships of the Privy Council. This 
case however by no means covers the propo- 
sition argued by the appellants. In this 
case in the year 1928, Ballabh Das, accord- 
ing to the findings in the lower Courts, 
obtained by deed a transfer of the land in 
suit from one Mb. Musaheb Khanam, who 
was the descendant of the original manager 
of the qabristan or grave-yard. Their 
Lordships held that the land was a 
grave-yard and that the ancestor of the 
vendor was not the owner of the land but 
only the manager; that the land was a 
cemetery in the ordinary Mahomedan sense 
and was no longer the subject of private 
ownership. It followed that the vendor 
had no title to the land and that therefore 
Ballabh Das could not get a better title 
than his vendor had. It is to be noted in 
this case that the question of adverse pos- 
session did not arise, the land was alienated 
in 1928 and the suit brought well within 
time. This case is therefore no authority 
for the proposition that land dedicated to 
sacred uses is not alienable to strangers, or 
that adverse possession would not confer a 
good title upon a vendee who was in pos- 
session of the land for 12 years even after 
wrongful alienation to him by the manager. 
It would appear to be obvious that any- 
thing which admits of- possession also 
admits of adverse possession. A mosque 
can clearly be “possessed”. On the other 
hand the cases reported in AIR 1935 


4. Ballabh Das v. Nur Mohammad, (1986) 23 

AIRPC 83=100 I C 579=38 PLR 182 

(PC). 


Oudh 425 s and A I R 1936 Oudh 207° are 
authorities showing that suits concerning 
Muslim grave-yards are subject to limita- 
tion and adverse possession. 

It is conceded by the respondents that 
a mosque as an institution (but not as a 
building consisting of stones, bricks and 
mortar) is a juristic person. According to 
Mahomedan law its sacred character is 
perpetual. Counsel for plaintiff 1, that is 
the mosque, could not refer us to any 
authority of the Indian Courts or of the 
Privy Council for his proposition that pro- 
perty dedicated to sacred uses retains its 
sacred character under all circumstances 
and for all time. He relied upon two deci- 
sions of the Courts in England reported in 
(1885) 16 Q B D 379 7 and (1869) 4 Q B 
407. 8 Those cases decided that if land 
was dedicated to sacred uses, only an Act 
of Parliament could divest such land of its 
sacred character. In fact the position in 
England as indicated by these authorities 

would appear to be much the same as 
the position under Mahomedan law where 
that law has nob been modified by statute. 
In these cases no question of limitation or 
adverse possession arose, and they do not 
decide that the sacred character of such 
property in England would prevent the 
title passing by adverse possession to a 
third party. In any event they recognize 
that an Act of Parliament may alter the 
character of such land. The Limitation 
Act in India is equivalent to an Act of 
Parliament, and it clearly deals with pro- 
perty dedicated to God. 

It was impossible to follow or understand 
the argument that a mosque as a “juristic 
person” had a perpetual existence and was 
not “property”, and therefore could not be 
subject to adverse possession. It appeared 
to be based on the false analogy of the 
position in law of a Hindu deity. It is 
true that “God” as a deitj 7 has a perpetual 
existence and cannot be subject to posses- 
sion of any kind and there are many autho- 
rities to this effect; indeed no authorities 

5. Wahid Ali v. Mahboob Ali Khan, (1935) 22 

AIR Oudh 425=156 I 0 92=1935 O W N 

815=11 Luck 297. 

6. Ramzan v. Mahomed Ahmad Khan, (1936) 23 

AIR Oudh 207=165 I C 104=1935 OWN . 

96. 

7. Wright v. Ingle, (1885) 10 Q BD 379=55 

L J M C 17=54 L T 511=34 W R 220=50 

J P 436. 

8. Reg v. Sir Travers Twiss, (1869) 4 Q B 407 = 

38 L J Q B 228=10 B & S 298=20 L T 522 

=17 W R 765. 
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are needed for such an obvious proposition. 
On the other hand there are authorities to 
the effect that the wood or stone idol of 
a Hindu deity is property and therefore 
subject to adverse possession : see Gour’s 
Hindu Code, S. 199, Para. 2072, 4 Mad 
315” and 51 All 621. 10 In any event there 
is no analogy between a Hindu or — any 
other — deity and a mosque. A mosque is 
the house of God but is not the deity. A 
mosque as a building is also clearly “pro- 
jperty” in every sense of the word even if 
it be the “property of God”. There is a 
clear distinction between a mosque as an 
institution, or as a juristic person which 
can own property, and a mosque as a 
building; the mosque as a building may be 
owned by the institution (juristic person) 
or by anyone else who may acquire adverse 
possession over it. A mosque as a build- 
ing has every attribute of “property”, it is, 
for example, subject to trespass, and it has 
been held that a mosque is “immovable 
property” and that the juristic person — 
that is the institution — as owner of such 
immovable property has a right of pre- 
emption under S. 13, Punjab Pre-emption 
Act 1905. An eminent Muslim Judge (Shah 
Din J.) was a party to this view in 59 
P R 1914; 11 and see also 153 P R 1884. 1 * 
It was also argued that the mosque as a 
juristic person was divorced from the mos- 
que building, and as a juristic person could 
not be subject to the Limitation Act what- 
ever might happen to the mosque or to the 
Muslim worshippers^ I cannot understand 
this argument. A juristic person” can- 
not exist apart from property or right. All 
property in the mosque and all rights 
haying been lost to the Muslims and to the 
juristic person by 12 years’ adverse posses- 
sion, the juristic person— a legal fiction — 
ceases also to exist. It owns nothing and 
represents nothing. 

Another argument of a similar character 
which has been addressed to us is as 
follows : That if the Limitation Act does 
appiy and by virtue of S. 28 of that Act a 
title to the land in suit is acquired by the 
respondents, the mosque being sacred in 
character, it is the duty of the present pro- 


10 rK^mi ay c? Chel i?PP a > (1882) 4 Mad 315. 
1°. Da^rni Sahu y. Param Shameshwar, (192 

1929 A L J 478 1 ° 433=51 A “ 621 

U ' J l^-^ a ?n V \S USSain ’ < 19U ) 1 A I H Li 
19ir 24 1 ° 1 9 0=59 P R 1914=147 P L 
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Das v. Said Ahmad, (1884) 153 P R 


prietors not only to maintain that sacred 
character but the building itself; in fact 
that there is some form of onerous cove- 
nant running with such land which cannot 
be got rid of, and apparently that no 
matter if the owner of the land be atheist 
or inlidel of any kind, this duty is para- 
mount and must be carried out. This 
argument is based upon the case in 38 
P L R 182 1 already referred to, and in 
particular upon the use of the words “extra 
commercium” by their Lordships in that 
judgment, and perhaps also upon S. 297, 
I. P. C. It is said that such land is not 
governed by any human law and that the 
sacred character must therefore he main- 
tained. As I have pointed out above, the 
decision of their Lordships in 38 P L R 
182 4 cannot possibly be used as an autho- 
rity for this purpose. Dedicated property 
is extra commercium” as regards Muslims 
themselves but not as regards Muslims and 
third parties, or if there is statutory modi- 
fication of Mahomedan law. Indeed if 
there was anything in this point at all 
the appellants would not have had to go 
to the length of contending that the Limi- 
tation Act did not apply to this suit. 

The criminal liability cast upon persons 
under S. 297, I. P. C. for deliberately des- 
troying sacred edifices with the intention 
of offending religious sentiment cannot have 
any bearing upon tho point under consi- 
deration. There may be complete owner- 
ship of property by adverse possession or 
otherwise, but for good cause the Legis- 
lature may enact that the owner, in the 
interest of the public, cannot do what he 
likes with his own. A cow may be owned 
and similarly it is an offence to slaughter 
a cow publicly; but it cannot therefore be 
said that there is, by reason of this salu- 
tary provision, a duty cast upon a Muslim 
owner of a cow to maintain its sacred 
character and therefore to keep it alive 
and not have it slaughtered at all. We 
have nothing to do in this appeal with the 
demolition of the mosque in relation to 
any possible liability under the Indian 
Penal Code. We have not been referred 
to any authority for this proposition, and 
I would be very slow, without authority, 
to lay down that a building once dedicated 
to God retains its sacred character for all 
time and under all circumstances, or that 
it was the duty of any owner of such pro- 
pel ty to maintain the original sacred 
character of the building. This proposition, 
if accepted, must apply to all forms of 
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property dedicated to God. It would apply 
equally to a Hindu temple. We would 
then get the curious and dangerous position 
that where Muslims have taken possession 
of Hindu temples dedicated to God, demo- 
lished them, and erected mosques on the 
sacred sites, it would be the duty of the 
Muslims to maintain the sacred character 
of the land as understood by the Hindus. 
If this contention were correct, the posi- 
tion, if such a mosque eventually came 
into the possession of a third religious 
community, apparently might be that three 
forms of rites might have to be performed 
in the same building at the same time. 
One thing is clear that if the general pro- 
position was established — greatly to the 
detriment of the maintenance of law and 
order that there could be no adverse pos- 
session of land dedicated to God and the 
Limitation Act did not apply, there is no 
mosque in this country built on the site of 
a Hindu temple which could not now be 
recovered by the Hindus. There have been 
many decisions of their Lordships of the 
Privy Council which make it clear that 
the doctrine of adverse possession does 
apply to property dedicated to God : see 36 
Bom 135, 13 27 Bom 363, 14 27 Bom 500, 15 
23 Cal 536. 16 37 Cal 885, 17 51 All 621, 10 
41 Mad 124 18 and 23 Mad 271. 19 The law 
as laid down by these authorities cannot 
now be disputed. There can be no distinc- 
tion in law, in my opinion, between 
different forms of land dedicated to God ; 
for instance there is no distinction between 
a mosque and its site dedicated to God and 
land dedicated to God for the use of that 
mosque. The same would apply to Hindu 
temples and the land dedicated thereto. 

On the last point that, assuming the 
Limitation Act applied, a new period of 
limitation commenced to run from the date 
of the demolition of the mosque, it was 
argued that although all rights may have 

13. Huran Bibi v. Hinghan Bibi, (1912) 86 Bom 

135=12 I C 926=13 Bom L R 1160. 

14. Dattagiri v. Dattatraya (1903) 27 Bom 363= 
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15. Saguon v. Kaji Hussein, (1903) 27 Bom 600=5 

Bom L R 303. 

16. Nilmony Singh v. Jagabandhu Roy, (1896) 23 
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17. Damodar Das v. Lakhan Das, (1910) 37 Cal 
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18. Chidambarauatha Thambiran v. Nallasiva 

Mudaliar. (1918) 5 A I R Mad 464 = 42 I O 
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19. Gnanasambanda Pandara Sannadhi v. Velu 
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been lost to the Muslims and to the mosque- 
—as a building— by virtue of the Limita- 
tion Act, there was a right remaining in- 
the mosque — as a juristic person — to be 
maintained in its original form and that 
therefore on its demolition a right of action 
arose. This argument was difficult to 
understand but it appears to have been 
based upon the argument already consi- 
dered that it was the duty of any owner to- 
maintain the sacred character of a building 
in his possession and, in addition, that there- 
was a duty to maintain the building itself. 
We have not been referred to any autho- 
rity on this point and indeed it appears to 
me that it is without any force whatever. 
When the Sikhs took possession of the- 
mosque in 1762, limitation clearly began to 
run, and all rights being lost to the mosque- 
and its worshippers at the expiry of the 
prescribed period of 12 years, no new act 
by those in possession could give a fresh 
cause of action. It was argued that the- 
demolition of the mosque amounted to- 
desecration and that this was a new act q£» 
desecration giving rise to a cause of action. 
From the history however of this building 
it is clear that from the Muslim point of 
view, there was complete desecration of 
the mosque many years ago and the demo- 
lition of the building was no more desecra- 
tion than the original acts. In addition, 
the injury to the Muslims was complete 
when they were dispossessed, and there 
cannot be after the expiry of the limitation, 
period all rights being lost — any further 
right accruing to the mosque itself, as & 
building or as a juristic person, or to the 
Muslims. 

The final argument which shows that 
there is nothing in the contentions of the 
appellants is that if they thought they, 
were right that the Limitation Act did not. 
apply, and that adverse possession could 
not be obtained by the respondents, there 
was nothing to prevent them from suing 
for possession. They have not done so and 
the reason is obvious ; they knew the- 
Limitation Act did apply and that there- 
fore they could not get possession. They 
have tried therefore by the exercise of con- 
siderable ingenuity to attain their end by 
this suit for a declaration and injunction. 

To sum up therefore : The personal 
law of the Mahomedans has been modified 
by the Punjab Laws Act and the Limita- 
tion Act. Mahomedan law regarding wakfs, 
and the lack of any rule of limitation- 
within that law, cannot apply to this suit* 
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The Limitation Act and Art. 144 of the 
Act apply. A mosque is immovable pro- 
perty. Every suit is subject to the Limi- 
tation Act, and the Act applies without 
distinction to suits concerning both sacred 
and secular property; nor does it make any 
difference if the plaintiffs in such suits aro 
divine or human. It therefore follows that 
the Muslims and the mosque at the end of 
12 years’ adverse possession by the Sikhs 
lost all rights in the land and building, 
including the right of worship. The Sikhs 
on the other hand by virtue of S. 28, Lim. 
Act, obtained a good title to the land and 
building thereon and have full rights 
therein as owners. The building under the 
circumstances cannot be held to have 
maintained its sacred character as a mosque, 
nor is there any duty cast upon the present 
proprietors to maintain its original sacred 
Icharacter or to maintain it as a building. 
Property dedicated to God can be alienated 
if adverse possession of the property is 
obtained and kept for 12 years. Finally 
thereby as no subsisting right in the plain- 
tiffs at the date of suit and therefore no 
action lay. On these grounds therefore 
this appeal must be dismissed with costs 
and it is unnecessary for me to discuss the 
other points raised. I have had the advan- 
tage of reading the judgment of my learned 
brother Bhide upon the other points. I 

agree with him on all his conclusions and 
have nothing to add. 

Bhide J. In the vicinity of a well 
known Sikh Shrine called the ‘Gurdwara 
Shahid Gunj Bhai Taru Singh’ situated in 
Lahore City, there used to be a mosque 
which according to the deed of dedication 
relied upon by the plaintiffs in this case 
(vnle Ex. P. 14.1) was built by one 
CJurban All and was made over by his son 
Falak Beg to one Sheikh Din Mohammad 
as a mutwalli or custodian in the year 1134 

A iV A Hl ^ ri era> corres Ponding to 1722 
a. D. According to the defendants the 

° r the adjacent site was subse. 

T L th6 rr„°‘ massacre thousands 
bikhs who fell victims to the religious 

persecutmn of the then Muslim Governors 

o Lahore. About the year 1760, when the 

“ of Ca t 7 Int0 P° wer . they took posses, 
sion of the mosque and the adjacent site 

known tbere ° £ 6rected the shrine 

Ta™ Rin!h "f T. 8bahid Gun i Bhai 

of Rhf' T o err l d t0 above ' memory 
° f ® bal ^ aru Smgh, one of the principal 
martyrs. Since then the mosque admittedly 


remained in possession of the Sikhs. There 
is evidence on the record showing that tho 
Sikh Holy Granth was kept in it and it 
was used as a place of worship for sumo 
years, but subsequently it seems to havo 
been turned to secular uses and let out for 
residential purposes from time to time. 
Shortly after the advent of British Buie, 
Nur Ahmad, a descendant of Sheikh Din 
Mohammad the first Mutwalli of the 
mosque, made strenuous efforts to recover 
possession of the mosque and some land 
which was attached to it. He filed several 
petitions for the purpose, and also a civil 
suit which was fought out up to the Court 
of the Judicial Commissioner; but his 
claim was dismissed as it was found that 
the Sikh mahants in charge of the neigh- 
bouring Gurdwara had held adverse posses- 
sion of the property for over 20 years. In 
1883, one Pirshah sent a petition to the 
Lieutenant Governor of the Punjab on 
behalf of the Mahomedans for restitution 
of the mosque. An enquiry was again 
made through Sayyad Alam Shah, Extra 
Assistant Commissioner, but after consider- 
ing his report the Lieutenant Governor 
refused to interfere. 

No further attempt to recover the 
mosque was apparently made till the year 
1925, when on the Gurdwara Shahid Gunj 

•omu ^ arU having been notified as a 

Sikh Gurdwara’ under the Sikh Gurdwaras 
Act, and the adjacent property including 
the building of the mosque having been 
claimed to belong to the Gurdwara, a 
muslim association of Lahore, known as 
the Anjuman.i.Islamia, Punjab, claimed 
the mosque on behalf of the Mahomedan 
community under S. 5 of that Act. This 
petition was however dismissed by the 

iQQn UrdWaraS Tribucal on 20th January 
930 and no appeal was preferred from 
that decision. 

There was litigation between the then 
mahants of the 'Gurdwara Shahid Gunj Bhai 
Taru Singh’ and the present defendants 
under the Sikh Gurdwaras Act, in which the 
latter were successful and as a result, the 
Gurdwara and the appertaining properties 
including the mosque passed under the 
control of ‘^defendants. On the night of 
the 7th and 8th July 1935 the Sikhs, whose 
title had been upheld by the Courts more 
than once, proceeded to demolish the build, 
ingof the mosque which had become old. 
Thia however offended the feelings of the 
Mahomedan community and led to serious 
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communal disturbances followed by a pub- 
lie agitation for the recovery of the site 
of the mosque, which eventually resulted 
in the institution of the present suit on 
30th October 1935. Plaintiff 1 in this 
case is the mosque itself, suing in its 
juristic capacity, while the other plaintiffs 
(2 to 18) are Mahomednns, including 
some minors and pardanashin ladies, 
claiming to have a right to pray in the 
mosque. The latter set of plaintiffs sued 
in a representative capacity on behalf of 
the Mahomedan community and the pro- 
cedure laid down in O. 1, R. 8, Civil P. C., 
was complied with for the purpose. The 
plaintiffs did not sue for possession but 
dating their cause of action from the de- 
molition of the mosque on the night of 
7th and 8th July 1935 prayed for the fol- 
lowing reliefs : 

(a) a declaration to the effect that 
plaintiff 1 (i. e. the site of the mosque) is 
the site of a wakf mosque dedicated to 
God and that it cannot be used for any 
purpose, which according to Mahomedan 
law be against the purposes of a mosque 
and that the plaintiffs 2 to 18 and all other 
followers of Islam have a right to use the 
said mosque for purposes of worship with- 
out let or hindrance by any one, and 

(b) consequential relief in the shape of 
the following injunctions : (i) that defen- 
dants should not use plaintiff 1 for any 
purpose which may be contrary to its 
sanctity and use according to Mahomedan 
law ; (ii) that defendants should not in any 
way interfere with the rights of plaintiffs 2 
to 18 to worship in the said mosque, and 
(iii) that the defendants should be required 
to reconstruct that portion of plaintiff 1, 
i. e. the mosque, which they demolished or 
caused to be demolished on the night of 
7th and 8th July 1935, in the same shape 
and form as before or in the alternative 
that they should be ordered to pay such 
amount to the plaintiffs as may be held to 
be sufficient for such reconstruction. 

The defendants resisted the suit on 
various grounds, including limitation and 
res judicata. The issues framed in the case 
were as follows : 

1. Is plaintiff 1 a juristic person, capable of 
suing through Maulana Mohammad Ahmad as 
next friend ? O. P. 

2. Does a suit for declaration lie, when plaintiffs 
2 to 18 are not in possession of the subject-matter 
of the suit ? O. P. 

3. Is the suit barred : (a) by decision of the 
Sikh Gurdwaras Tribunal, dated 20th January 
1930, (b) by provisions of the Gurdwaras Act, 


(c) by previous decisions between 1850 and 1883 ? 
O • D • 

4. Was the notification under the Gurdwaras 
Act secured by fraud and deceit ? If so, what is 
the effect ? O. P. 

5. Is the subject-matter of the suit waqf, that is 
a mosque, dedicated for praj’er ? O. P. 

6. (a) Was the subject-matter of the suit used 
as a mosque by Muslims for prayers prior to July 
1935 ? O. P. (b) If the dedication is proved, but 
the subject-matter of the suit was not actually 
used for prayers up to 1935, what is the effect on 
the suit ? O. P. 

7. Is the suit within time ? O. P. 

8. Have the defendants acquired a title to the 
property in dispute by adverse possession or other- 
wise ? O. D. 

9. Are the plaintiffs entitled to : (1) right of 
worship at the subject-matter of the suit ; and 
(2) mandatory injunction for reconstruction of 
the buildings on the site in suit ? O. P. 

The learned District Judge in dismissing 
the suit summarised his findings on the 
above issues as follows : 

1. The “Masjid Shahid Ganj” is a juristic per- 
son capable of suing through Maulana Moham- 
mad Ahmad as next friend. 

2. A suit for a declaration does lie ; but 

3. The suit is barred : (a) by decision of the 
Sikh Gurdwaras Tribunal, dated 20th January 
1930 ; (b) by the provisions of the Gurdwaras Act, 
though not by (c) the decisions between 1850 to 
1883. 

4. The notification under the Gurdwaras Act 
was not secured by fraud and deceit. 

5. The subject-matter of the suit was in its 
origin waqf, that is, a mosque originally dedicated 
for prayers in 1722 ; but 

6. It has not been used as a Muslim place of 
worship, since possession and control passed to 
the Sikhs, about 1762. 

7. The plaintiff’s suit is not within limitation. 

8. The defendants have acquired from the 
mahants in possession from about 1762 to 1934 a 
title by adverse possession. 

9. The plaintiffs are not entitled to the reliefs 
claimed. 

From the above decision the present 
appeal has been preferred. The defendants 
had disputed in the Court below that the 
demolished building was ever used as a 
mosque (vide Issue 5), but their learned 
counsel did not challenge before us the 
findings of the learned District Judge on 
the point, viz that the building was con- 
structed by one Qarban Ali and was dedi- 
cated as a mosque in 1722 A. D. and that 
one Sheikh Din Mohammad was appointed 
as its first custodian or mutwalli, as shown 
by the deed of dedication Ex. P-14/1. The 
learned counsel for the defendants also did 
not dispute the finding on Issue 1 that 
plaintiff 1 — the mosque — could sue as a 



1938 


Masjid Shahid Ganj v. S. G. P. Committee (FB) (Bhide J.) Lahore 379 


‘juristic person’. The plaintiffs had at- 
tempted to prove in the Court below that 
in spite of the long possession of the Sikhs, 
Mahomedans had occasionally exercised 
their right to pray in the mosque (vide 
Issue 6) but the evidence ou the point was 
meagre and wholly unconvincing and the 
point was not pressed by their learned 
counsel before us. The decision of the 
appeal must therefore proceed upon these 
findings viz. that the building in question 
was originally constructed and dedicated 
for being used as a mosque about the year 
1 1 22 A. D., that the Sikhs had been in 
possession of it for over 150 years and that 
the Mahomedans had not exercised their 
right of saying prayers in the mosque 
during this long period. 

. On the above findings, the first and fore- 
most difficulty in the way of the appellants 
is that of limitation, and consequently, the 
main arguments addressed to us centred 
round Issues 7 and 8 which relate to this 
question. The position taken up by the 
learned counsel for the appellants at the 
outset was that according to Mahomedan 
law, property dedicated as waqf vests in 
the Almighty, is extra commercium’ and 
retains its character as ‘waqf’ for all time. 
It was contended that in view of these 
characteristics, waqf’ property is not sub- 
ject to the law of limitation. On behalf of 
the defendants, the fact that according to 
Mahomedan law, pure and simple, ‘waqf’ 
property has the above characteristics was 
not disputed ; but it was contended that 
the law governing the decision of the point 
is not pure Mahomedan law but that law 
as modified by statute and that suits relat- 
ing to waqf property are subject to the 
operation of the law of limitation like any 
other suit. 

An examination of the above question 
raises the following points for considera- 
tion : ( 1 ) To what extent is Mahomedan 

ro7 T a r P Fi 1Ca , ble to fche deci8i °n of the point? 

wif-fu aW ° f limitation is applicable, 
what is the section or article of the Limi- 

^°\Act which applies to this case ? 

i v 8l J 1 J i time according to the 

law applicable ? 


As regards the first point, the law is tc 

1 kv« f T 1 1D P . Unjab Laws Act, whicl 

ays down that in questions regard inf 

succession and certain matters includin 

any religious usage or institution, the rule 

of decision shall be any custom applicable 

Avil h f u ar TVT 6 u lf °? 6 18 proved - aDd other, 
"is® the Mahomedan law in cases where 


the parties are Mahomedans, and the 
Hindu law in cases where the parties are 
Hindus, except in so far as such law has 
been altered or abolished by legislative 
enactment or is opposed to the provisions 
of the Act or has been modified by any 
custom. It will thus appear that oven 
when both the parties to the suit are 
Mahomedans (in the present case the 
defendants are not governed by Mahome- 
dan law), the Mahomedan law applies only 
in so far as it has not been altered or 
abolished by legislative enactment. Now 
the Mahomedan law does not admittedly 
place any time limit on the enforcement of 
claims. Cut the Limitation Act applies to 
all suits without any reservation in favour 
of claims based on Mahomedan law. In 
fact the Limitation Act specifically pro- 
vides for limitation in respect of certain 
claims which are purely governed by 
Mahomedan law (see e. g. Arts. 103, 104, 
125 etc., of Sch. 2, Lim. Act). There are 
also special provisions which prescribe 
periods of limitation in connexion with 
Mahomedan religious endowments along 
with Hindu and Buddhistic endowments 
(see Art. 134.A, 134-B of Sch. 2, Lim. Act). 
It cannot therefore be disputed that the 
Mahomedan law has been altered by the law 
of limitation and even waqf property is not 
outside its scope. The Limitation Act is a 
comprehensive enactment laying down 
specific periods of limitation for different 
kinds of suits and when no specific section 
oi article is applicable, the residuary 
Art. 120 will ordinarily apply. S. 10, Lim. 
Act lays down that limitation shall not 
apply in the case of certain suits against 
trustees etc. relating to religious endow- 
ments ; but it is not disputed that the 
present suit does not fall within the scope 
of that section. In support of the conten- 
tion that the present case should be 
decided according to the principles of 
Mahomedan law, pure and simple, reliance 
was placed on behalf of the appellants on 20 

at -S' Thafc was a case 

decided by a Full Bench of the Calcutta 
High Court m 1892 and all that was laid 
down therein was that questions relating 
to the validity of dispositions made by 
Mahomedans should be determined accord- 
ing to the Mahomedan law and that this 
bad been the uniform practice of that 
Court from the year 1798 onwards. No 


20. Bikani Mia v. Suk Lai Poddar, (1893) 20 Cal 
116 (P B). 
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question of limitation was involved and 
that ruling is certainly no authority for 
the proposition that suits relating to waqf 
property are not subject to the law of limi- 
tation. Besides in the Punjab we have a 
positive enactment of the Legislature lay- 
ing down the extent to which the Hindu 
or Mahomedan law is applicable in this 
province and S. 5 of that Act lays down, 
as staled above, that even when the par- 
ties are Mahomedans, that law will apply 
only so far as it is not altered by statute. 
S. 3, Limitation Act, lays down that : 

Subject to the provisions contained in Ss. 4 to 
25 (inclu>ive) every suit instituted, appeal preferred 
and application made after tho period of limita- 
tion prescribed therefor by Sch. 1 shall bo dis- 
missed, although limitation has not been set up as 
a defence. 

There being no provision in the Limita- 
tion Act, exempting suits relating to ‘wakf’ 
properties from its operation, the present 
suit must be held to be subject to the rules 
of limitation prescribed in the Limitation 

1 Act. The learned counsel for the appel- 
lants admitted his inability to cite any 
direct authority laying down that a suit of 
the present description relating to what 
was once wakf property is not governed 
by the Limitation Act. He referred to a 
number of authorities in support of his 
contention that, according to Mahomedan 
law wakf’ property is 'extra com mercium’ 
and retains its character as such perman- 
ently : viz. 38PLR 182, 4 27 P B 1913, 21 

2 M I A 390, 22 1906 AWN 159, 23 26 Bom 
198, 24 AIR 1930 Oudh 245, 26 35 Mad 
681 s and 100 I C 241. 26 But none of these 
rulings really appears to have any bearing 
on the question of limitation before us. In 
38 P L B 182, 4 a decision by their Lord- 
ships of the Privy Council on which great 
reliance was placed, a piece of land, which 
was a portion of a grave-yard was sold by 
one Mb. Musahib Khanam to the defendant 
Ballabhadass, professing to have derived 

21. Court of Wards v. Uahi Baksh, (1913) 40 Cal 

297=17 I C 744=40 I A 18=27 P R 1913 
(P 0). 

22. Jewun Doss Sahoo v. Shah Kubeerooddeen, 
(1837-41) 2 M I A 390=6 W R 3=1 Suther 
100=1 Sar 206 (P C). 

23. Salig Ram v. Amjad Khan, (1906) AWN 

159=3 A L J 646. 

24. Bam Rao v. Rustum Khan, (1902) 26 Bom 

198=3 Bom L R 717. 

26. Abdul Ghafoor v. Rahmat Ali, (1930) 17 A I R 
Oudh 245=122 I C 326=7 OWN 882. 

26. Shah Mahomed Naim Ata v. Mahomed 
Shamshiud-din, (1927) 14 A I R Oudh 113= 
100 I C 241=2 Luck 109=4 OWN 116. 


her title to it from her grandfather Kale 
Khan. The Mahomedans of Lucknow sued 
to establish that the land was a part 
of a grave-yard and as such inalienable. 
The main point for decision in the case was 
whether the land in dispute was a portion 
of a grave-yard or the private property of 
Kale Khan and the chief evidence on the 
point was that of the Khasra or the 
revenue record’ of 1868. In this Khasra 
the land was described as a grave-yard’ 
(qabarastan) and this entry raised a pre- 
sumption in favour of the plaintiffs. Kale 
Khan was shown in the Khasra as the 
owner of the land, but he had been also 
described as a ‘Sunni Faqir’ and his occu- 
pation given as ‘service,’ and their Lord- 
ships, after taking into consideration all 
the entries in the Khasra and the other 
relevant facts, came to the conclusion that 
Kale Khan was merely a manager or 
custodian and not the real owner. On the 
basis of this finding it was held that the 
land was inalienable and the plaintiff’s suit 
was decreed. The land had been sold only 
in 1928, shortly before the suit and no 
question of title by adverse possession of 
the alienee arose in the case. Kale Khan, 
having been found to be only a manager, 
could not, of course, claim any adverse 
possession. 

It will thus appear that the decision of 
their Lordships in the above case lends no 
support whatever to the view that ‘wakf’ 
property being ‘extra commercium’ could 
not be adversely possessed. When it is 
said that ‘wakf property’ is ‘extra com- 
mercium’ according to Mahomedan law 
all that is meant is that, such property 
cannot be dealt with or alienated like ordi- 
nary property according to that law — the 
reason apparently being that according to 
that law human ownership in such pro- 
perty ceases and it vests in the Almighty. 
This feature of ‘wakf’ or dedicated property 
is not peculiar to Mahomedan law and 
the position as regards dedicated property 
is practically the same under Hindu law, 
as will be shown hereafter. But this does 
nob mean that no one can acquire a valid 
title to dedicated property by adverse 
possession over twelve years. The title ofj 
a person claiming such adverse possession! 
over dedicated property rests not onr 
Mahomedan or Hindu law but on the 
law of limitation and prescription as it 
prevails in British India and if personal law 
has been modified by the statute of limi- 
tation (as shown above), the Courts in 
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(British India have no option hub to give 
effect to that statute. The other rulings 
cited on behalf of the appellants on this 
question are also of no assistance to the 
appellants hut may be noticed briefly. 


27 P B 1913 21 was a Privy Council rul- 
ing similar in some respects to 38 P L B 
182. In that case also the entry in the 
revenue records to the effect that the laud 
in suit was a qabarastan’ (grave-yard) was 
held to be sufficient to show that it was so 
and one Makhdum Husain Shah whose 
name was entered in the column of owners’ 
was found to be a mere trustee or a custo- 
dian. No question of adverse possession 
was raised, but it is significant that the 
portions of the qabarastan’ which had 
been already sold or encroached upon were 
excluded from the scope of the suit. 2 
MIA 390““ was an old case decided by 
their Lordships of the Privy Council in 
1840. In that case the wakf property was 
held to be exempt from the law of limita- 
tion, but this decision was based on a 
special regulation (viz. Begn. 2 of 1805) 
which was then in force. In 1906 A W N 
159, on which some stress was laid by 
the learned counsel, the property in dispute 
which had been confiscated by Government 
was found to be a grave-yard and it was 
therefore held that the Government could 
acquire no better rights than those of the 
original owners. For, Government could 
only confiscate such rights as the original 

?OQ U 24 r ‘ S u a< ?’ and nothin £ more. In 26 Bom 
iy«, the land in dispute was found to be 

a grave- yard, which though disused for 
some years, retained its character as such 
and the Mahomerlans had been in the habit 
of performing religious services at the 
tombs thereon. It was remarked : 


o t w. “ ° f thQ . S0il ma ? be nested in 
bu * fche Permission to bury in the land, 

oomm d Xt mus - 66 subjecfc t0 the custom of the 

SuS S2k with ifc the right to perform 


It will thus appear that the decision wa< 

the P"®*? ion for trials grantee 
-iqqo l°' v , ners local custom. In A I I 

o°l h nt 5 ' a SiD « le "ench ruling o 
the Oudh Chief Court, the question o, 

adverse possession was raised, but no suet 

Ddnt Wa f apparent^ proved and the 
point was not discussed. I n 35 Mad 681 2 

n was said that all proprietary rights ol 

‘“Mar? “ «■ 

hdl b 100 I O S.™ 


these rulings was any question of adverse 
possession by a third party involved. 

It will thus appear that there is no 
warrant either in the Limitation Act or 
the rulings cited for the proposition of law 
contended for by the learned counsel for 
the appellants, viz. that ‘wakf’ property is 
not subject to the law of limitation. On 
behalf of the respondents, on the other 
hand, A I B 1935 Oudh 425 5 and A I B 
1936 Oudh 207° were cited. The former 
was a suit for possession of a portion of a 
wakf property (a grave. yard) governed by 
Mahomedan law, but it was held to be 
barred under Art. 142, Limitation Act. In 
the latter case, which was of a similar 
type, it was remarked that the plaintiff 
could recover only such portions of the 
grave-yard over which defendants’ title had 
not been perfected by adverse possession. 
Both these suits were apparently between 
Mahomedans and related to wakf property 
and yet they were held to be governed by 
the ordinary law of limitation. In 50 Cal 
329, a mutwalli had mortgaged a por- 
tion of a wakf property for a purpose un- 
connected with the wakf and in 1906 a 
final decree for foreclosure and possession 
had been obtained. In 1913, the successor 
of the mutwalli brought a suit to recover 
the property. Their Lordships of the 
Invy Council held that the suit was 
governed by Art. 142 or 144, Limitation 
Act, but was within time, as the late 
mutwalli had been in possession within 
12 years 56 All 111 28 i s another ruling 
of their Lordships of the Privy Council in 
which wakf property was held to be 
governed by the law of limitation 


i uave connned myself above to cases 
relating to wakf property under the Maho- 
medan law, because it was argued that the 
inalienability and permanent character of 
wakf property were peculiar features of 
Mahomedan law and could not be affected 
by the law of limitation. As a matter of 
fact these features are not really so peculiar 
to Mahomedan law. It was pointed out 
in 27 Mad 435- (at p. 450? that the 
inalienable character of land consecrated 
to religious purposes has been generally 

27 ' 5 r ° 

29 ' > 8wami T - Vidyanidhi 

Tirtha Swann, (1904) 27 Mad 488=14 M L J 


( 
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recognized under the Roman, Christian and 
Mahomedan systems as well as under 
Hindu law”. In 12 Bom 247 30 (at p. 264) 
it was said that property dedicated to a 
pious purpose is by Hindu law as well as 
by Roman law placed ‘extra commercium’: 
In G Bom 546 31 (at p. 552) it was remarked 
that grants made to a Hindu temple are 
permanent, irresumable and substantially 
inalienable. It will thus appear that there 
is no material difference in this respect in 
the character of property dedicated for reli. 
gious purposes whether under Mahomedan 
law or other laws. „ There are many 
reported cases including several decisions 
of their Lordships of the Privy Council, 
wherein properties dedicated to Hindu 
temples or idols have been held to he sub. 
ject to the law of limitation and prescrip- 
tion : see e. g. 23 Madras 271, 19 32 Cal 
129, 32 37 Cal 885, 17 44 Mad 831, 33 57 All 
159, 34 AIR 1936 P C 183 35 etc. It is 
thus perfectly clear that the law of limita- 
tion applies to property whether sacred or 
secular. 

The learned counsel for the appellants 
next contended that a mosque, being a 
place of worship had a peculiar sanctity 
attached to it and such property could not 
lose its character by any human act such 
ias adverse possession by a stranger. No 
authority was cited in support of this con- 
tention and the only argument advanced 
was that the cases cited for the respon- 
dents were distinguishable as they did not 
relate to “mosque”. But the Mahomedan 
law itself does not appear to make any dis- 
tinction so far as the incidents of “wakf” 
property are concerned as between a 
mosque” and other wakf properties. Any 
property which is “wakf” — whether it is a 
mosque or something else — is according to 
that law “extra commercium” and its 
ownership vests in God. There is there- 
fore no reason why a mosque” should not 

30. Manohar Ganesh v. Lakshmiram Govindram, 

(1888) 12 Bom 247. 

31. Collector of Thana v. Hari Sitaram, (1881) 6 

Bom 546 (F B). 

32. Jagadindra Nath Roy v. Hemanta Kumari 

Debi, (1905) 32 Cal 129=31 I A 203=8 CWN 
809=8 Sar 698 (P C). 

33. Vidya Varuthi Thirtha Swamigal v. Balu- 

swami Ayyar, (1922) 9 A I R P C 123=65 I C 
161=48 I A 302=44 Mad 831 (P C). 

34. Mahadeo Prasad Singh v. Karia Bharthi, 

(1935) 22 A I R P C 44=153 I 01100=62 I A 
47=57 All 159 (P C). 

35. Daivasikhamani Ponnambala Desikar v. Peri- 
yannen Chetti, (1936) 23 A I R PC 183=162 
I C 465=63 I A 261=59 Mad 809 (P C). 


be subject to limitation and prescription 
when other “wakf” properties have been 
held to be so as shown above. The Limi- 
tation Act certainly does not exempt wakf 
properties from its operation. Not only 
this, but as pointed out already, there are 
distinct provisions in it relating to 
Muhammadan religious endowments” — 
which expression presumably includes 
“mosques” {vide Arts. 134-A and 134-B of 
Sch. 2 and S. 10 of the Act). In support 
of the contention that a “mosque” retains 
its character for all time, reliance was next 
placed on certain rulings relating to “grave- 
yards” wherein accused persons were con- 
victed under S. 297, Penal Code, although 
the graves were on properties owned by 
the accused persons or where the accused 
persons had committed alleged criminal 
acts with the permission of the owners 
e. g. 18 All 395, 36 40 Cal 548 37 and 
AIR 1932 Cal 459. 38 These rulings 
are based upon the language of S. 297, 
Penal Code, and appear to have really no 
bearing on the question of limitation before 
us. The mere fact that a person may be 
guilty of committing an offence under 
S. 297, Penal Code with respect to graves 
on land owned by himself, cannot show 
that adverse possession can never be 
obtained over land covered by graves and 
that a “grave-yard” must retain its charac- 
ter as such for all time. So long as the 
graves stand, even the owner of the land 
underneath will be guilty, under S. 297, 
Penal Code, if he commits any act falling 
within the purview of that section with the 
requisite knowledge or intention. For the 
purposes of the criminal offence under 
S. 297, Penal Code, the question of owner- 
ship may not be material but these rulings 
cannot support the proposition that a 
“grave-yard” must remain a grave-yard for 
all time and that private ownership over it 
cannot be acquired by adverse possession. 
For example, if a person builds on land 
covered by graves, and no action is taken 
for over 12 years, there seems to be no 
reason why that land should not become 
his private property. This was, in fact, 
the view taken in A I R 1935 Oudh 425 s 
and AIR 1936 Oudh 207° already 
referred to. 

36. Queen-Empress v. Subhan, (1896) 18 All 395 

=1896 AWN 119. 

37. Jhulam Sain v. Emperor, (1913) 40 Cal 548= 

18 I C 677=17 CWN 534=14 CrLJ 117. 

38. Abdul Kadar v. Abdul Kasim, (1932) 19 AIR 
Cal 459=1932 Cr 0 449=137 I O 872=33 Cr 
L J 517=36 CWN 544. 



The learned counsel for fche appellants 
tried next to find some support for his 
argument from the analogy of English law 
and drew our attention to the law relating 
to consecrated property as summarized in 
Vol. 11 of Halsbury’s Laws of England, 
pp. 860-864. It was urged that when 
a church is consecrated it retains its cha- 
racter “whoever may be the actual owner 
and whatever may be the nature of his 
tenure”. Attention was also drawn to 
(1869) 4 Q B 407 6 in which Lord Cock- 
burn remarked : 

.... Where ground is once consecrated and dedi- 
cated to sacred purposes, no Judge has power to 
grant a faculty to sanction the use of it for secular 
purposes and-, nothing short of an act of Parli- 
ament can divest consecrated ground of its sacred 
character. 

But neither in the summary of English 
aw as given in the paragraph in Hals, 
bury s Laws of England referred to above 
nor in (1869) 4 Q B 407" was there any 
reference to the question of adverse posses- 
sion of third parties or limitation, and 
consequently the above remarks w'bich are 
of a general character and based on English 
Ecclesiastical law can be of no more as- 
si stance to the appellants on the question 
of limitation than the general character and 
incidents of wakf property as laid down in 
Mahometan law. _ Lastly, it was con. 
tended that as the mosque’ was suing as a 
juristic person and as the building of the 
mosque is the corpus of such a juristic per. 

and’ b ? l0 ° ked UP ° D as iDcor Poreal 

and eternal and not as ordinary 'immove. 

ab e property, and that it was, therefore. 

not subject to the law of limitation and 

prescription laid down in Art. 144 and 

b. 28, Limitation Act. This argument 

again was not supported by any authority 

and is difficult to follow. So far as I can 

see, it appears to be founded on some con. 

usion of ideas. It is difficult to see why 

bt looked 118 a “°‘ qUe ° r ’ ts Site canno ‘ 

|be looked upon as property’ merely be 
’capable of haS been hel(1 to be 

ex , Passion juristic’ person (or 
anyXec ml 688 simpI * 

■ r T atter t0 which the law attri 

Salmond' e8 T a ° r fictitious Personality (cf 

The no d ^ urls Prudence, 9th Edn. p 425) 
lne necessity for tho nttrik.,*- * : '* 

personality in the case nf n '° D ° f 8UCh a 

from the fact that MahomXT ames 

cognizes the validity of gifts of n laW f ™' 

favour Of mosques" anf XequeX ’a 

mosque can become a holder of property 
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(c/. Tyabaji’s Mahomedan Law, Edn. 2 
Para. 363; Ameer Ali's Mahomedan Law 
Edn. 4 Vol. 1 p. 397 and Abdul Hakims’ 
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Mahomedan Jurisprudence p. 218). Hindu 
religious institutions have also been held 
to be juristic persons’ in similar circum- 
stances and for similar reasons : .see 44 Mad 
831" at p. 839, a decision of their Lord- 
ships of the Privy Council. As a holder of 
property, a mosque must have a status to 
take legal action to protect such property 
and consequently it is found convenient 
for the purposes of law to look upon a 
mosque as a juristic’ or ‘legal’ person cap- 
able of suing and being sued. But when 
the law attributes such a personality to a 
mosque, it attributes it not to the building 
of the mosque, but to the mosque as an 
institution i. e. as a religious foundation. 
1’or, the building used as a mosque at a 
particular time may fall down and may bo 
replaced by a new one; but the properties 
gifted in favour of the mosque will con- 
tinue to he attached to the mosque as an 
institution. The learned counsel for the 
appellants were not able to cite a single 
authority iu support of their contention 
that the mosque, as a ‘juristic person’ is 
identical with the building of the mosque. 

pnlfio ® 1 ' W 59 P R 1914,1 and 153 

±K 4884, - which were cited on behalf of 

the appellants go to show that the mosque 

conceived as a juristic’ person is the re 

ligious foundation or the institution and 

not the building or the ‘brick and mortar’ 
of which it consists. 

In 153 P H 1884 1 "' it was remarked : 

ri, 1° Sec ° nd point, we are of opiuion that 
though theoretically ‘wakf’ property belongs to 
human owner, nevertheless a mosque— as a 
concrete example of ‘wakf’-is an institution, and 
its possession is legally maintained by its lawful 

tk.n d th U o f ° r th i time being; in virtue of his Por- 
tion the guardian can resist trespass, recover 

of the riaht P“r c ^ a6es a Q d mortgages all in virtue 
of the right which resides in the institution. I u 

tion minhT ay WG - thlDk the mos< l ue ’ as an institu- 
1 ^’“^acquire an easement by prescription • 
and that being so, we cannot think olany rule or 
principle by which we could denv to th* ° 

(as an institution) the same right of prevent?”" 
stranger 5 approaching its walls by the ose dse „£ 

havo^Tho cbJect 1 (^^the , right l of 3 pre-emyUoiris7 
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on the ground of vicinage, a right of pre-emption 
in the case of sales of adjoining properties In the 
present case, the mosque adjoins the house sold, as 
much and, indeed, more than the plaintiff’s house 
does, therefore the plaintiff has no preferential claim. 

The above remarks were approved in the 
later ruling (59 P R 1914, 11 to which Shah 
Din J., an eminent Mahomedan jurist of 
this Province, was a party) and it was held 
that while the mosque’ was a ‘juristic’ 
person, the building of a mosque was ‘im- 
movable property’ for the purposes of giv- 
ing a right of pre-emption under S. 131 (7), 
Punjab Pre-emption Act 1905. It was 
urged, that in the case of a Hindu idol 
(which is also looked upon as a juristic 
person, in so far as it can be a holder of 
properties), it has been held that the idol 
cannot be looked upon as mere moveable 
■chattel or property. Reference was made 
in this connexion to 38 Cal 284 3y and to 
52 Cal 809. 40 In the former case, a suit 
was instituted, on behalf of the Thakurs 
{i.e. the idols) suing in their juristic capacity 
for removing themselves from the custody 
of the plaintiffs and the question was 
raised whether the suit was for recovery of 
moveable property’ within the meaning of 
Art 49, Lim. Act. It was held that the 
suit by the Thakurs for removing them- 
selves from the custody of the defendants 
to the custody of the plaintiffs 3 to 6 and 
being placed in their new habitation was 
not a suit for ‘moveable’ property within 
Art. 49 and that Art. 120 was appropriate. 
The facts of that case and the form of the 
suit were peculiar. The suit was by the 
idols themselves and the relief was not for 
the recovery of the ‘idols,’ but for the idols 
being located in a certain place. In this 
aspect of the question Art. 120 appears to 
have been held to be appropriate. For, 
after holding that Art. 120 applied, the 

learned Judges went on to remark : 

In this view of the case, it is not necessary to 
consider whether the Thakui; is to be considered a 
‘moveable property’. 

The remarks on the latter point must 
therefore be treated as ‘obiter’. In 52 Cal 
809 40 their Lordships of the Privy Council 
remarked that idols cannot be regarded as 
mere chattel; but this remark was made 
with reference to the alleged right of a 
shebait to locate them anywhere or deal 
with them in any way he liked and not with 
reference to the general question whether 

39. Bali Panda v. Jadu Mony Sontra, (1911) 88 
Cal 284=7 I C 475=15 OWN 86. 

40 Pramatha Nath Mullick v. Pradyumna Kumar 
Mullick, (1925) 12 AIRPC 139=87 I C 305 
=52 I A 245=52 Cal 809 (P C). 


they can be treated as property for any 
purpose. The dispute in that case was 
between rival custodians and there was no 
question of adverse possession by a third 
party or of limitation involved. As pointed 
out by their Lordships of the Privy Coun- 
cil in 2 I A 145 41 at p. 152 it is only in an 
ideal sense that a Hindu idol is looked 
upon as a “juristic” person. That idea 
must be therefore kept distinct from the 
idea of an idol, as a physical object. In 
Gour’s Hindu Code, in his commentary on 
S. 199, the learned author remarks ( vide 
Para. 2072) : “An idol is treated by Hindu 
law, both as a juridical person and as pro- 
perty”. In ( 4 Mad 315,° it was held that 
idols were “property” in the eye of law. 
In 51 All 621 10 at p. 628, it was remarked 
that adverse possession can be obtained not 
only against idols, but over the idols them- 
selves. 

The contention of the learned counsel 
for the appellants that a mosque as a juris- 
tic person cannot be looked upon as 
immovable” property in law would seem 
to lead to the absurd result that no protec- 
tion could be claimed for the mosque 
against torts or crimes relating to property. 
As stated already, the contention of the 
learned counsel on this point is not sup- 
ported by any authority whatever and is 
opposed to the view taken in 153 P R 
1884 12 and 59 P R 1914. 11 If we keep 
clear in our minds the two distinct notions, 
viz. the mosque as an institution and the 
mosque as a building (which is only 
intended to serve to carry out the purpose 
of the institution), there is no difficulty in 
seeing the fallacy underlying the argument 
that the mosque being a juristic person is 
not ‘ immovable property”. The mosque 
as a juristic” person is, of course, a 
person” (though a fictitious one) and not 
"property” at all. The “juristic person” is 
the institution and it is the institution 
which is the holder of properties attached 
to it — including the building of the mosque 
itself. In 41 Cal 57, 42 it was held that 
where a temple had been washed away by 
the river and a new one had been erected 
elsewhere, the religious foundation conti- 
nued and the endowed properties became 
automatically attached to the new temple. 

41. Prosunno Kumari Debya v. Golab Chand 

Baboo, (1874) 2 I A 145=14 Beng L R 460= 

23 W R 253=3 Suth 102=3 Sar 449 (P C). 

42. Bejoy Chand Mohatap v. Kali Pada Chafcter- 

jee, (1914) 1 A I R Cal 200=20 I C 78=17 

C W N 1013=41 Cal 57=18 0 L J 347. 
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In the present instance also although the 
building of the “Masjid Shahid Ganj” has 
been demolished, legally it is possible to 
conceive of the mosque as an institution to 
be subsisting but this is only in an ideal 
sense. It is only in this ideal aspect, that 
the present suit, which has been lodged on 
behalf of the mosque as a “juristic” person 
may be held to be maintainable. But this 
conception can be of no practical import- 
ance when the mosque does not possess or 
cannot legally claim any property as shown 
below. 

The question whether the “juristic” per- 
son suing in this case can get the reliefs 
claimed, must depend in the first place on 
the question whether the suit is within 
time. For, ‘ juristic” persons like other 
plaintiffs are subject to the law of limita- 
tion and enjoy no special privilege in this 
respect. There are several decisions of 
their Lordships of the Privy Council in 
which properties owned by Hindu idols as 
juristic” persons were held to be subject to 
the law of limitation and adverse posses- 
sion: see e. g. 32 Cal 129 32 and 37 Cal 885. 17 
I am therefore unable to see force in any 
of the grounds on which it is claimed that 
the present suit is not governed by the law 
-of limitation and hold that the contention 
must be overruled. The next point for con- 
sideration is the rule of limitation govern- 
ing the case. The plaintiffs have sued for 
a declaration and certain consequential 
r reliefs. The suit being on behalf of the 
mosque as a juristic” person (i. e. as a 
religious institution) and also on behalf of 
the whole of the Mahomedan community, 
the plaintiffs ought to have sued for pos- 
session as will be shown hereafter. But 
leaving that point for the moment, the 
declaratory suit as framed would appear to 
be governed by Art. 120, Lim. Act, which 
prescribes a period of six years. The 
starting point for limitation would prima 
lacie be the time when the Sikhs took pos- 
session of the mosque sometime about 1760 
A. D., and the rights of the institution as 

well as of the Mahomedan community 
were denied. 

The appellants however contended that 
the cause of action accrued to them when 
the mosque was demolished in July 1935. 
This contention of the appellants is based 
on the assumption that the building of the 

mosque retained its character as a mosque 

tiH the date of the demolition. The appel- 
lants had alleged that they had exercised 
their right of saying prayers in the building 
1938 L/49 & 50 8 


from time to time till its demolition ; but 
as already stated this allegation was not 
substantiated. The first question for con- 
sideration therefore is whether the mosque 
retained its character as such, in the hands 
of the defendants. The defendants con- 
tended that the ownership of the building 
vested in thorn long ago by “adverse pos- 
session” over 12 years since the Sikhs 
took possession of the building, sometime 
about the year 1760 A. D. Considering the 
circumstances under which the property 
was taken by the Sikhs, there can be no 
doubt that their possession must have 
originated either in an act of State or tres- 
pass. There is no direct evidence as to how 
the building was used from 1760 up to 
1853, when Nur Ahmad instituted his suit 
for possession of the mosque. But it is 
scarcely likely that the Muhomedans would 
have been allowed to have access to the 
building for any purpose whatever during 
this period. There is moreover direct 
evidence to show that in 1853, it was 
found that the Sikhs had held adverse 
possession of the property for over 20 
years (vide petition of Nur Ahmad, dated 
26th March 1853, marked as Ex. D-35, 
and judgments in the suits instituted by 
him marked as Exs. D.40, D-41 and D-42). 
It may therefore be safely taken that the,^ 
defendants had been in adverse possession 
of the mosque for over 12 years before 
1853, and consequently by the combined 
operation of S. 28 and Art. 144, Lim. Act 
all rights of the persons entitled to posses- 
sion of the mosque or of any interest 
therein were extinguished. The juristio 
person, i. e. the "institution” was certainly 
entitled to claim possession of the building 
of the mosque on behalf of all interested in 
it when the Sikhs took possession of it and 
by their adverse possession over 12 years 
the rights of the institution in the building 
were lost. Further the Sikhs having 
remained in possession for over 12 years 
the ownership of the property vested in 
them (c/. 3 Cal 224, 1 3 All 435, 2 4 Cal 

follows therefore that as' 
the Mahomedans had no rights of any kind' 
left in the building the demolition of the' 
building in July 1935 could give the 1 
appellants no cause of action to sue for the 
reliefs claimed. In this aspect of the 
question the defendants’ refusal to allow 
t he Mahomedans t o pray on the site of 

43. Goluok Chunder v. Nundo Coomar Roy, (1879) 

4 Oal G99=8 0 L R 450. 
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the mosque could not constitute a “conti- 
nuing wrong” within the meaning of S. 23, 
Lim. Act. For when all rights of Maho- 
medans in the mosque were extinguished 
and the Sikhs became the owners of the 
building, the “right to pray” in the mosque 
|was also extinguished and in refusing that 
right to the plaintiffs the defendants 
cannot be held to be guilty of any wrong, 
much less a ' continuing” one. 31 P k 
1917 44 cited on behalf of the appellants is 
clearly distinguishable, as the mutwalli in 
that case was in lawful occupation of the 
hujra and it was only his wrongful user of 
the place as private residence that was 
complained of. Consequently, each act of 
wrongful user was held to give a fresh 
cause of action in that case. 

It is significant that the appellants have 
chosen to sue only for a declaration of 
their rights and certain mandatory injunc- 
tions. No satisfactory explanation was 
given as to why the appellants did not sue 
for possession, if wakf property was 
immune from the law of limitation as 
claimed by them. Plaintiff 1 in the case 
is the mosque suing as a juristic person, 
while the remaining plaintiffs are suing on 
behalf of the whole of the Mahomedan 
community. The position of a juristic 
person is not that of a minor ( see 32 Cal 
129 32 and A I R 1932 Mad 328 45 at p. 333) 
and it is doubtful if the suit was properly 
instituted through S. Mohammad Ahmad 
as a “next friend”. For, this gentleman is 
admittedly not a mutwalli 'and has no 
particular connexion with the mosque. But 
even assuming that the suit on behalf of 
the ‘juristic person’ was properly instituted 
through a “next friend”, there seems to be 
no reason whatever why the juristic’ per- 
son should not have sued for possession. 
The argument that the ‘juristic person’ 
being the mosque, could not sue for its own 
possession is obviously fallacious ; for as 
pointed out before, the ‘juristic’ person is 
the religious institution and not the build- 
ing of the mosque and the institution was 
therefore clearly entitled to claim posses- 
sion of the mosque or its site for the benefit 
of all persons interested in the institution. 
As regards the other plaintiffs also, although 
they may not be individually entitled to 
claim possession, the suit being on behalf 

44. Muhammad Ahmad v. Muhammad Fazul, 
(1917) 4 A I R Lah 160=89 I 0 116=81 P R 
1917. 

46. Periyanan Ohetty v. Govinda Rao, (1932) 19 
AIR Mad 828=187 I 0 487=62 MLJ 496. 


of the whole of the Mahomedan commu-j 
nity, they could have sued for possession' 
(see 158 I C 9 1 6, 46 71 I 0 463, 4f and the 1 
remarks of their Lordships of the Privy 
Council as regards the proper relief in A I B' 
1936 P C 83 4 at p. 89). The possession of 
the defendants being unlawful according 
to the allegations of the plaintiffs, this 
relief was clearly open to them. In thej 
circumstances, it seems to me that it was 
not even open to the plaintiffs to sue for a 
mere declaration and injunction as they 
did and the suit was liable to be dismissed 
on this short ground. According to S. 42, f 
Specific Belief Act, it is not permissible to’ 
sue for a mere declaration when further 
relief in the shape of possession is open to 
a party. Again, according to S. 56, Cl. (l)* 
of the same Act, no relief by way of injunc- 
tion (which is purely discretionary) can be 
granted, when an equally efficacious relief 
could be obtained by other usual modes of 
proceeding. It is well established that 
when it is open to a person to sue for 
possession, he cannot be granted any relief- 
in the shape of a mere injunction ( see 24 
I C 199 48 and 33 Mad 542 49 ). 

The plaintiffs seem to me to have sued 
for a mere declaration and injunction owing 
to their consciousness that a suit for pos- 
session would be barred by time. But 
they cannot circumvent the law of limita- 
tion, by merely suing for an injunction,, 
when they could have sued for possession’ 

( see 13 Mad 445 60 ). As already stated, A 
all rights of the plaintiffs were extin- 
guished long ago by the operation of S. 28- 
and Art. 144, Lim. Act, and the present 
suit must, therefore, be held to be hope- 
lessly barred. In the end, I may refer to- 
the rather curious argument on behalf of 
the appellants that the mosque retained 
its sacred character in the hands of the 
defendants, although the plaintiffs may 
not be entitled to recover possession owing 
to lapse of time. It was contended that a 
duty was cast on the Sikh defendants, who 
were in possession, to maintain the building 
intaot owing to its sacred character and, 


46. Muhammad Abid v. Haji Baksha, (1936) 23 
AIR Oudh 133=158 I 0 916=1935 O W N 
1149. 


47. Rengaswami Nayudu v. Krishnasami Aiyar, 

(1928) 10 A I R Mad 276=71 I 0 463=44 
MLJ 116, 

48. Bhramar Lai Banduri v. Nanda Lai, (1915) 2 
A I R Cal 28=24 I C 199=18 OWN 545. 


49. Rathnasabapathi Pillai v. Ramasami Aiyar,. 
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therefore, the demolition of the building 
in July 1935 by the defendants gave a 
fresh cause of action to the plaintiffs — or 
at any rate to plaintiff 1, viz. the mosque, 
as a ‘juristic’ person. This argument ap- 
pears to be based partly on a misconcep- 
tion as regards the true nature of a ‘juristic’ 
person and partly on the assumption that 
the building retained its sacred character 
even when the rights of Mahomedans in it 
were lost and title had passed to strangers. 


As regards the first point, it has been 
already pointed out that the ‘juristic’ per- 
son in this case is the institution and not 
the building of the mosque. The mere fact 
that the mosque’s right to sue as a ‘juristic’ 
person was admitted by the defendants 
does not, therefore, involve any admission 
that the building of the mosque retained 
its character as a mosque and was still 
sacred when it was demolished in 1935. 
The learned District Judge has, no doubt, 
found that the building was originally 
erected as a mosque ; but he has also found 
that the title thereto had passed to the 
defendants long ago by adverse possession. 
His finding is therefore of no assistance to 
the appellants. The essential character of 
a mosque’ consists in its being a place of 
worship for the use of Mahomedans; but 
the Mahomedans had been denied, and 
had lost, their right to pray in it long ago. 
The mere fact that the building was re- 
ferred to in some comparatively recent 
documents as a mosque’ is of no signifi- 
cance whatever, as the description of the 
building must obviously be attributed to 
its old associations. There is ample evi- 
dence on the record to show that the 
building had been used by the Sikhs for 
years for secular purposes. 


The contention that the mosque retainei 
its sacred character inspite of its advers 
possession by the defendants was no 
supported by any authority and seems ti 
be devoid of any force. The positioi 
taken up by 'the appellants that waqf pro 
perty being extra commercium’ retains it 
character for all time and is not subject t« 
the law of limitation, has been alread^ 
shown to be wholly untenable. The case 
relating to Mahomedan grave-yards oi 
which again reliance was placed in thi 
respect (viz. 18 All 395, 36 40 Cal 548 37 am 

4 ^ 88 ) have also been deal 
with already. The decision in these cases 
as pointed out before, is based on the word 
mg of S. 297, 1, P. C. The mere fact tha 


a person may bo guilty of committing an*, 
offence under S. 297, I. P. C., with respect : 
to a grave on his own land, cannot show 
that the land underneath the grave will 
always remain sacred. In the case of a 
grave it is the presence of the remains of 
the dead body that makes the grave 
sacred. Consequently the grave will bo 
considered to be sacred so long a 3 the 
remains of the dead body are enshrined in 
it. But if the grave is dug up and the land 
is built upon, it cannot he said that the 
land will still remain sacred for ever. 
Similarly the building of a mosque cannot 
be considered to be sacred, unless it retains 
its essential characteristics as a mosque, 
i. e. unless the Mahomedans have a right 
to say their prayers therein. So long as 
the Mahomedans have such a right, even 
a non-muslim in possession of it, may be 
bound to respect it and may he found 
guilty if he commits any act falling within 
the purview of S. 297, I. P. C. But once 
this right is lost and the title passes to a 
stranger as in this case, it is difficult to see 
on what possible grounds the building of 
the mosque could be considered to be sacred . 

In the present instance I do not see 
how the defendants could be considered 
to have had when they demolished the 
mosque in 1935 the requisite knowledge or 
intention even for the purpose of an offence 
under S. 297, I. P. C., as they had been in 
possession over 150 years, had peaceably 
used the building for secular purposes, and 
their title also had been upheld by Courts 
ever since 1853. It is however unnecessary 
to go into that question for the purposes of 
this appeal. All that need be considered 
for the purpose of the argument under dis- 
cussion is whether the demolition of the 
building of the mosque in July 1935 could 
constitute a tort and give any cause of 
action to the plaintiffs. It seems to my 
mind, perfectly clear that when the Maho- 
medans had lost all rights in the building 
by adverse possession long ago and title had 
passed to the Sikhs, the building could no 
longer be held to be a ‘mosque’ in the true 
sense of the term and was therefore not 
sacred. As the plaintiffs had lost all their 
rights and ownership had vested in the 
defendants there could not be any obliga- 
tion on the defendants to keep the build - 
mg intact. For, there could be no such 
obligation in law unless there was a corre* 
ponding right in the plaintiffs. I have 
therefore no hesitation in holding that the. 
demolition of the mosque in July 1935 
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(was not a ‘tort’ and gave no cause of action 
'to the plaintiffs. 

On the above findings the appeal must 
fail on the question of limitation but as 
the question of res judicata was also argued 
at length, I shall deal with that point 
briefly. Tho defendants’ plea of res judi- 
cata was based (l) firstly, on the decisions 
on the petitions filed by Nur Ahmed in 
the years 1853-55 to recover possession of 
the mosque and (2) secondly on the deci- 
sion of the Sikh Gurdwaras Tribunal dated 
20th January 1930 on the petition filed by 
the Anjuman-i-Isalmia, Punjab, on behalf 
of the Mahomedans under S. 5, Punjab 
Sikh Gurdwaras Act. 

As regards No. (l), it appears that Nur 
Ahmed filed several petitions but it is suffi- 
cient to refer to one of them, viz. the one 
dated 23rd June 1855, which was appa- 
rently filed as a regular suit in forma pau- 
peris and was dismissed by the Deputy 
Commissioner of Lahore on 14th November 
1855 (see Ex. D-40). The decision of the 
Deputy Commissioner was confirmed by 
the Commissioner on appeal on 9th April 
185G and by the Judicial Commissioner on 
Hth June 1856 (see Ex. D-41 and D-42). 
It will appear from Ex. D-40, that Nur 
Ahmed sued for possession of the mosque 
with seven shops and a ‘hamam’ and 
‘khanqah,’ valuing the claim at Rs. 17,000. 
Re based his claim on the deed of dedication 
in favour of his grand-father by Qurban 
Ali. The Deputy Commissioner after con- 
sidering the evidence produced and the 
decision in some previous cases with respect 
to the same property, dismissed the suit. 
As regards this decision, it was contended 
on behalf of the appellants that it cannot 
operate as res judicata, as it does not fall 
within the ambit of S. 11, Civil P. C. It 
was urged that the procedure followed in 
the suit, was not regular, e. g. no issues 
were framed and evidence was not recorded 
on oath and so forth. It was also suggested 
that the ‘Punjab Civil Code’ which was 
then followed, had not been duly sanctioned 
by the Government of India. Lastly it was 
contended that Nur Ahmed was suing in a 
private capacity on the basis of a gift by 
Qurban Ali and not as a mutwalli. 

None of these contentions appears to have 
any force. The suit was apparently tried 
according to the procedure then in force 
and was taken up to the highest Court of 
Appeal. The mere fact that the procedure 
then in force was of a summary character 
seems to be immaterial for the purposes of 


S. 11, Civil P. C. The contention that the 
Punjab Civil Code, which was then fol- 
lowed by the Courts, had not received the 
sanction of Government was sought to be 
supported by a decision reported in 64 P R 
1867. 61 But that ruling itself shows that 
the Government of India had subsequently 
approved of it. The fact remains that the 
decision of the Deputy Commissioner was 
upheld by the highest Court of Appeal and 
this raises a presumption that the suit was 
properly tried according to the law and pro- 
cedure then in force. It is clear from the 
Deputy Commissioner’s judgment that Nur 
Ahmed was suing for possession of the very 
mosque now in dispute. Nur Ahmed stated 
that the property was gifted by Qurban Ali, 
and the deed of dedication produced by him, 
which is relied on by the appellants, shows 
clearly that he claimed to be a descendant 
of the first mutwalli, Din Mohammad, and 
as such entitled to possession of the mosque. 
There can be no doubt therefore that he] 
was not claiming the mosque as private) 
property. As a mutwalli, Nur Ahmed was 
entitled to recover possession of the mosque, 
for the use of the Mahomedans. His suit 
was thus of a representative character and 
the decision therein must be held to be 
binding on all Mahomedans by virtue of 
Expln. VI to S. 11, Civil P. C. (cf. 46 All 
65 1 62 ). 

The learned District Judge has held that 
the decisions on the petitions and the suit of 
Nur Ahmed do not operate as res judicata 
because the claim in the present suit is not 
one for possession by ejectment as it was 
in Nur Ahmed’s case, but only for a decla- 
ration that the Mahomedan community has 
a right of access to the mosque for purposes 
of prayer. But this fact alone does not 
appear to me to be sufficient to take the 
case out of the operation of S. 11, Civil P. C. 

S. 11 applies not only to the final decision 
but also to issues. The real issue in the 
present case was whether the mosque in 
question retained its character as a mosque 
till July- 1935, when it was demolished.! 
The decision of this issue depended upon' 
the question whether the defendants had' 
perfected their title by adverse possession 
and as a consequence the rights of all 
Mahomedans in the mosque had been lost. 
This question was also in issue in Nur 
Ahmed’s case in 1855, and it was then 

51. In re, Bick, (1867) 64 P R 1867. 

52. Thakur Sri Gat Ashram Narainji v. Jalshth 
Madho Acharia, (1924) HAIR All 504=80 
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found that Nur Ahmed, although he claimed 
to be a descendant of the original mutwalli 
(Sheikh Din Mohammad), was not entitled 
to recover possession as the Sikh defen- 
dants had been in adverse possession for 
over 20 years. The finding in Nur Ahmeds 
case that the defendants Sikhs were in 
adverse possession over 20 years before 
1855 operates as res judicata and bars the 
agitation of the same issue in the present 
case. If that finding stands, it follows that 
the rights of the Mahomedaus in the 
mosque in question were lost even before 

1855, and the present suit must fail on 
that ground. 

Coming to the decision of the Sikh Gurd. 
waras Tribunal, it seems to me that the 
present suit would also be barred by the 
provisions of S. 37, Punjab Sikh Gurdwaras 
Aot. According to the provisions of that 
Act, when the mosque in question was 
claimed to bo the property of the ‘Gurd- 
wara Shahid Gunj Bhai Taru Singh’ and a 
notification issued with respect to the claim 
under S. 3 of the Act, it was incumbent on 
any person who claimed any right, title or 
interest in the property to file a petition 
under S. 5 of the Act to establish his claim 
Ihe present plaintiffs did not do so, but 
the Anjuman-i-Islamia, a well-known re- 
presentative Mahomedan association of 
ifkore, did claim the mosque on behalf of 
ail the Mahomedans. The claim was dis- 
missed and the learned District Judge has 
held the decision to be binding on all 
Mahomedans. On behalf of the appellants 
it was however argued that (l) the Anju- 
man.i.Islamia was not a truly representa. 
tive association (2), that the procedure laid 
down in O 1 B. 8, Civil P. C„ was not 
followed and therefore the decision of the 

f Iua ““ blnd Done ® xce Pt the members 
ol the Anjuman- 1 -Islamia. 

Di.^ri,i eS r1 3 th u fir3t P ° intl the Earned 
V‘ . " ct dud g e has pointed out that the 

„“ 1 „ U ™r i - l3lamia 19 an old Mahomedan 

Sr the 1 Lal , 1Or0 ' duly ^tered 
under the law, and one of its avowed 

objects is the protection of waqf properties 

The assoc, at, on is admittedly in charge o 

Lhrrrr ° f some *»* m 

There is Tn f‘ D ? the Bads,hahi Mosque, 
ere is in fact no evidence worth the 

manful 6 re0 ° rd ‘° show that the Anju- 

cannot Properly be consi. 

a^cktinn f “ representative Mahomedan 
aa^ciation for the purposes of thequestion 

now under consideration. In the course of 
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tho arguments, it was admitted before us 
that when a question arose recently about 
the restoration of an ancient mosque, which 
was in the possession of Government, to tho 
Mahomedan community, tho Government 
made over tho mosque to this very Anju- 
man. It is therefore clear that tho Anju- 
man is looked upon as a truly representative 
Mahomedan association to this day. I have 
therefore no hesitation in repelling tho 
appellants’ contention on this point. It was 
in the fitness of tilings that this Anjuman, 
which takes special interest in the protec- 
tion of waqf properties, filed a petition 
under S. 5 on behalf of all tho Mahomo- 
dans to recover the Masjid Shahid Gunj 
and it was probably because the Mahomo- 
dans in general had full confidence in this 
Anjuman that no other Mahomedan t houghfc 
it necessary to file any other petition with 
reference to the said mosque. 

Ihe next point for consideration is tho 
effect of the omission to follow the pro- 
cedure laid down in O. 1, R. 8, Civil P 0 
in connexion with the petition of the 
Anjuman under S. 5, Sikh Gurdwaras Act. 

It was argued on behalf of the appellants 
that in consequence of the omission to 
follow that procedure, the decision of tho 
lnbunal is not binding on them. In sup- 
port of this contention, reliance was placed 
chiefly on a decision of their Lordships of 
the Privy Council in 56 Mad G57, 53 in 
which it was held that in a representative 
suit to which O. 1, R. 8, Civil P. c. is 

applicable, the decision will not bind per- 
sons who are not parties to the suit unless 
the procedure laid down in O. 1, B. 8, Civil 
1. O. is strictly followed. On behalf of 
the respondents, on the other hand, it was 
contended that O. 1, R. 8, Civil P. C. was 
not applicable to the petition and even if it 
were, tho Anjuman was a truly repre 
sentativo body and its petition having been 
fought out bona fide on behalf of all the 
Mahomedans, the decision of the Tribunal 
wag binding on all of them. In my opinion 
the contention of the learned counsel for 
respondents is correct. The Sikh Gurd- 
waras Act is an enactment of a special, 
na ure and is governed by its own pro. 
cedme Sub s . 11 of S. 12 of the Act presJ 
cubes that the proceedings of the Tribunal 
shall be conducted according to the Civil 
Piocedure Code but only ‘so far as may be' 
and^subjec t to t he provisions of the Act’. 

63> on e, A U r C pS^ Ramaswami Ayyar, 

i r np 183=143 1 C 6G5=G0'I A 
278—50 Mad 657 (P C). 
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* In the present instance the petition 
•under S. o was not really in the nature of 
an independent suit but was a replj 7 to the 
•claim put forward on behalf of the ‘Gur- 
dwara Shahid Gunj Bhai Taru Singh’ to 
certain properties. This claim was notified 
as required by S. 3 in the Gazette and also 
(published at the head-quarters of the dis- 
trict, the tahsil and the revenue estate etc. 
•as required by rules. The publication of the 
•claim with respect to the "mosque” in the 
above manner was a general notice to the 
public and it was an invitation to every- 
body who claimed to have any right, title 
or interest in the property to establish his 
claim in the manner prescribed by the Act. 
,The purpose of the notice issued in a suit 
under O. 1, Rule 8, Civil P. C. has thus 
been already served. Only the Anjuman-i- 
Islamia came forward to claim the Masjid. 
The presumption is that others did not feel 
•interested or were . content to leave the 
matter in the hands of the Anjuman. The 
Anjuman claimed the Masjid on behalf of 
•all the Mahomedans and the Tribunal 
treated their claim as a representative one. 
|There is no suggestion that there was any 
[Collusion between the Anjuman and the 
•defendants. The claim appears to have 
been fought out bona fide and there is no 
•good reason whatever why the decision of 
the Tribunal should not be held to be 
^binding on all Mahomedans. 

It was urged that the notification was 
•not proper notice to the Mahomedan 
public as the Masjid was described as 
Gurdwara Singhnian.’ But as the learned 
IDistrict J udge has pointed out, the defen- 
dants cannot be considered to be guilty of 
•any fraud or deception in this respect as 
they did not treat the building in dispute 
•as a mosque and could not be expected to 
describe it as such. The mere fact that in 
some rent-deeds executed in favour of the 
•mahants of the Gurdwara, the property 
was referred to as "Masjid’ was obviously 
due to its old association and not because 
the Sikhs still looked upon the building as 
' ft Mahomedan place of worship or treated 
, it as such. But, when the property had to 
j be described for the purposes of the claim 
' under S. 3, the defendants naturally des- 
cribed it in the true character in which 
they held it. The boundaries of the pro- 
perty were given and its location shown in 
a plan. There was therefore no deception 
in the matter and the notification and the 
publication of the claim were enough to 
give reasonable notice of the claim of the 


Gurdwara to all concerned. The very fact 
that the Anjuman-i-Islamia did get such 
notice and put forward its claim is signifi- 
cant in this connexion and it appears that 
certain other Mahomedans also claimed 
adjacent properties. I have therefore no 
hesitation in rejecting the argument that 
the decision of the Sikh Gurdwaras Tri- 
bunal was not binding owing to fraud in 
the publication of the notification under 
S. 3. Even in 56 Mad 65 7, 63 their Lord- 
ships of the Privy Council recognized that 
there may be exceptional cases where it 
could be shown that the omission to follow 
the procedure in O. 1, R. 8, Civil P. C. 
was a technical irregularity which caused 
no prejudice and the litigation having been 
bona fide, the previous decision would be 
binding. In the present instance, it seems 
to me in the first place that O. 1, R. 8, 
Civil P. C. was not strictly applicable and 
secondly that even if it were applicable, 
the case would fall in the category of the 
exceptional cases referred to by their Lord- 
ships of the Privy Council in 56 Mad 657. B3 

As the claim of the Anjuman was a 
representative one and it was decided that 
the Mahomedans were no longer entitled to 
recover possession, the decision must be 
held to be binding on the present plaintiffs. 
It was urged that every Mahomedan has an 
individual right to pray in a mosque ( see 
7 All 178 51 ) but when the Tribunal held 
that the Mahomedans in general had no 
rights left in the mosque that finding must* 
be held to be binding on all. In this as- 
pect of the case, no question of assertion of 
a claim on behalf of any individual on the 
ground of want of knowledge etc. within 1 
the purview of S. 30 (ii), Sikh Gurdwaras! 
Act, arises. According to S. 37 of that Act, 
no Court can now^ass any decree or order 
which would be in conflict with the deci- 
sion of the Tribunal on the petition of the 
Anjuman-i-Islamia under S. 5 of the Act. 
Consequently that decision bars the grant- 
ing of the reliefs claimed in the present 
suit. In my judgment the appeal fails on 
all the grounds urged before us and must 
therefore be dismissed with costs. 

Din Mohammad J.— (After setting out the 
facts of the case, the issues framed, the find- 
ings thereon and the decision of the lower 
Court, his Lordship proceeded.) Dissatisfied 
with this decision, the plaintiffs have ap- 
pealed and, in view of the importance of the 

54. Jawahra v. Akbar Husain, (1884) 7 All 178— 

1884 AWN 825 (F B). 
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ease and the complicated nature of the issues 
involved therein, the appeal has been placed 
•before a Full Bench for decision. I may 
-say at once that sitting as a Court of law 
we are neither concerned with the events 
which led up to the institution of this suit, 
nor with the agitation carried on by one 
•community or the other in relation to the 
subject-matter of the suit. We have merely 
to determine whether the decision of the 
District Judge is in accordance with the 
law as is administered in the British 
■Indian Courts. 

It is strenuously contended by counsel 
'for the appellants that inasmuch as the 
subject-matter of the suit has been found 
*by the District Judge to be a mosque and 
as it is a well-recognized principle of the 
Islamic law that all proprietary rights of 
men are extinguished as soon as a building 
is constructed and consecrated as a mosque, 
it could not be possessed and owned by the 
•defendants or their predecessors- in-interest 
in the sense in which mundane belongings 
are possessed and owned by human beings 
and that consequently it did not cease to 
be a mosque irrespective of the fact that it 
remained in the possession of the defen- 
dants for more than the prescribed period 
of limitation and had all along been put to 
profane use. It is further added that the 
use of the building by the defendants in a 
•manner inconsistent with its original object 
was a continuous wrong and that the wor- 
shippers who are now represented by plain- 
tiffs 2 to 18 were entitled to seek the reliefs 
they have claimed in spite of the lapse of 
time. It is next urged that, in any circum- 
stances, a fresh cause of action accrued 
•both to plaintiff 1 and the other plaintiffs 
on the day when the building of the mos- 
que was demolished and that a3 that event 
happened on the night between 7th and 

•8th July 1935, the present suit was well 
within time. 

Counsel for the respondents concedes that 
the building in suit was originally built and 
used as a mosque and does not challenge the 

°- f t f 10 . Districfc Judge that the plain- 
tiff 1 as juristic person is competent to sue in 
its own right. He, however, lays stress on 
the fact that the defendants’ predecessors- 
m-title came into possession of the build- 
ing as long ago as 1762, that the object of 

t u ® lkh , 9 .fv m fche ver y beginning was to 
■rob the building of its sanctity, that since 

then the Muslims have never been allowed 

to offer their prayers in it and that, on the 

'Other hand, it has. mainly been used as 


residential quarters and in one of its rooms 
Granth Sahib was read for some time and 
in another room fodder had been stacked. 
He further contends that the building in 
suit, even if it was a religious institution 
at its inception, is as much subject to the 
law of limitation as any other property 
endowed or attached to a religious institu- 
tion and that the rights of the mosque as 
well as of the Muslims having been extin- 
guished by virtue of S. 28, read with 
Art. 141, Lira. Act, long ago, it lost its 
religious character and became a wordly 
possession of the defendants and their 
predecessors-in-title with which they could 
deal in any manner they liked. According 
to him, there was no questiou of the applica- 
bility of S. 23, Lim. Act, inasmuch as the 
defendants’ title matured into full owner- 
ship long before the advent of the British 
Buie in the Punjab and the use of the 
building or its site by the defendants in a 
manner inconsistent with its original 
character constituted no wrong so as to 
afford the plaintiffs a new cause of action, 
and consequently no new cause of action 
arose even on the demolition of the building. 

It may be mentioned here that after the 
case was first argued before us, we considered 
that certain matters, which were very mate- 
rial for the proper disposal of the case, had 
not been sufficiently argued. We conse- 
quently called upon the parties to address 
further arguments on the following points: 
(l) Whether a new period of limitation 
starts to run from the date of the demoli- 
tion of the mosque; (2) if so, has the mos- 
que or the worshippers the right to seek 
relief from the Court and ask for a manda- 
tory injunction to issue to the defendants 
to rebuild the mosque; (3) if such a right 
exists, can the Court issue such an injunc- 
tion; and (4) will the Court issue such an 
injunction, and if such an injunction is 
issued, can this injunction be enforced ? 

Both parties fully availed themselves of 
the opportunity so granted and placed 
before us their respective points of view in 
connexion with the questions set out above. 
The appellants reiterated their former posi- 
tion and urged that the demolition of the 
mosque gave both the mosque and the 
worshippers a fresh cause of action and 
that both or either of them could sue for a 
mandatory injunction which, in the circum- 
stances of the case, was the only proper 
relief that could be granted. Our attention 
was further drawn to O. 21, B. 32, Civil 
P. C., which clearly empowered the Courfj 
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to enforce any decree that it might pass in 
this respect. The respondents demurred 
to this proposition and stated that in the 
first instance no fresh cause of action arose 
on the demolition of the building inasmuch 
as no right subsisted in the plaintiffs at 
that time; secondly that neither the mos- 
que nor the worshippers could sue for a 
mere injunction as they were admittedly 
out of possession; and thirdly that a relief 
by way of injunction would be both im- 
possible and impracticable. 

From the arguments advanced before us 
on the case in general, two principal ques- 
tions arise for decision in the first instance : 
(l) whether the defendants or their prede- 
cessors -in. interest had not acquired an 
indefeasible right by prescription or other- 
wise in the subject-matter of the suit and 
if they had,, what was the nature of that 
right considering that the building in suit 
had been originally constructed and conse- 
crated as a mosque; and (2) whether S. 23, 
Lim. Act, applies and even if it does not, 
whether the suit of any of the plaintiffs is 
within limitation in respect of any of the 
reliefs claimed in view of the recent demoli- 
tion of the building. 

Before dealing with these questions, 
however, it is necessary to determine how 
far the rules of the Islamic law relied upon 
hy the appellants can be invoked in this 
matter. They have based their arguments 
on Ss. 5 and 6, Punjab Laws Act, the 
material portions of which are reproduced 
below : 

Section 5. — In questions regarding . . . any 
religious usage or institution, the rule of decision 
shall be 

(a) • • • • 

(b) the Mahomedan law, in cases where the par- 
ties are Mahomedans, and the Hindu law, in cases 
where the parties are Hindus, except in so far as 
Buch law has been altered or abolished by legisla- 
tive enactment, or is opposed to the provisions of 
this Act, or has been modified by any such custom 
as is above referred to. 

Section 6 . — Tn cases not otherwise specially pro- 
vided for, the Judges shall decide according to jus- 
tice, equity and good conscience. 

Seeing that the party in possession of the 
religious institution in suit happens to be a 
non.muslim, the question naturally arises 
whether the personal law of the plaintiffs 
would still apply in the present case. As 
long ago as 1885 a similar question came 
up for decision before five Judges of the 
Allahabad High Court in a pre-emption case 
reported in 7 All 7 7 5 65 where one of the 


parties to the suit was a non-muslim and 
although the statute which governed the 
case was different, it was couched in the 
same language in its material portions as 
8. 5, Punjab Laws Act, 1872. The princi- 
pal judgment was delivered by Mahmood J. 
who, after discussing the matter in all its 
aspects, came to the conclusion that rights 
derived from members of the Muslim com- 
munity, whether by Hindus or by other 
non-Mahomedans would be governed by 
the Mahomedan law, inasmuch as the- 
inception of the right and not the array of 
the parties to the suit was the determining 
point of the decision in such cases. The 
other four Judges did not adopt the reason- 
ing employed by Mahmood J. but accepted 
his conclusion on the grounds of equity, 
remarking that it would not be equitable 
that persons who are not Mahomedans, but 
who have dealt with Mahomedans in res- 
pect of property knowing perfectly well 
the conditions and obligations under which 
the property is held, should merely by 
reason that they are not themselves subject 
to the Mahomedan law, be permitted to 
evade those conditions and obligations. 
Reference in this connexion may also bo 
made to the dissentient judgments of Nor- 
man and Macpherson JJ. in 4 Beng L B 
134. 60 Norman J. observed : 

In a country like British India, where Hindu* 
and Mahomedans are living side by side, each 
governed by their own per*onalJaw, a person of 
one persuasion dealing with a person -belonging to 
the other is bound to take notice of the law which 
regulates the extent of the power of disposition of 
property possessed by the person with whom he 
contracts. I think it clear that a Hindu who 
purchases the property of infants from the elder 
brother in a Mussalman family would not bo 
allowed to contend that ho acted in good faith, 
and did not know that the elder brother acting aa 
guardian for the infants had not the same autho- 
rity as the karta in a Hindu family possesses. If a 
Mussalman purchased property belonging to a 
member of a joint Hindu family governed by the 
Mitakshara. I think he could not plead that he 
bought in ignorance of the provisions of that law, 
so as to give himself a title at the expense of the 
children or coparceners of tho vendor. 

I may also refer in this connexion to the- 
remarks made by Ameer Ali, Ghose and 
Prinsep JJ. in 20 Cal 116, 20 which again 
was a case between a Muslim and a Hindu. 

At p. 137 of the report Ameer Ali J. 
observed as follows : 

I’h® first question therefore which one has to 
consider is whether the disposition in question ia 
to be discussed upon the basis of the Mahomedan 
law, or of any other system of law. From the year 


56. Gobind Da^al v. Inayatullah, (1885) 7 All 775 66. Sheikh Kudratullah v. Mahani Mohan Shaha*, 
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1798 downwards, the Courts of justice have uni. 
formly applied the Mussalman law to the deter- 
mination of questions affecting the validity of 
dispositions made by Mahomedans. In 2 M I A 
890, 23 the defendant was a Hindu and the question 
was whother the property which formed the sub- 
ject matter of the suit was wakf or not. Their 
Lordships in the Privy Council decided the caso 
on the basis of the Mahomedan law. And every 
case before and since has proceeded upon the samo 
principle. Whilst on this point, I would refer to 
the words of Levingo and Steer JJ. in (16641 W R 
185 57 at p. 186. 

For facility of reference I may reproduce 
here the words referred to by Ameer Ali J.: 

It may bo remarked that the Courts of this 
country have invariably applied in practice the 
Mahomedan law to a variety of cases other than 
those coming under the denomination of inherit- 
ance, marriage and caste, and even if immemorial 
and recognized practice did not legalise the action 
of the Courts, it cannot be said that when this 
Court administers to Mahomedans their own laws 
they do otherwise than administer justice accord- 
lng to equity and good conscienco. 


At p. 179 of the report Ghose J. said : 

I should here premise that the case before u- 
« not between two Mahomedans, but between £ 
Hindu, who is the creditor, and a Mahomedan 

follows^ 01 ' S ’ ^ ° l ACt ^ ° £ 1887 P r0VideS at 


Where in any suit or other proceeding it is 
necessary for a Civil Court to decide any question 
regarding succession, inheritance, marriage or 
caste or any religious usago or institution, the 
Mahomedan law in cases whero the parties are 
Mahomedans and the Hindu law in cases where 
the parties are Hindus, shall form the rule of 
decision except in so far as such law has, by legis- 
lative enactment, been altered or abolished 


(2) In cases not provided for by sub-s. (1), or t 

Court « h h r ii aW £ f ° r th v tim ° ***“« in force ’ tl 
8ha . n ac ? according to ‘justice, equity an 
good conscience . ^ J 

r S “Ji Sovorned by Cl. 2 of the sectioj 

MDikv !S Urt ^ as here 40 act “wording to 'justic 
equity and good conscience . 

Cases often occur in our Court where the parti* 
to a suit are of different persuasions, and one t 
them relies upon the particular law which govern 

haTtoennl ° l MS fcitl0 ’ aud Cour 

has to consider that law But while th 

Court goes into these questions, it does so no 

bu^becanco ^ ah ° medan applies to the Hindu 

, equ ' ty and 8° od conscience 
©quire that they should bo considered. In lik 

fc bo case before us we havo to conside 

ES aar«:WJTiisti 


Pnnsep J. at page 212 remarked : 

simply whetheJ 0 the U dwd Ci of Vth ^ h ppea , « J , 8 

constitutes a valid wakf such as w!Sf ran 1 j 81 
the Mahomedan law 8 18 blnd,n 8 under 


It may be added that Petberam C. J., 
also referred to the Mahomedan law books 
alone in order to determine the validity of 
the wakf relied on by the Mahomedan 
debtor. 

I am in respectful agreement with the 
opinions expressed by the learned Judges 
referred to above and have no hesitation in 
holding that, in spite of the fact that the 
defendants are non-muslirns, the character 
of the building in suit and the incidents 
attaching to it would, on the principles of 
justice, equity and good conscience alone, 
if on no other ground, bo decided on the 
basis of the Mahomedan law; and no rule 
of decision derived from any other law 
would come into play in respect of these 
matters. This is what happens every day 
in the British Indian Courts. Muslims 
when they happen to deal with the pro- 
perty of the Hindus, are faced with the 
Hindu law and similarly Hindus, when 
they choose to acquire any property from 
the Muslims, have to contend with the 
Mahomedan law as soon as their acquisi- 
tions are challenged in a Court of law. As 

remarked by Mahmood J., in 7 All 7 7 5 65 - 

It is to bo remembered that Hindu and Maho- 

medan laws are so intimately connected with 

religion that they cannot readily be dissevered from 

it. As long as the religions last, the laws founded 
on them last. 


in determining, therefore, the rights, if 
any, acquired by the defendants in the sub- 
ject-matter of the suit on account of their 
long possession, we shall have to ascertain 

® ^rue Position of the mosque under 
the Mahomedan law. 

- f ^. e plaintiff's have examined several 
Muslim theologians representing different 
schools of thought and they all have 
unanimously stated that a place once con- 
secrated as a mosque remains a mosque for 
ever and that its character is never lost 
even if it is deserted or falls into ruins, or 
is obliterated from the face of the earth. 

, .? y . £mv ? father stated that as soon as a 
building is consecrated as a mosque, it 
vests in God and all proprietary rights of 
human beings are extinguished in it. They 
have even declared that it is not only the 
visible structure that constitutes a mosque 
but from the lowest point in the earth up 
to the highest point in the heavens it is 
ail a mosque and remains as such till 
e erni y. t is therefore that it can neither 
be alienated nor partitioned, nor inherited. 
It can never be used as a place of human- 
habitation : and even if the building col- 
lapses, its materials cannot be utilized or- 
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sold. These opinions have been based on 
the Quran, the Hadis (the traditions of the 
Prophet), and the standard works of the 
Muslim jurists. Maulana Mufti Muham- 
mad Kifayat Ullab, P. W. 3, who is presi- 
dent of the All India Jamiat-ul-Ulema (a 
body of theologians) has placed P. W. 3/A 
on the record, which contains all the 
authorities on which he has relied for his 
evidence. Shamas-ul-Ulema Sayyed Ali- 
ul-Hairi is Mujtahid (religious leader) of 
the Shias of the Punjab and has produced 
P. W. 5-A mentioning the various authori- 
ties on which his statement is based. 
Maulvi Sana Ullah, P. W. 6, is Secretary 
of the All India Jamait-i-Ahl-i-Hadis and 
the authorities, on which his opinion is 
founded, are contained in P. W. 6- A and 
P. W. 6-B. In one of the books quoted by 
him, the author says : 

It is unlawful to sell or auction or demolish any 
waqf property, especially a mosque or to give it 
away for its being included in a temple or Shivala 
of the Hindus, no matter whether the creator of 
the waqf himself or the ruling authority intends 
to do so. Such property is subject to the same 
rules as a free man and just as a free man cannot 
be converted into a slave, so cannot a mosque be 
changed into private property. 

Maulvi Muhammad Ali, P. W. 7, is 
President Ahmadiyya Anjuman-i-Ishait- 
i-Islam and his evidence is also in the same 
strain as that of the others. Maulvi 
Muhammad Ismail, P. W. 8 is Khatib 
(Preacher) Jami Masjid, Ahl-i-Hadis. In 
one of the authorities cited by him, in 
order to emphasize the interminable nature 
of a wakf like a mosque, the illustration of 
the Holy Temple in Jerusalem is recorded 
which according to the author, was demo- 
lished by Nebuchadnezzar and desecrated 
by him by the throwing of sweepings and 
the slaughter of swine but on the ruins of 
which one of the descendants of David was 
enjoined by God to put up a place of wor- 
ship later. In another authority it is 
stated that even if no visible trace is left 
of the building used as a mosque, its site 
remains a mosque for ever (P. W. 8-A). 
Maulana Ghulam Murshid, P. W. 9, is 
Honorary Professor of the Ishait-i-Islam 
College and has referred to several autho- 
rities of which extracts are given in 
P. W. 9-A and P. W. 9-B. One of the 
theologians referred to in P. W. 9-B has 
cited the example of Kaaba, to which every 
Muslim in the world turns his face five 
times a day for prayers and which, accord- 
ing to the Muslims, is the first mosque 
built on this earth by the Prophet Abra- 


ham. The building of Kaaba was for 
centuries used as a temple for idols but it 
lost neither its sanctity as the first house 
of God nor its status as a mosque. It is 
evident that the opinions alluded to above 
have not been invented for the occasion 
and it cannot be urged that they do not 
represent the true views of Islam on the 
character and status of a mosque. That 
this rule of Muslim law has been accepted 
without any modification in British India 
is amply borne out by authoritative text 
books like Baillie’s “Digest of Muhammadan 
Law” on the subjects to which it is usually 
applied by British Courts of Justice in 
India, as well as by Ameer Ali’s Muham- 
madan Law which again is a popular book 
of reference on all questions of the Isla- 
mic law which arise in the British Indian 
Courts. Some of the passages that are 
relevant to our inquiry are reproduced 
below : 

1. “When a musjid (mosque) has fallen to decay 
and is no longer used for prayer, nor required by 
the people, it does not revert to the appropriator 
or his heirs and cannot be sold, according to the 
most correct opinions.” (Baillie’s Digest, 1865 
Edition, page 606.) 

2. “According to Abu Hanifa and Abu Yusuf, 
the land which has once been dedicated to a 
mosque continues wakf even though it has become 
waste and the building has fallen into ruin.” 
(Ameer Ali’s Muhammadan Law, Edn. 4, Vol. 1, 
page 403.) 

3. “If a person were to make a wakf of a piece 
of land for the purpose of erecting a mosque, he 
cannot afterwards resume or sell it, neither can it 
be inherited, because this ground is altogether 
alienated from the right of the individual and 
appertains solely to God.” (Ibid, page 404.) 

4. “A masjid for which there no longer remained 
a congregation and all around it had gone to 
decay, it was not lawful to convert it into a ceme- 
tery.” (Ibid, page 406.) 

5. “A dedication in favour of a mosque is abso- 
lutely lawful according to Abu Yusuf for a mosque 
exists for ever until the Day of Judgment and can 
never revert to private proprietorship even though 
it be ruined and wholly disused, nor can its 
material be taken to any other mosque.” (Ibid, 
page 407.) 

6. “Though a mosque may be ruined and be 
never used, still it is a mosque, for ever consecrated 
to the eternal worship of God until the Day of 
Judgment.” (Ibid, page 408.) 

7. “But whether a mosque has become ruined 
or dilapidated, or the people have no further need 
owing to another mosque close by, still it will not 
revert to the ownership of the wakif, nor will it be 
lawful to take it or its property to another mos- 
que.” (Ibid, page 409.) 

8. “It must be remembered that the failure or 
non-existence of the initial or primary object of a 
wakf does not, under the Hanafi law, affect the 
operative character or validity of the wakf, or 
avoid it.” (Ibid, page 412.) 
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9. “When once a dedication has been duly 
effected, the right of the person making the wakf 
•in the property dedicated ‘drops' absolutely. 
Thenceforth the property is ‘tied up’ in the 
ownership of the Almighty, and nobody has a 
right to deal with it in any shape — neither the 
wakif, nor his heirs, nor the beneficiaries under 
the wakf. In other words, all right of proprietor- 
ship ceases, the property cannot bo alienated, or 
•transferred by sale or gift, nor is it subject to the 
rights of inheritance.” (Ibid, page 482.) 


10. ‘‘As a general rule therefore private aliena- 
tion temporary or absolute, by mortgage or other- 
wise of wakf lands, even though for the repair or 
other benefit of the endowment, is illegal accord- 
ing to the Mussalman law.” (Ibid, page 4S5.) 

11. “No alteration made in a wakf building by 
the purchaser or anybody else can change the 
character of the wakf.” (Ibid, page 491.) 

12. A wakf property is inalienable, because it 
belongs virtually to Almighty God, being intended 
tor the benefit of mankind.”-, (Ibid, page 541.) 

13. The second effect of the consitution of 
wakf is to render the property imprescriptible, 
that is, it cannot be subject to the rights of the 
sovereign as private property.” (Ibid, page 543.) 

14. “The third effect resulting from the consti- 
tution of wakf is that it renders the property so 
dedicated non-heritablc.” (Ibid, page 543.) 

15. The proprietorship of wakf property is trans- 

terred to God, that is to say, such property ceases 
for ever to bo subject to the right of private pro- 
prietorship of ” (Ibid, page 547.) 

It is not peculiar to the Muslims alone 
to attach eternal sanctity to their mosques. 
A house of God in every religion that wor. 
ships God is treated on similar line 3 . Take 
for example a church of the Christians. At 

s Laws of England, 
{Edn. 2), \ol. 11, it is said that after con- 
secration a church continues to exist as a 
church in the eye of the law, even though 
the material building is destroyed. At p. 860 
it is remarked that property once conse- 
crated will retain the ecclesiastical charac- 
ter thus bestowed upon it, whoever mav 
be actual owner and whatever may be the 
nature of his tenure. At page 861 it is 
observed that property consecrated is sepa. 
rated for ever from the common uses of 
mankind and is set apart solely for sacred 
purposes for all time. At p. 863 it is stated 
that when the fabric of a church has once 

PvprT dev ? ted in sacr °s uws, it cannot 
ever be used as a habitation for man, nor 

naa a Judge any power to sanction the use 

Ifc would thus 
fcha , fc , under English law a church 

under the Mahomedan law, the only differ- 
ing f b61 ?l th ^’ whUe und <* the former 
an Act of Parliament can divest a church 

of its sanctity, under the latter this autho- 
rity is vested in no human being in 


world, even if ho is a ruler of the State 
and in no human institution, even if it is a 
law-making body. Besides, a mosque is 
held in exceptional reverence and esteem 
and is treated as a house of God in the real 
sense of the torm. None who is unclean can 
enter its precincts and even the mightiest 
potentate on earth is bound to take his 
shoes off when visiting it and must rub his 
shoulders with the humblest of his subjects 
when in prayers, for he stands there in tho 
presence of the King of all kings. By virtue 
of the transcendent character that a mosque 
thus holds it is ranked far above every 
other kind of property whether secular or 
sacred. 

Such being the inherent characteristics 
of the building in dispute, and such the 
conditions and obligations attaching thereto 
under tho Mahomedan law, the question is 
how far the provisions of tho Limitation 
Act aftect the case. It is contended on 
behalf of the respondents that the Maho- 
medan law has been altered and abolished 
within the meaning of S. 5, Punjab Laws 
Act (I of 1872) by the Limitation Act to 
this extent that if the possession of a 
mosque is acquired by a person whose 
interests are hostile to those of tho Muslims 
and who does not believe in the sanctity of 
the building, it becomes adverse to the 
Muslims and that unless somebody inte- 
rested in the mosque takes any step to 
ieco\er its possession from the adverse 
possessor within the period of twelve years, 
all rights in the mosque are extinguished 
and its sacred character is lost as well. 
The Limitation Act being the law of the 
land, all the provisions of the Mahomedan 
law relating to a mosque are to be read 
subject to the modifications and improve- 
ments introduced by that statute. The law 
of limitation makes no exception in favour 
of any sacred property as such and conse- 
quently in the eye of the law so far as 
limitation is concerned, sacred property 
stands on the same footing as secular pro- 
perty. The only cases, which are immune 
from the operation of the Limitation Act, 
are specified in the Act itself and those that 
are not so specified are not entitled to claim 
exemption on any basis. In order to illus- 
trate that the Mahomedan law has been 
partially altered by the Limitation Act, 
counsel for the respondents has referred us 
to Arts. 103 and 104 which prescribe a fixed 
period of limitation for recovery of dower. 
Under the Mahomedan law a claim for 
dower cannot be barred by time, as limifca- 
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fcion is not known to the Mahomedan law; 
but under the Limitation Act if any wife or 
widow, as the case may he, seeks to recover 
her dower through Courts, she is compelled 
under the law to bring her suit within the 
period prescribed therefor by the Limi- 
tation Act. It is further argued that by 
enacting Arts. 134. A, 134-B and 134-C the 
Indian Legislature has expressed its clear 
intention to bring the endowed property, of 
whatever nature it may be, within the pur- 
view of the Limitation Act. This being so, 
Art. 144, Lim. Act has barred the remedy 
of the Muslims to recover the building in 
suit for ever and S. 28, Lins. Act has extin- 
guished their right to do so. 

It is conceded on behalf of the respondents 
that a mosque is a juristic person, but it is 
contended that in relation to a mosque this 
legal fiction comes into existence only when 
any property takes a wordly shape and in- 
asmuch as this fiction cannot exist divorced 
from property, it vanishes along with the 
property which brings the fiction into 
existence. 

On behalf of the appellants it is not 
denied that the Limitation Act is the law 
of the land, nor is it asserted that S. 3, 
Lim. Act, is not applicable to any suit 
which is brought in a Court of law. It is 
however contended that the Limitation 
Act does not touch a religious institution 
like a mosque inasmuch as a mosque is not 
immovable property in the crude sense of 
the term but is something different from 
it. It is a juridical person and a juridical 
person as such cannot be treated as pro- 
perty, what to say of its being treated as 
immovable property. They further urge 
that a mosque is extra commercium’ and as 
it cannot be purchased or sold, it cannot be 
adveisely possessed. Even if the Limita- 
tion Act applies, and a mosque is covered 
by Art. 144, Lim. Act and is adversely 
possessed, it is in its nature incapable of 
being owned in the sense in which other 
worldly properties are owned. Its sacred 
character is never lost nor are the con- 
ditions and obligations attaching to it 
destroyed. An adverse possessor takes it 
subject to all the burdens which are imposed 
upon it and all the privileges to which it 
is entilled. Moreover, the mere fact of its 
being possessed by a non-muslim or its 
being used in a sacrilegious manner, i3 not 
such an act of hostility as would start the 
adverse possession of the non-muslim pos- 
sessor in the legal sense of the term. 
Whether it remains in its original shape 


and form or whether it falls into crumbles, 
it continues to be a mosque and every 
person who professes the Muslim Faith, is 
entitled to treat the building as of right as 
a mosque and to say his prayers therein. 
Under the Mahomedan law a zimmi (a 
non-muslim fellow subject) can be the 
custodian of a mosque and the religious 
faith of the custodian therefore does not 
matter. Every time that any Muslim 
belonging to any generation is prohibited 
from using the building or the site of the 
mosque as a mosque, a fresh cause of action 
arises to him to seek his remedy in a Court 
of law. 

Both parties have relied on a large num- 
ber of decided cases and even though I am 
disposed to think that most of them have 
no direct bearing on the question at issue, 
yet in view of the importance of the case 
and the complex nature of the issues 
involved, I consider it advisable to refer to- 
them all and to comment upon them wher- 
ever necessary. I shall first discuss the 
authorities relied upon by the appellants. 
In 2 M I A 390 22 decided in 1840, which 
was referred to with approval in a later 
judgment of their Lordships of the Privy 
Council reported in 44 Mad 831, 83 a sajjada 
nashin of a khankah entered into a contract 
with a Hindu of the name of Jewun Doss 
Sahoo for the loan of a certain sum of 
money and as security for the repayment 
thereof transferred certain lands compiised 
in and constituting part of the grants made 
to the khankah under a royal decree. It 
was stipulated that if the sum was not 
repaid within the prescribed period, the 
lands would become the absolute property 
of the said creditor. Later, another deed 
was executed in the creditor’s favqpr by 
his Muslim debtor. On the debtor’s death 
the successor challenged the alienations 
made by his predecessor and insisted that 
the lands in question were wakf property 
of which neither a conditional nor a bona 
fide sale could be made. The opinions of 
the law officers upon the tenure of the lands 
in suit were taken by the Sudder Dewany 
Adawlut and they were to the effect 
that by the Mahomedan law the sale or 
mortgage of wakf lands was illegal and on 
that ground the Sudder Dewany Adawlut 
decreed the claim. On appeal, their Lord- 
ships of the Privy Council came to the same 
conclusion and held that the property in 
suit was wakf and that inasmuch as a 
mutwalli, had no right to alienate such 
property, the transfer was illegal. In the 



1938 Shahid Ganj v. S. G. P. Committee (PB) (Din Mohammad J.) Lahore 397 

‘S ^rfvv" Lordships This judgment too beyond making a 
referred to Hidaya, Book ^XV, as translated general exposition of the nature of a 

by Hamilton in support of their conclu- Mahomedan wakf does not advance the 

T° 8 - Limitation was pleaded as a bar in appellants' case any further. It may also 

this case by the Hindu alienee, but his he remarked in passing that S 10 Lim 
contention was repelled on the basis of a Act has been amended since and the 
different enactment which is not now in managers of religious or charitable endow. 

Tn 97 pr iqiQ-'i l • M i , roents have beon declared to be the trus- 
ln 27 1 R 1913, certain Mahomedan tees thereof. 

residents of Multan sued for an injunction In 38 P L R 182, * the suit under appeal 

tbedefendant3 fro 7 S0,lin S a concerned a plot of land in the city of 
P of land forming part of the area Lucknow. In the words of their Lordships 
known as Mai Pak Daman grave-yard and of the Privy Council, the purpose of the 

mnrnk? '1 K*® S0tt ! 0 “ 0nt record as ghair suit was to establish that that plot of land 
Mahomed k n brlSta ^ the Possession of the was a grave-yard in the sense of the Maho 
Mahometans and owned by Makhdum medan law, that is to say 'extra commer" 

PrwTr Bak f 1 i^r 011 ' Lordships of the cium’ and dedicated for the benefit of the 

the iLd -i f 6ld th ! at ° D the facts foUDd Mahomedans in general in such sens!! 

set apatt for the r \f 6 h Part d° f * grav0 ->’ ard tha ‘ P riv a‘e ownership therein did not 
and that the M Ju u b 0 m 6 d a 0 community exist. In 1928 that plot of land was sold 
riehtqnfV Makhdum had no private by one Mt. Musaheb Kbanum to Ballabh 

It is obvious that if it were held that within the ° f 1 1Q 58, all lands in Oudh 

area of the grave-yard, land unoccupied or appa- W T? confiscated and every right in the 

Ind l it theSf I by #!? ve8 was P riv3t0 property f° jI ’ n the clfc V of Lucknow was vested in 

Si toSdjJSSiol he andX e t°hX r n “ 2 * ® ^ ^ letter ° f th0 L-ancill 

the Government in setting aside 7and as aT?pe°n STT" ° Udh ’ dated 7th August 
EK f ° r ‘ h ,<> Mahomedan commu n h P 1868 lands were granted to people whom 

Multan would be frustrated. J m ‘he Crown liked to grant. It was then 

This case for the reasons stated above ^ at ODe Kale Khan from whom Mt 
cannot serve as a useful authority for the Uusaheb Khanum derived her title was 

44°Ma S d 831 M?h D<!ed r by ap P 0llaD ‘ s - In ® nter0das a P^etor by virtue of posses. 
Council » 8 t 3 n pso 01 ( L-ordslnps of the Privy 0lo . n °, f th ' 3 IaDd -. “ was admitted by the 
y, “ 1 1 840 of the r0 P° rt observed as defendant3 ‘hat in 1868 and prior thereto 

T?' ® * r . f ome few Persons had been buried in the 

introduced ia'TadU with the^stabli’h 8 ’ 1 ' 1 ."“5 aDd ' 1 ( 87 ° th6 Iand WaS cIosed for ‘he 
Muslim Rule But the M?h ^ h ^ enfc 1 ot P ur Poses of a cemetery by order of the 

SUSS ^Row^^ It was proved that in 

by the Pwphet orTu!,™ 0 ” 8 ^ to a ruIe Uid down 1913 tbere were some thatched houses of 
op Of the property ^t^the' ownemwf ' tenants on the land for which rent 

Mnjjhty Md'tt. devotion of ?he profits for !he T^YoTa' V “ daughter of Kale Khan, 
that a nartS” beingB '- When on« it * j 919 ? “ ap °f th a‘ plot of land was 

erpressCu u^d aTiSnlL'v ?."• “ ““S' ^ f n ° / •? < ?“ Urt *“ another >«S al Proceed. 

1 • huts and fi^eTr six 8 ZfnZ 

ownemhipt^nrr 11 ^ 19 ““oguUhSl Kh^ th ° Sub “ dinate J ud fie held that K^e 

The manager ot tbe'mH ‘ h ® Almi shty ^ ha ° was neither a manager nor a takiadar 

Governor, Superintendent or Cnr% mUtWaUi ’ tho ?' th ® . land * n SU1 ‘ and that the land was 

head of these khankas which existin' l The h ' S P”7 a ‘ e Property. The District Judea 

tore In India, is called a eajiada ni^h ^ DU “‘ tt " r0ed ln ‘his view. On anneal h„ PhS 

ha U 8 ^y rtght“in Sa thf pro^rt? m th f mu ‘ walu be°low th ( ®, i ° dgmen ‘ 8 ° f ‘he Courts 

wakf : the property is not7«&d £?ll£ ng the “elow and decreed the suit. Ballabh Das 

lot a -trustee" in the technic,? ’ he ‘ 3 ^ to ‘heir Lordships of the Privy 

Council but his appeal was dismissed with 



398 Lahore Shahid Ganj y. S. G. P. Committee (FB) (Din Mohammad J .) A. I. R„ 


a certain modification in the decree. In 
the course of their judgment, their Lord, 
ships observed at p. 187 of the report : 

If however account is taken of the fact that the 
particular plot No. 108 is described as a graveyard 
it becomes difficult indeed to suppose that the fact 
of possession or custodianship is not the basis of 
the entry. . . . The khasra can hardly mean that 
it was the intention of Government at the First 
Regular Settlement, to vest the ownership of such 
a cemetery as is described in the map in a private 
individual, thereby destroying its character as a 
qabristan according to ordinary conception of the 
Mahomedan law. 

At p. 188 their Lordships have remarked: 

If the materials in the present case fell to be 
looked at as a mere question of evidence, their 
Lordships are satisfied that the true inference to 
be drawn from the evidence as a whole would be 
that the suit land is a cemetery in the ordinary 
Mahomedan sense and is no longer the subject of 
private ownership. 

In the result, their Lordships granted a 
declaration that the suit land was dedi- 
cated for the purposes of a grave-yard 
according to the Mahomedan law and that 
defendant 1 had no title thereto. In 1906 
AWN 159, 23 a plot of land had been used 
as a cemetery for a number of years before 
the Mutiny of 1857. Subsequently the 
whole village in which the land was situa- 
ted, was confiscated by Government in 
consequence of the misconduct of the 
Muslim owners of the village during the 
Mutiny and was sold to the defendants 
who were Hindus. Some time afterwards 
the Muslims brought a suit for a declara- 
tion that the plot of land referred to above 
was a public burial ground and was not 
the property of the Hindu purchasers of 
the village and further asked for an injunc- 
tion restraining the defendants from mak- 
ing encroachments on the land. The Court 
of first instance dismissed the suit on the 
ground that an actual dedication of the 
land had not been proved. The lower 
Appellate Court found that the land was a 
cemetery and had been used as such for 
upwards of 100 years. The defendants 
appealed and Banerji J. who heard the 
appeal observed as follows : 

In Mr. Amir Ali’s Mahomedan Law, Vol. 1, 
Edn. 8, p. 316, it is stated that ‘when a person 
erects an aqueduct for Musalmans or an inn for 
the occupation of travellers or a caravan sarai’ or 
constitutes his land into a cemetery, the right of 
property according to Muhammad (a disciple of 
Imam Abu Hanifa) abates when people have used 
the aqueduct, or have occupied the inn or caravan- 
sarai or buried in the cemetery’. ... The Court 
below was therefore right in holding that the 
defendants had no longer any proprietary right in 
the land in suit. By the confiscation which took 
place after the Mutiny, only such rights were con- 


fiscated as existed in the rebels at the date of the 
confiscation, and it is those rights only which 
have been acquired by the defendants. If a valid 
wakf had been created in regard to the land in 
question before the confiscation, the original 
owners had ceased to have any right to the said 
land. Therefore the defendants by acquiring the 
rights which had been confiscated, could not 
acquire the ownership of the land. 

On the basis of the Privy Council judg- 
ment referred to above as well as on that 
of the Allahabad judgment, the appellants 
urge that even an act of State is not suffi- 
cient to rob the sacred property of its 
sanctity. They further argue that if a 
person acquires any rights in the sacred 
property which is so confiscated, he takes 
the property along with the burden which 
is imposed upon it, and that the only posi- 
tion that can be conferred by law on the 
transferee by virtue of such an acquisition 
is that of a mere possessor and not of an 
absolute owner. To this extent these judg- 
ments lend support to the appellants’ con- 
tentions. In the Privy Council case, land 
had been confiscated and re-conferred upon 
Kale Khan and his name had also been 
entered as a proprietor by virtue of posses- 
sion. He had built thatched huts on the 
land and had rented them to certain ten- 
ants. He had also constructed some lat- 
rines on it. Such use of the land was 
obviously inconsistent with its use as a 
grave-yard and these acts had been com- 
mitted more than 12 years before the insti- 
tution of the suit. There was not a scin- 
tilla of evidence to show that Kale Khan 
had anything to do with the original takia- 
dars of the land and it was only in view of 
the subject-matter of the suit that their 
Lordships of the Privy Council appear to 
have held that the entry as regards his 
ownership indicated mere possession and 
custodianship and not proprietorship in the 
ordinary sense of the term. Similarly, in 
the Allahabad judgment the whole village 
had been confiscated including the grave- 
yard and sold by the Government to non- 
Muslims. From the fact that the appeal- 
had arisen in 1904 and that the confiscation 
had taken place in 1857, it appears that 
the suit by the Mussalmans had been insti- 
tuted long after the ordinary period of 
limitation had expired. In spite of this 
lapse of time, the learned Judge presumably 
in view of the nature of the subject-matter 
of the suit concluded that it could not be 
owned either by the Government or by its 
assignee, inasmuch as the property in its 
very nature was incapable of being owned» 
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In A I K 1930 Oudh 245, 26 Srivastava J. 

observed : 

Once land has been dedicated for the purpose of 
a cemetery it must always be regarded as a ceme- 
tery unless for any reason the land turns out to 
be unfit for use as a cemetery. Once a wakf is 
established either by evidence of dedication or by 
evidence of user it is an essence of the wakf that it 
should be permanent. 

In arriving at this conclusion the learned 
Judge referred to a passage in Baillie’s 
Digest which reads as follows : 

And being asked with regard to a cemetery in a 
village where it had gone to decay and there re- 
mained in it no traces of the dead, not even bones, 
whether it was lawful to sow the land and tako 
its produce, answered “No” for in legal effect it 
is still a cemetery. 

In A I B 1931 Oudh 45, 68 Pullan J. 
adopted the observations made by Srivas- 
tava J. in the case cited above. These two 
judgments obviously emphasize the per- 
manent nature of a Mahomedan wakf. In 
35 Mad 681, 3 the suit in which the second 
appeal had arisen was instituted by the 
plaintiffs representing the Shafei residents 
of a place called Pudunagaram against the 
defendants as representatives of theHanafis 
of the same locality, praying for an injunc- 
tion restraining the latter from enlarging 
a certain reservoir attached to a mosque 
which had been found by the Courts below 
to be in their exclusive management ever 
since another mosque had been built a long 
time before by the Shafeis in the same 
compound, from using some granite stones 
lying in the compound in the construction 
of the reservoir and from obstructing a 
pathway extending from the gate of the 
older mosque by the side of its reservoir to 
the mosque which was in the exclusive 
possession of the plaintiffs. One of the 
questions that arose for decision was whe- 
ther the mosque in which the Hanafis 
generally said their prayers and the reser- 
voir attached thereto which was intended 
to enable the congregation to perform ablu- 
tions were the common properties of the 
plaintiffs and the defendants. The trial 
Court found that as the Hanafis had been 
in exclusive possession of and using the 
mosque ever since the other mosque was 
built by the Shafeis, that is for a period of 

5°;® 12 ?r 3 ' the latter had lost 

their right in the older mosque and its 

reservoir The Subordinate Judge in appeal 

confirmed that finding. A further appeal 

was presented to the Hi gh Court and in the 

68. Ohhutkao v. Gambhir Mai, (19311 ir i t p 
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course of their judgment, Abdur Rahim and 
Ayling JJ. observed : 

It seems to us that the finding must bo under- 
stood with reference to the subject matter of the 

litigation It will suffice for us therefore to 

point out that according to the accepted view of 
the Sunni Schools which comprise the followers 
both of Imam Abu Hanifa and Imam Shafie it is 
in the very conception of a wakf which is the 
name for a grant by which mosques and similar 
institutions are dedicated — that all proprietary 
rights of men should be extinguished in the pro- 
perty so dedicated. The result according to the 
theory of Muhammadan law is that proprietary 
rights in the subject matter of wakfs become 
re-vested in God inasmuch as He is originally the 
owner of all created things and it is by Ilis per- 
mission that men acquire rights therein so that 
when men’s right ceases in a particular thing, it 
reverts to the proprietorship of God. (See Hamil- 
ton’s Hidaya, Grady’s edition, pages 231, 232.) 
Further as it is the object of a dedication of the 
nature of a mosque that the public should sav 
their prayers therein, it is not open to those who 
are charged with the superintendence and manage- 
ment of a mosque to exclude any Mahomedan 
who wishes to say his prayers in it, except on the 
ground of misbehaviour. 

In arriving at their conclusions, the 

. -j on a Privy Council 

judgment reported in 18 Cal 443 69 and on 

two cases from the Allahabad High Court, 
each decided by five Judges, reported a* 
12 All 494 C0 and 13 All 419, 61 respectively. 
This judgment no doubt was between 
Muslims themselves and may not go a long 
way to help the appellants; but the prim 
ciples enunciated therein are (l) that pro. 
prietary rights in a mosque are extinguished 
as soon as it is consecrated, and (2) that so 
long as a mosque exists as a mosque, every 
Muslim has a right to offer his prayers in 
it. In 37 Cal 128, 02 at p. 161, Mookerjee J. 
in connexion with the case of a Hindu 
endowment, states : 

. T £f. Hindu law recognises dedication for the 
establishment of the image of a deity and for the 
maintenance and worship thereof. The property 
so dedicated to a pious purpose is placed extra, 

a , n i iS = ntitled t0 6 P ecial protection 
at the hands of the Sovereign whose duty it is to 

intervene to prevent fraud and waste in dealing 
with religious endowments. • 

. In 42 ?° m 2 , 47,80 which again is a case 
of a Hindu endowment, West J. observed 
at p. 264 of the report : 

Hi^^ 
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the lands bestowed on the idol Shri Ranchhod 
Raiji. This restriction is like the one by which 
the Emperor forbade the alienation of dedicated 
lands under any circumstances. It is consistent 
with the grants having been made to the juridical 
persou symbolized or personified in the idol at 
Dakor. It is not consistent with this juridical 
person’s being conceived as a mere slave or pro- 
perty of the shevaks whose very title implies not 
ownership, but service of the god. It is indeed a 
strange, if not wilful, confusion of thought by 
which the defendants set up the Shri Ranchhod 
Raiji as a deity for the purpose of inviting gifts 
and vouchsafing blessings, but, as a mere block of 
stone, their property for the purpose of their 
appropriating every gift laid at its feet. But if 
thore is a juridical person, the ideal embodiment 
of a pious or benevolent idea as the centre of the 
foundation, this artificial subject of rights is as 
capable of taking offerings of cash and jewels as of 
land. Those who take physical possession of the 
one as of the other kind of property incur thereby 
a responsibility for its due application to the 
purposes of the foundation — compare Griffin v. 
Griffin 33 .... They are answerable as trustees 
oven though they have not consciously accepted a 
trust, and a remedy may be sought against them 
for maladministration 

It may be remarked that this judgment 
was confirmed on appeal by their Lordships 
of the Judicial Committee in 24 Bom 50. C4 
In 52 Cal 809, 40 the idol in suit was estab- 
lished as a household god and the founder 
gave funds in order to continue the upkeep 
and maintenance of the deity. During his 
lifetime the founder acted as shebait and 
after his death his widow officiated simi- 
larly as a ministrant of the worship. An 
adopted son of the founder attained the age 
of 20 years in the lifetime of the widow 
and became de facto the person charged 
with the same duties as his adoptive father 
and mother had performed. He executed a 
deed of trust providing particular premises 
for the location and worship of the deities. 
Some time afterwards the widow died and 
it came to light that she had made a very 
large endowment in favour of the family 
idol and by her will had appointed her 
adopted son her executor and trustee. In 
the course of the litigation that ensued after 
the death of the adopted son, one of the 
questions that arose was as to the location 
of the idol. On behalf of one of the liti- 
gants it was argued that the testator treat- 
ed the idols or images which he had set up 
as his personal property and left them 
absolutely to his adopted son. This proposi- 
tion was rejected by the Appellate Court 
and their Lordships of the Privy Counoil 
remarked that they could give no counten- 

€8. (1804) 1 Sch Ref 852=9 R R 51. 
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ance to it and approvingly referred to the 
following passage from the judgment under 
appeal: 

The inclusion of the idols however among items 
of property, moveable and immovable, does not 
6how that the testator regarded his interest in them 
in the same light as his interest in his secular 
property. 

At p. 821 of the report their Lordships 
observed : 

An argument which would reduce a family idol 
to the position of a mere moveable chattel is one 
to which the Board can give no support. They 
think that such an argument is neither in accord 
with a true conception of the authorities, nor with 
principle. 

And at page 822 the following remarks 
occur: 

Their Lordships do not think that such cases 
form any ground for the proposition that Hindu 
family idols are property in the crude sense main- 
tained, or that their destruction, degradation or 
injury are within the power of their custodian for 
the time being. Such ideas appear to be in viola- 
tion of the sanctity attached to the idol, whose 
legal entity and rights as such the law of India 
has long recognized. 

At page 825 it was remarked: 

The true view of this is that the will of the idol 
in regard to location must be respected. If, in the 
course of a proper and unassailable administration 
of the worship of the idol by tbe shebait, it be 
thought that a family idol should change its loca- 
tion, the will of the idol itself, expressed through 
his guardian, must be given effect to. . . . 

A fortiori it is open to an idol acting through his 
guardian, the shebait, to conduct its worship in its 
own way at its own place always on the assump- 
tion that the acts of the shebait expressing its will 
are not inconsistent with the reverent and proper 
conduct of its worship. 

In 38 Cal 284, 30 an old temple in which 
certain Thakurs were located was blown off 
by a storm and they were placed in another 
temple near by. Some disputes arose bet- 
ween the shebaits in whose temple the 
Thakurs had been placed and the shebait of 
the original temple. Consequent upon these 
disputes, the old shebait rebuilt the temple 
which had been demolished and wanted to 
bring the Thakurs to the new temple. There- 
upon a suit was instituted by the Thakurs 
in their juristic capacity that they might 
be taken out of the temple of the defendants 
and placed in their own new temple. The 
trial Court dismissed the suit under Art. 49, 
Limitation Act, which applies to suits for 
specific moveable property not covered by 
Arts. 48, 48- A and 48- B or for compensa- 
tion for wrongfully taking or injuring or 
wrongfully detaining the same. Chatter- 
jee J. who delivered the judgment re- 
marked : 1 

In this view of the case it is not necessary to 
consider whether the Thakur is to be considered a 
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-moveable property. Besides, a Thakur has been 
held to be a juridical person, and, considering the 
claim as it is made in this oase, I do not see why 
it should not be held that the Thakur is a juridi- 
cal person, and is therefore not amenablo in any 
sense to the mischief of Art. 49. 


Richardson J. concurred in the order 
proposed by Chat ter jee J. These autho- 
rities have been relied upon by the appel- 
lants in support of the proposition that a 
mosque is not property in the crude sense 
of the term and it is argued that a mosque, 
although made of bricks and mortar, can- 
not be treated as immovable property in 
the same way as an idol which is made of 
wood or stone cannot be treated as move- 


able property. The mosque is as much a 
juristic person as an idol and similar sanc- 
tity attaches to it as attaches to an idol. 
The respondents contend that these autho- 
rities are not in point, inasmuch as a 
mosque is not placed on the same footing 
by the Muslims as an idol is by the Hindus. 
A mosque is only a house of God, while an 
idol is God himself. It is a personification 
of God, or, in other words, it is God sym- 
bolised. But I do not agree. The ratio 
decidendi of the judgments alluded to above 
was not whether an idol as a symbol of 
God could be treated as moveable property 
or not but whether as a juridical person it 
could be held as such and the reason that 
prevailed with the learned Judges for hold- 
>ing an idol to be outside the description of 
moveable property was, as appears from 
the remarks quoted from 38 Cal 284, 39 that 
it was a juridical person. 

In 20 I C 78 42 the allegation of the 
plaintiff was that the land in dispute was 
made over to the predecessor of the defen- 
dant in order that the income might be 
applied for the worship of the image estab- 
lished by an ancestor of his more than half 
a century before the institution of the suit. 
About 40 years before commencement of 
the litigation, the site on which the temple 
stood was washed away and the image it- 
•self was broken to pieces. Since then, the 
broken image had been worshipped by the 
predecessor of the defendant. The plaintiff 
owever established a new image in a new- 
ly constructed temple in the same village. 
Ho consequently prayed that the defen- 
dant might be compelled to perform the 
worship of the newly established image 
and to provide out of the income of the 
land in his possession the articles necessary 
«for the worship of the image and if the 
•defendant refused to perform the worship 

•or to supply the articles necessary in that 
1938 L/51 & 52 


behalf, a decree might be made against 
him for ejectment. The learned Judges 
observed : 

Tho question arises whether this trust came to 
an end when tho temple was washed away and 

the imago was broken This text shows that 

when an imago has been mutilated or destroyed, 
tho religious purpose does not come to an end . . . 
and tho endowment is not affected by tho destruc- 
tion or mutilation of the image. The religious 
purpose still survives and a new imago may be 
established and consecrated in order that it may 
bo worshipped as intended by tho original founder. 

On the analogy of this caso the appel- 
lants seek to establish that the religious 
purpose, for which the mosque was con- 
structed, did not come to an end by the 
destruction of the mosque and that it still 
survived. The appellants have further reli- 
ed on 26 Bom 198, 24 18 All 395, 30 40 Cal 
548, 37 AIR 1932 Cal 459, 38 138 I C 3O9 05 
and Reg. Second Appeal 1391 of 1936, 08 
in support of their contention that the 
sacred character of wakf property is not 
lost merely by being possessed or owned 
by persons holding faiths different from 
those of the original dedicators or from 
those of the persons for whoso benefit the 
wakf is intended. 

In 26 Bom 198, 24 certain land at Dhar. 
war, which had formerly been used as a 
grave-yard by the Mahomedan community 
residing there but which had not been used 
as such for 20 or 30 years, was sold by the 
owner to a Hindu named Ramrao Nara- 
yan Bellary who thereupon began to pre- 
pare the foundation of a house which he 
proposed to build upon it. The Mahome- 
dan residents of Dharwar brought a suit 
alleging that they were accustomed to per- 
form religious rites and ceremonies at the 
graves in the said land and prayed for 
a declaration that they were entitled so 
to do and for an injunction restraining 
the defendants from obstructing them. 
Both the Subordinate Judge and the 
District Judge decreed the suit. Ramrao 
appealed and the appeal came on for hear- 
ing before a Division Bench composed of 
Fulton and Crowe JJ. Fulton J. in deli- 
vering the judgment observed as follows : 

The land in dispute, it has been found is a 
grave-yard, disused, it may be, for 20 or 30 years 
but retaining nonetheless its character as such By 
the custom of the country founded on a sentiment 
which may almost be described as universal, the 
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ground in which human remains are interred is 
regarded as for ever sacred. The members of the 
families of the dead aro in the habit of performing 
certain religious services at their tombs. The 
ownership of the soil may be vested in others, but 
the permission to bury in the land granted as it 
must be subject to the custom of the community 
carries with it the right to perform all customary 
rights. The District Judge may have gone too far in 
inferring from the facts which he found proved 
that the land was the property of the Mahomedan 
community. But those facts certainly justified 
him in confirming the decree of the Subordinate 
Judge which directed that the plaintiffs whose 
relatives have been there buried, have the right of 
performing all such worship and ceremonies near 
the makan and the graves on the ground in dispute 
as are enjoined by the Mahomedan custom and 
religion. 

This judgment clearly shows that even 
if land under graves is sold to a Hindu, he 
does not acquire such rights of ownership 
on the graves themselves as he does in con- 
nexion with ordinary property. He is 
bound to keep the graves as they are and 
cannot in any manner interfere with them. 
If a purchaser for valuable consideration 
with notice cannot assert his rights of 
ownership on the property purchased by 
him, it is difficult to comprehend that an 
adverse possessor would be able to exer- 
cise the rights of absolute ownership in the 
sacred property which he has acquired by 
a wrongful act of his. 

In 18 All 395, 86 certain persons who had 
entered upon a burial place and ploughed 
up the graves were held liable to be con- 
victed of an offence under S. 297, I. P. C., 
notwithstanding that their entry on the 
land was proved to have been by the con- 
sent of the owner thereof. In 40 Cal 
548, 87 there existed a visible grave in a 
disused grave-yard which was claimediby a 
Hindu owner as his private property. He 
built a chabutra there and caused disturb- 
ance of the grave, thus wounding the feel- 
ings of the person whose mother was 
buried there. He was convicted and the 
matter came before a Division Bench com- 
posed of Sharfuddin and Bichardson JJ. 
The contention raised on behalf of the 
convict was that the land in question was 
his ancestral land, that it belonged to him 
and was in his possession, that he was in 
enjoyment of the fruits of the trees stand- 
ing upon it and that the land was no more 
a burial ground or depository for the 
remains of the dead, inasmuch as it had not 
been used for burying purposes for a great 
many years. Sharfuddin J. who delivered 
the principal judgment observed : 

In my opinion however it is not necessary for 
the purposes of S. 297, I. P. C. that a burial 


ground should be in use. If it has been a burial 

ground and if there are visible graves in it, it 

becomes a depository for the remains of the dead. 

It is possible that the bodies in those graves may 

have disappeared, but the remains of those bodies 

are still there, although they may have crumbled 
to dust. 

Bichardson J. concurred in the view 
held by Sharfuddin J. and remarked : 

It is said that at any rate the petitioner had the 
possession and custody of the land in which the 
tomb stood and that the mere entry upon the land j 
would not therefore amount to a trespass. That 
no doubt is so, but what is found here is that the • 
petitioner did more than merely enter upon this 
land. It is not contended that he had the right 
to use the land for all purposes as land in its 
natural 6tate. It is not suggested, for instance, 
that he could remove the tombs and plough up 
the whole surface of the land. It is not denied ' 
that the place was at one time lawfully used as a 
place of sepulture. So far at any rate as it was so 
used,, it was set apart as a depository for the 
remains of the dead and is entitled therefore to 
the protection afforded by S. 297. 

In A I B 1932 Cal 459, 88 Patterson J. 
in a case in which an owner of the land 
had demolished certain structures erected 
over the graves of the complainant’s rela- 
tives observed : 

Although the petitioners have been found by the 
Civil Court to be the owners of the land in question 
and although they have been given khas posses- 
sion thereof by the Civil Court, that does not 
entitle them to disturb any graves that may be 
found existing in the land or to damage any 
structure that may have been raised over such , 
graves, if by such act or acts the feelings of any 
person interested in the graves are likely to be- 
wounded. 

In connexion with the three judgments 
cited above, it is objected that they do not 
touch the point at issue before us, inasmuch 
as they relate to criminal law and proceed' 
on different grounds. I am not however 
impressed by this argument. No criminal 
Court can ordinarily punish a person for 
encroachment upon his own land or for 
exercising his legitimate rights in connec- 
tion with a property which he can call his 
own. It is only when, in spite of his being 
an ostensible owner, the property cannot . 
be deemed under the law to belong to him 
that his interference with it can be culp- 
able. These judgments clearly show that 
whoever the possessor, the sacred character 
of graves is not lost and to that extent , 
they go a long way to -support the case of 
the appellants. It needs no authority to 
say that under the Mahomedan law, a 
mosque is held more sacred than a grave- 
yard inasmuch as one is the house of God, 
while the other is a mere depository of - 
mortal remains. In almost all standard 
works on the Mahomedan law, mosques- 
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have been dealt with separately from every 
other kind of wakf property merely on the 
ground of their sanctity. What applies to 
grave-yards therefore applies with greater 
force to mosques. If, in spite of the fact 
that a recognized owner of the land, which 
has been used as a grave. yard, cannot treat 
the graves as his personal property, it 
passes one’s comprehension that a person 
coming into possession of a mosque can be 
said to be in law entitled to claim it as a 
private house of his and nothing more. 
Moreover if the sacred character of a grave- 
yard is not altered by the lapse of time, 
how can the sanctity attaching to a mosque 
vanish in similar circumstances? The pos- 
sessor in these cases possesses the sacred 
property, be it a grave-yard or a mosque, 
subject to all the burdens or privileges 
attaching to it, and is bound under the law 
to treat it as such. To hold otherwise 
would be completely to disregard and 
override the provisions of the Mahome- 
dan law which the Courts are bound to 
follow in this respect so long as the 
guarantee given by the British Government 
in the shape of proclamations and legisla- 
tive enactments lasts. 

In this connection I may mention that 
under English law, from which we have 
mostly derived our notions and conceptions 
of property, the rule is that even though 
the title of the former owner is extin- 
guished by the efHux of time, the property 
remains subject to the rights which are 
not merely incidental but paramount to 
his estate. As stated in The Time Limit on 
Actions by Lightwood, 1909 Edn. at p. 80 : 

t °?n he ° the L r hand > in < 1852 ) 4 H L C 1065 ,87 

Lord eranworthO., sagged that a legal estate 

got by disseisin won d not affect the rights of par- 
ties equitably entitled, and this suggestion has 
recently been embodied in an authoritative deci- 

Zt £ J 1 ^ u 8 ! 86 (G A) 69 Ifc follow, from 
that case that equitable interests rank as indeDen- 

foTclaWA ^ ln f th6 u land * and confci nue to be^n- 

fche a vi amSt ! he * egal owner o£ the land for 

the time being, whether he has acquired it bv 

°5 .by disseisin, unless, m the formed 
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by adisMisor Th ^ of . course cannot be made 
rdated S U) 8< restrinfSv C ^ Ua ^ P ° mt ,n (1906 > 1 Ch 38603 

that th^e crt^ ?nTr antS V ll WaS decided 

an interest in thfland whiX ° f covenantee 
the estate of “ nd which "as independent of 

ha n n d ds tha r h % Wer6 

possessor who had gained 

67 ‘ S 7 “ U v- Scott, (1662)TiL C 1066 = 18 Jur 

ea. BeNUbet * ; Pott’s Contract, (1906) 1 Oh 386 
=22 T LB 233 9 297 = 64 W R 286 


quence of the lapse of the statutory period and tho 
extinction of tho title of tho covenantor. But the 
interest in land created by a restrictive covenant 
is at most equitablo, and tho same considerations 
apply with greater force to trusts which confer 
upon tho cestui quo trust a direct interest in the 
land itself. 

At p. 117 of the same book the learned 
author says : 

Of this nature are legal easements, and also tho 
restrictions on the use of the laud — or negative 
easements created by restrictive covenants enter- 
ed into by the former owner or one of his predeces- 
sors-in-titlo. Such covenants confer upon the 
covenantee an equitablo interest in the land which 
is binding on all persons to whom the land comes, 
until there is a purchaser for value without notice. 
They are binding therefore on persons acquiring a 
title by possession, and on purchasers from them 
who have either actual or constructive notice. . . 
And upon the same principle apparently, express 
trusts create interests paramount to tho estate of 
the trustee, and are not necessarily extinguished 
at the same time as tho trustee’s title. 

These passages have been quoted with 
the object of showing that law recognizes 
certain rights which are not extinguished 
with the extinguishment of the original 
owner s title and that even where legal 
title passes to an adverse possessor, he 
may in certain circumstances, be bound 
under the law, by those obligations by 
which the property adversely possessed by 
him is bound. In the present case, I am 
not prepared to accept for a moment that 
any legal title passes to a non-muslim 
possessor of a mosque merely by virtue of 
possession or that the rights of Muslims 
are extinguished unless certain other things 
happen to which I shall allude later. The 
rights of a mosque to be treated as such as 
well as the right of worshippers to use it 
as such are rights not only incidental but, 
in the words of the Author, ^paramount to 
the estate,” and what appears to me to be 
deducible from these passages is that such 
rights stick to the mosque even if it passes 
into the hands of a non-muslim. It may 
be urged by the respondents that the rights 
possessed by the beneficiaries of a mosque 
are covered by the words “any interest in 
immovable property” as used in Art. 144 • 
but in my view this Article cannot be 
invoked inasmuch as no suit for possession 
. such interest as is possessed by benefi 
claries of a mosque can be brought 

f| J n p 188 1 C 309,65 a ^vision Bench of 
this Court composed of Sir Shadi Lai C. J. 
and Hilton J. observed : 

T,r^? n t lly 1 J Yu S Sa , id fchat there are n ° idols in the 
property and that the temple has for a long time 

been used as a residential house, but there is 

onty in 20 I C 78 42 for the view that a temple 
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is still a temple even if the idol is thrown away or 
the building has become dilapidated. In my judg- 
ment the uss of the property as private property 
cannot in any way detract from its character as 
dedicated property. 

In R. S. A. 1391 of 1936 08 the dispute 
related to a piece of land used as a grave- 
yard which in the revenue records had 
been described as the property of an ancient 
Hindu temple in the city of Multan. The 
managing body of the temple instituted a 
suit for a declaration that the temple was 
owner of the land and the defendants had 
no right to interfere with its rights. The 
trial Court found that the land had been 
established as a grave-yard long before the 
first land revenue records of 1868 des- 
cribed it as such and it consequently held 
that the plaintiff temple had no right 
whatever in the land. The District Judge 
came to a different conclusion and decreed 
the suit. On appeal, a Division Bench of 
this Court reversed the judgment of the 
District Judge and restored that of the 
trial Court. Coldstream J. who delivered 
the judgment, observed : 

From the history of the land given in the 
Settlement records it appears that during the time 
of the Sikhs a Bairagi applied to be given the 
land, which was uncultivated and unclaimed, and 
appropriated it . . . From the fact that the whole 
area . •••. was described as a grave-yard in 1868, it 
is certain that the grave-yard had been in existence 
a long time and the admitted fact that since then 
it has been a kabristan is by itself presumptive 
evidence that the land had been set apart for use 
as a burial ground. . . . 

The Mahomedans may have been apathetic or, 
probably enough, were content at that time to live 
in amity with an important Hindu landlord and 
such conduct will not alter the nature of the wakf 
if there was a wakf. 

The remarks made in this judgment are 
clearly helpful to the appellants inasmuch 
as the facts on which the judgment was 
pronounced were to some extent similar to 
those now before us. In the case cited, a 
Mahomedan grave-yard had during the Sikh 
regime been attached to a Hindu temple 
and here too it is contended by the respon- 
dents that a similar treatment was meted 
out to the mosque. In spite of the grave- 
yard having been attached to the Hindu 
temple by an act of State so to say, it was 
held that the sacred character of the grave- 
yard was not lost. It is true that the 
grave-yard was being used as such; but, as 
remarked above user or non-user makes no 
difference in the matter of sacred places. 

On the question of continuing wrong the 
appellants have relied on 31 PR 1917, 44 


AIR 1935 Cal 405 69 and AIR 1933 P C 
193. 70 In 31 P R 1917, 44 the dispute bet- 
ween the parties related to a mosque, over 
which the defendants had built a bala- 
khana in which they both resided with 
their families. The plaintiffs sued for a 
declaration that the defendants had no 
right to reside there and for a perpetual 
injunction restraining them from so resid- 
ing and thereby causing desecration of a 
place of worship. The Subordinate Judge 
granted the relief prayed for but the Divi- 
sional Judge dismissed the suit on the 
ground that it was barred by limitation 
inasmuch as one of the defendants, who 
was a mutwalli of the mosque in question, 
had been occupying the balakhana as a pri- 
vate residence for more than six years 
prior to the institution of the suit. On 
appeal a Division Bench of the Punjab 
Chief Court observed as follows : 

The occupation by the defendants of the bala- 
khana over the mosque for purposes of private 
residence is an act of desecration of a place of wor- 
ship which indisputably amounts to a “wrong” 
and the wrong is a “continuing wrong” so long as 
the occupation lasts in the same sense in which 
for instance a nuisance is a continuing wrong 
which gives rise to a cause of action de die in 
diem; and therefore under S. 23 aforesaid, a fresh 
period of limitation began to run in favour of the 
plaintiffs in this case at every moment of the time 
during which the defendants’ occupation of the 
balakhana has continued. The plaintiffs’ cause of 
action is not the erection of the balakhana by the 
defendants in 1903, which took place once and 
for all in that year ; but it is the occupation 
of the balakhana by the latter for a purpose 
inconsistent with the use of the mosque as a 
place of worship after its dedication to Divine 
service. Their occupation is an actionable wrong 
which may be objected to at any moment of 
time by any Mahomedan who has a right to use 
the mosque as a place of worship; and the circum- 
stance that the balakhana was first erected in 
1903 and has, it may be assumed, stood in the 
same condition ever since, did not give rise to a 
cause of action which can be said to have exhaust- 
ed itself; a fresh right to sue accrues to every wor- 
shipper at the mosque whoobjects to the balakhana 
being used for purpose of private residence and 
whose objection is disregarded by the person in 
occupation of that balakhana. In our opinion 
therefore 8. 23, Dim. Act, applies to the present 
case. 

On the strength of this judgment, the 
appellants urge that the respondents’ using 
the mosque in a manner inconsistent with 
its sacred character is a continuing wrong 
and consequently the appellants can avail 
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themselves of the benefit of S. 23, Lim. 
Act. As against this, the respondents con- 
tend that inasmuch as the person desecrat- 
ing the mosque in the judgment cited was 
the mutwalli himself, and not an outsider, 
the principles enunciated there are inap- 
plicable to the present case where the 
desecrators are trespassers. I am however 
disposed to think that the judgment relied 
upon does lend support to the appellants’ 
contention. In the first place, one of the 
defendants there did not occupy any posi- 
tion of trust in relation to the mosque. 
Secondly, had the case been considered in 
the light of the desecrators being trustees, 
S. 10, Lim. Act may have been invoked 
and not S. 23. Even if it be said that 
S. 10 was not relied upon as it did not 
apply to Mahomedan endowments prior 
to 1929 when the Limitation Act was 
amended expressly to include the Hindu 
and Mahomedan endowments, the appel- 
lants’ position remains unaffected. 

In A I R 1935 Cal 405, 69 S. 23, Lim. 
Act was held applicable to a case where 
the plaintiff was found to have a right to 
use certain land as a passage and the defen- 
dants had erected certain sheds which were 
obstructing him in the exercise of his right. 
In A I R 1933 P C 1 93, 70 the passage on 
which the appellants have relied, reads as 
follows : 


The charans in the old shrines were impressions 
of the foot-prints of the saints, each bearing a 
lotus mark. The Swetambaris who prefer to wor- 
ship the feet themselves, have evolved another 
form of charan not very easy to describe .... This 
the Digambaris refuse to worship. . . . Both the 
lower Courts have held that the action of the 
Swetambaris in placing charans of the description 
in three of the shrines is a wrong of which the 
Digambaris are entitled to complain. As regards 
limitation, the Subordinate Judge held on rather 
insufficient grounds that the acts complained 
of took place within six years of suit so that this 
part of the claim could not be barred by Art. 120, 
but he also held that it could not be barred under 
that Article as it was a continuing wrong, as to 
which under S. 28, Lim. Act, a fresh period begins 
to run at every moment of the day on which the 
wrong continues. The High Court on the other 
band were of opinion that it was not a continuing 

Y!? Dg ioS nd -r thafc the claim was barred under 
It } n thelr Lor dships’ opinion the Sub- 
J S dg ® waa «gbt holding that the acts 
complained of were a continuing wrong and con- 
sequently that this part of the claim is not barred. 

The respondents contend that the princi- 
ples enunciated in these judgments do not 
apply to the present case, but in my view 
on the question of determining what a con- 
tinuing wrong is, they do afford a good 
deal of help to the appellants. Reference 
lias further been made in this connexion 


to Salmond on Torts. At page 165 the 
following passage occurs : 

When the act of tho defendant is a continuing 
injury, its continuance after the date of first 
action is a now cause of action for which a second 
action can be brought, and so from time to time 
until the injury is discontinued. 

An injury is said to be a continuing one so long 
as it is still in tho courso of being committed and 
is not wholly past. Thus tho wrong of false im- 
prisonment continues so long as the plaintiff is 
kept in confinement ; and a trespass con- 

tinues so long as tho dofendant remains present 
upon tho plaintiff’s land. 

At p. 210 the learned author says : 

That trespass by way of personal entry is a con- 
tinuing injury, lasting as long as tho personal 
presence of tho wrong-doer, and giving rise to 
actions de die in diem so long as it lasts, is suffi- 
ciently obvious. ‘A continuation of every trespass 
is in law a new trespass.’ 

The appellants contend that the princi- 
ples enunciated above apply to this case 
and that so long as acts of desecration are 
committed by the defendants, they give 
rise to a new cause of action at every 
moment of the day that the desecration 
continues. 

I shall now take up the authorities relied 
on by the respondents. In 51 All 621, 10 
a suit w'as instituted for a declaration that 
the house in dispute was trust property 
and was not alienable. It originally be- 
longed to the ancestor of one Chittaranjan 
Mukharji but was put to auction and pur- 
chased by a stranger in 1878. Sometime 
afterwards, it was transferred by the auc- 
tion-purchaser to Mukharji’s father and 
had been held by the family since then. 
In 1908 Mukharji executed a deed of 
endowment dedicating the house in dispute 
in favour of three family idols and appoint- 
ing his own mother as the shebait of the 
said idols. No application for change of 
names in the Municipal Board was however 
made, nor was any mutation effected in the 
revenue papers. In 1909 Mukharji and 
his mother jointly executed a mortgage 
deed of this house. They purported to 
mortgage the property in their own right 
as well as the shebait of the idols. In 1914 
a second mortgage of the same property 
was made in favour of another person. In 
the meantime a deed of revocation was also 
executed by Mukharji. When the suit was 
instituted, the contesting defendant pleaded 
that there had been no valid dedication, 
that the deed of endowment had never 
been acted upon or given effect to, that it 
had been duly revoked and that in any 
case there had been adverse possession for 
more than 12 years against the idols. The 
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learned Judges upheld the plea of adverse 
possession and made the following observa- 
tions : 

The view of the Court below that there could 
not be any adverse possession because the idols 
themselves remained in the house cannot for a 
moment be accepted. As a matter of fact there can 
be adverse possession, not only as against the idols 
but over the idols themselves. That adverse pos- 
session can be acquired against idols in respect of 
property dedicated in their favour is fully clear 
from several cases decided by their Lordships of 
the Privy Council .... In our opinion the 
same principle applies whether the adverse posses- 
sion is exercised by a total stranger or by the 
donor himself. So long as such possession is 
exercised to the ouster and knowledge of Chitta- 
ranjan s mother, who alone can hold the property 
on behalf of the idols, it would mature into title 
after the lapse of the prescribed period. 

Counsel for the respondents has urged 
that this is a clear instance of a case where 
adverse possession was established against 
a house of God and that the case was on 
all fours with the case before us ; but I do 
not consider that his contention is sound. 
Neither was the house a temple nor was it 
treated as such in the case and the remarks 
made by the learned Judges that adverse 
possession could be established over the 
idols themselves were clearly obiter. In 32 
Cal 129'* 2 a suit had been instituted to re- 
cover possession of land as Shebait of an 
idol. It was resisted on the ground of limi- 
tation. In the course of their judgment 
their Lordships observed : 

There is no doubt that an idol may be regarded 
as a juridical person capable as such of holding 
property, though it is only in an ideal sense that 
property is so held. And probably this is the true 
legal view when the dedication is of the comple- 
test kind known to the law .... 

But assuming the religious dedication to have 
been of the strictest character, it still remains 
that the possession and management of the dedi- 
cated property belongs to the shebait. And this 
carries with it the right to bring whatever suits 
are necessary for the protection of the property. 
Every such right of suit is vested in the shebait, 
not in the idol. And in the present case the right 
to sue accrued to the plaintiff when he was under 
age. The case therefore falls within the clear 
language of S. 7, Lim. Act. 

In 48 All 348/ 1 the decision proceeded 
on the basis of the authority referred to 
above and it was held that if property 
belonging to an idol is alienated by the 
manager, adverse possession runs against 
the idol just as against any other person. 

In 23 Cal 536, 10 the appeal arose out of a 
suit brought by the plaintiff, appellant in 
1892 to recover khas possession of certain 
immovable property with mesne profi ts, 

71, Chitar Mai v. Panchu Lai, (1926) HAIR 
'■ All 892 = 93 I C 652=48 All 848=24 A L J 


and to obtain a declaration that a pottah 
and a kabala executed in 1857 and 1875, 
respectively, set up by the defendants, were 
illegal and collusive, upon the allegation 
that the property constituted the debutter 
of an idol. The defence was that the suit 
was barred by limitation. It was held that 
the suit coming either under Art. 134 or 
under Art. 144, Limitation Act, was barred. 
The learned Judges in the course of their 
judgment observed as follows : 

The idol is a juridical person capable of holding 
property as has been authoritatively settled by the 
decision of the Privy Council in 13 MIA 270/2 
and the possession of the defendants who profess 
to derive title, not from the idol, but ignoring its 
rights, must be taken to have become adverse to 
the idol from the dates of the two alienations 
which are both more than 12 years before the date 
of the present suit .... The succeeding shebaits, 
as was observed in the case just referred to, formed 
a continuing representation of the idol’s property. 

If we were to hold otherwise, it would lead to a 
most anomalous result ; for, then it would follow 
that, although after any alienation of the idol’s 
property, ten successive shebaits may not take any 
steps to recover the idol’s property, the eleventh 
shebait, it may be after a 100 years or more, would 
still be in time to institute a suit for recovery of 
possession. Such a result the Legislature could 
not have contemplated. 

In my view, neither this case is in point 
nor are the previous cases inasmuch as the 
property involved in all these cases was 
property attached to a religious institution 
and not the religious institution itself. It 
is in fact not disputed by the appellants 
that so far as the property attached to a 
religious institution is concerned, there is 
a mass of authority in support of the view 
that it is subject to the law of adverse 
possession. 


In 37 Cal 885 1 ' on which much stress 
was laid by counsel for the respondents, 
the mahant of the math of a Hindu deity 
who was in possession of two maths died 
leaving two chelas between whom a con- 
troversy arose as to the right of succession 
to the maths and the property annexed to 
them. The dispute was settled by an 
arrangement embodied in an ekrarnama, 
dated 3rd November 1874, executed by the 
senior chela in favour of the junior chela 
by which the math at one place \yas allot- 
ted in perpetuity to the elder chela and his 
successors, while the math at the other 
place and the properties annexed thereto 
were allotted to the younger chela and his 
successors for the purposes connected with 


72. Shibessuree Dabia v. Mothoora Nath Acharjo, 
(1869-70) 13 M I A 270=13 W R 18=2 Suth 
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his math subject to an annual payment of 
a small sum of money towards the expenses 
of the first math. Their Lordships of the 

Privy Council remark : 

The learned Judges of the High Court have 
rightly held that in point of law the property 
dealt with by the ekrarnama was prior to its date 
to be regarded as vested not in the mahant but in 
the legal entity, the idol, the mahant being only 
his representative and manager. And it follows 
from this that the learned Judges were further 
right in holding that from the date of the ekrar- 
nama the possession of the junior chela by virtue 
of the terms of that ekrarnama, was adverse to the 
right of the idol and of the senior chela as repre- 
senting that idol, and that therefore the present 
suit was barred by limitation. 

In my opinion this case instead of help- 
ing the respondents helps the appellants, 
inasmuch as what was conceded to the 
person alleging adverse possession was 
mere possession of the property in suit and 
nowhere was it laid down that he had 
acquired such rights in the property in 
suit as to enable him to convert it into his 
private property. In spite of the adverse 
possession, the religious character of the 
math or the waqf nature of the properties 
attached thereto was not altered in any 
manner. 

In 23 Mad 271, 111 a suit was brought 
by the respondent to establish his right to 
the management of an endowment con. 
nected with a temple situate in Madras and 
the only question that arose for determi- 
nation was whether the suit was barred 
by the law of limitation. Their Lordships 
of the Privy Council applied Art. 124, 

Lim. Act, as well as S. 28, and observed : 

In 1 Mad 235, 73 this committee held that an 
assignment by the managers of a pagoda of the 
right of management thereof was beyond their 
legal competence under the common law of India 
and that no custom to do so had been established. 
There is no proof of any custom in this case, and 
consequently these deeds of sale are void and did 
not give any title to the purchaser. The title re- 
mained in C and N and the possession which was 
taken by the purchaser was adverse to them 

Their Lordships are of opinion that there is no 
distinction between the office and the property 
of the endowment. The one is attached to the 
other but if there is, Art. 144 of the same Sche- 
dule is applicable to the property. That bars the 
suit after 12 years* adverse possession. 

Here again the subject-matter of the suit 
was not such as could claim the same 
incidents as are attached to a mosque under 
the Mahomedan law. 

In 46 Mad 751, 74 the suit out of which 


73. Rajah Vurmah Valia v. Ravi Vurmah, (1877] 

1 Mad 235=4 I A 76=3 Sar 687 (P C). 

74. Subbaiya Pandaram v. Mohamad Mustafa 

Maracayar, (1923) 10 A I RPC 175=74 I C 
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the appeal had arisen was instituted to 
recover, as against a purchaser under an 
execution sale and those who claimed under 
him certain property which had by two 
deeds dated 21st February 1890 and 13th 
December 1894 been devoted to charitable 
purposes. The settlor died in 1895 leaving 
him surviving a widow and an only son. 
A creditor of the son sued him and obtained 
a decree in execution of which the endow- 
ments of the charity were attached. The 
settlor's widow, on behalf of the judgment- 
debtor’s son who was then an infant, filed 
an objection to the attachment, hut it was 
dismissed on the ground that during the 
lifetime of his father he had no locus 
standi. In the same year, another suit was 
instituted by the minor acting through the 
same next friend seeking to establish the 
validity of both the deeds, and while this 
suit was pending, the property was brought 
to sale under the decree against the judg- 
ment-debtor on 22nd March 1898. The 
sale was confirmed on 11th August 1898 
and delivery of possession was made to the 
purchaser. From the day of the sale until 
the institution of the suit, the purchaser 
and his legal representatives remained in 
uninterrupted possession of the property. 
On 31st December 1900, it was declared in 
the second suit brought by the minor that 
the properties including those seized under 
the execution sale formed a trust estate for 
the purpose specified in the deed. In 1910 
the minor attained majority and in 1913 
he obtained a decree removing his father 
from the office of trustee, and two days 
later brought the suit out of which the 
appeal arose, to recover the property. Their 
Lordships remarked : 

There is no doubt that whatever period of limi- 
tation be assigned, the full period had run before 
these proceedings were instituted. 

A further argument was put forward 
before their Lordships to the effect that 
the statute of limitation began to run 
afresh as each new trustee succeeded to 
the office, but their Lordships did not agree 
to this contention and held that the suit 
was barred under Art. 134 or Art. 144, 
Lim. Act. It is obvious that the property 
involved in the suit was property attached 
to a Hindu institution and the same obser- 
vations as I have made above apply to this 
case. 

In 2 Luck 239/ 5 the headnote reads as 
follows : 

76 • Parkasdaa v. Janki BallabbTa^Saran, (1926Tl3 
AIR Oudh 444=95 I G 27=2 Luck 239=3 
OWN Sup 1. . 
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An idol installed in a particular Asthan is a 
juridical person -.capable of holding property and 
getting it managed through its manager, shebait 
or mahant. Such a manager, shebait or mahant 
would represent the idol or the institution for the 
time being complete^ , and possession, if adverse, 
against the mahant for the time being must be 
deemed to be adverse against the idol or the in- 
stitution, unless the character of the alienation 
under which possession was taken could be deemed 
to enure only for the lifetime of a particular 
manager, shebait or mahant. The adverse posses- 
sion in such a case begins to run from the date 
when the alienee takes possession of the property 
alienated and each succeeding manager, shebait or 
mahant cannot get a fresh start, so far as the 
question of limitation is concerned, upon the 
ground of his not deriving title from any previous 
manager, the reason being that the succeeding 
managers, shebaits or mahants form a continuing 
representation of the idol or the institution to 
which the endowed property has been dedicated. 

In 5 Pat 341, 76 a Division Bench of the 
Patna High Court held that the possession 
of a purchaser of the property of a math 
from its mahant became adverse to the 
math from the date of the transfer and 
was not interrupted or affected by the 
death of the transferor or the succession of 
a new mahant even though the latter did 
not derive his title from the previous 
mahant. The observations made in this 
case as well as in the previous case are of 
no use to the respondents in the present 
oase on the grounds stated above. 

In 11 Pat 701, 77 the only passage relied 
upon by the respondents is at page 737 
and reads as follows : 

It is well settled that properties vested in an idol 
may be lost by the adverse possession of another 
and that the possession of an out-and-out purcha- 
ser from the manager of an idol will be adverse to 
the idol even if the sale be effected for an unautho- 
rized purpose. 

This observation was mainly based on 
37 Cal 885 17 and 46 Mad 751, 74 both of 
which have been discussed above. In 41 
Mad 124, 18 it is observed that possession 
which was adverse to the institution was 
equally adverse to the disciples who sued 
on its behalf, but it is apparent that the 
property involved in the case was not the 
institution but the property attached to it. 
In 36 Bom 135, 13 the plaintiff, a manager 
of a temple, brought a suit in the year 
1908 to recover possession of certain 
endowed property which the defendant 
had purchased at a Court sale in 1870 in 
execution of a decree against the then 

76. Badri Narain Singh v. Kailash Qir, (1926) 13 
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manager ; and it was held that the defen- 
dant’s possession was adverse to the idol. 
This case is obviously distinguishable on 
the grounds stated above. 

In A I R 1935 Oudh 425, 6 a representa- 
tive suit was brought for possession of a. 
house which was alleged to have been 
built on a part of the laud which was used 
as a grave- yard. The house had stood there- 
since 1912 and its materials had been sold 
by one Lai Mohammad to one Amir Ali. 
In 1915 the site of the house too was sold' 
to one Jawad Ali, nephew of Amir Ali. In 
1926, Jawad Ali sold the khaudhal or the- 
ruined house to the defendant-respondent. 
On these facts the Subordinate Judge had 
held that the suit was time- barred under 
Art. 134, Lim. Act. It was contended 
before the learned Judges that the lower 
Court was wrong in applying that Article 
inasmuch as under certain Privy Council, 
judgments that Article did not apply to 
Mahomedan wakfs. The learned Judges, 
upheld this contention and applied Art. 142 
instead on the following grounds : 

This Article is clearly applicable as the plaintiffs- 
or ths Muslim community whom they represent, 
were dispossessed of the land in question belonging' 
to the grave-yard by the erection of a house thereon. 

It is obvious that there were no graves 
on the land sold and this case therefore is 
no authority for holding that the title of 
an adverse possessor could be perfected on 
graves in the same manner in which it 
could be perfected on other mundane hold- 
ings. In A I R 1936 Oudh 207, 6 a takiadar 
claimed adverse possession over a grave- 
yard on the ground of his having made- 
certain alienations in respect of certain 
portions of the grave-yard and also by- 
virtue of his having constructed certain, 
kothris on a portion of the grave-yard*. 
Subsequently another portion of the grave- 
yard was sold by the takiadar upon which* 
a representative suit was instituted by cer- 
tain Muslims. King C. J. observed : 

The main question is whether the predecessors— 
in-interest of the defendants had perfected their 
title to the land by adverse possession. The defen- 
dants’ case was that eleven kothris had been built 
on the land in dispute by the predecessors- in- 
interest of the defendants more than twelve years 
before the date of the suit. On this point \se have 
a clear finding of fact by the lower Appellate Court 
to the effect that only four kothris had been built 
on the land in suit more than twelve years before- 
the date of the institution and those kothris were 
of a temporary nature. On this finding it seems 
to me that it is impossible for the appellants to 
succeed in their claim, based upon adverse posses- 
ion, in respect of any part of the land in. suit 
which is not oovered by the four kothris mentioned*- 
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It has been argued that the cemetery must be 
taken as a whole and as it has been shown that 
the takiadars have been alienating portion of the 
oemetery from time to time and that certain por- 
tions have been permanently alienated moro than 
twelve years before the date of the suit, it must bo 
held that the takiadars had perfected their title by 
adverse possession over the whole area of the 
cemetery. I am unable to accept this contention. 


It may be mentioned that even in rela- 
tion to the four kothris referred to above, 
the learned Judge decreed the suit on the 
ground that the mere building of kothris 
would not imply renunciation of the fcakia- 
dar’s permissive possession or the open and 
public assertion of a hostile title. In the 
course of this judgment the learned Judge 
had further observed : 

If a takiadar in possession of a grave-yard sells 
a portion of it to some other person who builds a 
house and if the Mahomedan community are 
apathetic in the matter and allow the encroach- 
ment to remain for more than twelve years, then 
it might well be held that the person in possession 
had perfected his title by adverse possession for 
more than twelve years over the portion of the 
grave-yard sold to him. 

Counsel for the respondents has laid 
much stress on this passage but counsel for 
the appellants has urged that, in the first 
instance, it is obiter and, secondly, it does 
not appear to be the considered opinion of 
the learned Judge. I am however disposed 
to think, as I shall explain below, that an 
encroachment by way of demolition or in 
the shape of a new construction can he 
taken to be an act of hostility that may be 
a determining factor in such cases and that 
if no suit is brought within twelve years of 
the assertion of such a hostile title, the 
right of the interested persons is lost. 

In 38 Cal 526, 78 their Lordships of the 
Privy Council, basing their judgment on a 
previous judgment of their own reported in 
36 Cal 1003, 79 discussed Art. 134, Lim. Act, 
m connexion with a permanent lease of de- 
butter lands and held that that Article did 
not apply. This judgment is of no use to 
the respondents. 


In support of his contention that a mo 
que, in spite of its being a juristic perso 
ib immovable property in the ordinary a 
ceptation of the term, counsel for the re 
pondents has referred to two judgments 
the Punjab Chief Court. 

In 153 P E 1884, 12 the mutwalli of 
mosque had, on behalf of and for the ben 
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fit of the mosque, purchased a house ad- 
joining the mosque. The house in question 
adjoined the house of another person who 
happened to be a Hindu. The Hindu 
brought a suit for pre-emption alleging 
that the mosque or its guardian had no 
right on the ground of the mosque’s vicin- 
age, inasmuch as the mosque was the pro- 
perty of the deity and not of any earthly 
owner and had no right of the kind con- 
templated by the Pre-emption Act attach- 
ing to it. Tremlett and Powell JJ., who 
heard the appeal, remarked : 


As to the second point, we are of opinion that 
though theoretically wakf property belongs to no 
human owner, nevertheless a mosque as a concrete 
example of wakf is an institution, and its posses- 
sion is legally maintained by its lawful guardian 
for the time being : in virtue of his position, tho 
guardian can resist trespass, recover debts make 
purchases and mortgages all in virtue of the right, 
which resides in the institution. In tho same 
way, we think that the mosque, as an institution, 
might acquire an easement by prescription ; and 
that being so, we cannot think of any rule or prin- 
ciple by which we could deny to the mosque (as an 
institution) the same right of preventing strangers 
approaching its walls by the exercise of a right of 
pre-emption, as other house-holders have. . . . 

We have no hesitation in deciding, on this prin- 
ciple, that the mosque as an institution has practi- 
cally proprietary rights exercised through the 
guardian, and that one of tho rights is to claim, 
on the ground of vicinage, a right of pre-emption 
in the case of sales of adjoining properties. 

A mosque is in our opinion as much an estate as 
a house owned by a private owner. 


± U 
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since a Mahomedan mosque was not a 
juristic person and could not hold property’ 
as a Hindu dharamsaia or temple can, no 
right of pre-emption could be exercised 
by the mutwalli of such a mosque. This 
argument did not find favour with the 
learned Judges. After holding that the 
mosque is a juristic or an artificial person, 
they observed as follows at page 201 of 
the report : 

Under the said clause [S. 13 (1) clause seventhly] 
it is not, in our opinion, an essential condition of 
the valid exercise of the right of pre-emption by 
the present plaintiff that he should be proprietor of 
the mosque iu the same sense in which he would 
be, for instance, proprietor of his own private 
dwelling house ; all that it is necessary for him to 
establish is, that he is the sole guardian and 
manager of the mosque, . . . that the legal owner- 
ship in the mosque . . . does not vest in any other 
person, and that he alone deals and is entitled to 

k? 1 oufcslde world on behalf and for the 

benefit of the mosque in all its legal relations. It 
is in this sense that the mutwalli of a mosque or 
the manager of a Hindu religious institution, by 
whatever name he may be called, can be appro- 
pnately said to be " a person whose immovable 
property; though it is not his private property,. 
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•clothes him with a right of pre-emption regarding 
property contiguous to the mosque or temple. 

The learned Judges further approvingly 
■referred to the passage quoted above from 
153 P R 1884. 12 In so far as a right of 
pre emption could be claimed only on the 
basis of owning immovable property, these 
two judgments obviously lend support to 
the contention of the respondents that, in 
spite of a mosque being a juristic person, it 
is immovable property, but it is clear from 
these judgments that the word “own” in 
relation to a mosque does not carry the 
same signidcation as it does in ordinary 
cases. In the judgment of 1884 the mosque 
is throughout described as an institution 
and inasmuch as the judgment of 1914 
merely follows that of 1884, no special 
signidcance is attached to the words “im- 
movable property” used therein. 

In support of their contention that there 
•could be no continuing injury in this case 
the respondents have relied on 49 I C 93, 80 
19 Mad 154 81 and 3 L L J 128. 82 In 49 I C 
93, 80 the Corporation of Calcutta objected 
to a certain platform which had been erected 
■on a piece of land claimed by the Corpora- 
tion as its own. The owner of the plat- 
form sued for a declaration of his right to 
the land upon which the platform stood. 
It was found that the platform had been 
in existence for about 50 years. On these 
facts the learned Judges observed that the 
Corporation had lost its right to that por- 
tion of the land upon which the platform 
stood from the date of its dispossession or 
the discontinuance of possession. They 
further repelled the contention of the Cor- 
poration that it was a continuing wrong, 
on the ground that the injury was complete 
on the erection of the wall and even 
though the effect continued, this did not 
•extend the period of limitation. 

In 19 Mad 154, 81 the Municipality of 
Madras sued to recover as forming part of a 
highway, a strip of land adjoining the 
house of defendant, on which a “pial” had 
been erected more than 45 years before 
the suit. It was held that the defendant 
had acquired a title by adverse possession 
against the Municipality. In 3 L L J 128 82 
the defendants had erected a thatched shed 

80. Ashutosh Sadukhan v. Corporation of Calcutta, 

(1919) 6 A I R Cal 807=49 I C 93=28 OLJ 

494. 

81. Municipal Commissioners of Madras v. 

Sarangapani Mudaliar, (1896) 19 Mad 154. 

«82. Lai Singh v. Hira Singh, (1921) 8 A I R Lah 
; 342=Q0 JO20=8 L L J *28. , : , 


in front of their house and the plaintiffs 
on the basis of joint ownership asked for a 
perpetual injunction to issue to the defen- 
dants directing them to remove those 
sheds. It was held that S. 23, Lim. Act, 
was inapplicable inasmuch as the moment 
the sheds were erected the injury com- 
plained of and sought to be removed by 
the issue of an injunction was complete 
and there was no continuing injury within 
the meaning of the statute. 

The principle enunciated in these three 
judgments is not applicable to the present 
case as they proceed on their own facts 
and besides deal with property which is 
secular aDd not sacred. As observed in 
31 B R 1917 41 in the case of an encroach- 
ment on a mosque, the cause of action does 
not exhaust itself the moment an encroach- 
ment is committed but continues so long 
as the encroachment continues. 

Counsel for the respondents contended 
that in two of these cases the person 
against whom judgments were given was 
a juristic person, but the fact that it was 
so does not advance his case any further. 
Reference may also be made to L. P. A. 
No. 109 of 19 3 5 83 decided by the Hon’ble 
Chief Justice and Monroe J. on 11th 
December 1935, where relying on the three 
Privy Council judgments reported in 6 Cal 
394, 84 1 C W N 96 86 and 29 I C 3 85, 66 it 
was held that the wrong done by the 
defendant in constructing a house which 
obstructed the light and air of the plaintiff 
was a continuing wrong and that no period 
of limitation applied. It may be remarked 
that 49 I C 9 3 80 had been relied upon by 
the learned single Judge of this Court but 
his judgment was reversed on appeal. In 
2 Pat 39 1 87 at pp. 402 and 403 the learned 
Judges observed : 

The principle of S. 23, Limitation Act, which 
deals with continuing wrongs, can have no appli- 
cation to a declaratory suit and there i9 no recurr- 
ing cause of action for a declaratory relief. 

In 54 Bom 4, 88 these observations were 
referred to with approval and reference was 

83. Moti Ram v. Hans Raj, reported in (1936) 23 

AIR Lah 334=162 I C 303. 

84. Rajrup Koer v. Abdul Hossein, (1881) 6 Cal 
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85. Soojan Bibi v. Shamed Ali, (1897)1 OWN 96. 
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733=29 I O 385=21 C L J 640. 

87. Muhammad Fahimul Huq v. Jagat Ballav, 
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88. Krishnaji Annajee v. Annajee Dhondajee, 
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■further made to 26 Mad 410, 80 in which 
it was held that the cause of action for a 
declaratory relief was the alleged wrongful 
denial by the defendant in each case of the 
plaintiff’s title and possession and the 
criterion was not whether the right was a 
continuing one but whether the wrong was 
a continuing one within the meaning of 
S. 23. 

A perusal of the two judgments cited 
above shows that the circumstances in 
which those remarks were made were dis- 
similar to those now before us and cannot 
be utilized in defeating the claim of the 
present appellants. In cases of continuing 
wrong, the nature of the subject-matter of 
the suit as well as the nature of the injury 
complained of is always material and no 
hard and fast rule can be laid down as to 
when a wrong is a continuing wrong. 
Moreover in the view that I take of the 
case, the rights of the appellants had not 
been extinguished and both the right and 
the wrong were continuing. 

I have already observed that most of the 
coses relied upon by either side do not 
directly touch the question at issue and 
those that have any bearing on the facts of 
the present case con be used only by way 
of analogy and not by way of direct autho. 
nty. After giving due weight and full 
consideration to the cases cited aud the 
arguments advanced before us, I have 
arrived at the following conclusions : 

(1) That under the Mahomedan law, (a) 
a mosque is a place of worship solely and 
exclusively dedicated to the worship of 
God in accordance with the tenets of Islam 
and it remains as such till eternity ; (b) all 
proprietary rights of men are extinguished 
m a mosque as soon as it is consecrated as 
such and can never be revived or resusci- 
tated afterwards, whatever may happen to 
the building and whosoever may have its 
•custody ; and (c) it can never be treated as 
private property by any human being in 

e worid, even if he is a Sovereign of the 


, (2) That British Courts in India can 

Ignore the provisions of the Mahome. 

u, °. g !u her whUe dealing with a mosi 
and that the special features which it r 

sesses and the peculiar privileges which 

I™ a Ways to be determined un 
the Mahomedan law and under no ot 

law even though one of the parties to 

a uit before them may be a non.muslim. 

T; urn 26 

1 1 1 - • * ft ‘ a l « 




(3) That although S. 5, Punjab Laws 
Act, contemplates that Mahomedan law 
can be altered or abolished in certain res-i 
pects, in regard to the privileged position' 
that a mosque occupies under the Maho- 
medan law, it has neither expressly nor 
impliedly been altered or abolished by the 
Limitation Act, or, for that matter, by any 
other enactment. 

t (4) That inasmuch as a mosque is placed 
extra commercium and is in its very nature 
incapable of being owned by human beings, 
it cannot be considered "property” in the 
sense that it can be the object of a right of 
ownership. It is possible therefore to argue 
that a mosque is outside the mischief of 
the Limitation Act, even though that Act 
purports to deal with properties comprised 
in a Hindu or Mahomedan endowment in 
the circumstances mentioned in Arts. 134- A,' 
134-B and 134-C. It can also be argued 
that a mosque as a juristic person is not 1 
property and is thus not touched by the 
Limitation Act ; but for the purposes of 
this case it is not necessary to decide whe-' 
ther this is so. 

(5) That on the assumption that a mos- 
que is covered by the provisions of the 
Limitation Act, it continues to retain its 
sacred character wherever it may be and 1 
in whatever condition it is placed so long as 
it retains its original shape and form and; 
that its sacred character is never lost by 

any act of desecration, however profane and 
sacrilegious it may be. 

^^ afc - fch0 ° uly acfc hostility that 
the Courts in India can countenance in the 
case of a religious institution like a mosque 
is au act of direct physical interference 
with its building and that anything short 
of it cannot be taken into account inasmuch 
as all through the period that a so-called 
adverse possessor does not throw such an' 

as is indicated above, he 1 
continues to remain under a heavy burden 
of which he is never relieved. By taking 
possession of a religious institution and not 
using it for the purpose for which it is 
intended, he merely imposes upon himself 
the duties and obligations of a quasi-mana- 
ger or a custodian and any breach of those 
duties in the shape of not using the insti- 
tutmn in the manner for which it is 
intended does not benefit him in any way ! 
nor does it extinguish the right of the 
beneficiaries of that institution just as a 
breach of duty on the part of a recognized 
custodian or manager would not entail 
hese consequences. A beneficiary aggrieved! 
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by his act may seek relief against him if 
he so chooses to do but his inaction does 
not prejudice the other beneficiaries. 

(7) That so long as the original shape 
and form of a mosque remain intact, the 
trespass by a wrongdoer is a continuing 
injury giving rise to a cause of action at 
every moment of the day that the trespass 
continues, and that this cause of action 
accrues not only to the mosque itself as a 
juristic person but also to its beneficiaries 
who in the very nature of the wakf are not 
confined to any place or period of time but 
are spread over all places and all ages. 

(8) That both the quantity and the 
quality of the rights of an adverse posses- 
sor cannot in law exceed those that exist 
in the person dispossessed by him and he 
cannot accordingly prescribe for a title 
higher than that of the person whom he 
has dispossessed. 

(9) That the rights and obligations 
attaching to a mosque are paramount to 
the estate and they cannot be lost merely 
by the efflux of time and that such rights 
and obligations follow the property and 
adhere to it wherever it goes. 

(10) That the case of an adverse posses- 
sor, who is a wrong-doer, does not stand 
on the same footing as that of a purchaser 
for valuable consideration without notice 
and cannot therefore be considered in the 
light of those decisions which deal with 
the latter. 

(11) That even if it be considered that 
the right of beneficiaries of a mosque to 
offer their prayers in it is an interest in 
immovable property which I doubt, this 
right cannot be extinguished under S. 28, 
Lim. Act, inasmuch as that section deals 
with the effect of not instituting suits for 
possession of any property and not with 
that of not instituting suits for possession 
of any interest therein as contemplated by 
Art. 144, Lim. Act, and consequently such 
rights are never extinguished under the 
provisions of the Limitation Act. 

(12) That to enforce the Mahomedan law 
to the extent indicated above is in conson- 
ance with the principles of justice, equity and 
good conscience, but the Courts in British 
India can only go thus far and no further. 
Where therefore owing to the apathy or 
inaction of the Muslim community, an 
adverse possessor alters the outward shape 
or form of a mosque or destroys its build- 
ing or replaces it by another building of 
his own without being challenged within a 
period of 12 years from the date that he 


takes that step, he cannot be ousted from 
that property after the lapse of that 
period, as his ouster in those circumstances 
even though permissible under the Maho- 
medan law, would be both unjust and 
inequitable under the law of the land. 

(13) That inasmuch as the defendants or 
their predecessors-in- title had not commit, 
ted any adverse act of the nature indicated 
above, their possession never became ad- 
verse either to the mosque or to its benefi- 
ciaries and that consequently Art. 144, 
Lim. Act, does not bar the remedy of the 
present appellants. 

(14) That on the grounds stated above 
the demolition of the building in dispute on 
the night between 7th and 8th July 1935 
gave a valid cause of action both to the 
institution and the beneficiaries and that! 
the suit of both is well within time. 

In the course of arguments, reference was 
repeatedly made to the awkward situation 
that might arise if the Hindus also put 
forward a claim to-day to resume all those' 
temples which had long ago been demo 
lished and converted into mosques by the 
Muslim Kings, as under the Hindu law too 
the principle applies that when once a 
temple is dedicated, it always remains a 
temple. Apart from the fact that it is an 
extraneous matter which should not be 
considered in the determination of this 
case, no complications are likely to arise if 
the views set forth above are adopted. If 
any temples were seized and desecrated by 
the Muslim Kings, they were not allowed 
to retain their outward shape and form. 
They ceased to be temples long ago and no 
temple exists now in relation to which it 
can be said that to all appearances it is a 
temple and that it has been treated as such 
throughout the period of its seizure. 

H follows from the conclusions formu- 
lated above that the subject-matter of the 
suit was nothing but a mosque when it 
was demolished, irrespective of the vicis- 
situdes of fortune through which it had 
passed and regardless of the profane uses 
to which it had been put and it is clearly 
established on the record that everybody 
concerned, including the parties to the suit, 
relized this position full well and treated 
the building as a mosque right up to the 
moment it was razed to the ground. So 
far as the Muslims are concerned, they 
never ceased to revere it as a mosque and 
throughout the period of the British Rule 
made several efforts to regain it. Similarly 
the defendants’ predecessors-in-title never 
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for once called it by any other name. It 
was described by them as a mosque in the 
previous litigation that ensued soon after 
the annexation of the Punjab by the 
British Government. In the pleas put in 
by Ganda Singh in 1855, he clearly 
stated that the mosque was granted to 
him along with the khankah, etc., before 
the reign of Maharaja Ranjit Singh. His 
witnesses made a statement to the same 
effect describing the building in suit as 
a mosque (pages 18 and 19 of Part 3 of 
the printed record). In the order that was 
passed in connexion with this mosque in 
1850, the words that “the mosque could 
not be released” are significant. In 1879 
Ganda Singh executed a will in which he 
described the building as a mosque (p. 36 
of Part Ilf). In 1883 when a report was 
submitted by an Extra Assistant Commis- 
sioner to the higher authorities, he stated 
that the mosque was still standing and 
even went to the length of saying that it 
was unusual that a mosque which should 
ordinarily be in the custody of the Mahome. 
dans should remain in the possession of 
the Akalis and that the Akalis using it in a 
manner opposed to the tenets of Islam 
exacerbated the feelings of the Muslims. 

In 1885 in a suit instituted by Mt. 
Khem Kaur, widow of Ganda Singh, against 
her son Asa Singh, the latter put in his 
written pleas where he expressly stated 
that the mosque was wakf property (p. 45 
Part III). In his statement before the Court 
he once more gave the same appellation to 
the building in suit and stated that ten 
shops adjoined the mosque and that the 
mosque was lying vacant (p. 47, Part III). 

IS Munici Pal khasra prepared in 1890 
* khe site in dispute was des- 

cribed as masjid (mosque). In certain ap- 
plications submitted to the Lahore Munici- 
pality by the then mahants, Gian Singh 
and Lai Singh, the building in dispute was 

“rt*. I 13 * masjid. In the petition 
submitted by Harnam Singh to the Sikh 
Lrijtrdwaras Tribunal he described the buil- 

a * a m °sque (pp. 64 and 65, 

thl Vr 'a the renfc deeds Produced by 
the defendants themselves, which were 

tSTthL'h f -u ?Ur ° f their Predecessors.in. 
title thu building was always mentioned 

last harnam Singh who was the 

last mahant in possession of the mosque 

ass 1 m A thl j 0ase a3 a witn033 for the 

effeetthlfT^ T^f a cIear Emission to the 
® n °‘ that building was a mosque. It 

w noteworthy that the present defendants 


themselves described the building in suit as 
a mosque when they submitted a plan of 
the property claimed by them before the 
Sikh Gurdwaras Tribunal. Their own wit- 
ness Mohar Singh, D. W. 3, in the present 
case has stated that during the time he lived 
there, some of the mahants and Sikhs used 
to call it a masjid (mosque) and that on the 
night that it was demolished the persons 
who wore ongaged in demolishing it said: 

It is a mosque of the Muslims, knock it 
down,” (page 85, part I). 

Further in the summer of 1935, when the 
agitation on the part of the Muslim com- 
munity for the restoration of the mosque 
took a serious turn, the building demolished 
was throughout described as a mosque in 
the various communiques issued by the 
Government from time to time (pp. 26 to 
35, part II). The Deputy Commissioner who 
w T as in charge of the city of Lahore in 
those days and who is shown as a Sikh in 
the History of Services of Gazetted Officers, 
has stated as P. W. 25 in this case: 

To the Muslim deputation of 3rd July (1935) 
who complained that the mosque was likely to be 
demolished any moment, I gave an assurance that 
lwasresponsible for the safety of the mosque until 
the Punjab Government had examined the dispute: 
page 61, part I. e 


The obvious fact that those Sikh gentle- 
men who are said to have seized the mosque 
by way of resentment never thought for a 
moment to demolish it and that throughout 
the regime of Maharaja Ranjit Singh it was 
allowed to stand as a mosque and that even 
after the annexation of the Punjab by the 
British, it never came into the head of any 
of the mahants in charge of the mosque to 
alter its shape or form or to demolish it 
and that not until the time that the mosque 
came into the possession of the Akalis that 
the act complained of by the appellants 
was committed, speaks volumes in favour 
of the appellants’ contention. 

That even Mr. Cale, the District Judge, 
came to the same conclusion is clear from 
the following passage in his judgment : 
(P. 141, Part 1) 


i/umuittwve enecu ox ali 


tha u the buildin 8 dispute has been 
regarded throughout as a mosque. In the litiga- 

tion before the Gurdwaras Tribunal the fact that 

^ a3 a moS( l U0 > though formally 
denied in the jawab-f-dawa of the Shiromani 
Gurdwaras Parbandhak Committee, was apparently 

S^ Wlt , h ° U I— Hilton J * in his jud£ 
ment refers to the mosque, the building of which 

still stands on the disputed property'. Again, in 

dismissing the petition of the Aujuman Idamia* 

J - assumes that the building is a mosque 

but refused togive the Anjuman Islamia possession 
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on the same ground that the suits of Nur Ahmad 
in 1853 and 1855 were dismissed, viz. that the 
claim was time-barred. 

Again, at p. 144, he says : 

I am of opinion that the arguments in favour of 
the building being a mosque remain unimpaired. 

The question now arises whether the 
relief prayed for by the appellants in the 
form of an injunction can be legally granted 
to them. The appellants contend that in 
view of the highhandedness displayed by 
the defendants in demolishing the mosque, 
the injunction claimed by them should be 
granted in the terms prayed for. The 
respondents, on the other hand, urge that, 
in the first instance, no suit for injunction 
lie3 inasmuch as a suit for possession is the 
only remedy available to the plaintiffs if 
aggrieved, and secondly, that the relief by 
way of injunction should not be granted to 
the appellants because (a) a person out of 
possession cannot claim such relief, (b) the 
relief sought by the appellants is imprac- 
ticable and unenforceable, and (c) the plain- 
tiffs had in a way acquiesced in the act of 
demolition and delayed their suit. Both 
sides have relied on various decided cases 
and text-books on the subject concerned 
and I shall discuss below all those autho- 
rities which have been cited at the Bar. 

The matter of perpetual injunction is 
governed by Ss. 54, 55 and 56, Specific 
Relief Act (1 of 1877). S. 54 deals with 
the circumstances in which a perpetual 
injunction can be granted. S. 55 treats 
of mandatory injunctions; and S. 56 
enumerates certain cases in which injunc. 
tion should be refused. While dealing with 
the subject of injunctions, Salmond in his 
treatise on “The Law of Torts,” at p. 173, 
observes : 

The jurisdiction thus conferred upon the High 

Court to issue injunctions is discretionary 

The general principle however in accordance with 
which this judicial discretion must be exercised is 
that an injunction should be granted in all cases of 
continuing or threatened injury, unless in the par- 
ticular instance there is some special reason why it 
should be refused. In other words, an injunction, 
though not a matter of right, is a matter of course, 
unless the Court in the exercise of its judicial dis- 
cretion and on special grounds considers that this 
remedy would not be just or convenient. 

At p. 176 the same learned author says : 

Conversely, if the defendant has himself acted 
with wilful and highhanded disregard of the 
plaintiff’s rights, an injunction will be granted 
even in cases which would otherwise have been 
deemed too trivial for this remedy. 

In “Kerr on Injunctions”, p. 1, a writ o^ 
injunction is described as a judicial process 
whereby a party was required to do a 


particular thing or to refrain from doing a 
particular thing according to the exigency 
of the writ. At p. 688, the same learned 
author, while dealing with the consequences 
of the breach of an injunction, remarks : 

A man who does not obey it to the letter so long 
as it exists, is guilty of contempt. 

Woodroffe in “The Law Relating to In. 
junctions”, says at page 23 : 

By the Specific Relief Act the Courts are ex- 
pressly given power to grant injunctions to do 
substantive acts when such injunctions are neces- 
sary to prevent the breach of an obligation. 

At page 114 of the same book it is said : 

In addition to the preventive jurisdiction there 
is superadded the power of the Court to grant a 
mandatory injunction, that is, an order compelling' 
a defendant to restore things to the condition in> 
which they were at the time when the plaintiff’s 
complaint was made. 

At page 152 it is remarked : 

The remedy for the enforcement of decrees grant- 
ing permanent injunctions lies in execution of the 
decrees and the procedure laid down by the Code 
relating to the execution of decrees is to be 
observed. 

At page 310 the following passage is 
relevant : 

Though the jurisdiction by mandatory injunc- 
tion to compel the restoration of matters in status 
quo is sparingly exercised, yet a trespass irrepar- 
able in its character and of a continuing nature 
may be restrained by a mandatory injunction, 
thus restoring things to their original condition. 

In “The Principles and Practice of 
Injunctions in British India” by Basu, the 
following observations at page 151 are 
pertinent : 

So even in England where the jurisdiction to 
grant mandatory injunction was formerly ques- 
tioned is now granted as a matter of fact and in 

a positive form In British India since 

the passing of the Specific Relief Act, the manda- 
tory injunction is always in the direct form . . . , 

And with rare exceptions the mandatory form 
will not be deoreed for other purposes than to 
restore and maintain a condition that has been 
wrongfully changed. 

In (1875) L R 20 Eq5 00, 90 at page 504, 
Sir G. Jessel, M. R. observes : 

At one time it was supposed that the Court 
would not issue mandatory injunctions at all. At a 
more recent period, in cases of nuisance, a manda- 
tory injunction was granted under the form of 
restraining the defendant from continuing the 
nuisance. The Court seems to have thought that 
there was some wonderful virtue in that form, 
and that extra caution was to be exercised in 
granting it. To that proposition I can by no means 
assent. Every injunction requires to be granted 
with care and caution, and I do not know what is 
meant by extraordinary caution. 

90. Smith v. Smith, (1876) L R 20 Eq 500=44 
L J Ch 630=32 Ii T 787=23 W R 771. 


1. 1. R. Shahid Ganj v. S. G. P. Committee (FB) (Din Mohammad J.) Lahore -115 


Where therefore money could not adequately 
reinstate the person injured, the Court said, as in 
cases of specific performance, 'wo will put you in 
the same position as before the injury was done.’ 
When once the principle was established, why 
should it make any difference that the wrong- 
doer had done the wrong, or practically done it 
before the bill was filed. It could make no dif- 
ference where the plaintiff's right remained and 
had not been lost by delay or acquiescence. 

In (1869) L R 9 Eq 28, 01 a certain com. 
pany which had undertaken an obligation 
to make a road was called upon to con- 
struct it. Sir W. M. James, V. C„ in deli- 
vering his judgment, remarked : 

Bather than allow such a gross piece of dis- 
honesty to go unredressed, the Court would strug- 
gle with any amount of difficulties in order to 
perform the agreement. I can easily conceive if 
J“ ere difficulty about the statutory power 

that the Court might see its way by ordering the 
company to permit the plaintiffs to do these works 
at the expense of the company because the com- 
pany have got the land and the Court might say, 
You must allow the plaintiff to do so, but you 

must pay all the costs that the plaintiffs have 
been put to.’ 


It may be remarked that in this country 
no such difficulty arises in view of th< 
provisions of law contained in sub-r. (5) o 
R. 32 of 21, Civil P. C. If a decree for ar 
injunction has not been obeyed, the Huh 
says that the Court may 

in lieu of or in addition to all or any of the pro 
cesses aforesaid, direct that the act required to b< 
done may be done so far as practicable by th< 
decree-holder or some other person appointed b) 
the Court, at the cost of the judgment-debtor, and 
upon the act being done the expenses incurred 
may be ascertained in such manner as the Court 
may direct and may be recovered as if they were 
included in the decrees. 

In (1872) 13 Eq 44, 02 a Railway Com- 
pany which had agreed to construct and 
for ever maintain at their expense a siding 
of specified length alongside the line upon 
land belonging to the landowner, and 
to be provided by him for that purpose, 
for the use and to the reasonable satisfac- 
tion of the landowner, was enjoined so to 
do. In that case too it was pleaded that a 
decree for damages would meet the ends of 
justice; but this contention was repelled 

2 q J 9 *® 2 Cl V. 0:i Scrutton L. J„ a ? page 
•fit) of the report, says : 

wron 8-doer who has either broken his con- 
Court ‘° rt order jTby“he 

^acts JJr to lulfims 
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known as specific performance and sometimes by a 
mandatory injunction to do certain works, or to 
put right the tortious wrong that he has com- 
mitted .... As a matter of jurisdiction it seems 
that the Court has the right to make any such 
order, but in practice it does not make certain 
orders and does make others. 

In that case an order had been made 
requiring the defendants to execute such 
works as may be necessary to restore the 
remedial works by clearing out the man- 
hole at the top of the drain and the order 
so made was not interfered with on ap- 
peal. As indicated above, the respondents’ 
main objection is that inasmuch as a suit 
for possession lies in the present case, no 
relief by way of declaration or injunction 
is permissible. In support of their conten- 
tion that a suit for possession is competent 
in the circumstances of this case, the res- 
pondents rely on 13 Mad 445, 50 33 Mad 
452, 41 Mad 124, ^ 2 Pat 391 87 and AIR 

1932 Lah 394. 94 


In 13 Mad 445, 60 a suit was instituted 
for a perpetual injunction restraining the 
defendant from preventing the plaintiff 
from entering a house attached to a cer- 
tain temple. The defendant alleged that he 
had been in exclusive possession of the 
house prior to the institution of the suit 
and that a previous suit by the father of 
the plaintiff for a declaration of his right to 
exclusive possession had been dismissed. 
On these allegations the suit was dismissed 
as time- barred. The learned Judges of the 
High Court, after agreeing with the 
Courts below that the suit was so barred 
further remarked that as the plaintiff was 
out of possession, it was open to him to sue 
for such possession as he might be entitled 
to and that the exceptional form of relief 

by way of perpetual injunction was not 
open to him. 


-in oo liiad a trustee of a temple 

on being ousted from possession by his 
co-trustees sued for a declaration that his 
dismissal was invalid and for an injunction 
restraining his co-trustees and the temple 
committee from interfering with the exer 
cise of his rights as trustee. He claimed no 
consequential relief in the nature of posses- 
sion against his co-trustees. It was held 
that a suit for a mere declaration was 
not mamtamable and that an injunction 
could not be claimed by a plaintiff out of 
possession when he did not ask for posses- 
sion against defendants who were actually 
i n possession. In 41 Mad 124, 19 it wa s 

94 ' _ v - Mahome <l Ibrahim, (1932) 19 

AIR Lah 394=138 I C 69=33 PLB 468. 
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held that if a mutt property had been 
alienated, the disciples of the mutt could 
claim a decree directing possession to be 
given to the head of the mutt for the time 
being and that it was immaterial whether 
the head of the mutt was a trustee or only 
a life-tenant. 

In my opinion, none of these cases is in 
point. In the earliest Madras judgment the 
remarks are obiter. Moreover the plaintiff 
there was suing in respect of a house 
which could be owned and possessed by him 
as an owner and not in respect of property 
which in its nature was incapable of being 
so owned. In the second Madras judgment 
the plaintiff was a trustee and could claim 
possession of the trust properties in his 
capacity as a trustee. In 41 Mad 124 18 
again, the suit was for a decree directing 
possession to be given to the head of the 
mutt. The proposition as laid down in the 
Madras judgments holds good where a per- 
son who is bound to sue for possession 
seeks to circumvent the law and has 
recourse to this extraordinary remedy. 
Where however this is not the case, the 
principles enunciated therein do not apply. 
Neither did the learned Judges intend to 
lay down any proposition of universal 
applicability, nor is it applicable in this 
case. In 2 Pat 391, 87 it was held that 
every Mahomedan who derived any benefit 
from a wakf was entitled to maintain an 
action against the mutwalli to establish his 
right thereto, or against a trespasser to 
recover possession of the wakf property 
which had been misappropriated, without 
joining any other person who might parti- 
cipate with him in the benefit. In the 
course of their judgment the learned Judges 
observed : 

Where, in such a case, the plaintiff is entitled 
to consequential relief, he is not entitled to sue for 
a mere declaration. Even when the only consequen- 
tial relief which the plaintiff is entitled to ask for 
is that the Court shall deliver the alienated trust 
property to the offending mutwalli, a suit for a 
mere declaration is not maintainable. 

In A I R 1932 Lah 394, 04 the judgment 
cited above was followed. In both these 
cases the property trespassed upon was 
property attached to a mosque and not the 
jmosque itself. A beneficiary in some cases 
may be entitled to recover endowed pro- 
perty for the benefit of the trustee; but I 
^consider that it is not necessary for the 
beneficiaries of a mosque to bring a suit for 
possession of the mosque itself and that 
. they cannot be compelled so to do if they 
merely seek to establish their right to offer 


payers in it. This right they can exercise 
irrespective of the fact that the mosque is 
in the custody of a non-muslim, inasmuch 
as under the Mahomedan law a non. muslim 
can be a custodian of a mosque. To deny 
the beneficiaries a relief by way of declara- 
tion in the circumstances of this case would 
be to limit the scope of the substantive 
part of S. 42, Specific Relief Act, within a 
very narrow limit and to extend that of the 
Proviso beyond legitimate bounds. The 
Proviso to S. 42 comes into play only 
where the plaintiff being able to seek fur- 
ther relief than a mere declaration of title 
omits to do so; and, in my view, the bene- 
ficiaries of a mosque are not able to sue for 
possession of the mosque within the mean- 
ing of the Proviso. 

In 75 I C 549, 95 the suit appears to have 
been instituted by a person in the position 
of a trustee who claimed the gaddi for him- 
self as also a declaration of his right of 
ownership to certain property known as the 
Jacobabad tikana to which several shops 
were attached and a factory too. Evidently 
that suit is distinguishable from the one 
now before us. In (1905) 1 Ch 3 86, 08 it was 
held that no mandamus would lie against a 
local authority to do any particular works, 
nor would the Court prescribe what parti- 
cular works were necessary for the main- 
tenance of the roads. Apart from the fact 
that in almost all the English cases relied 
on by the appellants in this case and 
alluded to above this judgment was refer- 
red to in the counsel’s arguments and not 
followed, the principles on which it was 
decided do not hold good in India. In 18 
I C 394, 06 a Division Bench of the Calcutta 
High Court observed that a person could 
not sue for a declaration of his right unless 
he had an existing right and a mere con- 
tingent right which might never ripen into 
an actual existing right, was not sufficient 
to ground an action for such a declaration. 
These observations are evidently not in 
point. Besides, I have already held that 
the appellants have an existing right and 
on that ground this ruling will not harm 
the plaintiffs. I am of opinion therefore 
that neither were the appellants bound to 
sue for possession nor are they debarred 
from claiming relief by way of injunction 
against the defendants. In fact the bene- 
fioiaries of a mosque are entitled only to 

95. Manohsrdas v. Bamdas, (1923) 10 A I JR Sind 

17=76 I 0 549. 
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the right of saying prayers in it and to 
gain that object a relief by way of decla- 
ration or injunction is the only relief that 
they can claim. 

In the present case, the beneficiaries 
have asked for the reconstruction of the 
building as it originally stood and they can 
achieve this end only by obtaining a man- 
datory injunction against the respondents. 
To this the respondents demur on the 
ground that it is difficult on the record', to 
determine what the original condition of 
the building was when it was demolished 
and that consequently it is impossible for 
this Court to grant the relief prayed for. I 
however do not agree. A person who takes 
■upon himself the responsibility of demo- 
lishing the building of a mosque cannot 
■escape his liability to restore it to its ori- 
ginal shape merely on the ground that it 
13 physically impossible to reconstruct it 
in the exact shape, form and condition in 
which the building stood when it was 
demolished. What the defendants have to 
lestore in this case is abundantly clear 
from the evidence led by the plaintiffs. The 
dimensions of the mosque are well known 
and so are its outward features including 
the dome3 and the minarets. It has also 
been reliably established that if a new 
building is erected on the same lines as 
'before with the materials now available, 
it would cost about thirteen to fourteen 
thousand rupees (page 71, Part l). As 
already pointed out, under O. 21, R 32 
;sub-r. (5). Civil P. C., if the defendants 
lie fuse to obey the injunction issued, this 
Oourt can direct even the plaintiffs, or any 
[Other person, to do the act required to be 
done so far as practicable, at the cost of the 
judgment-debtors, and the expenses incur- 
red thereon can be recovered as if they 
were included in the decree. In my view 
therefore there is no substance in the objec- 
tmn raised by the defendants on this score. 

Taking into consideration the circum 

IkhlT Which the mos Q ue was demo. 
Z e o \ , V conclusion is irresistible that 

l ° m^ he defend ants was most hfoh 

T W ware fully aware of the f tl 

vhole h6 J „r uld iniure the f0eliQ 8 3 of the 

jTehed community if they demo. 

Extn B n 6 ,Tl?T 6 - Th ®y knew that His 
Excellency the Governor was making every 

e l°V° f ad the best solutio “ of 

w B r« ffiCU t Slt , uat ' 0n tha t tad arisen. They 
were aware of the undertaking given by 

wo 6 unT ty C f on ; m ' s3ioner that the mosque 

unt " the PuQjab Got - 


ernment had examined the dispute. In spite 
of all this, the mosque was demolished 
before any decision could be arrived at by 
the Punjab Government. This act of demo- 
lition involved a clear breach of obligation 
which the defendants owed to the Muslim 
community in general and there was no 
delay or acquiescence on the part of the 
plaintiffs or the community whom they 
represent, as the circumstances brought on 
the record clearly show. I would therefore 
grant an injunction against the defendants 
to re-con.struct the building in the same 
shape and form as it possessed prior to its 
demolition and to allow the members of 
the Muslim community to exercise their 
right of worship in it. I would further 
restrain the defendants from using the site 
as it is at present or the building when con- 
structed, in any manner which is incon- 
sistent with its sacred character. 

There still remains the question whether 
the suit is barred by any provision of law 
relied on by the defendants. As stated 
above, the bar pleaded was three fold (a) 
on account of the previous decisions bet- 
ween 1850 and 1883; (b) on account of the 
decision of the Sikh Gurdwaras Tribunal; 
and (c) on the strength of Sections 32 and 
37 of the Sikh Gurdwaras Act. I shall 
take up these points in the order in which 
they are stated above. 

The bar pleaded in (a) was based on 

11, Civil P. C. It was stated that cer- 
tain suits were instituted by one Nur 
Ahmed, who claimed to be the mutwalli 
of the mosque, against the predecessors-in- 
title of .the present defendants from 1850 
to 1885, and that inasmuch as his claim 
for possession of the mosque was defeated 
on every occasion, the present suit was 
barred by the rule of res judicata. It was 
also alleged that on a report made by an 
Extra Assistant Commissioner in 1883 the 
Government declined to restore the mosque 
to the Muslims. The material portion of 
b. 11 reads as follows : 

° shall try any suit or issue in which 

the matter directly and substantially in issue has 
beendirectiy and substantially in issue in a former 
suit between the same parties, or between parties 
under whom they or any of them claim, liti^atine 
““ der fc ^ e same Mle, in a Court competent to try 
such subsequent suit or the suit in which such 
istue has been subsequently raised, and has teen 
heard and finally decided by such Court. 

Before a suit can be held to be barred 
under Section 11 therefore several condi. 
tions must be satisfied, and it is apparent 



418 Lahore Shahid Ganj v. S. G. P. Committee (FB) (Din Mohammad J .) A. I. R 


that in the suits relied upon, most of the 
requirements mentioned in the section are 
lacking. So far as the case of 1850 is con. 
cerned, it is stated in Exhibit D-40, 
which is a robkar, dated 14th November 
1885, issued by the Court of the Deputy 
Commissioner, Lahore, that that was a 
criminal case in respect of the mosque and 
the land attached thereto. The order passed 
therein was that the mosque could not be 
released. That order was upheld on appeal 
by the Commissioner, Lahore. That suit 
clearly is not a suit contemplated by S. 11, 
Civil P. C. In 1853 a regular civil suit 
appears to have been instituted by Nur 
Ahmed, which was dismissed on the ground 
that his suit of 1850 had been dismissed. 
On 11th December 1854 Agha Kalb Abid 
Khan, Extra Assistant Commissioner, 
Lahore, made an order on the record of 
the muafi estate measuring 13 bighas of 
culturable land with a well and a mosque, 
wherein he remarked that the building was 
a mosque and the land sued for was at- 
tached thereto and that interference by 
the Akalis or Hindus was most im- 
proper. He however declined to inter- 
fere on account of some order which had 
been previously made in the suit of 
one Muhammad Bakhsh and others. 

It appears from a copy of the order, 
Exhibit D-37, that the subject-matter of 
the petition before him was culturable land 
and his decision was that he could not 
award the applicant the muafi land sued 
for. Ex. D-39 is a copy of the order made 
in appeal from the order of Agha Kalb 
Abid Khan. Besides, there are certain 
other orders passed by the Appellate Courts 
in the matter of Nur Ahmed, whidh have 
been duly exhibited in the case. It would 
however appear that in none of these 
orders had any finding been arrived at as 
to whether Nur Ahmed was a mutwalli or 
whether the mosque had ceased to be a 
mosque or the rights of the Muslims to 
say prayers therein had been extinguished. 
All that was decided was that Nur Ahmed 
could not recover possession of the mosque 
from the persons in possession on the 
ground that they had been in possession of 
the mosque along with the appurtenant 
building and the other property attached 
thereto since the time of the Sikh rulers. 
No decision was consequently arrived at on 
the questions now in issue, nor were they 
ever raised in the form in which they have 
now been raised. All that the defendants’ 
predecessors. in-title contended in those 


cases was that they could not be deprived- 
of the possession of the mosque and the 
other properties attached to it on the 
ground of their old possession. They never 
for* once denied that the subject-matter of 
the suit was a mosque. In fact if the plea 
of res judicata can be allowed to prevail on 
the basis of those judgments, it would 
debar the present defendants from denying 
that the building they demolished was a 
mosque. 

Further, as remarked by the District 
Judge: ‘The subject-matter of the suit is 
not the same as it was in the previous liti- 
gation”. In all the cases instituted by 
Nur Ahmed he sought to recover posses- 
sion from the Sikhs of the property to 
which he laid claim as mutwalli, whilel 
here the suit is by the mosque itself as 
well as the bepeficiaries for the restoration 
of the mosque to its original shape and 
form, with the additional prayer that the 
beneficiaries may be allowed to use it as a 
mosque. On this ground too the rule of res 
judicata does not operate. So far as the 
report of 1883 is concerned, no question of- 
res judicata arises at all, as it was not a 
decision given in a suit but an order passed- 
in an executive capacity. 

We were also referred to 47 P R I870 9r 
where 64 P R 1867 61 was dissented from 
and it was held that the Civil Code which' 
was in force at the time of the annexation, 
of the Punjab had no legal sanction. On. 
the strength of this judgment it was urged 
that inasmuch as all the previous decisions 
were given when the only law in force 
was that Code and no other Code, they 
could not operate as res judicata. This 
argument is not without force. Decisions 
which are contemplated to operate as res 
judicata under S. 11, are those which are 
given after a complete observance of the 
procedure laid down by the law and not 
those which are more or less orders passed 
in an executive capacity. To found the deci- , 
sion of a Civil Court entirely on the findings ■ 
arrived at in a criminal judgment, in my 
view, robs it of all its sanctity and binding 
force, and it is obvious that all the judg- 
ments relied upon by the respondents appear 
to have taken their cue from the criminal! 
judgment alone which was passed in 1850. 

In support of his position, counsel for the- 
respondents has relied on AIR 1926 Mad - 

97. Mt. Atter Koer v. Atma Singh, fl870) 47 P R- 

1870. 
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267, 08 39 Cal 887, 00 12 CWN 739, 100 46 
All 651 62 and 59 Cal 636. 101 

In A I E 1936 Mad 26 7, 98 Venkatasubba 
Rao J. observed: 

When in a suit, where the trust is properly repre- 
sented, after real and genuine contest a decision is 
given, it will be absurd to hold that persons not 
parties to the previous suit, although they may 
have an interest in the trust, c.an ask the matter to 
be re-opened and the question to be re-tried. 

There has been no such contest in the 
suits relied upon as contemplated in this 
judgment, nor is the question in the present 
case the same. 

In 39 Cal 887," the headnote says: 

The widow of a shebait of a certain temple, who 
succeeded her deceased husband in that office, mort- 
gaged some land, as also her interest in the temple 
income to one J, who obtained a decree on his 
mortgage on 24-9-1880. In execution thereof he 
put up the temple income for sale, purchased it 
himself and obtained delivery of possession in 1892. 
The widow and the next reversioner then brought 
a 6uit to set aside the sale on the ground that the 
property sold was not saleable. That suit was with- 
drawn with liberty to bring a fresh suit. The 
widow alone then brought another suit which was 
dismissed on the ground that it was barred by 
S. 244, Civil P. C. She having died, the roversioner 
brought a suit against the said J, on 3rd January 
1910, for a declaration that he was entitled to the 
temple income inasmuch as it was not saleable. 
On objections taken by the defendant that the suit 
in so far as it related to the temple income was 
barred by the rule of res judicata and by limita- 
tion : Held that inasmuch as there was no collu- 
sion or dishonesty about the former suits, and as 
in one of them the plaintiff himself was a party, 
the decree passed in the suit against the shebait. 
would bind her successor, the plaintiff, and that 
therefore the present suit was barred by the rule of 
res judicata. 


A mere perusal of the headnote shows 
that the facts of that case were clearly 
distinguishable from those of the present 
case. In 12 C W N 739, 100 the respon- 
dents relied on the following passage 
appearing at p. 742 of the report : 

It is sufficient to hold that in 1883, when tbe 
previous litigation was commenced, S. K. under 
the arpannamah of 1679, had authority to repre- 
sent the debutter estate and that as a matter of 
fact she did represent thatestate. She undoubtedly 
sued in her capacity as representative of the e-tate 

tv j herG Can be no question that the Court of 
Wards who carried on the suit as her next friend, 
held possession on her behalf and was in fact and 
in law the administrator of the estate. Under 
such circumstances it is impos sible to hold that 

98. Narasimha v. Lakshminarasimham, (1926) 13 
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the estate in the hands of tho appellant is not 
bound by that judgment. If the previous litigation 
had been brought by tho then shebait, there could 
not have been any possible controversy that tho 
decision would be binding upon the present appel- 
lant as shebait, on the principle explained by their 
Lordships of the Judicial Committee in 2 IA145 41 
and by this Court in 11 C W N 489 102 that tho 
successive ehebaits formed in effect a continuing 
representation of the property of tho idol. 

Apart from tho fact that the circum- 
stances of that caso aro different, it is 
noteworthy that the learned Judges have 
appended a condition to the observations 
made by them in tho following terms: 

This is of courso subject to the qualification 
that the judgment relied on is untainted with 
fraud and collusion and that the necessary and 
proper issues were raised, tried and decided in tho 

suit. 

It is obvious that none of the issues 
which have now been raised by the appel- 
lants, were ever raised, tried or decided in 
the previous suits. 

In 46 All 651, 52 which is based on 2 I A 
145, 41 it was observed : 

A decree obtained by one of the trustees on 
behalf of a trust against the other trustees, either 
for a declaration that the property in dispute was 
trust property or for rendition of accounts in a 
suit brought in the interests of the trust or for 
tho protection of tho trust property, is binding as 
much on the trustees who are parties to the suit as 
on all persons interested in the trust ; for, as 
observed by their Lordships of the Privy Council 
in Prostmno Kumari Dcbi/a v. Golab Chand 
Baboo 41 the shebaits of a trust form a continuing 
representation of the idol’s property. Each of the 
above suits was instituted by Mt. S. K. not in her 
private right but on behalf of the trust, and as 
such the decision arrived at in those suits is 
conclusive between the parties thereto within the 
meaning of Expin. 6 to S. 11, Civil P. C. 

The principle enunciated in this judgment 
however does not advance the case of the 
respondents any further. 

In 59 Cal 636, 101 the following proposi- 
tion was laid down : 

Where the plaintiff or the defendant sues or is 
sued in a representativs capacity, which attaches 
to him under the general law, tho decision binds 
the entire body whom he represents. These are 
cases of administrators, trustees, shebaits, mut- 
wallis 

It is no doubt true that in certain circum- 
stances decrees made in favour of or against 
a mutwalli may bind the beneficiaries; but 
those circumstances do not exist in the 
present case. Besides, Nur Ahmed had all 
along been claiming that his ancestors were 
mutwallis of the mosque, but his status as 
such was never recognized in the orders 
referred to above. Inasmuch as it was 
never denied that the building wa s a 

102. Gora^Chand v. Makhan Lai, (1907) 11 OWN 
489 — 6 CLJ 404. 
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mosque, the present appellants are not 
affected by the principle laid down in this 
judgment even if it he admitted that it 


applied to their case. 

For the reasons given above, I consider 
that the judgments relied upon by the res. 
pondents do not bar the present suit. 
Fven if those decisions carry any binding 
force, they will not operate as res judicata 
as the issues involved in the present case 
were never raised or decided by them 
against the Muslim community. The deci- 
sion that the mosque cannot be released 
does not, as explained above, extinguish 
the rights of the Muslim community to use 
it as a place of worship or deprive the 
mosque of a right to continue as such. 

The respondents have next urged that 
the judgment of the Sikh Gurdwaras Tri- 
bunal, in the petition of the Anjuman 
Islamia operates as res judicata and that 
inasmuch as the decisions of the Tribunal 
are as binding as the decisions of a Civil 
Court and that the issues now under con- 
troversy were raised before the Tribunal 
and decided there, the present suit of the 
appellants based on the same facts and 
raising the same questions is barred. The 
appellants on the other hand contend that 
the decision of the Sikh Gurdwaras Tribu- 
nal does not operate as res judicata because 
(a) it is a special Tribunal not contemplated 
by the Code of Civil Procedure; (b) the 
issues which have been raised in the present 
case were not raised and decided in that 
form by the Tribunal; and (c) even if 
grounds (a) and (b) were decided against 
them, (1) the Anjuman Islamia, on whose 
petition the decision was given did not 
hold a representative capacity despite the 
fact that it purported to make the petition 
on behalf of the entire Muslim community, 
and the community could not be bound by 
the decision inasmuch as the formalities 
laid down by O. 1, Rule 8, Civil P. C., 
were not observed ; and (2) the only order 
that the Gurdwaras Tribunal could pass 
was that of rejecting the petition under 
Section 5 and it could not confer any title 
on the Sikhs. 

The petition of the Anjuman Islamia 
was made under S. 5, Sikh Gurdwaras Act 
under which any person claiming any 
right, title or interest in any property in- 
cluded in the list submitted under S. 3 is 
empowered to put forward a counter claim. 

It was stated therein that the petition was 
being presented on behalf of the Mahome- 
dans and it was prayed that the property 


included in the list be excluded. Hilton J. 

who delivered the principal judgment, 

while disposing of this petition remarked : 

The claim is based on the allegation that all 

:uI%?M Per f fcy 1 W f as ™ q£ of fche mo3 ^ and that 
the Sikhs took forcible possession of it. Similar 

claims were made on behalf of the Mahomedan 

community in 1852, 3855 and 1883. These claims 

failed on the ground that the Sikhs had adverse 

possession. . . The learned counsel for the 

petitioners based his argument before us on the 

claim that the mosque having been built as a 

mosque by Mir Mannu about 1750 must always 

remain a mosque and that property once dedicated 

to waqf can never be lost by adverse possession. 

lie did not, however, cite before us any authority 

to support this proposition, and in my judgment 

there is not sufficient ground upon which we can 

d ?^ rfc / rom the view wh ich was taken in the suits 
of 1852, 1855 and 1883, which are relevant uuder 
8. 42 of the Act. In my judgment the claim of the 
Anjuman Islamia has no valid foundation and the 
mere fact that the building is shaped as a mosque 
does not justify us in granting them a decree. 

1 would therefore dismiss petition No. 1282. 

I shall deal first with the point (c) raised 
by the appellants inasmuch as if the deci- 
sion on that point goes in their favour, no 
other question arises. It is admitted that 
no such action was taken by the Tribunal 
on the petition of the Anjuman Islamia as 
is laid down under O. 1, R. 8, Civil P. C. 
By S. 12 (ll), Sikh Gurdwaras Act, it is 
provided that the proceedings of a Tribunal 
shall, so far as may be, and subject to the 
provisions of the Act, be conducted in ac- 
cordance with the provisions of the Code of 
Civil Procedure 1908, and it is clear there- 
fore that in order to make its decision 
binding on the entire Muslim community, 
the Tribunal was bound to follow the pro- 
cedure laid down in respect of representa- 
tive suits in the Code of Civil Procedure. 
The respondents refer to S. 15, Sikh Gurd- 
waras Act, and urge that inasmuch as by 
that section power is conferred on the 
Gurdwaras Tribunal to inquire if any per- 
son desires to be made a party to any pro- 
ceeding and to join in any proceeding any 
person who it considers ought to be made a 
party thereto, O. 1, R. 8, does not apply to 
the proceedings before the Sikh Gurdwaras 
Tribunal and that if no action under S. 15 
is taken by the Gurdwaras Tribunal, no 
person, however aggrieved he may be by 
its decision, can re-agitate the same 
matter. This however does not appear to 
me to be a true exposition of law. No doubt 
S. 15 empowers the tribunal to summon 
any person and join him as a party in the 
proceedings, but that section does not in 
any way make the tribunal independent of 
the provisions of O. 1, R. 8, in those suits 
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there the decision is likely to affect persons 
other than those who are not before it. It 
will be seen that power to strike out or add 
parties is conferred upon all Civil Courts 
by 0. 1, R. 10 (2), Civil P. C., yet they are 
bound to take action under O. 1, R. 8, 
whenever a suit purports to have been 
instituted in a representative capacity. The 
power conferred on the Tribunal under 
S. 15, Sikh Gurdwaras Act, is similar to the 
one conferred upon the Civil Courts by 
0. 1, R. 10 (2) and does not absolve it from 
the necessity of following the procedure as 
laid down in O. 1, R. 8. It was incumbent 
therefore upon the Tribunal to observe all 
the formalities laid down there in order to 
make its deoision binding on the general 
Muslim community. As the Tribunal failed 
to do so, its decision cannot bind the present 
appellants. 

It may be remarked that a suit by a 
beneficiary to establish the right of offering 
prayer is not a representative suit. In 
7 All 178, 6 1 a case decided by five Judges 
of the Allahabad High Court, it was held 
that every Mahomedan who had a right to 
use a mosque for purposes of devotion was 
entitled to exercise such right without 
hindrance and was competent to maintain 
a suit against anyone who interferes with 
its exercise, irrespective of the provisions 
of S. 30 and S. 539, now corresponding to 
O. 1, R. 8, and S. 92, Civil P. C. 1908, 
respectively. It was further decided that 
S. 30, Civil P. C., applied only to cases in 
which many persons were jointly interested 
in obtaining relief, and not to cases in which 
an individual right had been violated. 
Petheram C. J., who delivered the princi- 
pal judgment, observed as follows : 

Tho question has arisen in consequence of the 
peculiar way in which property of this kind is 
held. According to Mahomedan custom, the pro- 
perty in a mosque and in the land connected with 
it is vested in no one. It is not the subject of 
human ownership, but all the members of the 
Mahomedan community are entitled to use it for 
purposes of devotion whenever the mosque is open. 
.... Every one who has such a right is entitled 
to exercise it without hindrance, and has a right of 
action against anyone who interferes with its 
exercise. It is not a joint right ; it is a right 
which belongs to many people. 

In this connexion our attention was 
further drawn to the remarks made by the 
learned J udges of the Punjab Chief Court 
in their judgment under appeal before 
their Lordships of the Privy Council in 27 

P R 1913.“ At p. 101 of the report they 
6ay : 

Plaintiffs sue as members of the Mahomedan 
community each and every member of which is 


entitled to bury his dead anywhere in tho whole 
grave-yard ... It is not necessary for such a mem- 
ber to shew that he has used the grave-yard ; a 
newcomer, for instance, if a Mahomedan, has an 
equal right with the oldest resident. 

In AIR 1931 Oudh 45 68 Pullan J. in a 
case relating to a grave-yard remarked : 

Any Mahomedan interested in the burial of tho 
dead on this plot was at liberty to bring a suit 

objecting to tho sale of tho property This 

property is inalienable and whether it belongs to 
the public or not, there is no bar to tho present 
objector filing a suit to contest the sale even if it 
be held that as a party ho is debarred from making 
an objection under S. 47, Civil P. C. 

It follows from these judgments that 
the right of a Muslim to use a mosque is 
an individual right and can be exercised 
whenever be chooses so to do, so long as 
the mosque exists. 

In 56 Mad 657 ,,J it was held by their 
Lordships of the Privy Council that in a 
representative suit instituted under O. 1, 
R. 8, Civil P. C., the decision in a former 
suit did not operate as res judicata by 
force of S. 11, Expin. 6, if the former suit 
was not instituted in compliance with the 
above rule, namely by permission of the 
Court; the Court giving notice as therein 
prescribed to all persons interested. The 
only possible exception that their Lord- 
ships contemplated was where the former 
suit had been litigated bona tide on behalf 
of the plaintiff and others with a common 
right and the omission to comply with the 
rule had been inadvertent and no injury 
therefrom had been sustained by the plain- 
tiff in the second suit. This exception 
however would not be applicable in this 
case in view of the observations made by 
Petheram C. J. in 7 All 178 51 to the effect 
that a right exercisable by a Mahomedan 
in connexion with a mosque is not a joint 
right in the ordinary sense of the term. 
The District Judge while dealing with this 
judgment of their Lordships of the Privy 
Council referred to the interpretation put 
upon it by a Division Bench of this Court 
in a judgment reported in A I R 1936 Lah 
13, 103 but the same Bench in a later judg- 
ment, reported in 18 Lah 629, 104 had 
thrown further light on the matter and 
after discussing the judgment of their 
Lordships at length had come to the follow- 
ing conclusion : 

A decision in a representative suit binds all per- 
s ons other than the plain tiffs expressly named in 

103. Bishan Singh v. Bakhshish Singh, (1936)~23 

™ J R ^ a , h 13=158 I C 540=38 PLB 785. 

104, Mehr Mahomed Khan v. Jamadar Adalat 

Khan, (1937) 24 A IE Lah 425=1 L R 

(1937) 18 Lah 629=39 P L R 707. 
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the plaint only when, (a) if the suit relates to a 
private right, the formalities as laid down in 
O. 1, R. 8, are observed and (b) if the suit relates 
to a public right, the formalities laid down in 
S. 91, Civil P. C., are observed. 

Both the judgments were delivered by 
me and in the later judgment I explained 
what was laid down in A I E 1936 Lah 
13. 103 The view expressed in 18 Lah 
629, 101 therefore, represents the considered 
view of this Court so far as the interpreta- 
tion of 56 Mad 657 63 is concerned. 

If a suit ceases to be a representative 
suit, it does not operate as res judicata. It 
was remarked by their Lordships of the 
Privy Council in AIR 1928 P C 16 105 : 

In so far as the nature of the suit was changed 
by the amendments mentioned, viz., by adding 
strangers to the trust as defendants and by prayers 
for relief not covered by S. 92, the suit ceased to 
be one of a representative character and the 
decree based on the compromise such as it was, 
viz. by six only out of the seven plaintiffs in the 
suit, however binding as against the consenting 
parties, cannot bind the rest of the public. S. 11, 
Expln. 6, has no application to such a case. 

In 12 Lah 497, 106 the principle of res 
judicata was not applied to a case where 
there had been a change in the parties. 
Johnstone J. who delivered the judgment 
in concurrence with Broadway J., ob- 
served : 

In view of the difference in personnel between 
the plaintiffs in the suit and the parties in the 
present appeal, I do not think that the principle of 
res judicata can be properly applied. 

On the grounds stated above, I am satis- 
fied that the judgment of the Sikh Gur- 
dwaras Tribunal does not bar the present 
suit. Firstly even if the Tribunal be held to 
be a Court within the meaning of S. 11, 
inasmuch as it failed to take any action in 
accordance with the provisions of O. 1, R. 8, 
Civil P. C., its judgment cannot be treated 
as a judgment in a representative suit. 
Secondly, a suit instituted by a beneficiary 
for the exercise of his right of devotion in 
a mosque is, as laid down in 7 All 178 64 
and the other judgments alluded to above, 
a suit for the enforcement of an individual 
right and is not covered by the provisions 
of O. 1, R. 8. The Anjuman Islamia can at 
best be treated as a beneficiary and no 
more. This being so, the present appellants 
cannot be said to be claiming under the 
Anjuman as contemplated by S. 11, so as to 
be bound by the decision in its petition. 

105. Abdur Rahim v. Abu Mahomed Barkat Ali* 

(1928) 15 A I R P 0 16=108 I O 361=55 
I A 96=65 Oal 519 (P 0). 

106. Ram Prasad v. Shiromani Gurdwara Parban- 

dhak Committee, (1931) 18 A I R Lah 161= 
135 I C 657=12 Lah 497=32 P L R 910. 


In this view of the matter it is not 
necessary to determine whether the Sikh 
Gurdwaras Tribunal is a Court within the 
meaning of S. 11, or whether the issues 
raised before it were the same as are raised 
in this suit. 

Before I leave this subject, I may refer 
to 16 Lah 9 68, 107 where a Division Bench 
of this Court held that on the hearing of a 
petition under S. 10, which is analogous to 
S. 5, the Tribunal had no power to make a 
declaration that the property in suit be- 
longed to a Sikh Gurdwara, and that all 
that it could do was to reject the claim as 
put forward in the petition. On this 
ground too the decision of the Tribunal 
would not be of much use to the respon- 
dents. 

The third ground on which it is con- 
tended that the present suit is barred is 
based on the provisions of the Sikh Gurd- 
waras Act itself. For facility of reference 
it will be necessary to reproduce here these 
sections on which this objection is founded. 
The material portion of S. 30 (ii) reads as 
follows : 

If any right is claimed for any person in con- 
nexion with a Notified Sikh Gurdwara and the 
Court finds that the right might have been made 
the subject of a claim in a petition forwarded to 
the Local Government under the provisions of 
S. 5, . . . and that no such claim was duly made 
within time, the Court shall decide the claim 
against the person claiming the right : 

Provided that in the case of a claim that might 
have been made under the provisions of S. 5 or 
S. 10, the Court need not so decide, if it is satisfied 
that the failure to make the claim was owing to 
the fact that the person who might have made the 
claim . . . had no knowledge of the fact that the 
right, title or interest had been included in a list 
published under the provisions of sub-s. (2) of S. 3 
. . . and could not by the exercise of reasonable 
diligence, have come to know ... of the fact that 
such right, title or interest, was so included. 

The relevant part of S. 32 reads as 
follows : 

Where in any suit or proceeding pending at the 
commencement of this Act or instituted after its 
commencement, in a Civil or Revenue Court it has 
become or becomes necessary to decide any claim 
in connexion with a Notified Sikh Gurdwara 
which the Court finds might be made under the 
provisions ofS.3,5, . . . within the time prescribed 
therein, the Court shall frame an issue in respect 
of such claim and shall forward the record of the 
suit or proceeding to a Tribunal. 

Section 37 reads as follows: 

Except as provided in this Act, no Court shall 
pass any order or grant any decree or execute 
wholly or partly, any order or decree, if the effect 

107. Shiromani Gurdwara Parbandhak Committee, 

Amritsar v. Jagat Ram, (1935) 22 A I R Lah 
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of such order, decree or execution would bo incon- 
sistent with any decision of a Tribunal, or any 
order passed on appeal therefrom under tho provi- 
sions of this part. 

Relying on the provisions which have 
been reproduced above, the respondents 
contend that inasmuch as the present ap- 
pellants failed to put in a claim under S. 5, 
Sikh Gurdwaras Act, the present suit can- 
not but be decided against them under the 
substantive part of sub.s. (ii) of S. 30 and 
that even if they are entitled to claim the 
benefit of the proviso to that sub-section, 
the proceedings must be referred to the 
Sikh Gurdwaras Tribunal under S. 32. 
They finally urge that at any rate no deci- 
sion favourable to the appellants can be 
made in the present suit inasmuch as such 
decision would offend against the provi- 
sions of S. 37, Sikh Gurdwaras Act. The 
appellants resist these propositions of law 
and contend that the Proviso to S. 30 (ii) 
is clearly applicable to their case inasmuch 
as, firstly, they had no knowledge of the 
fact that the right, title or interest in the 
property in suit had been included in any 
list published under the provisions of S. 3 (2) 
and, secondly, they could not by the exer- 
cise of reasonable diligence have come to 
know of the existence of the fact that such 
right, title or interest was so included. In 
the list put in by the Shromani Gurdwara 
Parbandhak Committee the property 
claimed by the committee, so far as it 
relates to the present suit, was described 
as Shahid Ganj Singhnian and no member 
of the Muslim community could ever gues3 
that this appellation was intended for the 
mosque in suit. The Shromani Gurdwara 
Parbandhak Committee had intentionally 
used this mysterious appellation so as to 
lead the Muslims astray and that they 
cannot now be allowed to take advantage 
of this wrongful act of theirs. They further 
urge that the Proviso to S. 30 (ii) was not 
controlled by S. 32, inasmuch as S. 32 
applies to the transfer of those suits only 
which were ponding in Courts at the time 
that the Sikh Gurdwaras Act came into 
force and does not apply to suits which 
may subsequently be instituted. So far as 
S. 37 is concerned, the appellants’ position 
is that the section itself makes an exception 
in favour of suits contemplated by the 
Proviso to S. 30 (ii) and that consequently 
it does not affect their case. 

On giving due weight to the arguments 
advanced on both sides, I am of opinion 
that the case of the appellants is covered 


by the Proviso to S. 30 (ii). It is not denied 
by the respondents that tho description of 
the property given in the list was as stated 
by the appellants. They, however, urge 
that by tho exorcise of due diligence, the 
Muslims in general could come to know of 
tho fact that that description referred to the 
mosque in suit and that, in fact, the Anju- 
man Islamia was apprised of it and did put 
in a petition under S. 5. I am not, how- 
ever, impressed by this argument. The 
Anjuraan Islamia may have utilized its own 
resources claiming as it does several re- 
sourceful members, but the community in 
general had no such resources at their dis- 
posal and could not be put on their guard 
in view of the wrong description of the 
property claimed. The cases relied upon 
by the respondents in this respect are not 
in point. In A I R 1930 Lah 717, 108 it 
was observed : 

The publication of tho list and notifications is 
undoubtedly intended to give notice to the general 
public of what was being claimed and tho Proviso 
toS. 30 (ii) can only be availed of on proof of what 
is therein required. 

This does not in any way militate 
against the position of the appellants, in- 
asmuch as tho list here did not mention 
the mosque in suit at all and the publica- 
tion of such list can in no manner defeat 
the claim of the present appellants. 

In A I R 1933 Lah 828, 100 Addison J. 
who delivered the principal judgment re- 
marked : 

Crurbakhsh Singh was in full physical possession 
of the bunga and service upon him was proper 
service within the meaning of S. 3. Nor can it be 
said that in this case Proviso 1, S. 30 (ii) of the 
Act can be applied. . . . 

The defendants other than Gurbakhsh Singh 
were entered as in possession of 31 kanals 17 mar- 
las of land and a muafi in the same list as tho list 
in which the bunga was entered. There was an 
entry as regards the muafi and as regards tho land 
in the revouue papers so that with respect to them 
the defendants other than Gurbaksh Singh were 
given notice under S. 3 of tho Act and a complete 
list was sent to them in which of course the bunga 
was also entered. They knew that action had 
been oaken as regards all land attached to the 
Golden Temple. It is true that they only directly 
received notice with respect to the muafi and the 
land but if they had exercised any diligence at all 
they would have seen that the bunga was entered 
in the list. 

This case is clearly distinguishable from 
the case now before us as the recital of the 
facts stated above would indicate. The 

10s ' H ial V. Gurdwara Tahli Sahib, (1930) 
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persons who were held to be barred under 
the substantive part of S. 30 (ii) were those 
to whom the lists had actually been des- 
patched and the mere fact that they, being 
interested in the land only did not notice 
that the bunga was also mentioned in the 
list, could not serve as an excuse for not 
making a claim under S. 5. In the case 
before us, there is no allegation that any 
notice was sent to the Muslim community 
in general or that the property claimed by 
the Sikhs was even remotely described as a 
mosque. 

Reference in this connexion may be made 
to 15 Lah 66. 110 There the property 
claimed by the Sikhs was shown in posses- 
sion of two persons who were servitors of 
the Gurdwara. No mention was made of 
the land being shamilat nor was a copy of 
the relevant entry of the Record of Rights 
attached thereto. Notice was accordingly 
issued to the two persons said to be in pos- 
session and as they made no claim, a notifi- 
cation by the Government was issued under 
S. 5.(1). The village proprietary body then 
instituted a suit and the trial Court found 
that the land belonged to them and was in 
their possession. On these facts it was held 
by a Division Bench of this Court that as 
the village proprietary body had no know- 
ledge of the fact that their shamilat land 
had been included in the list and as they 
could not by the exercise of reasonable 
diligence have come to know of the fact 
that their land had been so included, the 
Proviso to S. 30 (ii) applied. The case of 
the appellants is much stronger than the 
case cited above. 

The question now arises whether under 
S. 32 it is necessary to forward the pro- 
ceedings to the Sikh Gurdwaras Tribunal. 
In this matter also the contention of the res- 
pondents, as stated above, does not appear 
to me to be in consonance with law. The 
language of the section is unambiguous. It 
is intended to apply only to those suits 
which were pending at the commencement 
of the Act or in which, though instituted 
after its commencement, the claim could 
be made under the sections mentioned 
therein within the time prescribed. It does 
not obviously cover such suits as are insti- 
tuted long after the time during which the 
petitions could be made has expired. A 
[comparison of the language employed in 
S. 30 (ii) and S. 32, respectively, would 

110. Bishna v. Gommitteo of Gurdwara Sudhal, 

(1934) 21 AIR Lah 390=151 I 0 890=15 

Lah 66=86 PLR 426. 


lend support to this conclusion. In both? 
sub-ss. (i) and (ii) of S. 30 the words used 
are might have been made the subject of 
a claim, while in S. 32 the words are- 
might be under the provisions;” and inter- 
preted in their plain grammatical sense, 
the words might have been made ” refer 
to the^ time that has passed, while the- 
words might be made ” contemplate that 
the time is still running during which the- 
claim can be made. It is true that the 
interpretation put by the respondents upon. 
S. 32 is in accordance with the construc- 
tion put upon the section in a judgment, 
reported in 15 Lah 66; 110 but with all res- 
pect I venture to differ from the conclu- 
sion arrived at there. In a later judgment- 
also, to which I was a party, the section, 
was interpreted in the same manner; but 
it appears that the point was conceded by 
the opposite side and not discussed at all. 
The Full Bench judgment, reported in 
AIR 1931 Lah 85, 111 does not advance- 
the case of the respondents any further,, 
inasmuch as in that case S. 32 was applied 
to a pending suit as would appear from 
the referring order at p. 86, col. 2 of the- 
report. In my opinion therefore it is not 
necessary to refer these proceedings to the 
Sikh Gurdwaras Tribunal under S. 32. 

Section 37, Sikh Gurdwaras Act, too is no* 
bar in the way of pronouncing a judg- 
ment favourable to the appellants in this- 
case. That section begins with the words 
Except as provided in this Act”, and inas- 
much as the appellants bring their case 
under the Proviso to Section 30 (ii), it is 
permissible under the law to decide the 
case in their favour in spite of the deci- 
sion of the Sikh Gurdwaras Tribunal, even, 
if that decision runs counter to their inte- 
rest. But here this question does not arise,, 
as the Sikh Gurdwaras Tribunal did not 
pronounce any decision which can come- 
into conflict with the reliefs now claimed, 
by the appellants. The Tribunal merely 
decided that the mosque was adversely 
possessed by the Sikhs. Neither was it 
called upon to adjudicate upon the rights 
of the worshippers, nor did it hold that the 
Sikhs were entitled to treat it as a pri- 
vate house of their own or to deny the 
Muslims the right of offering prayers. Hav- 
ing decided all the points raised at the Bar 
in favour of the appellants, I would accept- 

111. Committee of management for Gurdwara - 
Punja Sahib v. Pazal Khan, (1931) 18 A I R 
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the appeal, set aside the decree of the Dis- 
trict Judge and grant the appellants a 
decree in terms of the reliefs prayed for. In 
view of the peculiar circumstances of the 
case however I would leave the parties to 
bear their own costs. 

K.S./r.K. Appeal dismissed. 
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Young C. J. and Monroe J. 

Bilas Bai Convict — Petitioner. 

v. 

Emperor. 

Criminal Revn. No. 204 of 1937, Decided 
on 3rd November 1937, referred by Abdul 
Rashid J., D/_ 7th April 1937. 

* Police Act (5 of 1861), Ss. 30 and 32- 
Ucense given to take out procession — Proces- 
sion led by accused not licensees — Magistrate 
ordering procession to move faster while pass- 
ing mosque - Order deliberately disobeyed by 
accused and not taking place as a result — Ac- 
cused charged under S. 32 with refusing to 
obey order passed by competent authority — 

40 be pr ° per “ Ever V Proces- 
sionist held to be governed by license. 

R qn p U r G V ?\ givCD to certain persons under 
o. JO, lolice Act, to take out a procession. The 

P ™ ces . sl ° n v aS led b >’ the accused who was not 

the . 1 S Cn ; Cees \ 0rder h ad been given by the 

Dls ^J ct Ma 8»strate to the procession to 

m with Lfh 16 Pacing a mosque. The order 

II th d ,A°. rat ° dlsobed >euce bv the accused 
with the result that a not took place. The accused 

r dCr S ' f' P °'C *ct. with refusing 
, J aD ord . er 'Passed by a competent authority 

the li«n S T: nV1 ' n ° roferencc made about 
under W S th M ' ?aS pr . opcrl - v “Evicted 

uuuer o B 2 . rhe license applied to the nro 

cessionists generally and everf process ionist wm 

was disol he te . r “ S of tho liMnso and as there 
was disobedience to a lawful order, the ordinary 

law applied : A I It 1929 La.h 101, D.Unuj 

[P 426 C 2] 

bham Lai and Faqir Ckand Mittal — 
for Petitioner. 

Vasheshar Nath Sethi for Advocate- 
General — for the Crown. 

,, , . Order of Reference. 

bef\1m R ?h hi Q J- ~ 0n 19fch Septem- 
p_. . the Su P eri ntendent of Police 
Eohtak granted a license under S. 30, Police 

Chanda n f °T Ur i P ? Sons ' namel >’ Bai] Nath, 

SaruD anfh a ’ Bam and Lachhman 

barup, authorizing them to take out a pro- 

°° tha f day the Bharat MUap 
through the streets of Rohtak On ftth 

°° t t0 t b “ i 9 h 35 ‘ h t T I ? indu3 of Eoh tak took 

about fi p ^ r ?t M,Iap P rocess i°n, and at 

tha C 6 iff ' thl9 proc l 33,on reached near 
the uashtian mosque. Bilas Hal petitioner 


\yas leading a music party in this proces- 
sion and this party stopped in front of tho 
Gashtian mosque. As the time of tho 
evening prayers was fast approaching, Sar- 
dur Partap Singh, Deputy Superintendent 
of Police (P. \\ . 4) asked the petitioner to 
move his party onward so as to pass t lie 
mosque before the beginning of the evening 
prayers. The accused refused to comply 
with the order and stated that he would 
not move until tho Dola which had been 


taken to Mandir Bhawan had rejoined tho 
procession. Tho Deputy Superintendent of 
Police brought this fact to the notice of 
Rai Sahib Lala Izzat Rai, Additional Dis- 
trict Magistrate (P. W. o). Lala Izzat Rai 
went ahead and asked the petitioner to 
move on. The petitioner told the Addi- 
tional District Magistrate that he was 
needlessly alarmed to which the Additional 
District Magistrate replied that he was a 
responsible official and could not take any 
lisk, and that if the petitioner refused to 
move he would order his arrest. The 
petitioner however offered the flags which 
he was holding to the Additional District 
Magistrate with tho remark that the 
Additional District Magistrate could lead 
the procession himself. In the words of 
the Additional District Magistrate the 
bandsmen also shared the reluctance of the 
petitioner to move. The District Magis- 
trate then came to the place and pushed 
the accused forward. Shortly afterwards 
the procession was attacked in the rear and 
this led to a riot which was not quelled 
till the police had opened lire. 

After going through the evidence I am of 
the opinion that the accused deliberately 
refused to obey the orders of the Deputy 
Superintendent of Police and the Addi- 
tional District Magistrate. The question 
foi determination therefore is whether in 
these circumstances the accused is liable 
under S. 32, Police Act. The lower Courts 
have held him to be liable and have sen- 
tenced him to a fine of Rs. 100. It must 
he remembered that the petitioner Bilas 
Rai is not one of the licensees. Two of the 
conditions printed on the license are in tho 
following terms : 




emb ° diCd thCreiQ 

(2) The licensees and other persons in the pro- 

rr. S T hal \ 0be / any 6uch order as ma y be i^ued 
by * be ( Magnate or other officer in charge of the 
procession relating to the speed of the procession. 

It was contended by the learned counsel 
or the petitioner that if any of the proces- 



426 Lahore 


Bilas Rai y. Emperor 




sioaists disobeys the terms of the license 
lie cannot bo punished under S. 32, Police 
Act, and that only the licensee is liable to 
be sentenced under this section for the 
breach of the conditions of the license com- 
mitted by any processionist. It was urged 
that S. 32, Police Act, implies that every 
person violating the conditions of any 
license granted to him by the police shall 
be liable on conviction to a fine not exceed- 
ing Rs. 200. The words “to him” do not 
occur after the word “granted” in S. 32, 
of the Police Act. It was however main- 


tained that the grant of a license implies 
a ‘grantee” or a “licensee” and that it is 
such grantee or licensee alone who can be 
punished if any processionist violates the 
conditions of any license granted by the 
police. Reference was made in this con- 
nexion to Division Bench ruling of this 
Court reported in 10 Lah 852 1 where it 
was held that it is only the licensee to 
whom a license for the formation of a pro- 
cession is given under S. 30, Police Act, 
who is bound by the license and liable to 
be prosecuted if any member of the proces- 
sion is guilby of a breach of the conditions 
of such license, and nob the persons who 
signed the license as sureties, there being 
no legal sanction for requiring an applicant 
to produce sureties. The question involved 
in the present case was not expressly dealt 
with in the Division Bench ruling alluded 
to above. Moreover condition (2) of the 
present license did not appear in the license 
that was considered in the reported case. 

On behalf of the Crown it was contended 
that under the provisions of S. 32, every 
processionist who violates the conditions of 
the license is liable to a fine not exceeding 
Rs. 200 and that the liability is not con- 
fined only to the licensee. It was urged 
that the word “granted” in S. 32 is not 
followed by the words “to him” and there- 
fore once a license has been granted every 
person who forms part of the procession 
taken out in pursuance of the license be- 
comes liable if the conditions of the license 
are violated. Reliance was also placed by 
the learned counsel for the Crown on con- 
dition (2) of the license issued in the pre- 
sent case. 

The question involved in the present 
case is one of importance, and it is desir- 
able that it should be authoritatively 
decided by a Division Bench. Subject to 


1. Emperor v. Hot Ram, (1929) 16 A I R Lah 
404=114 I O 716=10 Lah 862=30 Or L J 
371=30 P L R 261. 


the orders of the Hon’ble the Chief Justice, 
I refer this case to a Division Bench. 

Order. — This application in revision was 
referred to a Bench by a Judge sitting 
alone, as he was under the impression that 
there was a Division Bench decision dealing 
with the matter. The facts are that a license 
was given under S. 30, Police Act, to take out 
a procession. The procession was led by the 
man who has been convicted. Orders were 
given by the Additional District Magistrate 
to the procession to move faster while 
passing a mosque. This order met with 
deliberate disobedience by the petitioner 
with the result that a riot took place. The 
accused was charged under S. 32, Police 
Act. When the charge was read out to 
him, not a word was said about the license. 
The accused was merely charged with 
refusing to obey an order by the competent 
authority. Mr. Sham Lai in this Court 
argues however that he was charged with 
disobeying the conditions of the license. 
The first point taken is that as the accused 
was not himself the licensee, he could nob 
be convicted on this charge. Against this 
argument is the fact that the accused was 
not charged with disobeying the conditions 
of the license. He was charged under 
S. 32, Police Act, and perfectly properly 
convicted under that section. But even 
supposing that he was charged with dis- 
obeying the conditions of the license, there 
is nothing in counsel’s point. The Division 
Bench case alluded to, reported in 10 Lah 
852, 1 has nothing to do with this point. In 
that case it was decided that sureties, under 
the circumstances of that case, could not 
be responsible for non-compliance with the 
conditions of the license by the licensee. 
That case clearly has no bearing on the 
point we are now considering. This license 
itself applied to the processionists gener- 
ally. Under the law every person in the 
procession would be behaving illegally in 
taking part in the procession if there had 
not been a license. Therefore, every pro- 
cessionist was governed by the terms of the 
license and if there was disobedience to a 
lawful order the ordinary law would apply. 
Under no circumstances is the point raised 
by counsel good. The application in revi- 
sion is dismissed. 

r.M./r.K. Application dismissed. 
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licence for carrying on such trade, or 
occupation in that part until he has 
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Jai Lal J. 

Naru Ram — Convict — Petitioner. 

v. 

Executive Officer, Cantonment Board , 
Multan Cantonment — Respondent. 

Criminal Revn. Petn. No# 765 of 1937, 
Decided on 6th September 1937, from 
order of Dist. Magistrate, Multan, D /. 
10th April 1937. 

Cantonment* Act (1924), Ss. 210(g)and213 
— Person served with notice prohibiting him 
from selling fruit — Person allowed to continue 
•business on representation — Person applying 
for license without paying prescribed fee — No 
license issued — Person summarily tried and 
convicted under Ss. 210 (g) and 213 — Con- 
viction held could not be interfered in revision 
— Case held should not have been tried 
summarily. 

A person was served with a notice by the Can- 
tonment Authority prohibiting him from selling 
fruit in his shop. The person represented to the 
authority that he had been carrying on business 
for a long time whereupon he was allowed to 
continue business. He then applied to the autho- 
rity for a license but did not pay the prescribed fee 
and no license was issued. He was tried summarily 
under Ss. 210 (g) and 213 and was convicted : 

Held that the conviction could not bo interfered 
with in revision as under the circumstances the 
person could not take advantage of S. 210 ( 3 ) 
owing to his own conduct in applying for license 
and not taking it out subsequently. [P 427 0 2] 

Held further that the case should not have 
been tried summarily as the question of compen- 
sation might have arisen under certain circums- 
tances. [p 427 o 2 ] 

Kahan Chand for M. L. Sachdeva — 

for Petitioner. 

Mohammad Monir, Assistant Advocate- 
General and Chuni Lai Yohra — 

for Respondent. 

Order. This is a petition for revision 
by Naru Ram against his conviction by a 
Magistrate of the 1st Class with enhanced 
powers under S. 30, Criminal P. C., under 
Ss. 213 and 210 (1) (g), Cantonment Act. 
The petitioner has been sentenced to a fine 
of Rs. 5 on conviction. The offence charged 
against him is that he has been selling fruit 
within the limits of Cantonment of Multan 
without a license. 

The objection of the petitioner is that 
lie has been carrying on business in the 
shop in question for 50 or 60 years and 
therefore does not need a license. In this 

ho 18 obviously wrong because 

. 210 (3) provides that no person who 
was, at the commencement of the Canton- 
ment Act of 1924, carrying on his trade, 
calling or occupation in any part of a 
•Cantonment, shall be bound to apply for a 


received from the Cantonment authority 
not less than three months’ notice in 
writing of his obligation to do so, and if 
the Cantonment Authority refuses to 
grant him a license, it shall pay compensa- 
tion for any loss incurred by reason of 
such refusal. It appears that when the 
Cantonment Authority first served a notice 
upon him prohibiting him from selling 
fruit in the shop in question, the petitioner 
represented to the Authority that he had 
been carrying on business for 50 or 60 years 
whereupon he was allowed to continue his 
business. Whether the Cantonment Autho- 
rity required him then to take out a license 
or not, is not clear but it does appear that 
in May 1936 the petitioner applied to the 
Cantonment Authority for a license. I am 
informed by the learned Assistant Advo- 
cate-General that the Cantonment Autho- 
rity was and is prepared to grant the 
license but the petitioner has not paid the 
prescribed fee for the license and therefore 
no license has been issued to him. Under 
the circumstances, it is doubtful whether 
sub-s. (3) of S. 210, Cantonment Act, can 
be taken advantage of by the petitioner 
owing to his own conduct in applying for a 
license and not taking it out subsequently. 
It is not denied by the learned counsel for 
the Crown that if, under the circumstances 
the Cantonment Authority refuses to grant 
a license to the petitioner, it shall be 
bound to pay compensation to him. 

I am not therefore prepared to interfere 
on revision with the conviction of the 
petitioner or with the sentence. The whole 
trouble has been invited by the petitioner 
first by applying for a license and then not 
taking it out on payment of the prescribed 
fee. At the same time I wish to remark 
that this is not a case which should have 
been tried summarily by the Magistrate.* 
As I have already stated above, the ques.j 
tion of compensation might have arisen 
under certain contingencies and but for the 
fact that the facts of this case are stated 
in the written statement of the accused 
and have been supplemented before me by 
the information supplied by the learned 
Assistant Advocate-General, it would have 
been difficult to ascertain them on the 
present record. With these remarks I 
dismiss the petition. 

S.C./r.k. Petition dismissed. 
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Blacker J. 

Emperor 

v. 

Kliuda Balchsh — Accused — Respondent. 

Criminal Revision No. 1537 of 1937, 
Decided on 4th January 1938, reported 
by District Magistrate, Montgomery, D/- 
29th October 1937. 

Criminal P. C. (1898), S. 110 — Previous con- 
viction is not necessary for order of security 
being passed — Magistrate must consider and 
weigh evidence produced by prosecution. 

A previous conviction is not necessary for an 
order of security being passed in proceedings under 
S. 110 and it is incumbent on the Magistrate, 
before whom the proceedings are started, to con- 
sider and weigh the evidence produced by the 
prosecution to prove that the person against whom 
proceedings are started is an habitual thief, before 
he proceeds to pass any order. [P 428 C 2] 

M. A. Majid for Advocate-General — 

for the Crown. 

Faqir Ullah — for Bespondent. 

Facts. — The police instituted proceed- 
ings under S. 110, Criminal P. C. against 
Khuda Bakhsh and he was served with a 
notice to show cause why he should not be 
bound down under Ss. 110/118, Criminal 
P. C. for being a habitual thief, a robber, 
and a receiver of stolen property, as well 
as for being a dangerous character. After 
recording the evidence of 19 witnesses out 
of 35 entered in the challan, the Sub-Divi- 
sional Magistrate discharged the respon- 
dent. In doing so the only ground which 
he put forward in his order is that there 
was not a single conviction on record 
against the respondent. 

Order of Reference. 

The Sub-Divisional Magistrate has stat- 
ed that before any question of habit can 
arise, it must be clearly proved that the 
person proceeded against has at least on 
one occasion been convicted for some 
offence. This proposition seems to be un- 
warranted. It is no where laid down that 
before a person can be shown to be a habi- 
tual thief, it should be proved that he had 
any previous conviction. In fact, S. 117 (4), 
lays down that the fact that a person is a 
habitual offender may be proved by evi- 
dence of general repute or otherwise. The 
latest ruling on this point seems to be 
AIR 1936 Oudh 238. 1 It has been 
clearly laid down in this Division Bench 

1. Emperor v. Bacbu, (1986) 23 A IE Oudh 288 
=1986 Or 0 886 = 160 I 0 1039 = 87 Or L J 
890 = 1986 O W N 247 = 12 Luck 86. 


ruling that it is not necessary to prove any 
previous conviction. There are, no doubt, 
rulings to the effect that where there is no 
previous conviction, the Magistrate must 
weigh the other evidence with extreme 
caution. It may be that in this case after 
recording the full evidence the Magistrate 
might have been justified in arriving at a 
conclusion that there was insufficient evi- 
dence to warrant an order of security being 
passed; but the Magistrate has not said so 
in his judgment. In fact he has not con- 
sidered or applied his mind to the other 
evidence. He did not proceed to record 
the remaining evidence that the prosecu- 
tion wanted to produce and his only ground 
for discharge is the one mentioned above. 
A perusal of his order will make this clear. 
Since this proposition, if accepted, is bound 1 
to have a far-reaching effect, it is neces- 
sary that the High Court should authori- 
tatively rule, as has been done in the past, 
that a previous conviction is not necessary 
for an order of security being passed. The 
records are forwarded for issuing a direc- 
tion to the Magistrate to proceed with the 
evidence of the remaining witnesses and 
arrive at a decision on this case on its 
merits. The original file of the case is also 
submitted. 

Order. — The learned Magistrate in 
this case is clearly incorrect in his supposi- 
tion that a previous conviction is necessaryi 
for proceedings under S. 110, Criminal 
P. C. There is no such provision in the law 
itself which on the other hand lays down 
in S. 117 (4) that the fact that the man is 
an habitual offender can be proved by evi- 
dence of general repute or otherwise. In 
the judgment referred to by the learned 
District Magistrate (AIR 1936 Oudh 238 1 ) • 
the following words occur which are worth 
quotation in full : 


Where in a proceeding under S. 110, Criminal 
P. C., there was evidence showing that the ac- 
cused had been suspected of complicity in certain 
thefts and had been mentioned in eaoh case in the 
reports made in the police station at the time of 
each theft and there was further unrebutted evi- 
dence of the residents of the village that he had 
the general repute of being a burglar and a thief 
an order under S. 110, Criminal P. C., requiring 
him to execute a bond with sureties to be of good 
behaviour was a proper order. 


The learned Magistrate, therefore, has 
erred in law in refusing to consider and 
weigh the evidence produced by the pro- 
secution to prove that the respondent in 
this case was an habitual thief. I see from 
the calendar put up that the evidence is not 
only evidence of various occasions in which 


I 
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•he has been suspected of theft but also 
evidence of his general reputation as a 
thief and also evidence of association with 
bad characters. I accordingly accept the 
reference and setting aside the order of 
discharge send the case back for further 
enquiry according to law. 

R.M./r.IC. Order set aside. 
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Coldstream J. 

Jalian Khan — Accused — Appellant. 

v. 

Emperor. 

Criminal Appeal No. 708 of 1937, Deci- 
ded on 7th October 1937, from order of 
Dist. Judge, Attock at Campbellpur, D/- 
3rd March 1937. 

(a) Criminal P. C. (1898), Ss. 476, 476-A 

Q a-A* ji Ca V on ^ or m ®king complaint under 
o. 476 dismissed in default — Applicant taking 

no steps to get order of dismissal set aside — It 
is not open to superior Court to entertain 
another application by same applicant and to 
make complaint — “ Rejection ” in S. 476-A 
includes rejectftn on ground of failure to pro- 
secute application. 

Whore an application asking a Court to make 
a complaint under 8. 476 is dismissed in default 

♦ t “® Cour ‘ and a PPhcant takes no steps 
to get the order of dismissal set aside, which he 
couW have done either by asking the Court to 
set asido its ex parte order and restore his appli- 

f b f V % pp f al . to . the su P erior Court under 

Cmvrf G f f th< l C ( ode ’ lt 1S nofc °P en t0 tho superior 

madn to° T aDOfcher Similar a PPHcation 

“ m d ®, \° $ the sam ° applicant and make a 

complaint. The term “rejection’' in S. 476-A in- 
cludes rejection on the ground that tho applicant 

u_ d “°A *? P f ar \° P^ecute the application as 

is Zt\r° J? Ve d ° Ue : S ° lon S as the Procedure 
with%hn ’ thG su P erl °r Court is not concerned 
with the reasons for which the application was 

Snn 1 Ul 8 ,- 476 ' A * The °ourt can take 
action only if the lower Court had neither made a 

Sgi: 15 "' nor «- 

witoMr C i“® ,° r ,trict continuation or 
procaedinLT u ^ t,me after ‘^mination of 

mitted - Per i“ ry b *’ bee " <=•”- 

prompted be 

a comMafnt on pr -° perly hesitafco *°niake 

long“ P te ‘‘tS tSSSST^ Presented 
alleged to have Len commit^ W u lch pe 5 J !J ry is 
^hich is obviously no??rnm«; Yl e Gnded and 
motive than personal grudge thlp Z any ofch f r 
the statute to warrant thfl ther ® l* 8 nothln S in 
action under S. 476 is only to P b^ P trken 0 h P f fchafc l an 

sssaiaSg 
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view that only applications prompted by high 
motives are to be entertained. [P 430 C 1] 

Mukand Lai Puri — for Appellant. 

L. M. Dutta for Complainant. 

Judgment.— On 5th July 1934 a muta- 
tion was sanctioned in the land revenue 
records of Nakka Kahut, a village in Attock 
District, recording a partition of land bet- 
ween Nawab Khan and his brother Fateh 
Khan. The Naib Tehsildar s order stated 
that the parties had been identified by tho 
lam bard ar Jahan Khan. On lGth Decem- 
ber 1935, Muhammed Yar, son of Fateh 
Khan, filed a suit against Nawab Khan and 
Fateh Khan for a declaration that the pri- 
vate partition between Nawab Khan and 
Fateh Khan was not binding on him. The 
parties had agreed that they would be 
bound by an oath taken by Jahan Khan, 
the lambardar. Jahan Khan on 19th 
February 1936 stated in Court on oath 
that he had not appeared in any mutation 
proceedings between the parties before the 
Naib Tehasildar and Patwari. On this 
statement the suit was at once decreed, the 
bub- Judge recording at the same time that 

Nawab Khan confessed judgment after the 
oath was taken. 

N Q G l r \ y r fch ^e months after the decree, 
on 8th May 1936, Nawab Khan put in an 
application in the Subordinate Judges 
Court asking the Court to make a com. 
plaint of perjury against Jahan Khan in 
exercise of its powers under S. 476 Cri 

Th !o ?PP licatioQ was dismissed 
in default on 18th August 1936. Nawab 

Khan took no steps to have this order of 

dismissal reversed as he could have done 

either by asking the Court to set aside its 

ex parte order and restore his application, 

R a 7 r aP ? e fi 3uperi ° 1 ' Court under 

S. 476 of the Code. Instead of doing so 

Nawab Khan on 1st October 1936 put in 

an application before the District Judge 

This application, it is to be noticed, was 

the r 1 ?" 1 " 0 : f ° r an appeal against 
the Subordinate Judges order. Notwith 

standing the fact that the lower Court’s 

order of dismissal was still in force the 

Distnct Judge accepted the application and 

made a complaint Against this order of 

distinct Judge, Jahan Khan has submit 

ted the present appeal. As notice was 

issued by the Court to Nawab Khan 

I have allowed the latter’s counsel to 

Th d e r Crown 0 d G ° Urt f ° PP0Sing the ap P eal - 

1 he Crown does not oppose it. 

sel thatThen d f • T the a PP e »«“‘’s coun. 
sel that the District Judge's order must be 
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set aside firstly because the application to 
him was belated, being made nearly eight 
months after the termination of the pro- 
ceedings to which it related, secondly 
because it was not made in good faith but 
to vent spite, thirdly because the District 
Judge acted without jurisdiction under 
S. 476- A as the lower Court had rejected 
an application for the making of the com- 
plaint, and fourthly because the prosecu- 
tion could not possibly in this case be 
successful. The District Judge’s order was 
not an appellate order and it is not dis- 
puted that an appeal lies against it. 

While, no doubt, a Court may properly 
hesitate to make a complaint on an 
application which is presented long after 
proceedings have ended and which is obvi- 
ously not prompted by any other motive 
than personal grudge, as is presumably the 
case here, I can see nothing in the statute 
(and I say it with great respect to the 
learned Judges who have expressed a dif- 
ferent view) warranting the proposition 
that action under S. 476 is only to be taken 
before the close of the proceedings in which 
the perjury is alleged to have been com- 
mitted, or in strict continuation of them, 
or within any particular time after their 
termination. Nor is there justification for 
the view that only applications prompted 
by high motives are to be entertained. In 
the present case there is no necessity how- 
ever to discuss this aspect of the case, or 
the argument that the complaint should 
not have been made in a case which was 
most likely to fail, for in my opinion the 
order of the District Judge was without 
jurisdiction. Under the provisions of 
S. 476- A, he could take action only if the 
lower Court had neither made a complaint 
itself nor rejected an application for the 
making of one. The learned District Judge 
has entertained this application on the 
ground that the dismissal of Nawab Khan’s 
application on 18th August 1936 in de- 
fault was not a rejection of the application. 

In my opinion, he was wrong to entertain 
it. He was not concerned with the rea- 
sons for which the application was dis- 
missed (so long as the procedure was 
regular) and had it been the intention of 
the legislation that ‘rejection’ in S. 47 6- A 
should not include rejection on the ground 
that the complainant did not appear to 
prosecute the application as he ought to 
have done, it would presumably have made 

this clear. 
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I accept the appeal, set aside the order 
appealed against and dismiss the applica- 
tion by Nawab. 

R.M./r.k. Appeal allowed. 
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Dalip Singh and Bhide JJ. 

Peoples Bank of Northern India , Ltd . 

— Plaintiff — Appellant, 
v. 

Malik Bam Kishan and others — 

Defendants — Respondents. 

Second Appeal No. 442 of 1936, Decided 
on 16th December 1937, from preliminary 
decree of Senior Sub-Judge, Multan, D/- 
31st July 1936. 

Mortgage — Suit on — Prior mortgagee assign- 
ing his rights under mortgage decree — Assign* 
ment is invalid unless registered — Want of 
registration has not effect of extinguishing 
rights of prior mortgagee so as to entitle 
subsequent mortgagee to claim decree free of 
mortgagee rights of prior mortgagee. 

An assignment of a mortgage decree requires 
registration and such an assignment is invalid 
unless registered but the want oP registration will 
not have the effect of extinguishing the original 
rights of the assignor mortgagee and a subsequent 
mortgagee bringing a suit on his mortgage, and 
whose mortgage is admittedly subject to the mort- 
gagee rights of the prior mortgagee, cannot claim 
a decree free of the mortgagee rights of the prior 
mortgagee. His rights cannot be held to have 
disappeared merely because the assignments by him 
have been found to be invalid for want of regis- 
tration. [P 431 0 1, 2] 

D. C. Ralli and Bhagwat Dayal — 

for Appellant. 

Achhru Bam and Inder Dev Dua — 
for Respondent ( Defendant No. 2). 

Bhide J. — This appeal arises out of a 
suit for recovery of Rs. 13,368-1-3 by the 
Peoples Bank of Northern India (now in 
liquidation) on the footing of a mortgage. 
In Para. 6 of the plaint it was stated that 
a house included in the mortgage had been 
the subject of a previous mortgage in favour 
of one Lekh Raj but that the mortgagee 
rights of Lekh Raj had become extinguished 
inasmuch as the plaintiff had not been 
impleaded in the previous arbitration pro- 
ceedings by Lekh Raj against the mortgagor 
Ram Kishan. It transpired that Lekh Raj 
had obtained a decree against Ram Kishan 
on the basis of an award and after his death 
the decree had been transferred by his 
widow Mt. Khillo Bai to Gurdial. Mb. Khillo 
Bai and Gurdial were accordingly impleaded 
as defendants and put in their pleas. The 
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plaintiff Bank disputed the assignment of 
the decree in favour of Gurdial and also 
pleaded that the assignment, if any, was 
invalid for want of registration. The trial 
Court has found the issues in favour of 
Gurdial and granted a decree to the plaintiff 
subject to his rights. From this decision 
the plaintiff Bank has appealed. 

Various points had been taken by the 
plaintiff Bank against Gurdial, but the 
learned counsel for the appellant has con. 
fined himself to one of them only, namely 
that the assignment of decree by Mt. Khillo 
Bai in favour of Gurdial was invalid for 
want of registration. In support of the 
contention that the assignment was invalid, 
he relied on Cl (e) of S. 17 (l), Registration 
Act, which was introduced in that Act by 
an amendment of the year 1929. He also 
referred to the Commentary at page 71 of 
Malta’s Registration Act (Edn. 2) in which 
it is pointed out that there was a conflict 
of decisions among the High Courts in India 
and that the amendment gave effect to the 
view of the Bombay High Court, that the 
assignment of a mortgage decree required 
registration. The learned counsel for the 
respondents contended on the other hand 
that Cl. (e) of S. 17 (l) was not applicable 
because the decree in this case did not 
create any new rights and the rights, such 
as they were, were created by the mortgage. 
This contention was not supported by any 
authority in point and does not seem to 
have force. Although the mortgage may 
have created the original rights, the decree 
did certainly declare the rights of the 
mortgagee after deciding the point in dis. 
pute and stated the amount which was due 
to the mortgagee and the manner in which 
it could be realised by him. The conten- 
tion of the appellant that the assign, 
ment was invalid for want of registration, 
must therefore prevail. However, the only 
effect of this contention is that the original 

rights of Mt. Khillo Bai must be held to 
remain intact. 


The learned counsel for the appellt 
contended that the rights of Mt. Khillo E 
widow of Lekh Raj, had come to an e 
because Gurdial had applied to the exec 
mg Court under O. 21, R. 16, for executi 
of the decree on the basis of the assif 

S 0 Mt a £tn e £ a< ? been substituted in ph 

of Mt. Khillo Bai as the decree-holder. 1 
are however not concerned in this ci 
with the effect of this substitution on t 

® X .® c ^ 10 , n .°. f f ecree * That questi 
will be decided m due course by the ei 


cuting Court when it is raised. The only' 
point which arises hore for decision in this- 
case is whether the plaintiff is entitled 
to get a decree free of the mortgagee 
rights of Lekh Raj. The mortgage in 
favour of the plaintiff was admittedly sub.' 
ject to the previous mortgagee rights of 
Lekh Raj and these rights cannot ho held 
to have disappeared merely because the 1 
deed of assignment in favour of Gurdial 
has been found to be invalid. The appeal 
must therefore be accepted and the decree 
of the trial Court modified by declaring 
that the plaintiff can realize the amount 
due to him by sale of the mortgaged pro- 
perty, that is, the equity of redemption of 
the house referred to in para. 6 of the 
plaint subject to the previous mortgage 
rights of Lekh Raj, or his successor. in. 
interest. As the appellant has failed on 
the other grounds raised by him, I would 
leave the parties to bear their costs. 

Dalip Singh J . — I agree. 

R.M./r.k. Appeal allowed. 
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Abdul Rashid J. 

Nawab Din and others — Defendants 

— Appellants. 



Maula Bakhsh and others — Plaintiffs 

Respondents. 

Second Appeal No. 523 of 1937, Decided 
on 18th October 1937, from order of Diet. 
Judge, Gurdaspur, D /. 17th February 
1937. J 

(a) Custom (Punjab) — Alienation — Ancestral 
property Husband can alienate ancestral land 
in favour of wife in lieu of reasonable dower 
debt. 


Under Mahomedan law dower is to be regarded 
as a debt due from the husband to the wife. This 
debt is payable on demand. Such debt being a 
just antecedent debt arising out of the contract of 
marriage the husband is fully entitled to alienate 
ancestral land in favour of his wife in lieu of this 
debt provided it is not unreasonably high : 60 P R 
1900 and 40 Cal 288 (F B), Bel. on ; 7 P W B 
1910, Disting. [p 432 c 2 -j 

(b) Mahomedan law — Dower— Reasonable 
amount— Question is one of custom— Custom 
must be pleaded and proved- Point of custom 
cannot be raised in appeal for first time. 


The question as to what is regarded as a reason- 
able amount of dower is a question of custom and 
it is incumbent on the party to raise this point in 
its pleadings and to lead evidence thereon, 
where a person wants to show that a custom does 
not permit the alienation of a good deal of ances- 
tral property in lieu of dower, it is open to him 
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to get an issue framed on this point and to lead 
evidence to prove the custom. If he fails to do so, 
such point cannot be raised in appeal for the first 
time : A I II 1917 P C 181, Rel. on. 

[P 433 C 1] 

(c) Custom— Proof of — Party must prove 
custom and that it governs him. 

If a party relies on custom it must prove firstly 
that it is governed by custom and secondly what 
that custom is. [p 433 c 1] 

Mehr Chand Mahajan — for Appellants. 

Mohammad Amin Malik — 

for Respondents. 

Judgment. — The following pedigree- 
table will be helpful in understanding the 
facts of this case : 

UMAR BAKSII 


Allah Din Mohammada Fazal 


Maula Bux I 

(Plff. 1.) Dina Hassu Lai Nabi Bakhsh 

I (Deft. 3.) (Plff. 2.) 

Nawab Din (Deft. 1.) 

M = 

Mt. Nawab Bibi (Deft. 2.) 

On 22nd June 1924, Nawab Din, defen- 
dant 1, got married to Mt. Nawab Bibi, 
defendant 2. A kabinnama (Ex. D-l) was 
executed at the time of the marriage stating 
that the dower of Mt. Nawab Bibi had 
been fixed at the sum of Rs. 4000. It was 
further stated that in lieu of dower, Nawab 
Din had given land measuring 119 kanals 
to his wife and that he would get this land 
mutated in her name whenever she makes 
n request to that effect. On 10th May 
1934, a mutation was effected in favour of 
Mt. Nawab Bibi in respect of 119 kanals 
10 marlas of land. On 10th May 1935, 
the plaintiffs instituted the suit out of 
which the present appeal has arisen, for a 
declaration to the effect that the sale by 
Nawab Din in favour of his wife, Mt. 
Nawab Bibi, dated 10th May 1934, was 
without consideration and necessity and 
shall not affect their reversionary rights 
after the death of the alienor. Only two 
issues were framed by the trial Court : 

(1) Was the dower of defendant 2 fixed at 
Rs. 4000 and did defendant 1 transfer the land to 
her in lieu thereof ? 

(2) Relief. 

The trial Court held that the sum of 
Rs. 4000 was in fact fixed as the dower of 
Mt. Nawab Bibi at the time of the marriage 
and that the plaintiffs’ version that dower 
was fixed at the sum of Rs. 32 did not 
represent the facts correctly. The dower 
was fixed at the sum of Rs. 4000 as the 
parents of Mt. Nawab Bibi were not 


prepared to give their daughter in marriage 
to Nawab Din unless their demand for a 
high dower was acceded to because Nawab 
Din’s grandfather had been suffering from 
leprosy. On these findings the plaintiffs' 
suit was dismissed. Against this decision 
the plaintiffs preferred an appeal in the 
Court of the learned District Judge, Gur- 
daspur. The learned District Judge affirmed 
the findings of the trial Court and held that 
the dower of Rs. 4000 was agreed to at the 
time of the marriage. The learned Judge 
was however of opinion that as the land 
was ancestral qua the plaintiffs and as 
the amount of dower was unreasonably 
high, Nawab Din was not entitled to alie- 
nate this land in favour of his wife on 
account of dower. The appeal of the plain- 
tiffs was accepted and they were given the 
declaratory decree prayed for. Against this 
decision Mt. Nawab Bibi and Nawab Din 
have preferred a second appeal to this 
Court. 

The marriage between Mt. Nawab Bibi 
and Nawab Din took place on 22nd June 
1924. Under Mahomedan law dower is to 
be regarded as a debt due from the husband 
to the wife. This debt is payable on 
demand. It must therefore be held that on 
10th May 1934 a sum of Rs. 4000 was due 
from Nawab Din to Mt. Nawab Bibi. This 
debt was a just antecedent debt, arising 
out of the contract of marriage that took 
place in 1924. Nawab Din was therefore 
fully entitled to alienate the land in favour 
of his wife in lieu of the debt due from 
him. It was held by a Full Bench of the* 
Punjab Chief Court in 65 P R 1900 1 that 
just debts are debts which are actually due 
and are not immoral, illegal or opposed to 
public policy and have not been contracted 
as acts of reckless extravagance or of 
wanton waste or with the intention of 
destroying the interests of reversioners. 
This view was approved by their Lordships 
of the Privy Council in 26 P R 1913 2 . 

The learned District Judge has relied on 
a Single Bench ruling of the Punjab Chief 
Court reported in 71 P W R 1910. 3 The 
facts of that case were however very 
different from the facts of the present case. 

In that case an Arain had alienated the 

1. Debi Difcta v. Saudagar Singh, (1900) 65 P R 

1900=322 P L R 1900 (P B). 

2. Ivirpal Singh v. Balwant Singh, (1913) 40 Cal 

288=17 I C 666=26 P R 1913=17 C W N 

302=17 C L J 137 (P C). 

3. Murad v. Ghulam Fatima, (1910) 71 P W R 

1910=6 I C 931. 
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•entire ancestral property possessed by him 
in favour of his wife in lieu of a dower of 
Rs. 300. It was held that the amount of 
dower, in the circumstances of that case, 
was unreasonably high and that in any 
case the transaction fixing the dower at a 
very high amount was of a suspicious 
character. There was no finding in tho 
reported case that the dower had been 
genuinely fixed at the sum of R 3 . 300. In 
the present case, the District Judge has 
observed in his judgment that Nawab Din, 
defendant 1, is admittedly a man of pro. 
perty and that he must arrange to satisfy 
the dower with other property against 
which the reversioners will not be liable 
to object. There is no finding in the presgut 
case that in view of the property possessed 
by Nawab Din the amount of dower is 
unreasonably high. 

It was contended by the learned counsel 

for the respondents that Nawab Din, 

defendant 1, had acted in a reckless manner 

in June 1924 in fixing the dower at the 

sum of Rs. 4000. No such plea was ever 

taken in the trial Court, the case of the 

respondents throughout being that the 

sum of Rs. 32 was actually fixed as the 

amount of dower. Moreover, the question 

as to what is regarded as a reasonable 

amount of dower amongst the Jats of Gur. 

daspur District is a question of custom and 

it was incumbent on the plaintiffs to raise 

this point in their pleadings and to lead 

evidence thereon. No exception was taken 

to the amount of dower in the trial Court 

on the ground that it was unreasonably 

high. The learned District Judge has 

therefore made out an entirely new case 

for the plaintiffs. If a party relies on 

custom, it must prove firstly that it is 

governed by custom and secondly what 

;that custom is. If the plaintiffs wanted to 

show that custom does not permit the 

alienation of a good deal of ancestral pro. 

perty in lieu of dower, it was open to them 

to get an issue framed on this point and 

to lead evidence to prove the custom : vide 
45 Cal 450/* 

The learned counsel for the respondents 
also contended that the alienation in 
favour of Mt. Nawab Bibi really took 
place at tho time of the nikah in June 
1924 and that therefore the ' alienation 
was not in lieu of an antecedent just debt. 
This argument cannot be entertained in 

4 ‘ ?' f s T ei “ K han v - Bibi Sona Dero, 

(1917) 4 A I R P 0 181=43 I 0 306=45 I A 

10=45 Cal 450=12 SLR 104 (P C), 

1938 L/55 & 5G 


view of paras. 1 and 6 of the plaint where 
it is definitely stated that the sale in favour 
of the wife took place on 10th May 1934, 
and that this sale should be set aside as 
being fictitious and without consideration 
and nocessitv. If no sale took place on 
10th May 1934, as contended by the 
learned counsel for the respondents, then 
the present suit would be liable to dis- 
missal as no cause of action had arisen to 
the plaintiffs in May 1934. 

For the reasons given above, I accept 
this appeal, set aside tho judgment and 
the decree of the learned District Judge 
dated 17th February 1937, and restore 
that of the trial Court dismissing the plain, 
tiffs’ suit. In view of all the circum- 
stances of the case, I order that the parties 
shall hear their own costs throughout. 

B.D./r.ic. Appeal allowed. 
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Bhide J. 

Firm Jinda Bam Guranditta Mai — 

Decree. holder — Appellant. 

v. 

Bur Singh — Judgment-debtor — 

Respondent. 

Second Appeal No. 6 of 1938, Decided 
on 7th March 1938, from decision of Dist. 
Judge, Lyallpur, D/. 17th November 1937. 

Punjab Debtors Protection Act (2 of 1936), 
S. 4— Decree amount made charge on property 
by decree S. 4 does not apply to execution of 
decree. 

If property is already subjected to a mortgage 
or charge by the decree itself the Legislature 
perhaps did not intend to interfere with the 
operations of the decrees and allow the Collector 
to exclude any portion of the property for the 
maintenance of the judgment-debtor. S. 4 is not 
applicable to the execution of such decrees. 

[P 434 C 1] 

Achhru Ram — for Appellant . 

Amar Nath Chopra for Despondent. 

Judgment. —The sole point for decision 
in this case is whether the proceedings for 
temporary alienation of the land of the 
judgment-debtor in execution proceedings 
ought to be transferred to the Collector 

Pu ^ ab Debfcor ’ s Protection Act 
U o£ lydbj. The decree was one for pay- 
ment of Rs. 1850 by certain instalments 
and directed that this amount would be a 
charge on certain property of the judgment, 
debtor, and that he would not be compe- 
tent to alienate it by mortgage, sale, etc. 
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As a result of this provision in the decree, 
no attachment of the said property in 
execution was necessary and this point is 
Dot disputed. S. 4 of the Punjab Debtor’s 
Protection Act runs as follows : 

Notwithstanding anything contained in any 
other enactment for the time being in force when- 
ever a Civil Court orders that land be attached 
and alienated temporarily in the execution of a 
decree for the payment of money the proceedings 
of buch attachment and alienation shall be trans- 
ferred to the Collector. 

According to the plain wording of the 
section, it would apply only to those cases 
in which the land has to be attached and 
then temporarily alienated ; in the present 
instance no attachment being necessary, it 
is contended on behalf of the appellant 
that S. 4 will not apply. The learned 
counsel for the respondent on the other 
hand urges that the intention of the Legis- 
lature was that the provisions should 
apply to the execution proceedings in case 
of money decrees and the use of the word 
“ attached ” does not necessarily show that 
the section will not apply, when attach- 
ment is not necessary. The presumption 
however is that every word used by the 
Legislature has a significance and it is 
possible that the wording in question was 
intended to exclude from the operation of 
the section mortgage decrees or decrees of 
the kind passed in the present instance 
whereby a charge is created on the land. 
If property is already subjected to a mort- 
gage or charge by the decree itself, the 
Legislature perhaps did not intend to inter- 
fere with the operations of the decrees 
and allow the Collector to exclude any 
portion of the property for the mainten- 
ance of the judgment-debtor. The Courts 
have to interpret the language of an 
enactment as it stands. If the intention 
of the Legislature was different, it of course 
is open to it to make it clear by a suitable 
amendment of the Act. In view of the 
language of S. 4, it seems to me that the 
section was not applicable to the execution 
of the decree in the present case. I accord- 
ingly set aside the order of the learned 
District Judge and direct the executing 
Court to proceed with the execution ac- 
cording to law. In view of the fact that 
the point of law is not covered by any 
authority I leave the partie3 to bear their 
costs throughout. 

K.S./R.K. Order set aside. 
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Addison and Din Mohammad JJ. 

Teja Singh and others — Defendants 

— Petitioners, 
v. 

Atma Singh , Plaintiff and another 

Defendant — Respondents. 

Civil Revn. No. 246 of 1937, Decided on 
8th November 1937, from decree of Sub- 
Judge, First Class, Amritsar, D'- 1st 
December 1936. 

Arbitration — Award — Revision — Powers of 
Court are confined by S. 115, Civil P. C. 

The powers, of a Court of revision are strictly 
confined within the limits prescribed by S. 115, 
Civil P. C., and, unless a judgment is vitiated by 
any of the defects specified therein, no interference 
with it can be made by the revising Court. This 
principle is all the more applicable in cases of 
revision from an order making an award a rule of 
Court. [P 435 C 1, 2) 

J. G. Sethi and M. L. Sethi — 

for Petitioners. 

Dev Raj Sawhney and R. P. Khosla — 

for Despondent (Plaintiff). 

Din Mohammad J. — The circum- 
stances in which this petition has been 
presented are as follows : A champertous 
agreement was entered into between the 
petitioners and the respondent under 
which the latter had to finance the peti- 
tioners in their attempt to regain the 
property alienated by a female relative 
of theirs and to share the property thus 
recovered half and half. It was provided 
in the agreement that if any differences 
arose between the parties, they were to be 
referred to the sole arbitration of one Atma 
Singh. Relations between the parties became 
strained after some time and the financier 
made an application to the Court of the Sub- 
ordinate Judge, Amritsar, under Para. 17, 
Sch. 2, Civil P. C. that the agreement 
be filed in Court. The petitioners strenu- 
ously resisted this application, but the 
Subordinate Judge made the order prayed* 
for. The petitioners preferred an appeal 
from the order of the Subordinate Judge 
which, however, was dismissed by a single 
Judge of this Court on 8th April 1935. 
Thereupon, an order of reference was made 
to the arbitrator appointed in accordance 
with the provisions of the agreement. 
The arbitrator made a thorough enquiry 
into the matter. The parties were allowed 
to make detailed statements of their case 
on which no less than Bix issues were 
framed. On 8th July 1936, the arbitrator 
made his award and filed it in Court. The 
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Subordinate Judge gave sufficient oppor- 
tunity to the parties to raise any objec- 
tions they liked and, after disposing of the 
objections raised by the petitioners on 1st 
December 1936, he ordered that the award 
be made a rule of the Court. This order 
is being attacked in revision. 

Several preliminary objections were taken 
to this petition; but, in our view, it can be 
disposed of on the short ground that it 
does not come within the ambit of S. 115, 
Civil P. C. Reference in this connexion 
may be made to the following remarks of 
their Lordships of the Privy Council in 
a judgment reported in 25 P R 1902: 1 


the defects specified therein, no interference 
with it can be made by the revising Court; 
Counsel for the petitioners has been unable 
to show that, besides the objections that 
be has taken for the first time in revision 
before us, any such defect exists in the 
order of the Court or the award of the 
arbitrator as would bring his case within 
the purview of S. 115, Civil P. C. We 
accordingly hold that this petition is not 
competent. In this view of the case, it is 
not necessary to dispose of the other preli- 
minary objections taken by the respondent. 
We accordingly dismiss this petition with 
costs. 


Their Lordships are inclined to agree with the 
view of Clark J. in 84 P R 1901,2 that in the case 
of an award revision would be more objectionable 
than an appeal. If an application in revision were 
admissible in a case like the present the finalitv of 
any award would be open to question. ••••'•• 
They (the arbitrators) may have erred in law, but 
arbitrators may be judges of law as well as judges 
of fact, and an error in law certainly does not 
vitiate an award. The award having been duly 
made, and not having been corrected or modified, 
and the application to set it aside having been 
refused, the Subordinate Judge had no option but 
to pronounce a decree in accordance with it. The 
Subordinate Judge does not appear to have exer- 
cised a jurisdiction not vested in him by law, or to 
have failed to exercise the jurisdiction so vested, 
or to have acted in the exercise of his jurisdiction 
lllegaHy or with material irregularity. He appears 

theCode* 01 ° W0d Strictly the coursc Prescribed by 

. Goiinsel for the petitioners has urged that, 
inasmuch as effect has been given to an 
unregistered award, which was further 
extortionate and unconscionable and hence 
unenforceable, partial partition has been 
allowed and the award affects some pro- 
perty outside the jurisdiction of the Sub- 
ordinate Judge who had taken cognizance 
ot the case, the award was bad in law and 
without jurisdiction and so is the judgment 
of the Subordinate Judge that makes it a 
rule of the Court. These objections how. 
ever were never raised either before the 
arbitrator or the Court below, and it can- 

,‘ hat either the arbitrator 
^ Subordinate Judge committed any 
Jft" a “y ^regularity in not attend. 

w objections which were never 
taken before them. The powers of a Court 

l/mitl a - r i! confined within the 

2. Jhangi Ram v. Mfc. Budho Bai (lgnn fid p r 
1901=112 P L R 1901 (F B) ’ ' 84 P R 


b.d./r.k. 


Petition dismissed. 
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Addison and Din Mohammad J.J. 

Mt. Atte (Atto) w/o Hako — 

Plaintiff — Appellant. 

v. 

Faiz Mohammad and others — 

Defendants — Respondents. 

Letters Patent Appeal No. 136 of 1937, 
Decided on 3rd January 1938, from decree 
of Bhide J., Lahore, D /. 18th June 1937. 

Punjab Tenancy Act (16 of 1887), S. 59 (c) 

-Word “occupied” Meaning— Mere mention 

ot name of co-aharer as co-owner in shamilat- 

deh does not denote occupation of such co- 
owner* 

The word “occupied” in the Punjab Tenancy 
Act implies some control over the land by what- 
ever name it may be expressed in law. It may not 
necessarily be actual possession and may include 
constructive possession. But a cosharer whose 
name is merely mentioned along with other co- 
sharers as a co-owner in the shamilat-deh may 
neither have physical control over the property 
nor be in constructive possession thereof. His 
contact with the land by virtue of such entry 
alone is too remote to be dignified by the name of 
possession even in the literal sense of the term. 

, £ p 43G C 1, 2] 

Mohammad Amin (Malik) — 

, for Appellant. 

uhulam Rasul Khan — 

for Respondents. 

Din Mohammad J. — The facts bearing 
upon the question of law involved in this 
case may shortly be stated. One Imam 
, ’ who was an occupancy tenant of the 

land in suit died on 3rd December 1934. 
Thereupon Faiz Mohammad and others 
took possession of the land and later, on 
7th June 1933, .mutation was sanctioned 
in their favour by the revenue authori- 
ties. Consequent upon this, one Mt. Atto 
claiming to be the landlord iustituted 
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the suit out of which the present appeal 
has arisen for possession of the said land. 
The principal question that arose for deci- 
sion by virtue of S. 59, Tenancy Act, was 
whether the common ancestor of the 
defendants and the deceased Imam Din 
ever occupied the land. The Subordinate 
Judge who tried the suit came to the con- 
clusion that, inasmuch as the common 
ancestor of the defendants and the deceased 
occupancy tenant happened to be recorded 
as one of the cosharers in shamilat-deh of 
which the land in suit formed a part, the 
plaintiff’s suit could not succeed. On 
appeal, the Senior Subordinate Judge, 
holding that it had not been proved that 
the common ancestor of the defendants and 
the deceased tenant had occupied the land 
within the meaning of S. 59, Tenancy Act, 
in spite of his having been entered as a co- 
sharer in the shamilat, decreed the suit 
with costs throughout. The defendants 
presented a further appeal to this Court 
which came for hearing before Bhide J. 
He agreed with the trial Court in its inter- 
pretation of the word “occupied” as used in 
S. 59,’ Tenancy Act and accepted the 
appeal. He however in view of the pecu- 
liar circumstances of the case left the par- 
ties to bear their own costs throughout. 
The sole question that falls to be deter- 
mined in this case is what is the true con- 
struction to be put on the word ‘occupied’ 
as used in the proviso to S. 59, Tenancy 
Act. 

On behalf of the appellant it is strenu- 
ously contended that the mere mention of 
a cosharer’s name in the revenue papers in 
relation to shamilat-deh does not connote 
such occupation on the part of that cosharer 
as is contemplated by the framers of the 
Tenancy Act and that, in order to satisfy 
the requirements of the proviso to S. 59, 
some definite contact with or apparent 
control over the land is necessary. The 
respondents on the other hand have urged 
that the word ‘occupied’ is wide enough to 
include such possession as existed in this 
case. There is no direct authority on the 
point at issue but after giving full consi- 
deration to the matter, we are disposed to 
ithink that whatever interpretation the 
word 'occupied' may have in different 
legislative enactments in the Tenancy Act, 
it implies some control over the land by 
whatever name it may be expressed in law. 
It may not necessarily be actual possession. 
■For instance, if a person cultivates the 
land through his tenants, in legal parlance 


a. i; ft, 

his possession would not be actual but 
constructive, but even if so, it cannot be 
denied that the said person is in occupation 
of the land. The person in question has 
dominion over the property and can oust 
trespassers, realise rents and even eject the 
tenants and himself assume physical con- 
trol over the said property. But where 
neither he has physical control over the 
property nor is he in a position to exercise 
any dominion over the property through 
his tenants or servants or in a position 
to assume physical control over it, he can- 
not be said to be in occupation of the land. 
A cosharer whose name is merely men- 
tioned along with other co-sharers as a 
co-owner in the shamilat-deh may neither 
have physical control over the property 
nor be in constructive possession thereof. 
His contact with the land by virtue of 
such entry alone is too remote to be digni- 
fied by the name of possession even in the 
literal sense of the term. In fact in the 
present case Ex. D-5 on which reliance 
was mainly placed by the trial Court 
clearly indicates that the land was in physi- 
cal possession of two different persons, 
namely Pir Bakhsh, son of Umar Khan 
and Sandal Khan, son of Bahar Khan, 
who though included among the owners of 
this land were holding the land in their 
own right and not under the other co- 
owners. They were the only persons who 
could be said to be in occupation of the 
land. We have no hesitation therefore in 
holding that neither on general principles 
nor on the particular facts of this case the 
common ancestor of the defendants and 
the deceased tenant ever occupied the land 
in suit within the meaning of S. 59, Ten- 
ancy Act. 

The learned Judge of this Court referred 
to certain rulings of the Punjab Chief Court, 
namely 20 P R 1871, 1 22 P R 1876, 2 
4 P R 1881 (Kev.) 3 and 26 P R 1895, 4 in 
support of his conclusion, but all that those 
rulings have laid down is that a person is 
held to be in occupation of the land even if 
he does not cultivate it himself but gets 
the land cultivated through others. This 
proposition however is of no use in the 
present case as here that circumstance 
does not exist. For the appella nt reliance 

1. Kanh Singh v. Wuzeera, (1871) 20 P R 1871. 

2. Shian Singh v. Khushia, (1876) 22 P R 1876. 

8. Mahla Khan v. Hakim Khan, (1881) 4 P R 
1881 (Rev.). 

4. Nihal Singh v. Hari Singh, (1895) 26 P R 
1895. 
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has been placed on 100 P R 1908, 6 AIR 
1933 Lah 1010 6 and 65 P R 1909 7 and 
though those authorities also are not 
exactly in point, they are of some help in 
interpreting the word “occupied” generally. 
In 1(^0 P R 1908 6 one of the questions 
that arose for decision was whether upon 
the assumption that the tenancy of the 
three mortgagees was joint, the construe, 
tive possession of Khan Singh over the 
whole land could be said to amount to 
occupation” of the land actually occupied 
by Kishen Singh within the meaning of 
S. 59 and the learned Judges remarked : 

We have grave doubts upon this point and as 
at present advised we are inclined to hold that the 
word “occupied” means actually occupied and 
that it does not include an occupation which is 
merely such by implication of law. 

No doubt no definite opinion was given 
upon that question as the case was decided 
on a different point but the interpretation 
of the word occupied” was given after 
consideration and not in an off-hand 
manner. In A I R 193$ Lah 1010,° Dalip 
Singh J. observed in connexion with a 
case under the Provincial Insolvency Act 
where alsO ( the word “occupied” has been 
used that “that word seems to be a physi- 
cal fact.” In 65 PR 1909 7 Johnstone J. 
remarked that : 


In the expression “belonging to and occupied by 
agriculturist” the words "belonging to” are not 
synonymous with “occupied by” and that the 
term “ocoupied by” means “lived in by” or “used 
for agricultural purposes by”. 

We have already explained above that 
occupation in some cases may not neces- 
sarily mean physical contact and it may 
include constructive possession in the techni- 
cal sense of the term, but as we are not 
prepared to hold that the mere mention of 
the name of a co-owner in the column of 
owners in relation to land which is in the 
cultivating possession of somebody else 
who does not hold the land under the 
co-owners denotes occupation of such co- 
owner, we accept this appeal, set aside the 
order of the learned Judge of this Court 
and decree the plaintiff's suit. As the 
question was not free from difficulty we 
order that the parties will bear their own 
costs throughout. 

D.S./r.K, Appeal accepted. 

6 . Khan Singh v. Hardit Singh, (1908) 100 P R 

1908=46 P W R 1907. 

6 . Rahiman v. Nagar Mai, (1933) 20 A I R Lah 

1010=147 I C 640=36 P L R 143. 

7. Attar Singh v. Bhagwan Das, (1909) 65 P R 

1909=2 I G 983=104 P \V R 1909. 
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Addison and Din Mohammad JJ. 

Ishar Das — Plaintiff — Appellant. 

v. 

Pallia Pam and another — Defendants 

— Respondents. 

First Appeal No. 455 of 1936, Decided 
on 4th January 1938, from order of Sub- 
Judge, First Class, Amritsar, D/- 8th 
December 1936. 

Limitation — /,’ and other partners obtaining 
contract from Municipality and depositing with 
it certain amount by way of security — Suit by 
5’ against R in his individual capacity — Deposit 
money attached and sold to B — Suit by B 
beyond period of limitation for recovery of 
deposit amount on basis of his purchase of R's 
rights in it — B held stood in R's shoes and could 
not claim extension of period of limitation 
merely on basis of order of executing Court 
which referred him to regular suit if soadvised. 

Anything done behind the back of a debtor does 
not tend to extend the period of limitation ori- 
ginally provided for the recovery of a debt under 
the Limitation Act. [P 439 C 2] 

One R, along with three other persons obtained 
a contract from the Municipal Committee-and the 
firm in whose name the contract stood deposited 
certain sum with the Municipality by way of 
security. Subsequently one S instituted a suit for 
recovery of some money against R in his individual 
capacity and obtained a decree in execution of 
which he attached and sold the amount lying in 
deposit with the Municipality. The amount was 
purchased by B. In the meanwhile the other 
partners of the firm in whose name the contract 
had been obtained instituted a suit against the 
Municipality for recovery of the deposit money 
and obtained a decree. Throughout the pendenev of 
this suit B made no attempt to be brought on 
record as plaintiff. B however instituted a suit 
for recovery of certain amount against the Munici- 
pality on the basis of his purchase of R's rights in 
the deposit money. The suit was beyond the 
period of limitation: 

Held that B could not claim extension of 
limitation period. Had R put forward a claim 
against the Municipal Committee for recovery of 
the deposit amount he could sue only within 
period prescribed for the suit. His rights were in 
execution of his decree purchased by B who as 
assignee from R stood in his shoes and could not 
by the mere fact of his purchase override the pro- 
visions of the Limitation Act. It could not be 
argued that once attachment of the amount was 
made, the Limitation Act ceased to operate and 
that B, the auction-purchaser, was at liberty to 
recover the amount at any time he liked in 
complete disregard of the provisions of the Limita- 
tion Act. Moreover, B could not claim fresh period 
of limitation merely on the basis of an order of 
the execution Court which referred him to a 
regular suit if so advised. [P 439 C 2] 

Held further that there was other defect in B's 
suit. The very sale relied upon by B was illegal 
inasmuch as it obviouslv disregarded the clear 
provisions of law as laid’down in O. 21, R. 49, 
Civil P. C. [P 439 c 2] 
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A. I. R. 


*J. G. Sethi for Appellant. 

Dev Raj Sawhney and Behari Lai — 

for Respondents. 

Dm Mohammad J.— The suit out of 
which this appeal has arisen was instituted 
in the following circumstances: One Rallia 
Ram along with three other persons, who 
are not on the record, obtained a contract 


(1) Whether Sain Das, Prem Dae and Sundar 
Das are necessary parties in the suit ? (2) Whe- 
ther the suit is within limitation ? (3) Whe- 
ther the amount in suit has since been forfeited 
and what is its effect ? (4) Whether plaintiff 
purchased this amount in the auction proceedings 
in the decree in favour of Salig Ram against Rallia 
Ram ? (5) What is the share of Rallia Ram in 
the amount of Rs. 10,000 ? (6) Relief. 


from the Municipal Committee, Amritsar, 
and the firm in whose name the contract 
stood deposited Rs. 2000 by way of secu- 
rity in the first instance and in the course 
of the execution of the work Rs. 8000 
were further deducted from the amounts 
due to the contractors on that account. 
Subsequently, one Salig Ram instituted a 
suit for recovery of some money against 
Rallia Ram in his individual capacity and 
obtained a decree against him. In execu- 
tion of that decree, he made an application 
for attachment and sale of the amount 
lying in deposit with the Municipal Com- 
mittee, Amritsar. That amount was sold 
in favour of Billa Mai, father of Ishar Das, 
on 18th July 1931. In the meantime, on 
22nd June 1931, the four partners of the 
firm in whose name the contract had been 
obtained instituted a suit against the 
Municipal Committee, Amritsar, for reco- 
very of a certain amount, including Rupees 
10,000 mentioned above. 

On 16th December 1933, the suit was 
partially decreed and on 22nd January 
1936, the decree made by the trial Court 
was upheld by this Court with certain 
modifications. It may be mentioned here 
that throughout the pendency of the suit 
or the appeal, the plaintiff or his predeces- 
sor- in- interest never made an attempt to 
be brought on the record as a plaintiff in 
the case. He however instituted the pre- 
sent suit for recovery of Rs. 7343-12-0 
against the Municipal Committee, Amritsar, 
on the basis of the alleged purchase of 
Rallia Ram’s rights in Rs. 10,000 lying in 
deposit with the said Committee. Rallia 
Ram too was impleaded as a defendant in 
the case, but it was expressly stated in the 
plaint that the plaintiff prayed for a decree 
against the Municipal Committee alone 
and the plaintiff further amplified this 
statement before the framing of the issues 
that Rallia Ram was a pro forma defen- 
dant only and that no relief was being 
claimed against him. Both Rallia Ram and 
the Municipal Committee resisted the suit 
on various grounds and on the pleadings of 
the parties the following issues were 
framed : 


The Subordinate Judge came to the con- 

t T persons mentioned 

in Issue 1 were necessary parties to the suit 

and inasmuch as they had not been joined 
as defendants in the case, the suit failed on 
that ground alone. He further held that 
the suit was barred by limitation. Issue 3 
was not pressed before him and hence 
it was not decided. On Issue 4 the deci- 
sion went in favour of the plaintiff and 
Issue 5 was decided against him on the 
ground that it had not been established 
that Rallia Ram had any share in the 
money in suit. On these findings, the Sub- 
ordinate Judge dismissed the suit, leaving 
the parties to bear their own costs on the 
ground that the plaintiff had failed on a 
question of law. The plaintiff has appealed. 

Counsel for the appellant has mainly 
stressed the question of limitation before 
us. He has contended that as stated in 
the plaint the cause of action arose to the 
plaintiff on 1st June 1933, when he was 
directed by the executing Court to institute 
a regular suit if so advised and has referred 
to 18 Bom 260, 1 30 Bom 115, 2 35 Bom 79 3 
and 38 Bom 63 1 4 in support of his conten- 
tion. These authorities however are not 
in point. They deal with a different 
matter and proceed on facts which are 
apparently distinguishable from the facts 
of the present case. In 18 Bom 260, 1 the 
plaintiff obtained a decree against one 
Ishvar and in execution attached the pro- 
perty in dispute. The defendants intervened 
and obtained an order for the removal of 
the attachment on 11th August 1888. On 
13th August 1889, the plaintiff instituted 
a suit for a declaration that the property 
belonged to the judgment- debtor and as 
such was liable to attachment and sale. 
The defendants pleaded that they had been 
in possession of the property for more than 

1. Hari Shankar v. Naran Karsan, (1894) 18 

Bom 260. 

2. Krishnaji v. Kashibai, (1906) 30 Bom 115=7 

Bom L R 667. 

3. Vasudeo v. Eknath, (1911) 35 Bom 79=8 I 0 

639=12 Bom L R 956. 

4. Tayabali Ghulam Husein v. Atmaram Sakha- 

ram, (1914) 1 A I R Bom 299=25 I O 375= 

38 Bom 631=16 Bom Ej R 520. 
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12 years prior to the institution of the suit 
and that the suit was therefore barred. The 
learned Judges who heard the appeal held 
that it was a suit to set aside the order of 
11th August 1888, and should be deter- 
mined by ascertaining the rights of the 
parties at the date of that order. As the 
defendants had not at that date acquired a 
title to the property by adverse possession 
for 12 years, the plaintiff was entitled to a 
decree. In 30 Bom 115,' the defendant’s 
husband Vishnu sold certain land to Vithal 
on 1st June 1889, and passed to him a 
rent-note the period of which expired on 
20th March 1890. 

Subsequent to the expiry of the period, 
Vishnu, and after his death his widow, the 
defendant, continued in possession. After- 
wards the plaintiffs to whom the land had 
'been sold, having obtained a decree for 
possession against the sons of Vithal, 
Vithal’s widow Kashibai, caused obstruc- 
tion to delivery of possession in execution 
of the decree. The plaintiffs thereupon 
on 22nd January 1902, applied for the 
removal of the obstruction and the Court, 
on 26bh July 1902 ordered that their 
application be registered as a suit between 
the decree- holders as plaintiffs and the 
claimant a9 defendant. It was held that 
the claimant was not entitled as against 
the decree- holders to count the time up 
to 2Gth July 1902 when the application 
was numbered as a suit, as the period of 
his adverse possession. The 12 years of 
adverse possession expired in March 1902, 
and prior to that the proceedings had been 
taken. In 35 Bom 79,'* it was held that 
the suit having been brought by the plain- 
tiff under S. 283, Civil P. C. of 1882 
(O. 21, R. 63, Civil P. C. of 1908) to 
establish his right to attach and sell the 
property in dispute as that of his judg- 
ment-debtors R and D in execution of his 
money decree, all that he had to prove was 
■that on the date of attachment the judg- 
ment. debtors had a subsisting right to the 
property; and that the suit must therefore 
be tried as if it were a suit for possession 
by the judgment-debtors. In 38 Bom 
631, it was held that it was not open to 
the garnishee to plead a defence which 
had already, in an execution enquiry, been 
unsuccessful, except in a suit instituted 
within one year from the date of the 
adverse order, that the property attached 
could be regarded as property in the 
.possession of the garnishee in trust for the 
judgment-debtor, and therefore could be 


attached. It may be remarked that in the 
present case the Municipal Committee 
Amritsar had not been unsuccessful in its 
objections. 

We cannot persuade ourselves to believe 
that anything done behind the back of a 
debtor tends to extend the period of limita- 
tion originally provided for the recovery 
of a debt under the Limitation Act. Had 
Rallia Ram put forward a claim against 
the Municipal Committee for recovery of 
the amount lying in deposit with it, he 
could sue only within the period pres- 
cribed for the suit under the Limitation Act. 
His rights were in the execution of a decree 
purchased by the plaintiff. The plaintiff' as 
an assignee from Rallia Ram stood in his 
shoes and could not by the mere fact of his 
purchase override the provisions of the 
Limitation Act. We are not at all impressed 
by the argument advanced on behalf of 
the appellant that once an attachment of 
debt is made, the Limitation Act ceases toj 
operate and that an auction-purchaser is 
at liberty to recover the amount at any 
time that he likes in complete disregard of 
the provisions of the Limitation Act. We 
agree with the Subordinate Judge there- 
fore that the plaintiff’s suit was long time 
barred when it was instituted. At best 
the cause of action for recovery of the 
amount in suit accrued to Rallia Ram when 
the contract was broken, and as counsel 
for the appellant has not relied on any 
acknowledgment whatsoever for the exten- 
sion of the period of limitation and as the 
plaintiff did not take proper steps open to 
him under the law to recover the amount, 
he cannot escape the consequences of his 
laches and claim a fresh period of limita- 
tion merely on the basis of an order which 
refers him to a regular Court of law if so 
advised. 

In our view, this is not the only defect 
in the plaintiff’s suit. It fails on several 
other grounds too. For instance, the very 
sale relied on by the plaintiff was illegal 
inasmuch as it obviously disregarded the 
clear provisions of law as laid down in 
O. 21, R. 49, Civil P. C. The amount 
in suit was part of a partnership property 
and consequently it could not be sold in 
the manner in which it was done. It was 
incumbent upon the Court to observe the 
procedure provided for the attachment of 
such property. Similarly, the plaintiff can- 
not obtain any relief in the absence of the 
three persons whom he did not choose to 
implead even when the defeot was pointed 
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out to him. They are interested in the 
amount in suit and no action prejudicial 
to their interest can be taken behind their 
back. It is also not proved on the record 
that Rallia Ram has any share in the pro. 
perty in suit. Counsel for the appellant has 
mainly relied in this connection on a 
statement made by Rallia Ram on 26th 
November 1936, but firstly this statement 
even if admissible, which is doubtful, is 
insufficient to prove the appellant’s con. 
tention and secondly it has been contra, 
dieted by Rallia Ram himself on this 
record on several occasions. In his written 
statement, he pleaded unequivocally that 
he had no concern with the amount in 
suit and in his statement in Court on 19th 
August 1936, he adhered to the averment 
made in the written statement. On all 
these grounds, we maintain the order of 
the Court below and dismiss this appeal 
with costs. 

d.s./r.k. Appeal dismissed. 
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Addison and Din Mohammad JJ. 

J assa Bam — Defendant — Appellant. 

v. 

Duran Bhagat , Plaintiff and others , 

Defendants — Respondents. 

Second Appeals Nos. 590 and 762 of 1937, 
Decided on 10th December 1937, from 
decree of Dist. Judge, Rawalpindi, D/- 6th 
March 1937. 

(a) Adverse Possession — Plaintiff mentioned 
only as tenant in previous suit — Property in 
dispute sold in execution — No assertion of 
hostile title by plaintiff — Plaintiff's possession 
held only that of licensee. 

In a suit for adverse possession, there was no 
evidence that the plaintiff had ever asserted a 
hostile title, though such occasions arose, e. g. 
when the plaintiff was mentioned only as a tenant 
In a suit to which he was a party, and when 
the property in suit was attached and sold as 
belonging to a third person : 

Held that the suit could not succeed. A belat- 
ed assertion of title on plaintiff’s part would not 
be sufficient to clothe him with a status higher 
than that of a licensee : A I R 1918 Lah 308 and 
AIR 1924 Pat 341, Disling. [P 441 C 2] 

(b) Evidence Act (1872), S. 35 — Copies of 
Shajra and Khasra of Municipal Committee 
are documents under S. 35 and admissible in 
evidence, though no presumption of correctness 
attaches to them. 

The copies of Shajra and Khasra of the Munici- 
pal Committee are documents falling under S. 35 
having been prepared by the employees of the 
Munioipal Committee in the discharge of their 
{Official duties and it is well known that under 


8 . 19, Municipal Act every officer or servant 
employed by the Committee is deemed to be a 
public servant within meaning of 8 . 21, I. P. C. 
It is true that no presumption of correctness 
attaches to these documents; but this is a different 
matter altogether from holding them inadmissible 
in evidence. [p 441 q 2 ] 

Dev Raj Sawhney and M. C. Mahajan — 

for Appellant, 

J. G. Sethi and M. L. Sethi — 

for Respondents. 

Din Mohammad J. — This judgment 
will dispose of Second Appeals Nos. 590 
and 762 of 1937. The facts of the case 
giving rise to these appeals are as follows: 
On 14th July 1934, one Amar Singh 
obtained a decree for Rs. 7800 against the 
estate of Captain Damodar Singh deceased. 
On 19th May 1935, the house in dispute' 
was sold in execution of the said decree 
and was purchased by one Jassa Ram for 
Rs. 3510. On 30th May 1935, one Purart 
Bhagat instituted a suit against the decree, 
holder, Amar Singh, the auction. purchaser 
Jassa Ram, Mt. Mino, widow of Captain 
Damodar Singh, and two other persons, 
who are said to be Sher Singh’s rever- 
sioners, for a declaration that the house in 
dispute was in his possession as an owner 
and was consequently not liable to attach- 
ment and sale in execution of the decree 
of Amar Singh against Damodar Singh’s 
estate. In the plaint, it was alleged that 
one Sher Singh, who was the father of 
Gurmukh Singh, the adoptive father of 
Damodar Singh, had gifted the house to 
the plaintiff in lieu of medical services 
rendered to him and that since then the 
plaintiff had been in possession thereof as 
an owner. 

This suit was resisted by all the defen- 
dants concerned who denied the factum of 
gift and pleaded that the plaintiff was in 
occupation of the house as a tenant and 
not as an owner. It was further stated 
that in a suit instituted by defendants 4 
and 5 against Captain Damodar Singh and 
others, the plaintiff too was impleaded as 
a defendant in the capacity of a tenant of 
the house in suit, that at the instance of 
the then plaintiffs a notice was issued to 
him requiring him not to pay rent - to 
Captain Damodar Singh, and that as he 
did not then assert his right of ownership 
in the house in suit, he was now debarred 
by his conduct and acquiescence from 
maintaining the suit. It was next urged 
that the plaintiff was estopped also on 
account of the fact that he had not pro- 
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tested at the time of attachment and sale 
of the house. On the pleadings of the 
parties the necessary issues were framed. 
The Subordinate Judge came to the con- 
clusion that the alleged gift was not proved 
and that as the plaintiff in spite of his 
being present at the time of the attachment 
and sale of the house, had not objected to 
the attachment of the property and had 
stood by at the time of sale, he was estopped 
by his own conduct from instituting this 
suit. Holding that the possession of the 
plaintiff was permissive at its inception 
and that its character had never been 
altered since, he dismissed the plaintiff’s 
suit. 

On appeal, the District Judge agreed 
with the Subordinate Judge that the alleged 
gift had not been proved but finding that 
the possession of the plaintiff had been 
proved to be for more than 12 years and 
that there was no evidence to establish 
that it was permissive at its inception, he 
allowed the appeal and decreed the plain- 
tiff's suit as laid. Dissatisfied with this 
decision, the auction-purchaser Jassa Ram 
has filed Appeal No. 590 of 1937, while 
Mt. Mino has filed Appeal No. 762 of 1937. 
Counsel for the appellants contends that 
the remark made by the District Judge 
that it seems to have been accepted’ by 
both sides before him that the expression 
a large number of years” was intended to 
mean a period longer than the period of 
12 years, does not represent the true state 
of affairs, that his further remark that 
practically no evidence is forthcoming” 
is not warranted by the record, and that his 
exclusion of khasra and shajra from consi- 
deration is illegal. They further urge that 
the District Judge has failed to take into 
consideration the effect of the plaintiff’s 
inactivity at the time when he was served 
with a notice at the instance of defen- 
dants 4 and 5, wherein his status was 
defined to be that of a tenant. On these 
grounds, they argue that the judgment of 
the District Judge is vitiated and cannot 
stand. As against this, counsel for the res- 
pondent contends that the plaintiff having 
been found to be in possession of the house 
for more than 12 years and that the story 
of his being a tenant having been rejected 
by both the Courts, no conclusion could 
be arrived at, other than that at which 
the District Judge had arrived. 

After hearing counsel on both sides, we 
have come to the conclusion that these 
appeals must succeed. There is evidence 


on the record that the plaintiff was put 
into possession of the house in suit by Sher 
Singh. It is even admitted by the plain- 
tiff himself that he used to attend on Sher 
Singh as his medical adviser and that the 
houso was given to him by Sher Singh 
on that account, lie based his claim of 
ownership on an alleged gift from Sher 
Singh and that gift he has not been able 
to prove. The house, ‘in these circum- 
stances, would revert to its original owner 
unless and until the plaintiff succeeds in 
establishing that he had perfected hi 3 
title in any other manner permissible by 
law. The onus of proving the circum- 
stances in which he had acquired a right of 
ownership in the house would lie very 
heavily on him. The only question that 
falls to be judged therefore is whether the 
plaintiff has succeeded in discharging that 
burden. There is clear evidence on the' 
record that on two different occasions'* 
when this right was denied to him, he 
kept quiet: first when in the suit instituted 
by defendants 4 and 5 he did not protest: 
against his being considered a mere tenant, 
and secondly when the house was actually 
attached and put to auction as Captain 
Damodar Singh’s property. This would' 
show that on the two occasions mentioned 
above when he should have asserted a 
hostile title, if he had any, he did not* 
assert it and there is not an iota of evi-l 
dence on the record to prove that he had 
asserted a hostile title at any period prior 
to the happening of those events. A belated 
assertion of his title therefore would not 
be sufficient to clothe him with any status 
higher than that of a licensee. 

The conclusion that the house in suit was 
not owned by the plaintiff, is strengthened 
by entries in the copies of shajra and 
khasra of the Municipal Committee pro. 
duced by the appellants, which have not 
been considered by the District Judge on 
the ground that they were irrelevant. 
These documents, in our view, fall under 
S. 35, Evidence Act, having been prepared! 
by the employees of the Municipal Com-' 
mittee in the discharge of their official 
duties and it is well known that under' 
S. 19, Municipal Act every officer or ser- ! 
vant employed by the Committee is! 
deemed to be a public servant within the*' 
meaning of S. 21, I. P. C. It is true that 
no presumption of correctness attaches td 
these documents ; but this is a different 
matter altogether from holding them inad- 
missible in evidence. In the latter case 
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they are excluded from consideration alto, 
gother while in the former they can be 
U3ed as corroborative evidence. The appel- 
lants were therefore clearly prejudiced by 
these documents not having been consi- 
dered by the District Judge at all. The 
District Judge has further observed that 
even if these documents were admissible, 
the remark of the lower Court based on 
them that the house in suit was in the 
possession of a Tarkhan in 1900, in no way 
excludes the Tarkhan’s possession being in 
the capacity of a tenant of the plaintiff ; 
but this observation of the District Judge 
is obviously wrong inasmuch as if once 
those documents are admitted in evidence 
they do exclude the possibility of the 
plaintiff being the owner of the house. 
In the column of owners the names of 
Chaudhri Gurmukh Singh, son of Chaudhri 
Sher Singh and of Mt. Narain Devi widow 
of Chaudhri Sher Singh have been men- 
tioned and not that of the plaintiff. 

In support of his contention indicated 
in the earlier part of his judgment, counsel 
for the respondent has relied on 46 I C 
964 1 and 73 I C 41. 2 In 46 I C 964, 1 a 
Division Bench of this Court has held that 
the criterion of adverse possession is whe- 
ther a person possesses land claiming it 
as his own and if he does, he must be held 
to be in adverse possession. This principle 
will nob, however, help the plaintiff in 
this case inasmuch as it is not proved that 
prior to the institution of thi&suit, he had 
ever claimed the house in suit as his own. 
Moreover, in that case the persons claiming 
adverse possession were not plaintiffs but 
defendants in the suit and had for a period 
of more than 12 years been shown as 
co-owners in the shamilat. This has never 
been the case here. In 73 I C 41, 2 a 
single Judge of the Patna High Court 
held that when the defendant failed to 
prove the gift relied on by him, the conclu- 
sion to be drawn was not that his posses- 
sion was permissive but that it was that of 
a trespasser. This case too is distinguish- 
able as in the first place it is remarked in 
the judgment that permissive possession 
was not the case of either party and 
secondly the person relying on adverse 
possession was there, too, a defendant in 
the case and not a plaintiff. No doubt, in 
the present case, the story put forward by 

1. Allah Dad v. Fazal Dad, (1918) 5 A I R Lah 

303=46 I C 964. 

2 . Gayani Sahu v. Balchand Saha, (1924) 11 

A I R Pat 341=73 I 0 41. 


of State (Skemp J.) A. I. B. 

the appellants that the respondent was 
paying rent for the occupation of the 
house has not been believed, but this 
finding does not exclude the possibility of 
the plaintiff occupying the house with the 
permission of the original owners as a 
friend and not as a tenant, or in other 
words being a mere licensee. On these 
grounds we allow the appeals, reverse the 
judgment of the District Judge and dismiss 
the plaintiff’s suit with costs throughout. 

V.B.B./r.k. Suit dismissed . 

A. I. R. 1938 Lahore 442 

Skemp J. 

Amar Singh and others — Plaintiffs — 
Petitioners. 

v. 

Secretary of State and others — 
Defendants — Respondents. 

Civil Revn. Petn. No. 175 of 1937, De- 
cided on 15th July 1937, from order of 
Senior Sub- Judge, Lyallpur, D/- 9th Febru- 
ary 1937. 

Revision — No revision lies from interlocutory 
orders — Powers are limited by S. 224 (2), Gov- 
ernment of India Act, 1935. 

Section 224 (2), limits the High Court’s powers 
to question judgments of inferior Courts to those 
given under the ordinary law. Hence High Court 
cannot entertain a revision from an interlocutory 
order which is not a decided case. [P 442 C 2] 

Bishen Narain for M. L. Puri — 

for Petitioner . 

Mohammad Monir Asst. Advocate Gene- 
ral — for Secy, of State. 

Wazir Chand Varma for Karm Singh — 

for Respondent. 

Order. — I must accept a preliminary 
objection by Mr. Wazir Chand that no 
revision lies, as the order objected to is 
interlocutory and there is no decided case. 
Mr. Bishen Narain relies on Section 107, 
Government of India Act 5 and 6 Geo. V, 
Ch. 61 etc., but that is now replaced by 
the Government of India Act 1935 which 
came into force on 1st April 1937. S. 224 
(2) of the later Act limits the High Courts 
powers to question judgments of inferior 
Courts to those given under the ordinary 
law. I dismiss this petition with costs. 
The question must be agitated in appeal. 

B.D./r.K. Petition dismissed . 
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Bhide J. 

Gobind — Plaintiff — Appellant. 

v. 

Narain Singh and others — Defendants 

— Respondents. 

Second Appeal No. 1018 of 1937, Deci- 
ded on 3rd February 1938, from decree of 
Senior Sub- Judge, Gurdaspur, D /- 19th 
July 1937. 

Res Judicata — Constructive — House sold in 
execution of decree against certain members 
of family — Suit by another member challeng- 
ing sale on ground that house, on partition of 
joint family, belonged to him — Suit dismissed 

Subsequent suit challenging sale on ground 
that debts in connexion with which decree was 
■obtained were incurred for illegal purpose is 
barred by res judicata. 

Certain house was sold in execution of a decree 
against certain members of a family. Another 
member brought a suit challenging the execution 
sale on the ground that the house could not be 
sold as it had, on partition of the joint property, 
fallen to his share. The suit was dismissed. Ho 
•brought a subsequent suit challenging the same 
sale on the ground that the debts in connexion 
with which the decree had been obtained were 
incurred for illegal purposes and hence the house 
was not liable to be sold in execution of the 
decree : 

Held that the relief claimed in the subsequent 
suit ought to have been raised in the previous suit. 
The subsequent claim could not be considered to 
be so dissimilar that its union with the claim in 
the previous suit would have led to confusion. 
The suit was therefore barred by constructive res 
judicata : 20 Cal 79 (P C), Applied ; 29 All 331 
Bisting ; 11 M I A 50 and 18 IF R 163, Rel. on. 

[P 444 C 1, 2] 

G. L. Aggarwal — for Appellant. 

H. R. Mahajan — for Despondent 5. 

Judgment. The material facts of the 
case giving rise to this second appeal were 
briefly as follows : In execution of a 
decree against defendants 1 and 2 two 
houses were attached and sold. The plain, 
tiff, Gobind, who is a son of defendant 1 
and brother of defendant 2, thereupon 
instituted the present suit for a declaration 
that the debts in connexion with which 
the decree was obtained had not been 
incurred for the benefit of the joint family 
consisting of himself and defendants 1 and 

f.\ thafc fch Q debts were in fact incurred for 
illegal and immoral purposes and, therefore 
the house property in question was not 
liable to be sold in execution of the decree. 
^ P^ebminary objection was raised on 
behalf of the defendants that the suit was 
barred by the rule of res judicata. This 
objection was upheld by the Courts below 


and the suit was dismissed. The plaintiff 
has preferred a second appeal. The learned 
Senior Sub- Judge in dismissing the appeal 
before him has also held that the plaint 
disclosed no cause of action inasmuch as 
there was no allegation in the plaint that 
the auction- purchasers had any notice that 
the debts for which the decree was passed 
had been incurred for immoral or illegal 
purposes. There was however no issue on 
this question and I do not think that the 
judgment of the learned Senior Sub-Judge 
can be supported on that ground. 

The only point which requires decision 
in the present case, therefore is that of res 
judicata. It is admitted that the plaintiff' 
had previously brought two suits to chal- 
lenge the same sale but in those suits he 
had pleaded that there had been a partition 
of the joint property of the family and the 
house property in dispute in the present 
case had fallen to his share. The first suit 
was dismissed owing to plaintiff’s failure to 
produce evidence on the date fixed by the 
Court. The second suit, which was also 
based on the alleged partition was dis- 
missed on the ground of res judicata. 
Thereafter the present suit was instituted 
by the plaintiff basing his claim on the 
allegations stated above. The learned coun- 
sel for the appellant has urged that the 
principle of res judicata in S. 11, Civil 
P. C., was not applicable as the plaintiff 
was suing on a different title, namely as a 
member cf a joint family, while in the 
previous case he had alleged partition and 
claimed that the property in dispute had 
fallen to his share and he was the sole 
owner thereof. The learned counsel for 
the respondents on the other hand con- 


tended that the plaintiff was bound to put 
forward the present claim in the previous 
suit in view of Expln. 4 to S. 11, Civil 
P. C. The learned counsel for both the 


yaiuios ua.v« ciieu a numoer oi authorities, 
but it seems to me that it would be suffi. 
cient to refer to the decisions of their 
Lordships of the Privy Council which 
have been relied on, namely 29 All 331 1 n 
MI A 50, 2 20 Cal 79 3 and 18 W R 163. 4 

1. Deputy Commr. of Kheri v. Khanjan Singh, 

S 2 o 9 U7 ( pc7 34 1 A 72=1 1 L * ™ 

2. Muthu Raghunadka Periya Oodyat Taver v 

kattama Nachiar, (i860) 11 MI A 50=10 
W R 1=2 Suth 212 (P C). 

3. Karnes war Per shad v. Raj Kumari Rattan 

n 8 \ 93 * 20 Cal 79=19 1 A 234=6 Sar 

[it U ), 

V°°“ afcara Del)ea v - Kristokaminee Dossee, 
(1872) 18 W R 163=11 Beng L R 158 (P C). 
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The first ruling, namely 29 All 331 1 
has been relied on by the learned counsel 
for the appellant. But it appears to be 
clearly distinguishable as in that case the 
first suit was for pre-emption while the 
second suit was based on the right of 
reversion. The two claims being of differ- 
ent character it was held that the first 
suit was not a bar to the second. The 
other three rulings, which were relied on 
by the learned counsel for the respondents 
appear to me to support the decision of 
the Courts below. In 11 MI A 50, 2 the 
plaintiff had first of all based his claim 
on the ground that the property was 
undivided. He had also relied on a will 
but this claim was eventually abandoned. 
The first suit having failed he instituted 
the second suit on the basis of the will. 
It was held that the second suit was 
barred by the rule of res judicata as it 
was open to the plaintiff to rely on the 
will in the alternative in the first suit 
also: 'see remarks at page 73. In 18 W R 
163, 4 the plaintiff had claimed that she 
had acquired title to certain land as 
‘towfeer.’ That claim was dismissed and 
then a second suit was instituted in which 
he claimed that she was entitled to the 
same land as ‘ talookdar.” The second 
suit was held to be incompetent on the 
ground that it was open to the plaintiff to 
rely upon the second ground in the first 
suit also. The third ruling, 20 Cal 79, 3 also 
takes the same view. In the course of 
their judgment, their Lordships made the 
following remarks with reference to S. 13, 
Civil P. C. of 1882 which corresponded 
to S. 11 of the present Code of 1908 : 

That it (claim) ‘might’ have been made a 
ground of attack is clear. That it ‘ought’ to 
have been, appears to their Lordships to depend 
upon the particular facts of each case. Where 
matters are so dissimilar that their union might 
lead to confusion, the construction of the word 
‘ought’ would become important; in this case the 
matters were the same. It was only an alter- 
native way of seeking to impose a liability upon 
Run Bahadur, and it appears to their Lordships 
that the matter ‘ought’ to have been made a 
ground of attack in the former suit, and therefore 
that it should be deemed to have been a matter 
directly and substantially in issue in the former 
6uit and is res judicata. 

This principle appears to me to apply to 
the circumstances of the present case. The 
plaintiff challenged the sale in execution in 
both the suits as an infringement of his 
right of ownership ; in the first suit he 
maintained that he was the sole owner 
'while in the present suit he claims to be a 
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member of a joint family. According to 
O. 2, R. 1, Civil P. C. the plaintiff was 
bound to frame his suit so as to get a final 
decision on the subject-matter in dispute 
and prevent further litigation as far as 
practicable. The present claim cannot in 
my opinion be considered to be so dissimilar 
that its union with the claim in the pre- 
vious suit would have led to confusion. I 
therefore hold that the decision of the 
Courts below was correct and dismiss the 
appeal with costs. 

d.s./r.k. Appeal dismissed. 
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Blacker J. 

Ghulam Mohiyyud-Din — Accused 

— Petitioner, 
v. 

Sardara and others — Respondents. 

Criminal Revn. No. 1365 of 1937, Deci- 
ded on 22nd December 1937, from order 
of Addl. Sess. Judge, Ferozepore, D/- 13th 
September 1937. 

Criminal P. C. (1898), S. 252 (2)— Magis- 
trate is bound to summon under S. 252 (2) at 
Government expense such of complainant’s wit- 
nesses as he considers necessary — Mere fact 
that same case was investigated by police and 
no challan was put is no ground for refusing to 
summon such witnesses. 

A Magistrate is bound to summon under S. 255fr 
(2) at the expense of Government such of the 
complainant’s witnesses as he considers necessary. 
Mere fact that the same case was investigated by 
the police and no challan was put up by them 
against the accused is no ground for refusing to 
summon the witnesses unless the Magistrate con- 
siders any of the witness as to be unnecessary. He 
can refuse to summon the witnesses on the latter 
ground but not on the former. [P 445 C 1] 

Facts. — Ghulam Mohiyyud-Din has 
put ir. o pi ^ inf, o gain gf. Sardara and 

others "under Ss. 307, 325, 107 and 109 
Indian Penal Code. The accused werfe 
summoned for an offence under S. 325, 
Indian Penal Code. The case is pending 
in the Court of Khan Iftikhar Hussain 
Khan, Honorary Magistrate Second Class, 
Jalalabad. The complainant put in an 
application on 13th August 1937, request- 
ing that his witnesses (who numbered 
fifteen) should be summoned at Govern- 
ment expense. The Magistrate made an 
order that the complainant should pay the 
travelling expenses and the diet money of 
his witnesses, otherwise proceedings would 
be taken for a discharge of the accused 
under S. 253, Criminal Procedure Code. 
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The Magistrate's order is based on the 
ground that this very case was investigated 
by the police and no challan was sent up 
against the accused. 

Grounds. — S. 252 (2), Criminal Proce- 
dure Code lays down that the Magistrate 
has to summon such of the complainant’s 
witnesses to give evidence before himself 
as he thinks necessary. In the present 
case, the Magistrate has not said that he 
considers any of the witnesses to be 
unnecessary. The case is a cognizable one 

( and according to Para. 1, Ch. 9 (a) of the 
High Court Rules and Orders (Vol. 3), the 
Magistrate is authorized to pay the expenses 
of the witnesses in a case similar to the 
present one. I therefore recommend to 
the Honourable Judges of the High Court 
that they be pleased to order the Magistrate 
jto summon the complainant’s witnesses 
at Government expense. I also recom- 
|inend that the Magistrate's discretion 
should not be fettered because one of the 
|Witnesses is shown as being resident of 
Aden. He may be simply ordered to 
jsummon such of the witnesses at Govern. 
;ment expense as he considers necessary. 

Order. — I agree with the learned Addi- 
tional Sessions Judge and accepting the 
petition direct the Magistrate to summon 
under S. 252 (2) of the Criminal Pro- 
cedure Code, at the expense of Govern- 
ment such of the complainant’s witnesses 
as he considers to be necessary. 

R.M./r.K. Petition accepted. 
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Addison and Din Mohammad JJ. 
Ghulam Mohammad and others — 

Plaintiffs — Appellants 
v. 

Secretary of State — Defendant — 

Respondent 

Letters Patent Appeal No. 67 of 1937 
'Decided on 3rd November 1937, from 
deoje 0 of Skemp J., D/. 12th February 
1937, reported in AIR 1937 Lah 410. 

xm, ^® con< * Appeal — Question of fact. 

Whether a statutory presumption was rebutted 

J . or not is a question ol 

fact. AIR 1930 P C 91, Foil. [P 446 0 2; 

P 447 0 1] 

T l b nS U J ,l ® m (Pu ?i ab > — Peran. described aa 
JatDadds in regular .ettlement* — Subsequent 
entries recording them as Sheikh Dadds for 
inexplicable reasons - Documentary evidence 

a^H v’fj" » by fir M Appellate Court — Finding 
wived at would be finding of fact which 


could not be reversed in second appeal : 39 

P L R 60S = A I R 1937 Lah 410=173 I C 763 
Reversed. 

At two Regular Settlements and for many years 
parties had been described as Jat Dadds. In some 
unexplained way and at some time not known 
these entries were changed and thoy were described 
as Sheikh Dadds. The effect of the documents 
was considered by the District Judge, the effect of 
all the entries in the revenue papers was considered 
by him and there were still certain other persons 
left in this village who were described in the 
revenue papers of 1931-1932 as Jat Dadds. On 
that evidence the first Appellate Court held ani 
it was competent to hold that it had been estab- 
lished that the persons were Jat Dadds: 

Held that this being a finding ol fact, it could 
not be disturbed in second appeal : 39 P L R 663 

= A I R 1937 Lah 410=173 I C 763 Reversed' 

[P 447 C 1] 

Khursaid Zaman — for Appellants. 

Chaudhri Nazir Hussain, (Asst. Legal 
Remembrancer — for Respondent.) 

Addison J.— Twelve plaintiffs, describing 
themselves as Dadd Jats, sued the Secre- 
tary of State for a declaration that they 
were Dadd Jats by caste and not Sheikh 
Dadds. The trial Judge dismissed their 
suit but the District Judge on appeal 
decreed it. There was a second appeal to 
this Court which was heard by a single 
Judge. He reversed the decision of the 
District Judge and restored the decision of 
the trial Court. Against his decision this 
Letters Patent appeal has been preferred on 
a certificate granted by the single Judge. 
It was contended before the single Judge 
that the matter was concluded by a finding 
of fact. The Judge admitted that prima 
facie this was so but in his opinion the 
District J udge had disregarded certain legal 
presumptions and for that reason he 
thought that a second appeal was com. 
petent. These wrong presumptions were 
that the District Judge had treated the 
earlier and later revenue records as entitled 
to equal weight while it was also held that 
the District Judge drew a wrong presump- 
tion from the admissions of the plaintiffs 
in certain deeds. 

In the Settlements of 1860 and 1880 

the plaintiffs’ predecessors-in-interest were 

described as Jat Dadds. According to the 
single Judge the revenue records of 1900 
and those subsequent thereto all showed 
the plaintiffs as Sheikh Dadds. This latter 
assertion is however not correct. There is 
no copy of the settlement record of 1900 
of this village on the record. There are 
two copies of revenue entries however on 
the record, namely those of the years 1917 
and 1929. These two records do show the 
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plaintiffs as Sheikh Dadds but this is very 
different from asserting that they -were 
recorded as Sheikh Dadds in the Regular 
Settlement of 1900. The plaintiffs pro. 
duced three Jat witnesses who stated that 
the plaintiffs were their relatives with 
whom they inter. married, while the defen. 
dant placed on the record 14 documents in 
which the plaintiffs or their predecessors 
described themselves as Sheikh Dadds. This 
along with the settlement and revenue 
entries is all the material evidence. The 
District Judge did not regard the evidence 
of the documents as at all conclusive on 
the ground that naturally the persons in 
whose favour the mortgages and sales were 
made were money-lenders who would 
insist on the persons with whom they 
were dealing, describing themselves as any- 
thing but members of a statutory agricul- 
tural tribe. 

The learned single Judge said that that 
was not a correct way of approaching the 
matter as those documents proved the ad- 
missions of the plaintiffs or their predeces- 
sors.in. interest. He admitted that those 
admissions were not conclusive but it was 
in his opinion for the plaintiffs to take 
away their weight by producing some evi- 
dence. He further stated that six of the 
documents were prior to 1900 when the 
Punjab Alienation of Land Act was passed 
and that the remarks of the District Judge 
could not be correct as regards them. He 
then went on to say that the District 
Judge did not consider whether greater 
weight should be attached to the earlier or 
the later settlements whereas there was 
authority that the later settlements should 
be preferred to the earlier settlements. 
Reference was also made to Rose’s Glossary 
of Tribes and Castes in the Punjab which 
gives Dadds as an agricultural clan found 
in Shahpur whereas this case refers to Dis- 
trict Jhelum which, however, is near to the 
Shahpur District. For these reasons, the 
learned single Judge accepted the appeal. 
According to S. 44, Land Revenue Act, 17 
of 1887 an entry made in the record of 
rights in accordance with the law for the 
time being in force, or in an annual record 
in accordance with the provisions of this 
Chapter and the rules thereunder, shall be 
presumed to be true until the contrary is 
proved or a new entry is lawfully sub- 
stituted therefor. It has already been 
pointed out that it is not known how the 
plaintiffs were described in the Regular 
Settlement of 1900 and that only copies of 
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the revenue records of 1917 and 1929 have 
been placed on the record. It has not been 
shown how or why the description of the 
plaintiffs in the two Regular Settlements 
of 1860 and 1880 came to be changed from 
Jat Dadds to Sheikh Dadds. It is thus 
not established that a new entry has been- 
lawfully substituted for the old entry and it 
should have been easy to produce the muta- 
tions which effected this change while it 
was also easy to produce a copy of the 
settlement record of 1900 of this village. 
But this question scarcely arises as will be 
seen later. 

Further, as regards eight of the docu- 
ments there can be no question that money 
lenders would insist that the persons who 
executed them should describe themselves 
as not being members of a statutory agri- 
cultural tribe as these eight documents are 
subsequent to 1900. The other six are 
prior to 1900, it is true, but even then 
under the Customary law it would have 
been necessary for the money lenders to 
prove necessity in case of any dispute with 
the heirs of the persons who executed the 
documents, if the persons with whom they 
were dealing were described as belonging 
to a caste which was a well-known agri- 
cultural tribe. Jats are probably the most 
numerous tribe in the Punjab and it would 
be impossible for anyone in their case to 
say that they did not follow custom; where- 
as if they were described as Sheikh Dadds 
it would be easy to put forward this plea 
and, if they followed Mahomedan law, tho 
question of necessity would not arise. 
These six documents therefore do not 
appear to us to have that value which the 
single Judge placed upon them. 

The District Judge thus considered the 
oral evidence ; he considered the entries in 
the revenue records of 1917 and 1929 ; he 
considered the fact that in the 1860 and 
1880 Settlements they were shown as Jat 
Dadds ; he considered the effect of the 
documents put in and he then came to the 
conclusion that it had been established 
that the plaintiffs were Jat Dadds. This 
is a finding of fact and in our opinion he 
was competent to come to this finding, 
which could not be disturbed in second 
appeal. In 11 Lah 199 1 at p. 208 their 
Lordships of the Privy Council said that 
the question whether a statutory presump-l 
tion was rebutted by the rest of the evi- 

1. Wali Muhammad v. Mohammad Bakhsh, 

(1980) 17 A I K P C 91=122 I O 316=57 I A 

86=11 Lah 199 (P C). 
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|deoce was a question of fact. There is 
also another decision of theirs on a similar 
matter, namely 57 Mad 652." Their 
Lordships further went on to say that the 
Appellate Court held that many of the 
entries, notwithstanding the presumption 
under S. 44, were incorrect. The entries 
relied on by the appellants were not the 
foundation of their title but were mere 
items of evidence adduced by them to 
prove the sale. The only question as 
regards the entries was their evidentiary 
value on the fact in issue. 

These remarks apply with equal force in 
this case. At two Regular Settlements and 
for many years the plaintiffs had been 
described as Jat Dadds. In some unex- 
plained way and at some time not known 
these entries were changed and they were 
described as Sheikh Dadds. The effect of 
I the documents was considered by the 
District Judge, the effect of all the entries 
in the revenue papers was considered by 
him and he further noted that there 
were still certain other persons left in 
this village who were described in the 
revenue papers of 1931.32 as Jat Dadds. On 
that evidence he held, and he was compe- 
;tent to hold, that it had been established 
that the plaintiffs were Jat Dadds. This 
being a finding of fact, it could not be dis- 
turbed on second appeal. We accept the 
appeal, set aside the decision of the single 

Judge and decree the plaintiffs' claim with 
costs throughout. 

B.D./r.k. Appeal allowed. 

,°* ®* a * e v - Rameswaram Devasthanam 
(1934) 21 A I R P 0 112=148 I C 778=61 
I A 163=57 Mad 652 (P C). 
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Tek Chand J. 
Notan Das Decree. holder 


Petitione 


v. 


Karam Hussain Shah — 

Judgment. debtor — Responden 
Cml Revn. Retn. No. 416 of 1937, D< 
cided on 27th October 1937, from order < 

Dist. Judge, Dera Ghazi Khan, D /. 10t 
February 1937. 

(a) Custom (Punjab) - Succession - Saye, 
medanlaw ' ^ DUtric ‘ M.h, 

DU?rf < !l e R USt S mary i aW ? f the Dera Ghazi Kha 
SisflL V Sa ? eds a I? descnbed as following Mah. 
nieaan law in matters of succession. [P 447 0 ‘ 


(b) Riwaj-i-am — Entries in, are presumed 
to be correct. 

i ho entries in the riwaj-i-am are to be presumed 
to be correct, and the onus lies heavily on the 
party who wishes to prove the contrary. 

. [P 447 C 2] 

(c) Custom — Proof — Few instances of recent 
times are not sufficient. 

A custom can be established only by proof of 
‘ancient instances and a few instances’ of recent 
times are not sufficient : AIR 1 ( j 37 Lah 431 
(FB), F oil. [P 44S C 1] 

J. L. Kapur — fur Petitioner . 

Arjan Dev Bagai — for Despondent. 

Order. — The petitioner obtained a money 
decree against odo Jiwan Shah, a Sayed of 
Dera Ghazi Khan district. After Jiwan 
Shah’s death, his son Karam Hussain Shah 
was brought on the record and the land in 
dispute was attached as the property of 
Jiwan Shah deceased. Karam Hussain 
Shah objected that the land was ancestral 
and that as the family was governed by 
custom, the land was not liable to attach- 
ment in execution of a money decree against 
his father. The decree, holder replied that 
the judgment-debtors being Sayeds were 
governed by Mahomedan law and not by 
custom. During the pendency of the pro- 
ceedings in the executing Court, Act 2 of 
1936 was enacted, which lays down that 
where custom is the rule of decision in 
regard to succession, ancestral property i 3 
exempt from attachment in execution, un- 
less the case is brought within certain 
specified exceptions mentioned in the sec- 
tion. The crucial point in the case there- 
fore is, whether custom is the rule of 
decision in regard to succession to immo- 
vable property in the tribe or family of the 
respondent. 

In the “Customary Law of the Dera 
Ghazi Khan District” compiled by Mr.' 
Wilson in the course of the second revised 
settlement of 1917-1920, in answ r er to 
Question 28 at p. 24, Sayeds are described 
as following Mahomedan law in matters of 
succession, and at pp. 25-26 three instances 
of succession in this tribe are given in 
which Mahomedan law was folkrwed. It 
is unfortunate that in his judgment the 
learned District Judge does not refer to 
this entry at all. It is settled law that 
entries m the riwaj-i.am are to be presum- 
ed to be correct and the onus lies heaJ 
vily on the party who wishes to prove the 
contrary. It is not clear from the record 
whether the judgment, debtor had set up a 
general custom prevailing among Sayeds 
generally in the Dera Ghazi Khan dis. 
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trict, or a special custom in his own family 
only. His counsel has stated before me 
that the custom relied upon was a spe- 
cial family custom, and he contended that 
in support of this two recent instances of 
succession contrary to Mahomedan law 
have been proved on the record. These 
instances were considered sufficient by the 
learned District Judge. Counsel concedes, 
however, that in view of the recent Full 
Bench decision of this Court in A I E 
1937 Lab 451, 1 these instances cannot be 
considered to be sufficient. It has been held 
by the Full Bench that a custom can be 
established only by proof of “ancient” in- 
stances and that a few instances of recent 
times are not sufficient. Following the Full 
Bench case, it is not possible to hold on 
the present record that the rule of succes- 
sion in this tribe or family is different 
from that mentioned in the riwaj-i-am. 
As however the Full Bench decision was 
delivered only recently, and a different 
view had prevailed before its pronounce- 
ment, I do not think it fair to the res- 
pondent to decide the case without giving 
him an opportunity of establishing the 
alleged custom by proof of “ ancient ” 
instances, in accordance with the decision 
of the Full Bench. 

I accordingly accept the petition for 
revision, set aside the judgments of the 
Courts below and remand the case to the 
Court of first instance with the direc- 
tion that the judgment-debtor-respondent 
be given an opportunity of producing 
ancient instances to prove the alleged 
custom contrary to the entry in the riwaj- 
i-am. The decree- holder will be entitled 
to give evidence in rebuttal. Costs will 
abide the event. Both counsel have been 
directed to cause their clients to appear 
before the Junior Subordinate Judge, Dera 
Ghazi Khan on 6th December 1937. 

D.S./r.K. Case remanded . 

1. Bahadur v. Mfc. Nihal Kaur, (1937) 24 A I R 
Lah 451=169 I 0 909=1 L R (1937) Lah 
694=39 P L R 349 (P B). 
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Bhide J. 

Thakar Das — Plaintiff Appellant. 

v. 

J ai Kishen Das — Defendant 

Respondent. 

Second Appeal No. 1570 of 1936, Decided 
on 12th July 1937, from decree of Addl. 
Dist. Judge, Lahore, D/- 14th August 1936. 


J ai Kishen Das A. I. R, 

(a) Evidence Act (1872), S. 115— Represen- 
tation — Acting upon — B pleading estoppel by 
representation against A — A is not precluded 
from showing that representation was due to 
mistake and it cannot operate against him till B 
proves that he acted upon it and changed his 
position to his prejudice. 

Where B pleads that A made certain represen- 
tations to him as regards his title to certain pro- 
perty and in a suit by A with respect to such pro- 
perty against B, B pleads that A is estopped by 
his representations and he cannot therefore bring 
the suit, A is not precluded from showing that the 
representation was due to a mistake and that it 
cannot operate against him till B establishes that 
he acted upon such representation and changed his 
position to his prejudice. [P 450 0 1] 

(b) Transfer of Property Act (1882), S. 52 — 
Applicability — Suit by A to recover Ieasemoney 
of certain property from B — B pleading that A 
represented to him that C owned half share in 
such property — B further pleading payment of 
half lease money to G — Contention by B that 
he . having taken mortgage from C of his half 
share on A’ s representation, A was estopped 
from denying his title as mortgagee — Mortgage 
taken by B from C7, on repudiation by A of G's 
title and on institution of suit for declaration of 
his title against G as well as B — Mortgage held 
affected by doctrine of lis pendens — A held not 
bound by mortgage, 

A brought a suit against B to recover lease 
money of certain property. B pleaded that A had 
represented to him that C had half share in such 
property and that on such representation he paid 
half the lease money to C and took a mortgage of 
his half share from C. B therefore contended that 
A was estopped from denying his title as mortgagee 
and that he was bound by his mortgage. It was 
found that B took his mortgage from G after 
repudiation by A of C’s title to the property and 
after the institution of the suit by A against C for 
declaration of his title to the property. To this 
suit B was also made a party: * 

Held that even though B was aware of the fact 
that the title of his mortgagor C was in dispute he 
took the mortgage from G. The mortgage was 
therefore affected by the dootrine of lis pendens 
and A could not be held bound by such mortgage. 

,[P 451 C 1] 

(c) Practice— Adjournment— Process fee paid 
late but summons returned with report that 
witness could not be found — Witness important 
one — Refusal to adjourn case for producing 
such witness is not justified. 

Where the Court refused to grant a further 
adjournment to the defendant to produce a witness 
on the ground that the process fee for such witness 
was deposited late but it appeared from the record 
that the summons to him was returned with the 
report that he could not be found and when he 
was undoubtedly an important witness: 

Held that the refusal by the Court to grant an 
adjournment to the defendant to produce the wit- 
ness under the circumstances was not ^ q 

J. N. Aggarwal — for Appellant. 

M. C. Mahajan and Sant Singh 

for Respondent. 
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Judgment. — Second Appeals Nos. 1570 
and 1602 of 1936 are connected and will 1)9 
disposed of together. These arise out of a 
suit for recovery of Rs 1800/- as rent by 
one Thakar Das against Jai Kishen Das. 
It was alleged that the shops were origi- 
nally leased by Mb. Karam Devi to the 
defendant at a rent of Rs. 80/- p. rn. 
Mt. Karam Devi died on 15th March 1932 
and the plaintiff claimed to be her solo 
heir. He further alleged that he had 
given a notice to the defendant on 10th 
April 1935 to vacate the shops within one 
month and that as he had not done so ho 
was liable to pay double the rent, as 
stated in the notice. Allowing for Rupees 
1400 received from the defendant the 
plaintiff claimed the balance of Rs. 1800 
due on accouut of rent for the period from 
16th March 1932 to 16th June 1935. The 
•defendant raised a number of pleas which 
will appear from the following issues 
which were framed in the case: 

1. Is the suit of the plaintiff not m aintainable 
without a succession certificate ? O. P. on defen- 
dant. 2. Were any rent deeds executed after the 
death of Karam Devi in favour of plaintiff’s sons 
and Tara Chand and, if so, how does that affect 
plaintiff’s rights ? O. P. on defendant. 3. Is the 
plaintiff eutitled to claim double rent on the 
strength of notices D-l and D-2 and if not. at 
what rate is he entitled ? O. P. on plaintiff, 
4. Can the defendant challenge plaintiff’s right to 
sue notwithstanding the fact that he paid rent to 
him ? O. P on defendant. 5. Is plaintiff an heir 
of Karam Devi and can that plea be taken up in 
view of the conduct of the defendant ? O. P. on 
parties. 6. Whether plaintiff ever gave up the 
rights that accrued to him. if any, under notices 
D 1 and D-2 ? O. P. on defendant. 7. What is 
the effect of the former litigation by Tara Chand 
on this suit ? O. £. on plaintiff. 8. Relief ? 

The trial Court found all the issues 
against the defendant and decreed the 
suit. On appeal by the defendant only 
three points were raised before the learned 
Additional District Judge, viz. (l) that 
the learned Judge of the trial Court had 
erred in not giving sufficient opportunity 
to the defendant to produce his witnesses; 
(2J that plaintiff was not the heir of Mt! 
Karam Devi, and (3) that certain leases in 
favour of Tara Chand and the sons of the 
plaintiff were executed on the representa- 
tion of the plaintiff and the plaintiff being 
bound by the representation was not 
•entitled to claim the rent sued for. 

On the first point the learned Additional 
District Judge held that the trial Court 
was justified, in the exercise of its discre- 
tion in refusing to grant an adjournment 

to the defendant as he had not paid the 
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process fee in time and had not appeared 
on the date which was fixed for scrutiny 
of service. On the second point he hold 
that the plaintiff was the sole heir of 
Mt Karam Devi according to law. On the 
third point lie found that certain leases had 
been executed in favour of the plaintiff’s 
sons and Tara Chand, his nephew, by 
various tenants including the present defen- 
dant with the consent of the plaintiff and 
ho was therefore estopped from claiming 
more than one half of the rout of the 
8 hops ; for according to these leases the 
plaintiff (or his sons had only oue half 
share in the shops. Ho further found that 
the alleged notice in which the plaintiff 
had intimated that he would charge double 
the rent if the shops were not vacated 
within the period of one month had been 
cancelled as alleged by the defendant and 
the plaintiff was therefore not entitled to 
claim double the rent for any contumacious 
holding. According to the learned Addi. 
tmnal District Judge, plaintiff was only 
entitled to Rs. 1440 as half share of the 
rent for the shops till 15th March 1935. 
On the latter date, a compromise was 
effected in a suit instituted by Tara Chand 
against the present plaintiff Thakar Das by 
which Thakar Das was acknowledged by 
lara Chand as the sole owner of the shops. 
The learned Judge, was therefore of opi- 
nion that the plaintiff was entitled to full 
lent flora the date of the compromise. On 
this basis, he modified the decree of the trial 
Court and granted plaintiff a decree for 
Rs. 280 only. As the defendant had suc- 
ceeded on the main points he allowed costs 
to the defendant throughout. From this 
decision both parties have appealed. 

I shall take up the plaintiff’s appeal 
first. This appears to be concluded mostly 
y findings of fact. The learned counsel 
for the plaintiff sought to challenge some 
of the findings of the learned Additional 
District Judge, viz. (i) that the leases in 
favour of Tara Chand and plaintiff’s own 
sons had been effected with plaintiff's own 
consent and were binding on him at least 
upto the date of the compromise in Tara 
ChaDd'3 suit and (ii) that the notice dated 
iOth April 1935, on the basis of which the 
plaintiff claimed double rent had ceased to 
have force owing to a subsequent agree- 
ment between the parties by which it was 
cancelled. But these are findings of fact 
and the learned counsel was unable to 
point out in respect of these findings any 
point of law which could be properly raised 
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in second appeal. The execution of the 
lease in favour of plaintiff's sons and Tara 
Chand may have been due to uncertainty 
as regards the legal position and other 
circumstances, as deposed to by the defen- 
dant’s witnesses whose evidence has been 
accepted by the learned Additional Dis- 
trict Judge. As regards the cancellation 
of the notice dated 10th April 1935, the 
circumstances are undoubtedly very suspi- 
cious. The parties gave conflicting ver- 
sions. The learned Additional District 
Judge has, however, accepted the defen- 
dant’s version and this finding again, being 
purely one of fact, is final. 

The only point of law which the learned 
counsel for the plaintiff was able to urge 
was that even if the lease in favour of 
Tara Chand was executed on the basis of 
plaintiff’s representation as held by the 
learned Additional District Judge, he was 
not precluded from showing that the re- 
presentation was due to a mistake and that 
it cannot operate as an estoppel, unless and 
until the defendant was able to establish 
that he had acted on that representation 
and his position had been prejudiced. The 
defendant’s position was that he had paid 
rent to Tara Chand and that he had also 
accepted a mortgage of Tara Chand ’s share 
as a result of plaintiff’s representations at 
the time when the lease in favour of Tara 
Chand was executed and that the plaintiff 
was therefore estopped from denying that 
Tara Chand was entitled to half share in 
the shops. This point arises in connexion 
with the defendant’s appeal also and it 
will be convenient to consider it in dealing 
with that appeal. 

Coming now to the defendant’s appeal, 
the main point stressed on his behalf was 
that the plaintiff had instituted this suit 
in the capacity of a landlord, on the basis 
of a lease executed by the defendant in 
favour of Mt. Karam Devi, of whom plain- 
tiff claimed to be the sole heir but that he 
had failed to prove that the relationship 
of landlord and tenant existed between 
him and the defendant. The finding of the 
Courts below that plaintiff is the sole heir 
of Mt. Karam Devi according to Hindu 
law by which the parties were governed, 
was not challenged. But it was urged 
that according to the finding of the 
learned Additional District Judge plaintiff 
had himself got leases executed in favour 
of his sons and of Tara Chand in equal 
shares after the death of Mt. Karam Devi 
and as there was no subsequent lease 


in his own favour, he had no right to- 
sue as a landlord for recovery of the 
rent of the shops. It was contended 
that according to these leases, the plain- 
tiff s sons and not the plaintiff could - 
sue. This contention might have had’ 
force, had it not been for the fact, that 
the defendant himself appears to have 
recognized the plaintiff as a landlord at 
least to the extent of half share in the 
shops and has on his own showing paid 
rent to him on that basis. It appears from 
the evidence, that although a lease was 
executed in favour of the plaintiff’s sons 
and Tara Chand the lease in favour of 
plaintiff’s sons was practically treated as 
benami’ and the plaintiff himself was 
treated as the landlord. The defendant 
paid rent to the plaintiff and the receipts 
taken do not show that plaintiff purported 
to act as an agent of his sons. In view of 
this fact, there seems to be no force in this . 
contention. It is significant that the point 
was not even pressed before the learned. 
Additional District Judge. 

The next point urged was that defen- 
dant had paid rent in good faith to Tara 
Chand as owner of half of the shops on the- 
basis of the representation made by the 
plaintiff and he was therefore entitled to 
claim deduction for it. It was urged that 
the defendant had not been able to produce 
Tara Chand as a witness as the learned 
Judge of the trial Court refused to give 
him an adjournment for the purpose and 
that this action of the trial Court was 
illegal and has prejudiced him. As to this 
point, it may be noticed that the learned 
Additional District Judge ^ias only allowed 
plaintiff half rent for the shops up to 15th 
March 1935, the date of the compromise in 
the suit filed by Tara Chand and Thakar 
Das. Full rent has been allowed to the- 
plaintiff only for the three succeeding, 
months, viz. 16th March 1935 to 16th 
June 1935. It is not urged that any rent 
was paid to Tara Chand for this latter- 
period. The only fact which was laid' 
stress on in this connexion was the mort- 
gage executed by Tara Chand in favour of 
the defendant on 25th February 1934. If 
this mortgage (with possession) is held to be 
binding on the plaintiff the plaintiff will* 
of course, not be entitled to any rent for 
half share of the shops from the date of 
the mortgage. 

As I have noted above, the plaintiff has- 
been held to be the sole heir of Mt. Karam 
Devi and this finding is not disputed, bub' 
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the defendant’s contention was that the 
plaintiff was estopped from denying the 
defendant’s title as a mortgagee as the 
plaintiff had represented at the time of the 
execution of the lease in favour of Tara 
Chand that Tara Chand was owner of half 
share in the shops and the defendant had 
acted upon that representation in accepting 
a mortgage of Tara Chand’s share. The 
learned counsel for the plaintiff however 
pointed out that this mortgage was effected 
after the plaintiff had repudiated Tara 
Chand s title and Tara Chand had sued for 
a declaration of his own title. The defen. 
dant was made a party to this suit and 
was aware that the title of Tara Chand 
was in dispute. Yet, he seems to have 
accepted the mortgage of Tara Chand’s 
share during the pendency of the suit. 
In the circumstances, the doctrine of lis 
pendens laid down in S. 52, T. P. Act, will, 
in my opinion, apply and the mortgage can- 
not be held to be binding on the plaintiff. 

On the above finding, the question of 
payment of rent to Tara Chand is not 


material as far as the defendant’s appeal is 
concerned but it is material so far as plain- 
tiff’s appeal is concerned. As pointed out 
above in connexion with that appeal, the 
only point of law which was raised in that 
appeal was that even if plaintiff be held to 
be bound by his representation, he cannot 
be estopped from claiming full rent from 
the outset unless the defendant could 
show that he had actually paid rent to 
Tara Chand for half share in the shop 
which was believed by him to belong to 
him. The defendant has not established 
that he did so. But it was contended on 
his behalf that he was unable to do so as 
the trial Court refused to give him oppor- 
tunity to produce Tara Chand, who was 
his most important witness in this con- 
nexion. The learned Additional District 
Judge has held that the trial Court was 
justified in refusing to give an adjournment, 
as process fee was not deposited in time. 
7* u ; it appears that summonses were in 
fact returned with the report that Tara 
Chand could not be found. In the circum. 
stances, the mere fact that process fee was 

deposited late was hardly sufficient to 
A* 10 tr ' al Court’s order refus- 

mg further adjournment to the defen. 

dant for producing Tara Chand. Tara 
Chand was undoubtedly an important 
witness and it seems to me that in the 

IhonM K ° f J UStlCe further opportunity 
should have been given. I therefore frame 


the following additional issue and remit 
the case to the learned Additional District 
Judge for a finding thereon : (l) Did the 
defendant pay any rent to Tara Chand for 
his share in the shop ? If so, how much 
and for what periods ? 

The defendant should be given reason- 
able opportunity to produce Tara Chand 
and a finding recorded on the basis of the 
evidence of Tara Chand and the other evi- 
dence on the record. Report within two 
months. Objections shall be filed within 
ten days thereafter and the case put up for 
hearing thereafter as early as possible. 
Parties should appear before the Additional 
District Judge, Lahore, on 26th July 1937. 

A.L./r.k. Case remanded. 
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Bhide J. 

F irm Abdur Baliim-Mohammad Gulzar 
— Decree. holder — Appellant. 

v. 

Firm Fate Mohammad. Din Mohammad 
— Judgment. debtor — Respondent. 

Exn. Second Appeal No. 52 of 1937, 
Decided on 3rd November 1937, from order 
of Dist. Judge, Amritsar, D/. 3rd November 
1936. 

Execution - Step-in-aid — ■ Application to 
wrong Court is not step-in-aid. 

Application for execution of a decree made to a 
wrong Court cannot be considered as a step-in-aid 
of execution. [p 452 q 1, 2] 

Ghulam Mohy.ud-Din — for Appellant. 

Mohammad Munir — for Despondent. 

Judgment. This is a second appeal 
arising out of an application for execution 
of a decree, dated 14th December 1929, 
which has been dismissed by the Courts 
below as time-barred. The decree was 
obtained from the Court of Lala Parshotam 
Lai, Subordinate Judge. The first applica- 
tion for execution was made on 6th Decem- 
ber 1932. By that time Lala Parshotam 
Lai had been transferred and the applica- 
tion for execution was presented to the 
Senior Subordinate Judge who transferred 
it to the Court of Mr. Sher Nawab Khan, 
Subordinate Judge. On 8th December 1932) 
the decree- holder was absent and the 
application was dismissed in default. The 
second application was presented on 17th 
December 1932 to the Court of Mr. Sher 
Nawab Khan. It was then discovered 
that the application should have been 
presented to the Court of Bakhshi Sher 
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Singh who was the successor of Lala 
Parshotam Lai. The application is then 
said to have been returned to the decree, 
holder for presentation to the proper 
Court. It was so presented on 20th Decem. 
her 1932. It was again dismissed on 
24th April 1933. There were several other 
applications afterwards which were dis- 
missed for one reason or another. Even- 
tually, the present application was made on 
25th March 1936 and it has been dismis- 
sed as time- barred on an objection being 
raised by the judgment-debtor. 

The decision of the question of limita- 
tion turns mainly on the question whether 
the first application for execution, dated 
6th December 1932, was made to the 
proper Court. The learned counsel for 
the appellant contended that the applica- 
tion was made to the proper Court as Lala 
Parshotam Lai, Subordinate Judge, who 
passed the decree, had been transferred ; 
but it has been found by the Courts below 
that Bakhshi Sher Singh was the succes- 
sor of Lala Parshotam Lai and in the 
circumstances it seems clear that the appli- 
cation should have been made to Bakhshi 
Sher Singh according to law. The learned 
counsel for the appellant then contended 
that the appellant had at any rate acted in 
good faith in prosecuting his application in 
the Court of the Senior Subordinate Judge 
and he was therefore entitled to deduct the 
time so spent under S. 14, Lim Act. The 
Courts below have found that the appel- 
lant did not act in ‘good faith’ in present- 
ing the application to the Senior Subordi- 
nate Judge. This is a finding of fact; but 
even if it were considered to be a mixed 
question of fact and law, it seems to me 
that the appellant cannot get any benefit 
from S. 14 in the circumstances of the 
case. For his first application was made 
on 6th December 1932 and it was dis- 
missed in default on 8th December 1932, 
as stated above. He was therefore entitled 
only to deduct two days on account of the 
prosecution of his first application. The 
second application had however not been 
made till 17th December 1932. Even 
making allowance for the two days spent 
in prosecuting the first application, this 
second application which was presented 
on 17th December 1932, i. e. more than 
three years and two days after the decree 
was time-barred. 

The learned counsel for the appellant 
contended that the first application should 
be considered to be a step-in-aid; but it 
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seems clear that the Court of the Senior 
Subordinate J udge was not the proper 
Court for presentation of the application 
for execution and hence any application 
to that Court was not a step.in-aid. The 
appellant could at best claim the benefit of 
S. 14; but for the reasons stated above 
it seems to mo that that section cannot 
help him in the circumstances of the case. 
I therefore uphold the decision of the 
learned District Judge and dismiss the 
appeal but in view of all the circumstances 
leave the parties to bear their costs. 

B.D./R.K. Appeal dismissed. 
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Bhide J. 

Zairian Mehdi Khan — Defendant — * 
Appellant. 

v. 

Hayat Khan , Plaintiff and another , 
Defendant — Respondents. 

First Appeal No. 118 of 1937, Decided 
on 21st October 1937, from order of Dist. 
Judge, Gujranwala, D /- 24th February 
1937. 

Punjab Pre emption Act (I of 1913), S. 22 
(1). (5) — Security bond becoming void — Fresh 
bond should be asked for and not cash. 

Having exercised the option between cash and 
security bond by asking for security bond, the 
Court cannot ask for cash in case the security 
bond submitted becomes void. Court should ask 
for another security bond instead. [P 452 C 2] 

Jagan Nath Aggarwal — for Appellant . 

Shamair Chand — for Respondents. 

Judgment. — The plaintiff was ordered 
to furnish security under'S. 22 (l) of the 
Punjab Pre-emption Act, but the surety 
withdrew and then he was asked to deposit 
cash within a certain time. He failed to 
do so and as a result the suit was dismis-, 
sed. The learned District Judge has held 
that the security bond having become void, 
the Court should have asked for fresh secu- 
rity and not cash under S. 22 (5) (b) of the 
Act. The learned Judge has accordingly 
remanded the case with the direction that 
fresh security be ordered to be furnished. 

In my opinion the interpretation placed on 
S. 22 (5) (b) by the learned District Judge 
is correct. S. 22 (l) was no longer appli- 
cable as issues had been framed and the 
option as regards choice between cash andi 
security had already been exercised. I dis- 
miss the appeal, but in view of all the 
circumstances leave the parties to bear 
their costs in this Court. 

B.D./r.K. Appeal dismissed . 
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Addison and Abdul Rashid JJ. 

Mt. Mubarak Jan — Plaintiff — 

Appellant. 

v. 

Mt. Taj Begum and others — 

Defendants — Respondents. 

First Appeal No. 15 of 1937, Decided on 
14th January 1938, from decree of Addl. 
Sub.Judge, First Class, Lahore, D /- 17th 
November 1936. 

(a) Mussalman Wakf Validating Act (1913), 
S. 3 — Words “which in all other respects is in 
accordance with provisions of Mussalman 
law” — Meaning. 

The words “which in all other respects is in 
accordance with the provisions of Mussalman 
law” do not refer to the law of inheritance but 
the law of wakfs as governed by Mussalman law. 

[P 453 C2] 

(b) Mussalman Wakf Validating Act (1913), 
S. 3 (a) — Wakf in favour of some members of 
family or some children or descendants to the 
exclusion of others is valid. 


The expression “family, children and descen- 
dants” in Cl. (a) of S. 3 do not mean the family 
or children or descendants as a class but may 
mean only some persons of a particular class and 
under the Mahomedan law a valid wakf can bo 
created in favour only of some members of the 
family or some of the children or descendants, 
whether males or females, and to the exclusion of 
others : A 1 R 1930 Sind 318 and A I R 1928 Ah 
516, Rel. on. [P 453 q 

Vishnu Datta and Mohd. Amin (Sheikh) 

— for Appellant^ 
Malik Mohd. Amin for Bespondents. 


Addison J. The following pedigree 
table is necessary: 

Mst. Taj Begum = Rakmat Ali = Mt. Wazir 
Deft. No. 1 Khan Begum 

deceased 

Mt. Rahat Jan Mt. Mubarak Jan 

daughter deceased Plaintiff 


Mt. Daisy 
Dilara 
(Deft. No. 2) 


I 

Qamar Sultan 
(Deft. No. 3) 


Rahmat Ali Khan executed a wakf-alal- 
aulad on 29th July 1931 under which he 
was himself the first beneficiary, then his 
wife Taj Begum, defendant 1, then his two 
grandchildren, Daisy Dilara and Qamar 
oultan, after which the property was to go 
to Anjuman Hamayat Islam. Rahmat Ali 
Khan has since died. Mubarak Jan, his 
second daughter, has challenged the wakf 
and has claimed that she is entitled as heir 
to seven-eighths of the house. The suit has 
been dismissed and she has appealed. The 


short point in the appeal is whether tho 
wakf is valid. It was contended that as it 
was against the Mahomedan law of inheri- 
tance and the principal heir had been ex- 
cluded it was illegal according to Mahome- 
dan law. The section relied upon is S. 3, 
Mussalman Wakf Validating Act (6 of 
1913), which runs as follows : 

It shall bo lawful for any person professing tho 
Mussalman faith to create a wakf which in all 
other respects is in accordance with tho provisions 
of Mussalman law, for the following among other 
purposes : (a) for the maintenance and support 
wholly or partially of his family, children or des- 
cendants; and (b) where the person creating a wakf 
is a Hanafi Mussalman, also for his own main- 
tenance and support during his lifetime or for tho 
payment of his debts out of tho rents and profits 
of the property dedicated : 

Provided that tho ultimate benefit is in such 
cases expressly or impliedly reserved for the poor 
or for any other purpose recognized by the Mussal- 
man law as a religious, pious or charitable purpose 
of a permanent character. 

It is clear however, that the words, which 
in all other respects is in accordance with 
tho provisions of Mussalman law’ do not 
refer to the law of inheritance but the law 
of wakfs as governed by Mussalman law. 
Further, sub-cl. (a) allows a wakf for the 
maintenance and support w'holly or partially 
of his family, children or descendants, and it 
has been held by a Division Bench of the 
Sind Judicial Commissioners Court in 125 
I C 33 1 that the expression family children 
and descendants’ in Cl. (a), S. 3, Mussalman 
Wakf Validating Act, do not mean the 
family or children or descendants as a 
class but may mean only some persons of a 
particular class and that under the Maho- 
medan law a valid wakf can be created in 
favour only of some members of the family 
or some of the children or descendants, 
whether males or females, and to the exclu- 
sion of others. This authority is on all 
fours with the present case while it may 
further be pointed out that in a Division 
Bench case, AIR 1928 All 516, 2 two 
widows received most inadequate benefits 
while both daughters were entirely neglect- 
ed except that one daughter was to receive 
for her life, after her mother’s death, the 
scanty allowance payable to her mother in 
the first instance. That therefore is auother 
instance of exclusion of some of the des- 
cendants. There is no question that the 

1. Abdul Nabi Karimdino v. Muzharali Nur 

Mahomed, (1930) 17 A I R Sind 318=125 I G 

33=25 S L R 39. 

2. Mt. Musharraf Bogam v. Mt. Sikandru Jahan 

Begam, (1928) 15 A I R All 516=111 I 0 583 

=51 All 40=26 A L J 1180. 
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wakf is valid: in fact in the present case it 
goes completely to the Anjuman Hamayat 
Islam after the death of the two grand- 
children, There is no force in this appeal 
which we dismiss but we make no order as 
to costs here. The appeal has been pre- 
ferred in forma pauperis and accordingly 
the plaintiff is hereby ordered to pay the 
court-fees, which would have been paid by 
her if she had not been permitted to sue as 
a pauper. A copy of the decree should be 
forwarded to the Collector. Apparently the 
trial Judge did not make a similar order in 
the suit but Government under O. 33, 
R. 12, Civil P. C., can apply to the Court 
at any time to have the order made. 

D.S./r.K. Appeal dismissed. 
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i 

Tek Chand Offg. C. J. 

II. G. Lush — Defendant — Petitioner. 

v. 

Lala Bam Chand Manchanda — 

Plaintiff — Respondent. 

Civil Revn. Petn. No. 701 of 1936, 
Decided on 15th July 1937, from decree of 
Judge, Small Cause Court, Lahore, D/- 
27th July 1936. 

Landlord and Tenant — Suit for rent — Person 
taking on lease certain premises so long as 
he would remain in town — Lessee leaving pre- 
mises without sufficient reason before expiry of 
term — Landlord protesting to such vacating 
and entering into possession — Suit for rent 
for unexpired portion of lease held was main- 
tainable. 

A person contracted to take certain premises on 
lease for a period of three years and subsequently 
extended it to a period during which he would 
remain in the town. After remaining in possession 
of the premise* for a long period he left the pre- 
mises without any sufficient reason before the 
expiry of the term inspito of the warning given by 
the landlord that he would bo liable for rent so 
long as he would remain in the town. The land- 
lord thereupon took possession of the premises and 
brought a suit for recovery of rent for a part of 
the unexpired period of lease: 

Held that a suit for rent could lie for the 
unexpired period of lease: (1876) 2 Q B D575 , Bel. 
on; 137 P B 1906, Disting. [P 455 0 2] 

Ishwar Das — for Petitioner. 

Devi Dyal Kapur — for Bespondent. 

Order. — The previous history of this 
case is given in my order of remand, dated 
15th April 1936, in Civil Revn. No. 7 
of 1936, and it is not necessary to recapi- 
tulate it here. Briefly, the facts are that 


the plaintiff-respondent is the owner of a 
house in Lahore. The defendant-petitioner 
is an employee of the Burma Shell Com- 
pany and has been posted at Lahore for 
some years. Early in 1931 the defendant 
took on lease the plaintiff’s house on a 
rent of Rs. 70 per mensem, plus Rs. 3-8-0 
water-rate, which also was payable to the 
landlord. Originally the tenancy was for 
a period of three years, commencing from 
1st February 1931. The plaintiff alleges 
that subsequently, at the request of the 
defendant and by consent of parties, the 
term of the lease was extended from three 
years to so long as the defendant remained 
in Lahore. The defendant however vacat- 
ed the house on 15th March 1935, though 
he then was, and still is, posted at Lahore. 
He had paid to the plaintiff rent up 
to 15th March, and that for the later half 
of March has been realized from him under 
a decree passed by the Small Cause Court. 
In May 1935, the plaintiff brought this 
suit against the defendant for recovery of 
rent for April and May 1935, alleging that 
the defendant had vacated the house on 
15th March 1935 without any justification 
that in accordance with the conditions of 
the contract between the parties the tenancy 
was to subsist so long as the defendant 
remained in Lahore, and that he was liable 
to pay rent for the period in dispute. The 
defendant pleaded that the tenancy was for 
a period of three years only which expired 
on 1st January 1934. He denied that the 
term of the lease had been modified as 
alleged by the plaintiff, and further averred 
that he had left the house “at the sugges- 
tion of the plaintiff himself.” Lastly, he 
urged that the suit for rent was not main- 
tainable as the plaintiff had taken posses- 
sion of the house as soon as the defendant 
had vacated it. 

The suit was originally dismissed by the 
Judge, Small Cause Court, on the legal 
ground that, even if the modification of the 
original term of the tenancy extending its 
duration from three years to the period 
during which “the defendant remained in 
Lahore” was proved, it was bad for uncer- 
tainty. On revision, it was held by this Court 
that this view of the law was incorrect, and 
that a tenancy for the period during which 
the tenant remained in the station where the 
rented premises are situate was valid. The 
case was accordingly remanded for re- deci- 
sion on the merits. The Judge, Small Cause 
Court, has held it proved that the parties 
had, by mutual agreement, modified the 
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conditions of the tenancy so as to extend 
its duration from a period of three years to 
so long as the defendant remained in 
Lahore.” He has also held that the defen- 
dant did not vacate the house on loth 
March 1935 “ at the suggestion, ” or with 
the consent, of the plaintiff. He found, on 
the other hand, that the real facts were 
that the defendant wanted a reduction in 
the rent, to which the plaintiff did not 
agree ; and the defendant vacated the 
house in spite of the warning of tho plain- 
tiff that he was liable to pay rent so long 
as he remained in Lahore. Though the 
plaintiff took possession of the house as 
soon as it was vacated by the defendant 
on 15th March 1935, this did not, in the 
opinion of the learned Judge, put an end 
to the tenancy as the plaintiff had never 
assented to the surrender of possession 
by the defendant, which could only be 
made with the consent of the landlord. ” 
He accordingly passed a decree in favour 
■of the Plaintiff for Rs. 147, being tho rent 
and water-rate for two months. 


The defendant has come in revision and 
his counsel has challenged the findings of 
fact of the Court below, that the term of 
the tenancy had been extended by mutual 
consent of the parties, and that the defen. 
dant did not vacate the house at the 
suggestion, or with the consent, of the 
landlord. . After hearing counsel I see no 
force in either of these contentions. The 
findings of the Court below are supported 
by oral and documentary evidence on the 
record and on this evidence no other con- 
clusion can possibly be drawn. In the 
lower Court it was argued that there was 
a, surrender of the tenancy when the defen- 
dant vacated the house and the plaintiff 
took possession of it. This contention was 
overruled by the learned Judge on the 
ground that surrender must be with the 
consent of the landlord or it might be by 
operation of law. In this case no consent 
was proved, and it is quite clear from the 

correspondence that the plaintiff was all 
a ong protesting against the vacation of 
the house by the defendant and was hold- 
ing him responsible for payment of the 
rent. Before me, the learned counsel for 
the petitioner specially stated that he 
J? 3 . ” 0 !; ag’tatmg this point again. He 
admitted that if it were found that as a 
matter of fact the term of the tenancy had 
been extended for the period during which 
the defendant remained in Lahore,” it could 
not be said to have been determined on the 


day the defendant vacated the house and 
the plaintiff took possession of it. 

He argued however that on this finding 
the suit for rent did not lie, the only 
remedy open to the plaintiff being to sue 
for damages under S. 73, Contract Act. In 
support of this contention he referred to 
Wood falls Law of Landlord and Tenant, 
p. 117, where it is stated, that there are 
two remedies available for breach of a 
contract of lease, either of which, but not 
both, may generally be adopted by the in- 
tended landlord or by the intended tenant, 
as the case may be, viz. (l) an action to 
recover damages for breach and (2) an 
action to compel specific performance of the 
contract. The learned counsel also referred 
P R 1906 1 in which the same pro- 
position was laid down. This ruling how- 
ever and the quotation from Wood fall are 
not applicable to the facts of the present 
case. In the ruling cited, the defendant, 
having agreed to take certain premises on 
lease, had not entered into possession at all. 
In the present case, as already stated, he 
had been in actual possession for a long 
time, but had vacated without any suffi. 
cient reason, before the expiry of the term. 
The rule laid down in Woodfall also applies 
to intended landlord” or “intended tenant”. 
Moreover, in those cases also, one of the 
alternative remedies available is stated to 1 

be a suit for specific performance of the 1 
contract. 



No authority has been cited in support 
of the proposition, that in circumstances like 
those of the present case, a suit for rent does 
not lie. On the other hand in (1876) 2 Q B D 
57o, the facts of which are very similar to 
those of the present case, a decree for reco- 
very of rent for the unexpired period of 
the lease was passed. After giving the case 
careful consideration, I am of opinion that 
the decision of the lower Court is correct. 
The petition for revision fails and is dis. 
missed. Having regard to all the circum- 
stances however I leave the parties to bear 
their own costs throughout. 


K.B./r.k. Revision dismissed . 

1. Lachmi Narain v. Vernon, (1906) 137 P R 

1906=1 P W R 1907=5 P L R 1907. 

2. Oastler v. Henderson, (1876) 2 QBD 575=46 

L J Q B 607=37 L T 22. 
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Jai Lal J. 

Telu — J udgment- debtor — Appellant. 

v. 

Baja Lam and others — Decree -holders 

— Bespondeuts. 

Exn. Second Appeal No. 1097 of 1937, 
Decided on 10th January 1938, from order 
of Dist. Judge, Ambala, D/. 17th April 
1937. 

(a) Civil P. C. (1908), Ss. 2 (2), 144— Order 
on ^appeal setting aside sale of judgment-deb- 
tor’s property is decree — S. 144 covers such 
order. 

An order passed on appeal setting aside the sale 
of a judgment-debtor’s property is a decree and 
S. 144 is wide enough to cover such order. 

N , [P 466 C 2] 

(b) Limitation Act (1908), Arts. 181, 182 
—Art. 181 applies to application for restitu- 
tion under S. 144, Civil P. C. and not Art. 182. 

Article 181 applies to an application for restitu- 
tion under S. 144, Civil P. C. An application 
under S. 144 is not an application for execution 
and Art. 182 does not apply to such an applica- 
tion : A I R 1931 Lah 504 ; A I R 1926 Lah 
6S5 ; A I R 1924 Lah 166 ; A I R 1913 Lah 378 
and AIR 1934 All 626, Foil. ; A I R 1934 Pat 
246 (F B), Not foil. (P 456 C 2; P 457 C 1] 

Prakash Chandra Jain — for Appellant. 

Asa Bam Aggarwal — for Bespondeuts. 

Judgment. — This second appeal is by 
Telu, son of Mula, deceased judgment- 
debtor. In execution of a money decree 
against Mula, his proprietary land and his 
mortgagee rights in some other land were 
attached and sold to the decree, holders. 
On an appeal by the judgment-debtor 
Mula, to this Court the sale of the mort- 
gagee rights to the decree-holders in full 
satisfaction of the decree was confirmed but 
the sale of the proprietary land was set aside 
on 21st December 1932. It appears that 
possession of both the mortgagee rights 
and proprietary rights had been given to 
the decree- holders, the purchasers of those 
rights. Mula having died an application 
was made by his son Telu on 19th May 
1933 for possession of the land in which 
proprietary rights had been sold to the 
decree- holders but the sale had been set 
aside by this Court. This application 
however was dismissed in default. The 
application out of which these proceedings 
have arisen was then made by Telu on 14th 
January 1936. This application is also for 
possession of the proprietary land. It pur- 
ports on the face of it to be made under 
S. 144, Civil P. C. 

Two questions arise on this appeal: 
■whether the application should be under 


S. 144 or whether it i3 under S. 151, Civil 
P. C. ; and secondly, which Article of 
the Limitation Act is applicable: whether 
Article 181, which provides a period of' 
three years from the date of the order 
which entitled Telu to an order for restitu- 
tion, or whether Art. 182, which applies to 
applications for execution, in which case 
the application of 19th May 1933 is claimed 
to be a step-in-aid of execution and there- 
fore the application of 14th January 1936 
is claimed to be within time. 

Section 144 provides for restitution in 
cases where a decree is varied or reversed. 
The question is whether an order passed 
on appeal setting aside the sale of judg. 
ment-debtor’s property is a decree. In my 
opinion it is. S. 144 is wide enough to 
cover such an order. The learned counsel* 
for 'the appellants in fact did not seriously 
urge this point. This result follows from 
the definition of the decree in the Civil 
Procedure Code. 

The next question is of the applicability 
of Art. 181 or Art. 182, Lim. Act. On 
that point the authorities of this Court 
are clear. It was held in 67 P B 1918 1 
that Art. 181 applied to an application for 
restitution under S. 144. The distinction 
between S. 583, Civil P. C. of 1882 and 
S. 144 of the present Civil P. C. was pointed 
out and It was held that the change in th© 
phraseology of S. J 44 enacted by the pre- 
sent Civil Procedure Code had the result 
of taking an application under S. 144 out 
of the purview of an application for exe- 
cution of a decree. The same view was 
taken in A I B 1924 Lah 166 2 and AIR 
1926 Lah 685 3 and by a Division Bench 
of this Court on a Letters Patent appeal 
from the case in A I B 1931 Lah 504.* 

It is true that there is no detailed discus- 
sion of the question in these three judg- 
ments but the conclusion of the learned 
Judges is that Art. 181 applies. 

For the appellants reliance is placed on 
a Full Bench judgment of the Patna High 
Court, 13 Pat 411; 6 but against this as 

1. Ram Singh v. Sham Parshad, (1918) 6 A I R 

Lah 378=44 I 0 301=67 P R 1918=15 PLR 

1W18 

2. Chanda Singh v. Bishen Singh, (1924) 11 

AIR Lah 166=76 I 0 501. 

3. Gujarma] v. Narain Singh, (1926) 13 A I B 

Lah 685=96 I O 804. 

4. Gujarmal v. Narain Singh, (1931) 18 A I B 

Lah 504=134 I 0 206=32 PLR 395. 

5. Bhaunath Singh v. Kedar Nath. (1934) 21 

A I R Pat 246=148 I 0 1180=13 Pat 411= 

16 P L T 173 (P B). , 
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I have already mentioned there is the 
view of this Court and also the view of a 
Full Bench of the Allahabad High Court 
in A I It 1934 All 626.° The preponder- 
ance of opinion in the other High Courts 
is to the same effect. I consider therefore 
that Art. 181 applies to an application for 
restitution under S. 144, Civil P. C. An 
application under that section is not an 
application for execution. In the present 
case there was no order by this Court 
when it accepted the appeal of the judg- 
ment-debtor in 1932 that the property in 
dispute should be restored to the judgment- 
debtor. Consequently I dismiss this appeal 
but under the peculiar circumstances of 
the case I leave the parties to bear their 
own costs in this Court. 


R.M./r.k. 


Appeal dismissed . 


6. Para mesh war Singh v. Sitladin Dubo, (1934) 

21 A I R All 620=150 I C 1096=1934 A L J 
503 (F B). 
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Bhide J. 

Nagina and others — Plaintiffs — 

Appellants. 

v. 

Mt. Bishni and others — Respondents. 

Second Appeal No. 1623 of 1936, Decid- 
e on 16th April 1937, from decree of Dist. 
Judge, Ambala, D /. 2nd June 1936. * 

. Lim »tation Act (1908), Art. 125 — Art. 125 

18 not restricted to reversioners — Suit by 
members of proprietary body of village to 

byArf by widow void « governed 

The word ‘reversioner’ should not bo imported 
into Art. 125. Art. 125 is not restricted to suit by 
reversioners. A suit by certain members of the 
proprietary body of the village to declare that an 
alienation by a widow shall not affect their rever- 
sionary rights is governed by Art. 125. [P 457 C 2] 

Tek Chand — for Appellants. 

Dr. Nand Lai for Bespondents. 

Judgment. This is a second appeal 
arising out of a suit by certain members of 
the proprietary body of the village Dhanna 
in the - Ambala'district for a declaration that 

Mf a* • • ^ Dd made a widow named 
Mt Atn m favour of a minor named Maghi 

shall not affect their reversionary rights.* 
The trial Court found that the plaintiffs 
were entitled to succeed to the property 
according to custom on the death of Mt. Atri, 
but held the suit to be time-barred under 
Art. 120, Lim. Act. This decision was con- 
tinued on appeal by the learned District 


Judge and the plaintiffs have come up in 
second appeal. 

Two preliminary objections were raised 
by Dr. Nand Lai for tho respondents, viz. 
that the appeal was not properly instituted 
as the power of attorney was not thumb, 
marked by all the appellants and secondly 
that tho appeal was not properly stamped. 
Neither of them appears to have force. 
There was apparently doubt as to whether 
the power of attorney was duly thumb- 
marked by somie of the appellants, but as 
tho appeal could have been liled by any of 
the appellants in the interests of all, these 
appellants were eventually made respon- 
dents to remove tho objection raised by 
the office. As regards the court- fee, the 
alienation was by a widow and as the suit 
was not based on any allegation that tho 
property was ancestral, Art. 22, Court-fees 
Act (as amended in the Punjab) was not 
applicable and the court-fee of Rs. 10 was 
in my opinion sufficient. 

On merits, the only question for decision 
is that of limitation. The learned counsel 
for appellants has contended that the suit 
was governed by Art. 125, Lim. Act and 
not by the residuary Art. 120. The Courts 
below have held that Art. 125 was inappli- 
cable because the suit was instituted by 
members of the proprietary body and not 
by near reversioners. Art. 125, however is 
not by its warding restricted to suits b\ 
reversioners. According to the wording ol 
that Article any suit by a Hindu or a 
Mahomedan of this type would be govern- 
ed by it provided the plaintiffs were the 
persons who if the female who made the 
alienation died at the date of the institution 
of the suit, would be entitled to possession 
of the land in suit. According to the find- 
ing of the trial Court, the plaintiffs did 
fulfil this condition and I see no justifica- 
tion for importing the word reversioner in 
this Article which does not occur there. 

I therefore hold that the suit is governed 
by Art. 125, and would be clearly within 
time, the period of limitation under this 
Article being 12 years, if the plaintiffs are 
the persons entitled to possession on the 
death of Mt. Atri. 

The learned District Judge has not 
however given any clear finding on the 
question whether the plaintiffs were the 
persons entitled to possession of the land 
if Mt. Atn had died at the date of the insti- 
tution of the suit. I accordingly accept 
the appeal and remand the case to the 
learned District Judge for determination of 
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this question and re. decision on merits. 
Costs to follow final decision. 

Parties to appear before the learned 
District Judge of Ambala on 3rd May 1937. 

t.M./d.S. Case remanded. 
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Addison and Din Mohammad JJ. 

Mohammad Sharif — Appellant. 

v. 

Mrs. Boughton and another — 

Respondents. 

Letters Patent Appeals Nos. 151 and 
152 of 1937, Decided on 15th February 
1938, from order of Bhide J., Lahore, 
D/- 23rd November 1937. 

Punjab Colonization of Government Lands 
Act (5 of 1912), S. 18 — Words used in S. 18 
are similar to those used in S. 60, Civil P. C. — 
Lands though not liable to be attached and sold, 
receiver can be appointed in fit case to liquidate 
decree from profits of lands. 

The words used in S. 60, Civil P. G. are the 
same as those used in S. 18 of Punjab Coloniza- 
tion of Government Lands Act. It follows there- 
fore that if a receiver can be appointed under 
S. 51, Civil P. C. although the property is not 
liable to attachment or sale by reason of S. 60 of 
the same Code, similarly a receiver can be appoint- 
ed in a fit and proper case to liquidate a decree 
from profits of lands, although the lands or rather 
the interest in the lands cannot be attached or 
sold by reason of S. 18, Punjab Colonization of 
Government Lands Act: AIR 1937 Lah 433, 
Foil.; AIR 1925 P C 176 and AIR 1932 Cal 
189 , Rel. on; AIR 1933 Bom 350, Ref. 

[P 458 0 2] 

Inder Dev — for Appellant. 

Achhru Ram and Khilanda Ram — 

for Respondents. 

Addison J. — This judgment will dispose 
of Letters Patent Appeals Nos. 151 and 
152 of 1937. One Mohammad Sharif got 
a decree from the trial Court, which was 
set aside by this Court on 20th November 
1934. The opposite party claimed restitu- 
tion and Mohammad Sharif successfully 
resisted this claim up to last year when, on 
27th May 1937, a lease of certain land, of 
which he is an occupancy tenant and to 
which the provisions of S. 18, Punjab 
Colonization of Lands Act apply, was 
auctioned. The highest bidder was Captain 
Mehr Din, who offered Rs. 7736 for a • 
lease of the land for 30 years ; this sum 
being sufficient to pay off the amount 
claimed in restitution plus certain taqavi 
due, owing to the Government. This lease 
was confirmed by the Court on 18th June 
1937. Against that order and the con- 


nected order two appeals were instituted 
in this Court, which were dismissed by 
Bhide J. on 23rd November 1937. These 
appeals under the Letters Patent are 
against the orders passed by him. Under 
S. 18, Colonization of Government Lands 
(Punjab) Act 5 of 1912, the land in ques- 
tion cannot be attached or sold in execu- 
tion of a decree or order of any Court 
or in any insolvency proceedings. It is 
on this ground that these appeals were 
admitted. 

We are prepared to concede that a lease 
cannot be granted without attachment; 
but it was held by their Lordships of the 
Privy Council in 47 All 385 1 that a receiver 
could be appointed to realize the rents 
and profits and to apply the net balance 
towards liquidating a decree although the 
judgment-debtor's interest in the villages 
was a right to future maintenance within 
the meaning of S. 60, sub r s. (1) (n), Civil 
P. C., and therefore could not be attached 
and sold. The words used in S. 60, Civil 
P. C. are the same as those used in S. 18, 
Punjab Act 5 of 1912. It follows there- 
fore that if a receiver can be appointed 
under S. 51, Civil P. C., although the pro- 
perty is not liable to attachment or sale by 
reason of S. 60 of the same Code, similarly 
a receiver can be appointed in a fit and 
proper case to liquidate a decree, although 
the lands or rather the interest in the 
lands cannot be attached or sold by reason 
of S. 18, Punjab Act 5 of 1912. We have 
already followed this Privy Council deci- 
sion in I L R (1937) 18 Lah 486 2 and our 
decision was followed by a single Judge of 
this Court in Civil Exn. Second Appeal 
No. 127 of 1937. 3 This judgment of the 
single Judge is on -all fours with the pre- 
sent case, except that the receiver was only 
appointed for seven years. The same view 
was taken of the decision of the Privy 
Council by a Division Bench of the Calcutta 
High Court in 59 Cal 205, 4 although a 
Division Bench of the Bombay High Court 
seems to have placed a different construc- 
tion on their Lordship’s decision : see 57 

1. Rajindra Narain Singh v. Mb. Sundar Bibi, 

(1925) 12 A I R P C 176=87 I 0 295=47 All 

385=52 I A 262 (P C). 

2. Tika Sant Singh v. Sain Das, (1937) 24 AIK 

Lah 433=1 L R (1937) Lah 486=39 P L R 

839. 

3. Gopal Das v. Devi Das, Reported in (1937) 24 

AIR Lah 738=39 P L R 649. 

4. Hemendra Nabh v. Prokash Chandra, (1932) 

19 A I R Cal 189=137 I 0 98=59 Cal 205= 

35 0 W N 1066, 
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Bom 507. 6 We follow our previous deci- 
sion and hold that this is a fit and pro- 
per case in which a receiver should he 
appointed to realize the sum of Rs. 7736, 
from the profits of the land in order to 
liquidate the decretal amount plus the 
taqvi charges. 

We accordingly accept the appeals to 
the extent that we make the purchaser of 
the lease a receiver of the land in suit 
until the above sum is liquidated. The 
Collector in granting the original lease 
made sufficient provision for the mainten- 
ance of Muhammad Sharif and we are not 
called upon therefore to do anything fur- 
ther in that respect. The receiver will 
have to render accounts to the Court each 
year on 15th January, commencing with 
15th January 1939, showing the profits 
accruing for the past year. That sum will 
be deducted each year from the sum of 
Rs. 7736, and Muhammad Sharif can at 
any time get the land back from the 
receiver by paying either to him or pre- 
ferably directly into Court the sum of 
Rs. 7736, minus the profits duly accounted 
for each year. Further, the receiver can. 
not hold possession for more than 30 years, 
for which he took the lease, and his pos- 
session will then cease whether the annual 
profits have or have not amounted to the 

he had paid, namely the sum 
of Rs. 7736. The appeals are accepted as 
indicated above. Parties will bear their 

own costs before us and before the single 
J udge. 


D.s./r.k. 


Appeals accepted. 


5. Secy, of State v. Bai Some, (1933) 20 A I R 

Bom 350= !4G I 0 340=57 Bom 507=35 
Bom L R 615. 
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Tek Chand J. 

Kala Singh and others — Appellants. 

y. 

Boota Singh — Respondent. 
cn S S d A AP ?, ea 1 1 J°- 8 of 1937 > Voided 

Tndoi T A u nl 1 1 3 , 7, trom order of Diat. 

Judge, Lyallpur, D /. 2nd January 1937. 

(a) Civil P. C. (1908 aa amended by S. 35 of 
Punjab Act, 7 of 1934), S. 60 m 

Receiver in y i93 n 3_A B * 1Iy j ve,led in Official 
fore, in 1935 doe. 

Stirr °, Pemng ° ut lon « vetting 

no * repre * enl “ U - «“ claim 


The amendment to 8. CO (1) (c), Civil P. C. 
introduced by S. 35, Punjab Relief of Indebted- 
ness Act, 7 of 1934, which came into force in 
1935 does not divest the Official Receiver of pro- 
perty which is validly and legally vested in him 
in 1933. Nor can the legal representatives of the 
insolvent claim exemption under 8. GO (1) (c) 
when succession to them opened out long after the 
vesting of the property in the Official Receiver : 
AIR 1037 Lah 5‘4. Disting. [P 4C0 C 1] 

(b) Civil P. C. (1908). S. 60 (1) (c) — Appli- 
cability of S. 60 (1) (c) before amendment by 

S. 35, Punjab Relief of Indebtedness Act 
stated. 

Under 8. 60, Civil P. C. as it stood before its 
amendment by S. 35, Punjab Relief of Indebted- 
ness Act, the exemption applied only if the houses 
were being used for or occupied bona fide for pur- 
poses of agriculture at the time of attachment. 

[P 460 C 1] 

Hazara Singh Uppal — for Appellants. 

Judgment. — The facts of the case, 
which has given rise to this second appeal 
are as follows : In 1932 Buta Siugh, res- 
pondent, in execution of a money decree 
obtained by him against Hazara Singh, 
father of the present appellants, got two 
houses attached as the property of the 
judgment-debtor. The appellants objected 
that the houses belonged to them and not 
to the judgment-debtor. These objections 
were dismissed. They then filed a suit for 
declaration of their title under O. 2L, 

R. 63, -Civil P. C., but the suit also failed. 
In May 1932, the judgment-debtor Hazara 
Singh applied for insolvency aud on 5th 
October 1933, he was adjudicated insolvent 
and his property vested in the Official 
Receiver. This property included the houses 
in question. The appellants again objected 
before the Insolvency Court, that the 
houses belonged to them. After lengthy 
litigation this claim was disallowed by the 
District Judge, who held that they 
belonged to the insolvent. This order was 
passed on 24th February 1936. About a 
month later Hazara Singh, insolvent, died. 
About this time steps were taken to sell 
the houses, but the appellants, as the sons 
and legal representatives of the deceased, 
objected on the ground that the houses 
could aot be sold as they were exempt 
under S 60 (l) (c), Civil P. C. as amended 
by the (Punjab) Act No. 7 of 1934, which 
had come into force on 8th April 1935. 
ihe Insolvency Judge upheld the objection 
and directed that the houses be released. 

On appeal by Buta Singh, the learned Dis- 
trict Judge has come to a contrary conclu- 
sion and has held that the houses vested in 
the Official Receiver in 1933, that they 
were not exempt from attachment and sale 
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under S. 60 (l) (c), Civil P. C. as then in 
force, and that they could not be released 
in 1936 after the amendment introduced 
by Act 7 of 1934. 

As already stated, Hazara Singh had 
been adjudicated insolvent in 1933 when 
his property vested in the Official Re- 
ceiver. Ilazara Singh lived for 2^ years 
after the order of adjudication, but he 
never claimed that the houses were exempt 
under S. 60 (l) (c), Civil P. C. Nor did he 
claim that he was an agriculturist and 
that the houses were “occupied by him.” 
|It had been ruled in numerous cases under 
S. 60, as it stood before the amendment, 
that the exemption applied only if the 
houses were being used or occupied bona 
fide for purposes of agriculture at the time 
of attachment. The insolvent in his life- 
time never claimed that he was an “agri- 
culturist” within the meaning of S. 60 or 
that at the time of attachment or his 
insolvency the- houses were being “used or 
occupied for bona fide agricultural pur- 
poses’ . The learned District Judge was 
therefore right in holding that the houses 
had vested in the Official Receiver in 1933. 
It is no doubt true that 18 months later 
S. 60 was amended so as to enlarge the 
scope of the exemption. Under the 
amended law the houses of an agriculturist 
are exempt if they are not let out on rent 
or lent to others or left vacant for a period 
of a year or more. But I fail to see how 
this amendment which came into force in 
1935 could divest the Official Receiver of 
property which had validly and legally 
jvested in him in 1933. Nor do I see how 
the appellants, as the legal representatives 
of the insolvent can claim exemption, 
when succession to them opened out long 
after the vesting of the property in the 
Official Receiver. The learned counsel for 
the appellants has relied upon AIR 1937 
Lah 52, 1 but the facts of that case are 
clearly distinguishable. 

The appeal fails and is dismissed. As 
the respondent is not present, there will be 
no order as to costs. 

v.b.b./a.l. Appeal dismissed . 


1. Bifben Chand v. Bakhshish Singh, AIR 1997 
Lah 52=169 I 0 656=18 Lah 291=39 PL R 
109. 
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Tek Chand J. 

Dasaundha Singh — Appellant. 

y. 

Malhi Singh and another — Respondents- 

Civil Ref. No. 19 of 1937, Decided on 
16th November 1937, made by Deputy 
Commissioner and Collector, Karnal, D/. 
24th August 1937. 

Stamp Act (1899), S. 2 (17) — To bring instru- 
ment within definition of mortgage deed trans- 
fer should be effected by instrument in question. 

In order to bring an instrument within the 
definition of mortgage deed it is necessary that the 
transfer should be effected by the instrument in 
question. Where an entry is merely a memo- 
randum of payment of certain sum to another on 
account of the mortgage of certain land and does 
not purport itself to create the mortgage, the docu- 
ment is not liable to be stamped as a mortgage 
deed. [P 460 C 2) 

Order. — This is a reference under S. 61, 
Stamp Act, by the Collector, Karnal Dis- 
trict, forwarding a declaration by the 
Senior Subordinate Judge, Karnal, in Civil 
Appeal No. 25 of 1937, Dasaudha Singh, 
v. Malhi SiDgh, decided on 24th April 
1937, that a certain bahi entry (Ex. P-3) 
produced in that case was a receipt for the 
payment of Rs. 260 and could be admitted 
in evidence on payment of a consolidated 
penalty of Re. 1 as it did not bear a stamp. 
The Collector has expressed the opinion 
that the view taken by the Senior Sub- 
ordinate Judge is wrong and that the docu- 
ment in question is really a mortgage deed, 
which created a charge for Rs. 260 on 
immovable property, and therefore it 
should have been stamped as such and 
penalty levied accordingly. I have examined 
the document and am unable to accept the 
view of the Collector. “Mortgage deed” is 
defined in S. 2 (17), Stamp Act as including 

every instrument whereby, for the purpose of 
securing money advanced, or to be advanced, by 
way of loan, or an exiting or future debt, or tha 
performance of an engagement, one person trans- 
fers or creates to, or in favour of another, a right 
over or in respect of a specified property. 

In order to bring an instrument within! 
this definition, it is necessary that the 
transfer should be effected by the instru- 
ment in question. The entry in dispute 
does not contain any words from which it 
may be inferred that the mortgage was 
created by it. It is merely a memorandum 
of payment of Rs. 260 to Mohli on account 
of the mortgage of certain land. It does not 
purport itself to create the mortgage. I hold 
that the document was not liable to be 
stamped as a mortgage deed. 

D.S./R.K. Order accordingly . 
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Bhide J. 

Patru Mal — Defendant — Appellant. 

v. 

Badri Parshad, Plaintiff and others, 
Defendants — Respondents. 

Second Appeals Nos. 1161 and 1162 of 
1936, Decided on 29th November 1937, 
from decree of Addl. Dist. Judge, Jlissar, 
D/. 27th April 1936. 

Custom (Punjab) — Applicability — Mahajans 
of Hissar town, whose main source of liveli- 
hood is business and not agriculture are 
governed by Hindu law and not custom— Fact 
that Mahajans were consulted at time of pre- 
paration of riwaj-i-am will not make Custo- 
mary law applicable to all Mahajans of Hissar 
District. 

The Customary law of the District is based on 
enquiries made in rural areas at the time of the 


settlement and no representatives from towns are 
consulted us a rule. The Mahajans of llissar 
town, whose main source of livelihood is business 
and not agriculture, are not governed by the 
Outomary law, but by the Hindu law. And the 
more fact that Mabajans were consulted at the 
timo of preparation of riwaj-i-am, would not 
show that the riwaj-i-am was evidence of customs 
obtaining amongst all Mahajans of the Hissar 
District particularly amongst residents of towns : 
Case law referred. [p 4^2 Q 2 ] 

J. N. Aggarwal, Qabul Chand and Vishnu 
Datta for Nawal Kishoro — for 
Appellant. 

M. C. Mahajan and Yashpal Gandhi — 
for Bespondents. 

Judgment. — Civil Appeals 1161 and 
1162 of 1936 aro connected and will be 
disposed of together. The pedigree-table 
of the parties concerned is as follows : 


a xv mu 


Banwari 


Sher Das 


I . 

Badri 

(Plaintiff) 


I 


Daulat 

(deceased) 


I 


I 


I 

Bhagwan 

Das 

I 


Patru 

(Defendant) 


I 


Mukh Ram Sohan Lai 
(Defen- (Defendant) 
dant 1 ) 


Suraj Bhan 
(Defendant) 


Mamau Chand Jawahar Lai 


Radha widow 
(Defendant) 

Han want Ram had two wives. Daulat 
and Patru Mal were his sons by one of the 
wives and the remaining sons wore by the 
other wife. On the death of Hanwant 
Ham, the entire estate consisting of land, 
houses and other property was partitioned,’ 
amongst the sons after a reference to arbi- 
tration. Daulat died shortly afterwards 
and thereafter two suits were instituted, 
one by Badri Parshad and the other by 
Patru. Patru claimed that he was the 
sole heir of Daulat according to Hindu law 
while Badri Parshad claimed that the 
parties were governed by custom and 
according to custom all the brothers of 
Daulat were entitled to succeed to his pro- 
perty. The main point for decision in both 
the suits, which were tried together, was 
whether the parties were governed by 

°, r by cusfcom - The trial Court 
Held that the parties were governed by 

decreed Patru’s suit and 

dismissed that of Badri Parshad. On 
appeal the learned Additional District 
Judge however came to a contrary con. 
clusion and accepting the appeal of Badri 
Parshad decreed his suit and dismissed the 
suit of Patru. Prom this decision the 
present appeals have been preferred 

The main point for decision in these 
appeals is whether the parties are gov. 


erned by Hindu law or by custom. The 
learned counsel for the appellant Patru 
Mal has contended that the parties being 
Mahajans and being residents of Hissar 
town and their main source of livelihood 
being busmess and not agriculture, they 
should be presumed to be governed by 
Hindu law. As regards the Customary 
law of the district, he urged that al- 
though the preface showed that the 
Mahajans in the district owned a consi- 
derable proportion of the land and were 

» 1 a . . preparation of 

the riwaj-i-am of the District, this fact 

alone could not be sufficient to show that 

the nwaj-i-am applied to the parties to 

the present suit who, as stated above, % 

are residents of a town and are not depen ’ 

dent on agriculture as their main source 

of livelihood. In support of his conten- 

^ coua3al reIi0d chiefly on 

115 p « 1907, 1 124 P R 1908, 2 9 Lah 

120 aud AIR 1927 Lah 47. 1 The 

l earned counsel f or the respondents on the 

J- G°hra v. Hari Ham (1907) 115 p R 1907 

PR 1908-.? in r?o 5h a m S tuInisa ' < 1908 ) 12i 
Jr lyuo — 4 I 0 638=3 P L R 1909 

3. Muzaffar ^Iiammad v. Imam Dia, (1927) 14 
29 P L R 164 103 1 ° 605=9 Lab 120 = 

4 ' Llh 17=98 I k O?81 Chand ’ <1927) 11 A 1 R 
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other hand contended that the rulings 
relied upon by the learned counsel for the 
appellant could no longer be held to be 
good law, that according to the decision of 
their Lordships of the Privy Council in 
45 P E 19 17, 6 the rwaj-i-am is a strong 
piece of evidence in support of custom, and 
that the riwaj-i-am should be taken to be 
applicable to the whole of the District 
including towns and it was so applied to 
Peshawar town by their Lordships of the 
Privy Council in 10 Lah 86. 6 It was also 
contended that Mahajans of the District 
should be looked upon as one community 
and that the fact that they were consulted 
at the time of the preparation of the 
riwaj.i-am is sufficient to show that the 
whole community is governed by custom 
as recorded in the riwaj-i-am. The 
learned counsel also pointed out that the 
riwaj-i-am was carefully prepared and 
in the answers to several questions, the 
custom as stated by Mahajans was speci- 
fically referred to. 

The oral evidence produced by the par- 
ties was not of much value and the deci- 
sion on the point of custom raised in the 
present case really turns on the question 
whether a presumption in favour of custom 
being applicable to the parties to the pre- 
sent case should be raised on the basis of 
the riwaj.i-am of the District. In his 
statement of the case Badri Parshad’s 
counsel relied on ‘special custom in the 
family and Mahajan community of Hissar’ 
that all sons inherit equally and full 
brothers cannot exclude half-brothers. It 
is not now urged that any family custom 
is proved and the only question is whether 
any custom of the ‘Mahajan community’ 
of Hissar is proved. It is not clear whe- 
ther by the word ‘Hissar’ Hissar town or 
‘Hissar district’ was meant. But the 
Customary law of the district was not 
relied on at the outset, nor was any copy 
of the riwaj.i-am produced in evidence. 
The other party had therefore no oppor- 
tunity of knowing that Badri Parshad 
relied on the ‘Customary law of Hissar 
District’ which was later relied on only 
in arguments. 

However, even assuming that it was 
permissible fo r Badri Parshad to rely upon 

5 Bee. v. Allah Ditta, (1916) 3 A I R P O 129= 

88 I C 354=44 I A 89=45 P B 1917=44 Cal 

Mt 9 VaiSno Ditti v. Mt. Eameshri, (1928) 15 

A I B P C 294=113 I C 1=55 I A 407= 

10 Lah 80 (P C). 


the Customary law of the District” at any 
stage, it -seems to me that it cannot be 
held to be applicable to residents of towns. 
The Customary law of the district isi 
based, as is well-known on inquiries made; 
in rural areas at the time of the settle- 
ment, and so far as I am aware, no repre- 
sentatives from towns are consulted as 
a rule. The general instructions for the 1 
preparation of the riwaj-i-am will be 
found in paragraph 565 of Douie’s 
Settlement Manual. It will appear there- 
fore that it is the leading men from 
villages who are usually consulted. The 
preface to the Customary law of the 
Hissar district shows that inquiries were 
made from Mahajans because they owned 
much land in the tract. The customary 
rules recorded in the riwaj-i.am are of 
the rural population and as Mahajans are 
not usually found amongst the land own- 
ing rural population to any appreciable 
extent, the above remark about Mahajans 
was apparently intended to explain why 
they were consulted at all. But the fact 
that Mahajans were consulted, would not in 
my opinion show that the riwaj-i-am was 
evidence about customs obtaining amongst 1 
all the Mahajans of the district parti-j 
cularly amongst residents of towns, when! 
there is no evidence to show that anyl 
representatives of Mahajan residents! 
of towns were consulted. 

It was urged on behalf of the oppo- 
site side that Mahajans of the district 
should be looked upon as one ‘commu- 
nity’. But I think it will be dangerous 
to generalize custom on any such basis. 

If such generalization were permissible, 
it could perhaps be extended to all Maha- 
jans in the Punjab or even in India which 
would be absurd. It is well known 
that custom varies with tribe as well as 
locality, and the safest course is to confine 
the rule of custom to the persons, whose 
representatives may be taken to have been 
consulted. In the present instance, the re- 
presentatives of Mahajans owning lands and 
living in villages were presumably consult- 
ed. Such persons frequently adopt cus- 
toms of the agricultural tribes amongst 
whom they live. But it would not, I think, 
be justifiable to assume from their answers 
that Mahajans all over the district are 
governed by the custom recorded in the 
riwaj-i-am. The parties to this case own 
some land, but they live in the town of 
Hissar and their main source of livelihood 
is admittedly business and not agriculture. 
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There is a long array of decisions of the 
Punjab Chief Court and this Court to the 
effect that there is no presumption in the 
case of high caste Hindus living in towns 
that they are governed by custom. In fact, 
custom has always been proved by the per. 
son who relies on it, 45 Cal 450, 7 and the 
onus lay on Badri Parshad. His counsel 
now relies only on the Customary law of 
the district. For reasons given above the 

Customary law of the district ” is, in my 
opinion, not sufficient to raise any presump, 
tion that the customs recorded therein 
apply to the parties to the present suits. 
The learned counsel for the opposite side 
relied on 10 Lah 86,° in which the Cus- 
tomary law of the Peshawar district was 
apparently applied to residents of Peshawar 
town. But the question whether the Cus- 
tomary law of the district could be properly 
held to be applicable to residents of towns 
was apparently neither raised nor consi- 
dered by their Lordships and hence I do 
not think the ruling can be taken to be 
authoritative on that point. In my opinion, 
it is not proved that the parties to this case 
are governed by custom. I accordingly 
accept these appeals, decree the suit of 
Patru Mai and dismiss that of Badri Par. 
shad. But in view of all the circumstances, 
I leave the parties to bear their costs 
throughout. 

v.B.B./r.k. App eals accepted. 

7. Abdul Hussein Khan v. Bibi Sona Dero,(1917) 

4 A I R P C 181=43 I C 306=45 I A 10=45 
Cal 450=12 8 L R 104 (P 0). 
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Tek Chand J. 

Naranjan Singh and another — 

Plaintiffs — Appellants, 
v. 

Ghulam Mohammed and another — 

Defendants — Respondents. 

Second Appeal No. 1612 of 1937, Deci- 
ded on 9th February 1938, from prelimi- 

, of district Judge, Ambala, 
D/. 6th October 1937. 

(a) Mortgage— Consideration— Onus of proof 
— Execution proved — Acknowledgment of 
receipt of consideration by mortgagor recited 
-Purchaser of equity of redemption in auction 
•ale Onus lies on him to prove want of con- 
sideration. 


Where a mortgage deed . is proved to have been 
executed and the document contains an acknow- 
ledgment of the receipt of the consideration, this 
is strong pnma facie evidence that the considera- 


tion has been actually received and is evidence not 
only against the mortgagors but also against per- 
sons claiming under them subsequent to the date 
of the mortgage. [P 464 6 2 ; P 465 C 1] 

In execution of a decree for interest on a mort- 
gage, the equity of redemption was sold. The 
mortgage deed was proved to have been executed 
by the mortgagor and contained an acknowledg- 
ment of receipt of consideration. Subsequently in 
the suits on the mortgage, the purchaser denied 
consideration and contended that the onus of 
proving the consideration for the mortgage lay on 
the mortgagee : 

Held that the onus lay on the purchaser to 
prove want of consideration : A I R 1914 All 319; 
AIR 1930 Mad 251 and AIR 1929. Pat 254 , 
Pel. on. [P 464 C 2] 

(b) Mortgage — Consideration — Suit for 
interest on mortgage— Consideration not denied 
by mortgagor — Purchaser of equity of redemp- 
tion in execution of decree for interest is estop- 
ped from pleading want of consideration for 
mortgage. 

In a 6uit for recovery of interest due on the 
mortgage, the mortgagor did not deny the con- 
sideration. The suit was decreed against him, 
and in execution of 1 that decree the equity of 
redemption was purchased : 

Held that as the purchaser had derived title 
from the mortgagor at a Court sale in execution 
of a decree for interest due on the mortgage deed it 
was not open to him to say that this very mort- 
gage deed was without consideration. [P 465 C 1] 

Achhru Ram — for Appellants. 

Mohammad Amin — for Respondents , 

Judgment. — On 10th July 1921 Ghulam 
Mohammad, defendant 1, mortgaged house 
No. 2047 to Teja Singh, father of the plain- 
tiffs, for Rs. 99. The mortgage was with- 
out possession and the mortgage money 
carried interest at Rs. two per cent, per 
mensem. On 26th November 1928, the 
mortgagor Ghulam Mohammad created an 
additional mortgage on the same house in 
favour of the same mortgagee for Rs. 99- 
carrying interest at Re. 1-2-0 per cent, per 
month. On the same day, i. e. 26th Novem- 
ber 1928, another mortgage deed was exe- 
cuted by Ghulam Mohammad in favour of 
Teja Singh by which he raised Rs. 99 on 
the security of house No. 2047 and another 
house No. 2042 : interest on the amount 
secured on this mortgage was also fixed at 
Re. 1-2-0 per cent, per month. It was fur- 
ther stipulated that the mortgage money 
would be paid within six years, but that 
the mortgagee would be entitled to recover - 
interest every month. On 24th October 
1934 the mortgagee brought a suit for 
recovery of interest due on foot of the 
mortgage (Ex. P-3) dated 26th November 
1928. In this suit Ghulam Mohammad 
defendant did not plead that the mortgage t 
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(Ex. P-3) wag without consideration and a 
decree was passed for the sum claimed. 
The raortgxgee decree-holder took out pro- 
ceedings in execution, and the equity of 
redemption of both houses Nos. 2047 and 
2042 was sold, and was purchased by 
Ghulam Nabi defendant 2 who is a brother 
of the mortgagor, Ghulam Mohammad 
defendant 1. 

On 8th March 1937, the plaintiffs (their 
father Teja Singh, the original mortgagee, 
having died in the meantime) brought the 
present suit against Ghulam Mohammad 
and Ghulam Nabi for recovery of Rs. 600 
due on foot of the three mortgages afore- 
said (Exs. P-1, P.2 and P-3). In this 
claim they calculated simple interest at 
Re. 1 per cent, per month instead of the 
stipulated rate, in view of the provisions 
of the Punjab Relief of Indebtedness Act, 
which had come into force in the mean- 
time. Both the defendants admitted that 
the mortgage deeds in suit had been exe- 
cuted by defendant 1, but they denied 
consideration. They also raised certain 
other pleas, but we are not concerned with 
them in this appeal. The trial Judge first 
placed on the defendants the onu3 of prov- 
ing that the mortgage deeds in question 
or any one of them were without consi- 
deration, but subsequently, on an applica- 
tion by the defendants, he placed the onus 
of proving the consideration on the plain- 
tiffs. After examining the evidence pro- 
duced by both parties, the learned Judge 
held that consideration had been proved 
with regard to the first mortgage, dated 
10th July 1921, (Ex. P-l) but that the 
plaintiffs had failed to prove the considera- 
tion of the second and the third mortgage 
deeds (Exs. P-2 and P-3). He accordingly 
granted the plaintiffs a preliminary decree 
under O. 34, R. 4, Civil P. C., for Rs. 287 
■with proportionate costs and interest at 
Re. 1 per cent, per month on Rs. 99 from 
the date of the suit till payment, and fur- 
ther ordered that if the amount of the 
decree was not paid on or before 23rd July 
1937 the plaintiffs would have the right 
to get house No. 2047 sold and get the 
decree made final. The rest of the plain- 
tiffs’ claim was dismissed. 

The plaintiffs appealed to the District 
Judge who has affirmed the decision of the 
trial Court, holding that the auction pur- 
chaser Ghulam Nabi could not be regard- 
ed as a successor-in-interest of Ghulam 
Mohammad and therefore Ghulam Moham- 
mad’s admission as to the execution of the 


mortgage deeds in question was not rele- 
vant against Ghulam Nabi. The plaintiffs 
have come in second appeal and it has 
been contended on their behalf that the 
Judges of the Courts below have misplaced 
the burden of proving consideration of the 
mortgage deeds (Exs. P-2 and P-3) on the 
plaintiffs and that on the material on the 
record the plaintiffs’ suit should have been 
decreed with regard to these mortgages 
also. After hearing both counsel and exa- 
mining the record I have no doubt that 
this contention is well founded and must 
succeed. The mortgagor Ghulam Moham- 
mad is a literate person and he has signed 
both the mortgage deeds(Exs. P-2 and P-3) 
and below this signature on each of these 
deeds, he has acknowledged receipt of 
Rs. 99 in his own handwriting. So far as 
he is concerned therefore the onus of prov- 
ing want of consideration clearly rests on 
him. S. 12, Debtors’ Protection Act (2 of 
1936) reads as follows : 

Notwithstanding anything to the contrary con- 
tained in any other enactment for the time being 
in force, the burden of proving that any considera- 
tion alleged to have been paid by a money-lender 
actually passed shall be on him; unless the consi* 
deration is acknowledged by a debtor in his own 
hand .vriting or . . . . 

In this case there is a clear acknow- 
ledgment by the debtor Ghulam Moham- 
mad in his own handwriting of the receipt 
of consideration, Rs. 99 both on Exs. P-2 
and P-3. Therefore the first part of S. 12 
does not apply and the allocation of onus 
is to be governed by the ordinary law, 
under which, where execution is admitted, 
it lies on the executant to prove that the 
transaction was without consideration. So 
far as Ghulam Mohamrhad is concerned, 
this was frankly conceded by the learned 
counsel for the respondents. The question 
however remains as to whether Ghulam 
Nabi, who has purchased the equity of 
redemption of the mortgaged properties in 
Court sale effected in execution of a decree 
against Ghulam Mohammad, is in a different 
position. The Courts below have held that 
he is a stranger to the transactions, and as 
he is not in a position to admit or deny 
the execution of the deeds, the onus lay on 
the plaintiffs to prove consideration. In 
my opinion, this is an erroneous view of 
the law. The correct rule is laid down ini 
36 All 478, 1 where it was held that : 

Where a mortgage deed is proved to have been! 
executed and the document contains an aoknow-l 

1. Babhu v. Sitaram, (1914) 1 AIRA1I 319=26 
I G 426=36 All 478=12 ALJ 806. 
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lodgment of the receipt of the consideration, this 
is strong prima facie evidence that the considera- 
tion has been actually received and is evidence 
not only against the mortgagors but also against 
'persons claiming under them subsequent to tho 
date of the mortgage. 

In A I R 1930 Mad 251 2 at page 253 
et seq, the Allahabad case cited above was 
-followed and it was laid down that the 
onus to prove want of consideration lies 
on the successor-in-interest of the original 
mortgagor, whether he is his heir or is a 
purchaser from him by private sale, or 
whether the mortgaged property has passed 
to him by an auction-purchase. The Patna 
High Court in 8 Pat 766 3 has also taken 
the same view. In the two last cases the 
decision of the Calcutta High Court in 
6 Cal 268 4 has been explained. With the 
view of the law as laid down in these cases, 
I am in respectful agreement. In the case 
before us there are certain other circum- 
stances which do not appear to have been 
noticed by the learned Judges of the Courts 
below. As already stated, the mortgagee 
had instituted in 1934 a suit for recovery 
of interest due on Ex. P-3. In that case, 
Ghulain Mohammad had not denied the 
consideration for Ex. P.3. The suit had 
been decreed against him, and it was in 
execution of that decree that the equity of 
redemption of the two houses was pur- 
chased by Ghulam Nabi. Ghulam Nabi 
thus derived title from Ghulam Moham- 
mad at a Court sale held in execution of a 
decree for interest due on tho mortgage 
deed (Ex. P.3.) It is difficult to see how 
jit lies in his mouth now to say that this 
very mortgage deed (Ex. P.3) was without 
Iconsideration. Further, he is tho brother 
of the original mortgagor and there is a 
etrong presumption that he must have 
known the real facts. No circumstances 
have been brought out by the defendants 
in their evidence which might throw any 
suspicion on either of the mortgage trans- 
actions embodied in Exs. P.2 and P-3. 
It must therefore be held that the onus 
of proving want of consideration was on 
the defendants, Ghulam Mohammad and 
Ghulam Nabi. Both parties have led all 
available evidence, and on this evidence 
■there can be no doubt that the defendants 
■ have failed to prove want of consideration . 

2 - l 7 d ; a T 0 Ve ^atasami Naicken, 

(1910) 17 A I R Mad 251=124 I 0 277. 

3. Jamuna Prasad v. Faujdarh Shahni, ( 1929 ) 

10 P l T 183 1 ° 261=8 Pat 766= 

Carnal CL h R a 6. V ' Budhanuddi ' < 1881 > 6 
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I accept the appeal and in modification 
of the decrees of tho Courts below, grant 
the plaintiffs a preliminary decree under 
O. 34, R. 4, Civil P. C. against both the 
defendants for Rs. 600 with costs in all 
Courts and interest at Re. 1 per cent per 
month on Rs. 297 from tho dato of the 
institution of the suit till payment on or 
before 10th May 1938. In case tho amount 
decreed is not paid on or before 10th May 
1938, the plaintiffs shall have the right to 
get houses Nos. 2042 and 2047 sold and 
have the decrees made final. In that event 
further interest will accrue at R3. 4 per 
cent, per annum, from 10th May 1938 till 
payment. 

K.S./r.K. Decree modi fied. 
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Tek Chand J. 

Karam Chand and another — 

Plaintiffs — Appellants, 
v. 

Dr. Karam Dad Khan and others — 

Defendants — Respondents. 

Second Appeal No. 41 of 1937, Decided 
on 26th April 1937, from decree of Dist. 
Judge, Mianwali, D/. 6th October 1936. 

Cosharer — Exclusive possession — One co- 
sharer in exclusive possession of portion of joint 
land not exceeding his share in it— Other co- 
sharer cannot dispossess him from such portion. 

In a case of a joint khata, where one cosharec 
has been in exclusive possession for a long time of 
a portion of tho joint land, which does not exceed 
his share in the entire holding, another cosharer 
cannot dispossess him against his will from tho 
portion of which he had been in possession : 104 
P R 1919 ; 108 P R 1889 ; 13 P R 1910; AIR 
1924 Lah 293 and AIR 1925 Lah 518, Rcl. on. 

[P 466 C 2] 

V. N. Sethi — for Appellants. 

Roop Chand for Respondents. 

Judgment. On 3rd February 1916, 
Suleman Khan and his brothers, sons of 
Mehr Mssih, sold certain specified fields, 
comprising an area of 101 kanals and 
12 mar las to plaintiff 1 and father of 
plaintiff 2 and defendant 3. In the sale 
deed it was stated that the land sold was 
entered in the revenue papers as a part of 
a holding which was owned jointly by the 
vendors and the predecessors-in.interest of 
the present defendants-respondents (other 
than defendant 3), but that in a private 
partition these fields had fallen to the 
share of the vendors and that they had 
been in exclusive possession for a long time. 
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On 17th August 1935, the plaintiffs 
brought the present suit for possession 
alleging that they had been in possession 
of the land since the date of purchase, but 
that recently the defendants had attempted 
to disturb their possession and had actually 
brought under cultivation a portion of it. 
They accordingly prayed for a decree for 
exclusive possession. The suit was resisted 
by defendants 1 and 2, who stated that the 
vendors of the plaintiffs and the defendants 
were co-owners of the land which was a 
part of the joint holding, and denied that 
there had been any private partition, or 
that the plaintiffs or their vendors had 
been in exclusive possession. On the other 
hand they pleaded that the land had been 
in their own possession all along. 

The trial Judge found that the alleged 
private partition had not been proved. He 
held however that the plaintiff’s vendors 
had been in exclusive possession of the 
fields at the time of the sale. He also found 
that the plaintiffs had remained in culti. 
vating possession of the land from 1916 to 
1922, but that the land became ban jar in 
1923 and continued to be so till April 1935, 
when the defendants took possession of 
about three kanals of it, and brought it 
under cultivation. On these findings he 
held that the plaintiffs claim was barred 
under Art. 142, Lim. Act. He accordingly 
dismissed the suit. On appeal, the learned 
District Judge upheld the finding of the 
Court below that the alleged private parti- 
tion had not been proved but he found that 
the plaintiffs. vendors had been in exclu- 
sive possession since long before 1916 and 
that the plaintiffs had remained in exclu- 
sive possession from the date of the sale till 
1922 when the land became ban jar owing 
to some disputes relating to irrigation 
rights between the plaintiffs and other pro- 
prietors of the village. He found that the 
land remained in this condition till a short 
time before this suit when defendants 
broke a portion of it. On these facts, he 
found that from 1922 to 1934 the posses- 
sion must be considered to follow title 
which was in all the co-owners including 
the plaintiffs and the contesting defen- 
dants. He accordingly accepted the plain- 
tiffs’ appeal in part and granted them a 
decree for joint possession. 

The plaintiffs have come in second 
appeal and it has been contended on their 
behalf that the learned Judge is in error 
in holding that merely because the land 
■was not under cultivation from 1923 to 


A. I. R. 

1934, possession must be presumed to be 
that of all the co-owners. It is pointed 
out that the learned Judge has ignored the 
entries in the jamabandi for 1923-1924 
1927 1928 and 1931.1932, in all of which- 

the land in dispute is shown as maqhuza . 
mushtarian (in possession of the vendees,. 
i. e. the plaintiff and appellant 3). HV 
states that there is a presumption of cor- 
rectness attaching to these entries, and 
that this has not been rebutted by any evi- 
dence on their part. After hearing both- 
counsel and examining the record, I am of 
opinion that this contention is well founded 
and must succeed. As already pointed out, 
the Courts below have concurrently found 
that the plaintiffs’ vendors were in exclu- 
sive possession before 1916 and that from 
1916 to 1922 the plaintiffs themselves 
were in actual cultivating possession. Cul- 
tivation ceased in 1923 for want of irriga- 
tion but, as the jamabandi entries show, 
the land continued to be in possession of 
the plaintiffs until 1935, when a small 
portion of it was brought under cultivation 
by the contesting defendants. The allega- 
tion of the defendants that they had been . 
in possession of the entire land from 1916 
to 1934 has been held to be unproved. In 
these circumstances there is no doubt that 
the plaintiffs are entitled to a decree on 
the strength of their long exclusive posses- 
sion even though the land is jointly owned 
by them and the defendants. It is wellj 
settled that in a case of a joint khata, where! 
one cosharer has been in exclusive posses- 
sion of a portion of the joint land, which] 
does not exceed his share in the entire hold-i 
ing, another cosharer canDot dispossess him[ 
against his will from the portion of which 
he had been in possession : 104 P E 191 9, 1 ! 
108 P R 1889, 2 13 P E 1910, 3 AIR 1924 
Lah 293 4 and A I E 1925 Lah 518. 6 

The learned District Judge has observed 
that the plaintiffs must be taken to have 
abandoned their possession in 1923, but 
abandonment was not pleaded by the 
defendants nor was it put in issue, nor is 
there any evidence on the record to prove 

1. Ganesha Mai v. Ibrahim, AIR 1919 Lab 287 

=63 I 0 669=101 P R 1919=111 P L R 

1919. 

2. Wazir Singh v. Mahtab Singh, (1889) 108 P R 

1889. 

3. Jhanji v. Ramzan, (1910) 13 P R 1910=6 I O 

808=60 PLR 1910. 

4. Mahomed Amin v. Karin Dad, AIR 1924 

Lah 293=69 I 0 671. 

6. Saad Ullah v. Ibrahim, AIR 1926 Lah 618=- 

85 I 0 653. 
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it. On the other hand, the plaintiffs have 
been shown in the revenue records as being 
in possession all along. 1 hold therefore 
that the plaintiffs are entitled to a decree 
for exclusive possession and entitled to 
remain in possession till partition. I accept 
the appeal, set aside the judgment and 
decree of the learned District Judge and 
in lieu thereof grant the plaintiffs a decree 
for exclusive possession of the land in dis- 
pute, Having regard to all the circum. 
stances, I leave the parties to bear their 
own costs throughout. 

K.B./a.L. Appeal allowed. 
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Tek Chand J. 

Sohan Singh — Plaintiff — Appellant. 

v. 


Danu and others — Defendants — 

Respondents. 

Second Appeal No. 1286 of 1936, Deci- 
ded on 30th March 1937, from decree of 
Addl. Dist. Judge, Lahore, D/- 22nd May 
1936. 

Custom (Punjab) — Alienation — Consent 
— Plaintiff's grandfather selling ancestral land 
in 1888 — At time of sale only two reversioners 
living, of whom one was plaintiff’s father — 
Sale deed attested by plaintiff’s father — Suit 
in 1901 by other reversioner for setting aside 
alienation in which plaintiff’s father made 
defendant — Plaintiff’s father supporting sale 
and suit dismissed— Consent given by plaintiff’s 
father not proved to be mala fide- Plaintiff 
suing to set aside sale in 1934 — Plaintiff held 
had no locus standi to sue— Suit held barred 
by consent of plaintiff's father. 


The alienation by sale of the ancestral land wa 
effected in 1888 by the grandfather of the plain 
tiff who was born 26 years after the alienatioi 
and 25 years after the death of the alienor. At th 
time of such sale, only two reversioners were alive 
who could have contested the sale. Of these, on 
was the father of the plaintiff who had atteste< 
the sale deed. The other brought a suit in 1901 
for setting aside the alienation but the suit wa 
dismissed. To this tho plaintiff’s father was mad' 
a defendant and ho had supported the sale. Ii 
1934 the plaintiff brought a suit for setting asid 
the alienation, on the grounds that the sale hat 
been effected without consideration and lega 
necessity. It was not proved that the plaintiff’ 
father gave consent to the sale mala fide with i 
view to injure the interests of tho reversioners: 

//eld that the sale having become indefeasibl 

2i fc n?«f?ff n8tan< ? ° f i Dy ro , version er long before th 
plaintiff was begotten, the plaintiff had no locu 
standi to sue : [p 468 Q 2 

Held further that the plaintiff’s suit wa 
barred by the consent given by his father to th 
sale: 66 P R 1903 (F B), Bel . on. [p 468 C 2 

Mathra Das — for Appellant. 

Amar Nath Chopra — for Respondents 


Judgment. — This second appeal arises 
out of a suit brought by Sohan Singh, 
plaintiff-appellant, for possession of ances- 
tral land, which had been sold by regis- 
tered deed by his grandfather Mehtab 
Singh to Hasta, father of the contesting 
defendants, for Rs. 1000 as far back as 
24th April 1888. The plaintiff was born 
in 1914 and instituted the suit on 26th 
April 1934, alleging that the sale had been 
effected without consideration and legal 
necessity. 

The defendants pleaded that the suit 
was barred by limitation, that the plaintiff, 
being an aftorborn grandson of tho vendor, 
had no locus standi to sue, and that the 
sale had been effected for consideration and 
necessity. The trial Judge found for the 
plaintiff on the first two points, holding 
that the plaintiff had locus standi to sue 
and that the suit was within limitation. 
He held however that necessity had been 
established for the full amount paid and on 
this finding he dismissed the suit. On 
appeal, the District Judge disagreed with 
the trial Judge on all the three points men- 
tioned above. He found that necessity had 
been established to the extent of Rs. 600 
only, but that the plaintiff had no locus 
standi to sue as his father Bahadur Singh 
had ratified the alienation before his birth 
and that the suit was barred by limitation. 
In the result he affirmed the decision of 
the trial Judge dismissing the suit. 

Before considering the questions of law 
which have been argued before me, it is 
necessary to state a few facts which were 
either admitted at the trial or are con- 
cluded by the findings of the learned Dis- 
trict Judge. As already stated, the sale in 
dispute was effected on 24th April 1888. 
The land was admittedly owned by the 
father of the vendor Mehtab Singh, and 
the only living reversioners of the vendor 
at the time of the sale were (l) his only 
son Bahadur Singh, father of the plaintiff 
and (2) his brother’s grandson Amar Singh. 
Bahadur Singh attested the sale deed. 
The vendor Mehtab Singh died in 1889. 
After his death one Khazan Singh, a dis- 
tant collateral, instituted a suit to pre-empt 
the sale. To that suit, Bahadur Singh 
and the vendees were impleaded as defen- 
dants. Bahadur Singh supported the sale, 
and the suit was dismissed. In 1901, the 
other reversioner Amar SiDgh, instituted 
a suit for possession of the land on the 
ground that the land was ancestral qua 
him and the sale by Mehtab Singh in 
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favour of Hasta had been effected without 
consideration and necessity. To this suit 
also, Bahadur Singh was impleaded as a 
defendant. On this occasion again, he sup- 
ported the sale, which was upheld and the 
suit dismissed. After 1901 Bahadur Singh 
got a son named Bahai Singh, who is alive 
but has not brought any suit to contest 
the sale. The plaintiff Sohan Singh was 
born in 1914. He attained majority in 
1932, and brought the present suit on 26th 
April 1934. 

On these facts, there can be no doubt 
that the plaintiff’s suit is barred by time. 
The learned trial Judge found the suit to 
be within limitation, following two Full 
Bench decisions of the Chief Court reported 
in 56 P R 1903 1 and 26 P R 1911. 2 Before 
me the learned counsel for the appellant 
has placed reliance on the same rulings. It 
appears however to have been overlooked 
that these rulings have been rendered 
obsolete by the enactment of (Punjab) 
Act 1 of 1920, which was in force at the 
time of the institution of the suit and 
governs the case. By S. 6 of that Act, a 
period of one year next after the commence- 
ment of the Act was provided for suits for 
which the period prescribed under the Act 
was shorter than that prescribed under 
the Limitation Act or the earlier Punjab 
Limitation (Ancestral Land Alienation) 
Act 1 of 1900. This one year expired in 
1921, but at that time the plaintiff was a 
minor, and under S. 6, Lim. Act, he could 
bring the suit within one year of his attain- 
ing majority. The plaintiff was born some- 
time in 1914 ; he attained majority in 
1932. Assuming that he had locus standi 
to sue, he could have brought the suit in 
1933 up to the date of the completion of 
his 19th year. The present suit however 
was instituted on 26th April 1934. It is 
therefore clearly barred by time. 

It is equally clear, that the plaintiff 
having been born 26 years after the aliena- 
tion, and 25 years after the death of the 
alienor, had no locus standi to maintain 
the suit. As already stated, at the time of 
the sale, there were only two persons alive, 
who could have contested the alienation. 

Of these, Bahadur Singh, father of the 
plaintiff, had attested the sale deed and 
had subsequently supported the transac- 
tion in suits brought by Khazan Singh and 

1. Dheru v. Sidhu, (1903) 66 P E 1908=93 

PLB 1903 (F B). 

2. Sundar v. Salig Ram, (1911) 26 P R 1911=9 

I O 800=34 P L R 1911 (F B). 


A. I.R 

Amar Singh in 1891 and 1901 respectively. 
Amar Singh actually brought a suit in 
1901 to contest the sale but his suit was dis J 
missed. The sale had thus become indefea- 1 
sible at the instance of any reversioner,' 
long before the plaintiff was begotten. He 
had therefore no locus standi to sue : 56 PR 
1903. The plaintiff’s suit is further barred 
by the consent of his father Bahadur SinghJ 
which has not been proved to have been 
given mala fide with a view to injure the 
interests of the reversioners. 

In view of these findings it is not neces- 
sary to consider the contention of the 
respondents’ learned counsel that the tran- 
saction must be held to have been effected 
for necessity in view of the fact that the 
entire consideration has been found to have 
been proved, that 3/5ths of this was paid to 
prior creditors, and that no immorality or 
wanton waste is imputed to the vendor. 
The appeal fails and is dismissed with costs. 

K.B./a.l. Appea l dismissed. 

3. Gurdit 8ingh v. Hukam Singh, (1903) 56 P R 
1903=167 P L R 1903 (F B). 
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Jai Lal J. 

Kali Bam — Defendant — Appellant. 

v. 

Bhiku and others — Plaintiffs — 

Respondents. 

Second Appeal No. 206 of 1936, Decided 
on 5th April 1937, from decree of Dist. 
Judge, Delhi, D/- 18th November 1935. 

Custom (Punjab) — Succession — Ancestral 
land— Riwaj-i-am — Delhi Province — Daughter 
inheriting father’s property — Daughter dying 
without leaving male descendants — Proprietors 
of thulla are entitled to succeed to her father’s 
property in preference to husband — Husband 
inherits only wife’s absolute property — Pro- 
prietors of thulla need not be descendants of 
common ancestor. 

According to the custom recorded in the Riwaj- 
i-am of Delhi Province, the proprietors of the 
thulla are entitled to succeed to the estate of the 
deceased after the death of his daughter who in- 
herited her father’s property and who has left no 
male descendants. The rule in riwaj-i-am that 
the husband inherits the property of the wife, 
merely refers to land which is the absolute pro- 
perty of the wife, as, for instance, property gifted 
to her or property which is her stridhan. It does 
not relate to property inherited by her as a 
daughter. In the absence of a clear indication to 
the contrary, she must be deemed to succeed to an 
ordinary estate of a female, if not under the Custo- 
mary law, under the Hindu law. To such pro- 
perty the heirs of her father are entitled to succeed 
in preference to her husband because on her death 
the property must be deemed to revert to such 
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heirs. The proprietors of the thulla need not be 
the descendants of the common ancestor as no 

such restriction is found in the riwaj-i-am. 

[P 469 C 1,2] 

Fakir Chand Mital — for Appellant . 
Bhagwat Dayal — for Respondents. 
Judgment. — Balle was the original 
owner of the land in dispute. He was a 
resident of village Kanjhaola in the pro- 
vince of Delhi. He died in 1914 and then 
there was a dispute between his daughter 
Mt. Manbhari and the proprietors of the 
thulla as to the right of succession to his 
land. The dispute was finally deoided by 
the District Judge of Delhi in favour of 
the daughter who was held to be a pre- 
ferential heir. Mt. Manbhari accordingly 
succeeded to the land and died in 1933. A 
month before her death she executed a 
will bequeathing the land in dispute to her 
husband. She did not leave any male des- 
cendant. The suit out of which this appeal 
has arisen was instituted by the proprie- 
tors of the thulla, who have been found to 
belong to the same got as Balle, for pos- 
session of land. The learned District Judge 
has held that according to the custom re- 
corded in the riwaj-i-am of Delhi Province, 
the proprietors of the thulla are entitled 
;to succeed to the estate of the deceased 
Balle after the death of the daughter who 
has left no male descendants. 

The entry in the riwaj-i-am certainly 
supports the conclusion of the learned Dis- 
trict Judge but the learned counsel for the 
appellant, the husband of Mt. Manbhari, 
who has come up on second appeal after 
obtaining a certificate under S. 41, Punjab 
Courts Act from the learned District Judge, 
has urged that the husband is described in 
another part of the riwaj-i-am as the heir 
to his wife in respect of property held by 
her in her own right. In my opinion the 
learned District Judge has -rightly held 
that this merely refers to land which is 
ithe absolute property of the wife, as, for 
instance, property gifted to her or property 
which is her stridhan. It does not relate 
to property inherited by her as a daughter. 
In the absence of a clear indication to the 
contrary, she must be deemed to succeed to 
an ordinary estate of a female, if not under 
the Customary law, under the Hindu law. 
To such property the heirs of her father are 
entitled to succeed because on her death 
the property must be deemed to revert to 
such heirs and, as I have already stated, 
according to the custom mentioned in the 
riwaj-i-am the proprietors of the thulla 


are entitled to succeed to the estate of the 
deceased proprietor. 

In my opinion there is no force in the 
contention of the learned counsel that this 
condition in the riwaj-i-am implies that 
the proprietors in the thulla must be des- 
cendants of the common ancestor. There 
is no justification for restricting the appli- 
cation of the rule in the manner suggested 
because such restriction does not find any 1 
place in the riwaj-i-am. I therefore dis- 
miss this appeal with costs. 

w.d./a.l. Appeal dismissed. 
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Blacker J. 

Brahm Dev — Petitioner. 

v. 

Emperor . 

Criminal Revision No. 1309 of 1937, 
Decided on 17th January 1938, from order 
of Sess. Judge, Lyallpur at Shekhupura, 
D /- 7th August 1937. 

Criminal P. C. (1898), S. 173 — Order on 
police report that case be struck off is not judi- 
cial order. 

An order of a Magistrate on a police report 
under S. 173 that a case be struck off is an 
administrative order and not a judicial order and 
accused is not entitled to a copy of such an order 
as of right : AIR 1933 Pat 242, Foil.; AIR 
1932 Pat 72, Expl. [P 469 C 2] 

Abdul Aziz — for Petitioner. 

S. N. Bali for Advocate-General — 

for the Crown. 

Order. — The Division Bench judgment 
of the Patna High Court in AIR 1933 Pat 
242 1 is a clear authority for holding that 
the order of a Magistrate on a police report 
under S. 173, Criminal P. C. that a case be 
struck off is an administrative order and 
not a judicial order and I have no hesita- 
tion in following it. The S. B. judgment 
quoted, AIR 1932 Pat 72, 2 is not really an 
authority to the contrary. It only lays 
down that the opposite order, i. e. an order 
taking cognizance on a police report is a 
judicial order. It is an order under S. 204, 
Criminal P. C. which, it may be noticed, 
is in Ch. 17, whioh is headed “Commence- 
ment of proceedings before Magistrates.” 
This would imply that until these orders 

1. Umar Singh v. Emperor, (1933) 20 A I R Pat 

242=1933 Cr 0 714=146 I 0 70=34 CrLJ 
1198=12 Pat 234=14 P L T 162. 

2. Raghunath v. Emperor, (1932) 19 A I R Pat 

72=1932 Cr C 136=136 I C 842=33 Cr L J 
349=12 PLT 937. 
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have been passed, the judicial proceeding 
has not commenced. I, therefore, following 
the latna D. B. judgment and holding that 
the order in question was not a judicial 
order, dismiss the petition. 

K.S./r.k. Petition dismissed. 


A. I. R. 
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Abdul Rashid J. 

Thakarji Maharaj — Plaintiff — 

Appellant. 

v. 

Khushi Ram and another — 

Defendants — Respondents. 

Second Appeal No. 600 of 1937, Decided 
on 16th November 1937, from decree of 
Addl. Dist. Judge, Hoshiarpur, D/- 27th 
January 1937. 

Limitation Act (1908), Art. 134-A— Grant of 
permanent lease by mahant of idol in 1909 — 

- i P ossess ‘ on obtained by lessee — In 
1935 suit by successor of mahant in the name 

ot idol for permanent injunction restraining 
lessee from dispossessing him — Suit held was 
to set aside transfer in 1909 and was governed 
by Art. 134-A— Initial onus of proving that suit 
was within time was on plaintiff-PIaintiff 
would be entitled to injunction prayed for on 
setting aside transfer in 1909. 

A mahant of an idol granted a permanent lease 
to the defendant in 1909 of the temple property. 

t ® defen ^ a . nt obtained a decree for possession 
of the land in suit. In 1935, a successor of the 
mahant granting lease brought a suit in the name 
of idol represented by him for a permanent injunc- 
tion restraining the defendant from dispossessing 
the plaintiff from the land in dispute : 

i thafc ttie sul>sfcan tial relief claimed by the 
plaintiff was to set aside the transfer of immov- 
able property by his predecessor in 1909. The suit 
was therefore governed by Art. 134-A. It was for 
the plaintiff to indicate as to when he came to 
kno w of the transfer and to establish that he came 
to know of it within 12 years of the suit. The 
plaintiff would be entitled to the permanent 
lnjunctmn prayed for after he set aside the transfer 
in 1909 : Alii 1933 Oudh 38, Bel. on. 

xt , ™ [P 471 0 H 

INanak Chand Pandit — for Appellant. 


a permanent lease of the land in dispute to 

- Sri? D f 3 ’ { atbero{ the defendants. 
I :, a 19 i X Iv0Dr]a , n A "and was deposed from 
A ® offi „ c r 0 of mahant and was succeeded bv 
Atma Nand. The land in dispute was in 
possession of the mortgagees in the year 
1909. In 1912 the father of the present 
defendants sued Gosain and other mort 
gagees for possession by means of redemp. 
tion. He impleaded Kundan Anand and the 
reversioners of Mt. Mehtabi as defendants 
in that case. A decree for redemption was 
passed m favour of the father of the present 
defendants on payment of Rs. 82. On 
7th June 1928 the present defendants sued 
the tenants who were in possession of the 
land in dispute and a decree was passed in 
tbeir favour on 25th September. Atma 
Nand was a party to this case but Thakarji 
Maharaj was not impleaded as a defendant. 
In 1934 the present defendants again 
instituted a suit against Atma Nand for 
recovery of possession of the land in suit. 
Atma Nand pleaded that Thakarji Maharaj 
was the real owner. This defence was 
not given effect to and a decree was passed 
in favour of the defendants for possession 
of the land in dispute. 

On 25th April 1935 the present suit was 
instituted by Thakarji Maharaj through 
mahant Atma Nand for a permanent 
injunction restraining the defendants from 
dispossessing the plaintiff from the land 
in dispute. The defendants pleaded inter 
alia that the plaintiff was not the owner 
of the land in dispute as the land had been 
gifted in favour of Kashwa Nand person, 
ally and was not the property of the idol 
Thakarji Maharaj, that the suit was barred 
by limitation, that the lease in favour of 
the defendants’ father was for considera- 
tion and necessity and that the suit did 
not lie in its present form. The trial Court 
decreed the plaintiff’s claim holding that 
the land in dispute had been gifted in 
favour of the idol, that Atma Nand was 


D. N. Aggarwal — for Respondents. 

Judgment. The facts bearing on the 
questions of law involved in this appeal 
may be shortly stated. Mt. Mehtabi was 
the original owner of the land in dispute 
measuring 9 kanals 17 marlas. In the year 
1885, she gifted this land in favour of 
Keshwa Nand. Keshwa Nand was the 
mahant of an idol known as Thakarji 
Maharaj. Keshwa Nand was succeeded by 
his disciple Kundan Anand in 1904. On 
18th January 1909, Kundan Anand granted 


only the manager of this property, that 
the plaintiff had been all along in posses- 
sion of the land, that the alienation effected 
by Kundan Anand in 1909 in favour of the 
father of the present defendants was with, 
out consideration and necessity and that the 
suit was within time. Against this deci- 
sion, the defendants preferred an appeal in 
the Court of the learned District Judge. 
The learned District Judge held that the 
alienation in favour of the father of the 
defendants was for consideration and neces- 
sity. He also held that the suit of the 
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plaintiff was barred by limitation. On 
these findings the appeal was accepted 
and plaintiff’s suit dismissed with costs 
throughout. Against this decision the 
plaintiff has preferred a second apreal to 
'this Court. 

The learned counsel for the appellant 
• contended that the learned District Judge 
i had erred in bolding that the suit was 
barred by limitation. He urged that the 
plaintiff had been in possession of the land 
throughout and that therefore every attack 
on his title and every attempt to oust him 
gave him a fresh cause of action. It was 
maintained by the learned counsel that in 
these circumstances his suit was within 
ilimitation under Art. 120, Lim. Act. The 
learned counsel relied on AIR 1933 Lab 
920, 1 8 Lah 22* and 140 P R 1907. 3 In 
my opinion the contention of the learned 
counsel is without force. In the present 

• case the substantial relief claimed by the 
plaintiff was to set aside the transfer of 
immovable property made by Kundan 
Anand, the manager of Thakarji Maharaj, 
'in the year 1909. This was therefore a 
suit to set aside a transfer of immovable 
property comprised in a Hindu religious 

• or charitable endowment made by a 
'manager thereof for a valuable considera- 
tion. The present suit consequently falls 
iunder Art. 134-A, Lim. Act. The limita- 
tion for such a suit is 12 years from the 
time when the transfer becomes known to 
the plaintiff. It was for the plaintiff to 
indicate in his plaint as to when he came 
to know of the transfer and to establish 
that he had come to know of the transfer 
within 12 years of the institution of the 
suit. The plaintiff would be entitled to 
the permanent injunction prayed for by 
him only after he succeeds in setting aside 
the transfer made by Kundan Anand in 
1909 in favour of the father of the present 

' defendants. 

In the three rulings relied on by the 
-learned counsel for the appellant, there 
was no question of setting aside transfers 
of immovable property. In those cases the 
plaintiffs had throughout been in posses- 
sion of the property in dispute and they 
•had brought suits for declarations to cor- 
i rect revenue entries or for similar other 

1. Ram Lai v. Thakurji Mandir, (1933) 20 A I R 

Lah 920=146 I C 136. 

2. Small v. Bahab, (1927) 14 A I R Lah 119= 

100 I C 732=8 Lah 22=28 P L R 490. 

•3. Hakim Singh v. Waryaman, (1907) 140 P R 
•1907. 


reliefs. Under those circumstances it was 

held that every invasion of the right of 
the plaintiffs gave them a new cause of 
action, and rendered suits for declarations 
filed by the plaintiffs within six years to 
be within time. Art. 120 is a residuary 
Article and as the present suit falls within 
tho purview of Art. 134-A, Art. 120 can- 
not ho held to he applicable. As under 
Art. 134-A, limitation begins to run from 
tho time when the transfer becomes known 
to the plaintiff, tho initial onus of proving 
that his suit is within time is on the 
plaintiff. If neither in the plaint nor at 
any subsequent stage of the case the plain- 
tiff has ever fixed any date on which he 
alleges that he came to know of the trans- 
fer to the defendants, the suit must fail 
on that account. Reference may be made 
in this connexion to A I R 1933 Oudh 38. 4 
The learned counsel for the respondents 
also relied on 38 Mad 1064. 5 He urged 
that the land in dispute had throughout 
been in possession of the mortgagees and 
that the plaintiff or his manager Atma 
Nand had never entered into actual physi- 
cal possession. The learned counsel con- 
tended that in these circumstances even if 
Art. 120 be held to be applicable, the suit 
would be barred by limitation as limitation 
w r ould run from the date of tho alienation 
in 1909 and not from the date w T hen the 
plaintiff had knowledge of the alienation. 
It is not necessary to give a considered 
opinion on this point as I have already 
held that the present suit is barred by 
limitation under Art. 134-A, Lim. Act. 

In view of the findings given above, it is 
unnecessary to consider the question of 
consideration and legal necessity in any 
detail. I am of the opinion that consi- 
deration for the alienation in favour of the 
father of the defendants has been proved 
but that legal necessity has been proved 
only to tho extent of Rs. 82 instead of 
Rs. 250. For the reasons given above 
I dismiss this appeal with costs. 

v.B.B./r.K. Appeal dismissed. 

4. Ragbunandan Misra v. Mahadeo, (1933) 20 

AIR Oudh 38=140 I C 182=9 O W N 835. 

5. Venkatachala Reddiar v. Collector of Tri* 

chinopoly, (1914) 1 A I R Mad 708=24 I C 

369=26 M L J 537=38 Mad 1064. 
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Bhide J. 

Mohammad Ramzan and another — 
Auction, pur chasers — Appellants. 

v. 

Mt. Khadija Sultan Begum , Decree- 
holder and others , Judgment. debtors 
Respondents. 

Exn. First Appeal No. 113 of 1937, 
Decided on 14th July 1937. 

(a) Contract Act (1872), S. 135— Auction- 
purchaser allowed to withdraw deposit on 
furnishing security to re-deposit when asked — 
burety bond executed— Purchaser when asked 
to deposit amount asking for time which was 
granted- Consent of counsel for decree-holder 
— Court directing surety to pay amount— Surety 
held not absolved — Bond being in favour 

of Court, it had discretion to grant time to 
purchaser. 

Where in an execution case, the auction-pur- 
ohaser who had deposited the sale price in Court 
was allowed to withdraw it on furnishing security 
to re- deposit when asked to do so, and on 60 being 
asked he asked for a month’s time to deposit the 
amount which was granted by the Court and was 
not objected to by the counsel for the decree-holder, 
but on subsequent date the Court being aware of 
the surety bond ordered the surety to deposit the 
amount and modified the previous orders : 

■?«?i d o that fc ^ e surefc y was nofc absolved under 
o. 135. Contract Act. The bond was in favour of 
the Court and the Court had discretion to order 
the auction-purchaser to deposit the amount at 
any date it liked and the consent of the counsel 
for the decree-holder was immaterial : A I R 1927 
Lah 336, Ref. [p 473 c 

(b) Civil P. C. (1908), S. 151 — Review — 
ourety bond furnished to deposit purchase 
price when asked to do so- Court ordering 
purchaser to deposit money and further that 
property be resold on failure and short-fall 
recovered from him — Court becoming aware of 
surety bond and subsequently modifying order 
by directing surety to pay amount— Court held 
had inherent power to review and modify its 
order. 

Where in an execution case the Court had 
allowed the auction-purchaser to withdraw the 
deposit made .by him on furnishing a security for 
re-depositing it when asked to do so and a surety 
bond was accordingly executed, and the Court 
having asked the purchaser to deposit the amount 
made an order that if the amount was not depo- 
sited within certain period the property be resold 
and short-fall be recovered from him but on the 
next date on becoming aware of the surety bond 
the Court reviewed and modified its order and 
directed the surety to pay the amount : 

.i/c/d that the Court had an inherent power to 
review its previous order as the error was patent 
on the face of the record and the previous order 
was made by the Court suo motu through over- 
sJght. [p 478 o 1 ] 

0. L. Aggarwal — for Appellants. 

Bashir Ahmad and Tasadduq Hussain — > 

for Respondents. 


Judgment— The material facts of the- 
case giving rise to this appeal may be- 
briefly stated as follows : Mt. Khudija 
Sultan, respondent 1, obtained a decree for 
a sum of Rs. 10,000 on 19th December 
1934. In execution of that decree, a house 
belonging to the judgment-debtor was sold 
and was purchased by Mohammad Ramzan 

as purchase price 
in Court. In the meantime, the judgment- 
debtor’s sons had instituted a suit to 
challenge the decree and in the course of 
that suit an injunction was obtained for 
staying the sale proceedings relating to the 
house. No objections to the sale had been 
filed in Court within the statutory period,, 
but owing to the injunction obtained by 
the sons of the judgment- debtor the sale 
was not confirmed. The auction-purchaser 
thereupon made an application for with- 
drawal of the amount deposited by him 
on the ground that be was likely to lose 
interest thereon. The Court allowed him 
to withdraw the amount on his furnishing 
security tore-deposit the sum when required. 
The suit filed by the sons of the judgment- 
debtor was subsequently dismissed. There- 
upon the auction purchaser was called^ 
upon to re-deposit the sum of Rs. 5540 
referred to above. He asked for a month’s- 
time to deposit the amount whereupon the 
Court passed the following order on 5th 
January 1937 : 

The petitioner with his counsel is present. Lal^ 
Karam Chand, counsel for the decree- holder, is 
present. Lala Karam Chand has no objection. 
Hence the purchase money be deposited by 30th. 
January 1937. If it is not deposited by that date- 
a fresh auction shall be held and the petitioner 
shall bo responsible for the short-fall. 

On the next date (20th March 1937) the 
surety bond filed by the auction- purchaser 
was brought to the notice of the Court 
whereupon the Court modified its previous- 
order and directed that the surety Moham- 
mad Din be ordered to pay the sum of 
Rs. 5540 in Court by 31st March 1937. From 
this order the auction- purchaser as well 
as the surety have preferred the present 
appeal. On behalf of the surety the main, 
contention advanced was that the decree- 
holder’s counsel having agreed to give time- 
to the auction-purchaser for depositing the 
amount, he was absolved from liability 
under S. 135, Contract Act. The learned 
counsel for the respondent however pointed 
out that the bond in this case was in- 
favour of the Court and not of the decree- 
holder and the time was given by the 
Court. Reliance was placed in support oi 
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the argument on 100 I C 762. 1 The con- 
tention of the learned counsel for the res- 
pondenfc appears to me to be well founded. 
|The bond in this case was in favour of the 
Court and the Court had the discretion to 
order the auction. purchaser to deposit the 
amount by any date it liked. The consent 
of the counsel for the decree- holder was in 
the oircumstances immaterial and I there, 
fore hold that the surety was not absolved. 

The next contention urged was that the 
Court having ordered on 5th January 1937 
that in default of deposit by the auction, 
purchaser the property would be resold and 
that the auction-purchaser would be liable 
only for the short-fall, the Court had no 
power to review its order. The order of 
the Court, dated 20th March 1937, how- 
ever makes it clear that the previous order 
was passed due to inadvertence as the bond 
filed by the auction-purchaser had been 
overlooked by the Court. This was an 
error patent on the face of the record and 
it seems to me that the Court had inherent 
power to review the previous order and 
direct the surety to deposit the amount on 
the basis of the bond furnished by him. As 
a matter of fact it appears that the auction- 
purchaser himself had never requested the 
Court to resell the property and make him 
liable only for the short-fall. The Court 
had passed the previous order suo motu 
through oversight and the counsel for the 
auction-purchaser also raised no objection 
to the later order. The appeal has no force 
and must be dismissed on the merits. In 
the circumstances, it is not necessary for 
me to discuss the preliminary objection 
which was raised on behalf of the respon- 
dent that the appeal was incompetent at 
least so far as the auction-purchaser was 
concerned. I dismiss the appeal with 
costs. 

S.C./r.K. App eal dismissed. 

1. Dhari Mai v. Kanshi Ram, AIR 1927 Lah 
336=100 I C 7G2. 

* A. I. R. 1938 Lahore 473 

Young C. J. and Monroe J. 

Mt. Talian w/o Vasatua 
Convict — Appellant. 

, ▼. 

Emperor . 

Criminal Appeal No. 719 of 1937, Deci- 
ded on 9th November 1937, from order of 
Addl. Sess. Judge, Lyallpur, D/. 20th May 
1937. 


# Penal Code (I860), S. 302 — Sentence — 
Young girl killing her newly born baby — Sen- 
tence of transportation for life is inappropriate. 

Whore a young girl of 15 kills her newly born 
baby, a sentenco of transportation for life is wholly 
inappropriate. In England it is always assumed 
that a girl who commits such a murder at such a 
time is hardly responsible for her actions, it being 
well known that child-birth produces occasionally 
peculiar reactions in tho mother. The sentence of 
transportation for life should bo reduced to a sen- 
tence for a short period. [P 473 G 2] 

Young C. J. — Mt. Talian, a young girl 
15 years of age, has been condemned to 
transportation for life by tho learned Ses- 
sions Judge of Lyallpur for the murder of 
her newly born baby. Mt. Talian had an 
illicit connexion with one man and shortly 
afterwards she married another. A child 
was born about four months after her mar- 
riage. The child was not therefore tho 
child of her husband. It is said that in the 
presence of her mother Mt. Imam Bibi, and 
also in the presence of another woman 
Mt. Begum, this young girl murdered her 
child by strangulation. The mother of the 
girl was also charged with the offence, but 
we think fortunately for her the learned 
Judge acquitted her. On the evidence it 
would appear that both had something to 
do with the murder, and indeed Mt. Begum, 
who -was also present at the time, cannot 
escape suspicion of complicity in the crime. 
The learned Judge however has found only 
Mt. Talian guilty and we have no reason to 
doubt his conclusion as to her on the evi- 
dence. The only point in the case is the 
question of sentence. We clearly cannot 
interfere in this matter. But where a young 
girl of 15 kills her newly born baby, a sen- 
tence of transportation for life appears to 
us to be wholly inappropriate. In England 
it is always assumed that a girl who com- 
mits such a murder at such a time is 
hardly responsible for her actions, it being! 
well known that child-birth produces occa- 
sionally peculiar reactions in the mother. 
We suggest therefore that Government; 
should reduce the sentence of transporta- 
tion for life to a sentence for a short period. 

D.S./R.K. Reduction of sentence 

recommended. 
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Blacker J. 

Mohammad Sadiq 
Convict — Appellant. 

v. 

Emperor . 

Criminal Appeal No. 758 of 1937, Deci- 
ded on 20th December 1937, from order 

of Magistrate, Amritsar, Dated 14th June 
1937, 

(a) Penal Code, Ss. 366 — Evidence of girl 
abducted must be taken with great caution. 

In cases of offences under S. 366, the evidence of 
the girl alleged to have been abducted must be 
taken with a great amount of caution. [P475C2] 

(b) Penal Code (I860), S. 366 — Young man 
abducting girl of marriageable age — Natural 
presumption is that be abducted her with inten- 
tion of having sexual intercourse with her 
either forcibly or with her consent after seduc- 
tion or after marrying her— If any other inten- 
tion is alleged to exist, burden is on accused 
to prove it. 

Even a forcible abduction docs not amount to 
an offence under S. 366, unless there are other 
ingredients, namely the intention either that 
the girl should be seduced or forced to illicit 
intercourse or that she should be compelled to 
marry against her will. In cases of forcible abduc- 
tion, there can seldom be direct evidence as to the 
actual intention of the abductor and that intention 
must be inferred from the circumstances of each 
case under S. 114, Evidence Act. Human nature 
being what it is, whenever one finds a young man 
abducting a girl of marriageable age, the first 
natural presumption must be that he has abduct- 
ed her with the intention of having sexual inter- 
course with her either forcibly, or with her 
• consent after seduction, or after marrying her. 
If ho has any intention other than that which is 
suggested by the natural circumstances of the case, 
the burden lies upon him under S. 106, Evidence 
Act to prove that intention. [P 476 C 1, 2 ] 

Abdul Aziz (Mian).— for Appellant. 

Mohammad Monir, Assistant Advocate- 
General — for the Crown. 

Judgment. Ghulam Mustafa, Muham- 
•mad Shah, Suleman, Mahmud Ali, Muham- 
mad Sadiq and Sehr Gul appeal through 
counsel and Muhammad Rafi from the jail 
against their convictions by a S. 30 Magis- 
trate of Amritsar under S. 366 read with 
S* 449, X. p. C., and sentences of five 
years rigorous imprisonment inflicted upon 
all tne appellants except Mahmud Ali and 
Muhammad Rafi and sentences of two 
years’ rigorous imprisonment inflicted upon 
them. The prosecution case was that 
-Ghulam Mustafa, who is a student in 
Amritsar, was the first cousin of a girl of 
the name of Mt. Masuda Bano, who is also 
-a schoolgirl attending a school at Amritsar. 


A. I. R. 


She was aged about 16 or 17 and was 
the daughter of a respectable Mahomedan 
gentleman of Amritsar of the name of 
Mian Mehraj Din. Being first cousins, they 
were naturally on friendly terms with 
each other as is shown by the evidence in 
the case not only of the girl but of other 
relations. On 15th March 1937, Mt. Masuda 
Bano was going to her school which is the 
Stratford College for women in the civil 
station at Amritsar in a tonga driven by 
one Fazal Din, a servant of the family, and 
accompanied by Mt. Hayat Bibi, another 
seivant, and a little girl called Shamim 
Akhtar. When she reached the gates of the 
College and stepped off the tonga she was 
seized by Suleman and Sehr Gul appellants 
and taken forcibly to a car which was 
standing by Muhammad Shah and Muham- 
mad Sadiq were standing by with drawn 
swords and Ghulam Mustafa and Maham- 
mad Ali were sitting in the car also with 
drawn swords. Muhammad Rafi was the 
hired driver of the car. As soon as they 
got the girl into the car, they drove it off 
at a very great speed. The tongawala did 
his best to pursue in his tonga whipping 
his horse into a gallop. He naturally very 
soon lost sight of the car but was able to 
observe the very important fact that the 
car turned on to the Grand Trunk road in 
the direction of Lahore and not in the 
direction of Jullundur or Gurdaspur. 

The outrage was witnessed by another 
schoolgirl Mt. Savitri and a Hindu gentle- 
man who describes himself as a business- 
man of the name of Lala Durga Das. Miss 
Sant Singh, the Head Mistress of the school, 
promptly informed the police and the 
father of the girl accompanied by some 
police officers set out in another car in 
pursuit. On reaching Lahore, they went 
to the Naulakha police station from where 
telephonic messages were sent out to the 
main stations along the Grand Trunk 
road, namely Gujrat, Jhelum, Rawalpindi, 
Campbellpur and Peshawar. Mr. Mehraj 
Din then hired a bigger and newer car at 
Lahore and set out along the road to 
Peshawar. Meanwhile the car containing 
the miscreants driven at immense speed 
had reached Jhelum. The speed at which 
they were driving the car is shown by the 
fact that although they only left Amritsar 
at 8-30 and had had to pass through Lahbre, 
Gujranwala and other places and stopped 
at least once on the road to fill up with 
petrol they had got to Jhelum, a distance 
of 138 miles from Amritsar, in just about 
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three hours. The Jhelum police who had 
received the telephonic message and were 
waiting on the bridge over the liver 
Jhelum made a gallant attempt to stop the 
car. Whether they would have been suc- 
cessful or not is not apparent, but Ghulam 
Mustafa who was driving tried to turn the 
car across the level crossing of which the 
police had shut the gate. Seeing the gate 
shut he tried to turn the car round and in 
doing so the car fell into a ditch and over- 
turned. The police were then able to 
take the seven appellauts and the girl out 
of the car and also recovered from it a 
•number of articles, including four swords. 


The defence story is that only Ghulam 
Mustafa took the girl away and that she 
went away with him willingly, the only 
other person in the car being Muhammad 
Bafi, the hired driver. Subsequently, one 
Hissam Din, a servant of the girl’s father, 
who has not been produced as a witness 
collected Suleman, Sehr Gul and Muham- 
mad Shah from various places in Amritsar 
and set out in pursuit. The idea appar- 
ently was that as friends of Ghulam 
Mustafa they might be useful. They 
stopped in Lahore where they spent some 
time in finding Mahmud Ali and took him 
with them. When they reached Jhelum, 
Ghulam Mustafa had already been arrested 
as he had accidentally overturned his car 
trying to turn a sharp corner. They all 
went to the police station and there were 
arrested with the exception of Hissam 
Din. Muhammad Sadiq, according to his 
story, had come to Jhelum that day from 
•Bhalwal and he was also arrested in the 
same mysterious manner by the police on 
his appearance at the station. Comparing 
the two stories, that for the defence is 
obviously most fantastic. The prosecution 
story is an unusual one as the act ascribed 
to these young men of fairly good position 
and antecedents is one of great daring 
and also of great folly. But that it 
Happened as the prosecution says there 
seems to be no doubt, and one can only 
ascribe it to the influence of modern ideas 
of American gangsterism. 

To take the prosecution first, one fact 
appears to mo to be settled beyond any 
reasonable doubt and that is that the 
seven appellants were arrested at Jhelum 
at about 11 30 as stated by Saleh Muham- 
mad, the Jhelum head constable, and 
Daya Ram, the witness from Jhelum. 
Ihere is no reason apparent on the face 


of the record to disbelieve the evidence 
of these witnesses and there are plenty of 
reasons for disbelieving the counter defence 
story. The first of those is that the story 
narrated is impossible. According to the 
evidence of the most reliable witnesses, 
this Hissam Din did not start collecting 
these youths till about 9 o’clock at Amrit- 
sar. Having first collected one from Dr. 
Mehraj Din’s dispensary, ho then had to 
go to other places and collect two more. 
He then had to drive to Lahore whore he 
had to go into the City to the Royal Hotel 
and spend some time in finding Mahmud 
Ali. He then had to drive off to Jhelum. 
Evidence has been led, and it is defence 
evidence too, that a telophonic message 
was received from Jhelum by the Nau- 
laklia- police at Lahore, at 12-15 P. M. 
stating that all seven of the appellants had 
already been arrested at Jhelum. Now, if 
this message was received at Lahore at 
12.15, the latest time for the arrest that 
can reasonably be supposed would be bet- 
ween 11-45 and 12. For these persons, 
not to have left Amritsar till considerably 
after 9 o’clock and then to have spent a 
considerable time in Lahore City looking 
for Mahmud Ali and then to have reached 
Jhelum by 11.45 or 12 O’clock is, in my 
opinion, a sheer impossibility. The evidence 
on which this case rests is mostly interested 
evidence or the evidence of persons who 
could be procured to give it at a very small 
expenditure. The ridiculous nature of some 
of it is shown by a passage in the deposi- 
tion of one witness from Jhelum who, 
ignoring the fact that he had first said that 
the car was lying upside down in a dis- 
abled condition in a dibcb, speaks of 
Mt. Masud Bano as insisting upon their 
immediately going on with the journey and 
chiding the constables for not permitting 
them to proceed. 

Coming now to the Amritsar incident — 
the actual abduction — the main evidence is 
that of the girl herself. It is now a well 
settled rule in these cases that the evidence 
of the girl is to be taken with a great 
amount of caution and it could be argued 
that the tongawala and the female servant 
are also interested witnesses. Mt. Savitri, 
the other school girl, is ostensibly a dis- 
interested witness ; but there are sigus on 
comparing her statement in Court with 
that which she made before the police that 
she has improved her story' to her own 
greater credit and glory and is therefore 
not completely reliable. But not the slightest 
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reason has been given for disbelieving the 
evidence of Lala Durga Das, who appears 
to be a respectable gentleman, gives a satis- 
factory reason for being where he was and 
is not shown to be unduly interested in 
either party. His evidence clearly proves 
the offence of forcible abduction of this girl. 
Moreover there is ample corroboration of it 
by other circumstances. Not only are the 
circumstances of the arrest of these seven 
young men at Jhelum extremely strong 
corroboration of the story told by the actual 
eye-witnesses of the abduction, but also 
there is further corroboration in the report 
made by Miss Sant Singh, the Principal of 
the school. This report was made imme- 
diately and giv69 an account of the affairs 
which i9 substantially the same as that 
given later in Court. Her report was made 
at 9-15 and she actually gave Mr. Morris, 
the Deputy Superintendent of Police, the 
number of the car in which the girl had 
been taken away. It seems to me therefore 
that the prosecution story as narrated by 
the two sets of witnesses at Amritsar and 
Jhelum is correct in every substantial 
particular. 

It is clear therefore that Mt. Masuda 
Bano was forcibly taken away in a motor 
car from Amritsar against her will. This 
is shown by the evidence of Lala Durga 
Das and the other witnesses as well as her 
own statement for they show that she was 
dragged into the car struggling and crying 
for help. It is difficult in these circum- 
stances to hold with counsel for the appel- 
lants that 9he accompanied Ghulam Mustafa 
willingly. A good deal has been made of 
the fact that at one place, according to her 
own statement, the car stopped to get 
petrol and that she had an opportunity of 
calling for help. But counsel appears to 
have a very exaggerated opinion of the 
courage and determination of a young girl 
in these circumstances, surrounded as she 
was by seven young men armed with 
swords. As her statement shows, they 
threatened her with the swords if she made 
any attempt to escape or attract attention. 
It is obvious that in these circumstances 
the wretched girl could do nothing. But 
even a forcible abduction does not amount 
to an offence under S. 366, I. P. C., unless 
there are the other ingredients, namely the 
intention either that the girl should be 
seduced or forced to illicit intercourse or 
that she should be compelled to marry 
■against her will. In a case of this sort, 
jfchere can seldom be direct evidence as 
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to the actual intention of the abductor 
and that intention must be inferred from 
the circumstances. S. 114, Evidence Act 
provides that the Court may presume the 
existence of any fact which it thinks likely 
to have happened, regard being had to the 
common course of natural events, human 
conduct and public and private business, in 
their relation to the facts of the particular 
case. 

Human nature being what it is, when-' 
ever one finds a young man abducting a 
girl of marriageable age, the first and 
natural presumption must be that he has 
abducted her with the intention of having 
sexual intercourse with her, either forcibly 
or with her consent after seduction or 
after marrying her. If he has any inten- 
tion other than that which is suggested by 
the natural circumstances of the case, the 
burden lies upon him under S. 106, Evi- 
dence Act to prove that intention. Illus. (a) 
to S. 106 is clearly in point. Therefore in 
this case the initial natural presumption is 
that Ghulam Mustafa abducted Mt. Masuda 
Bano with the intention of having sexual 
intercourse with her either after having 
married her or not. There is however in 
this case the further evidence of the girl 
herself who stated in answer to a question 
by the Public Prosecutor that the appel- 
lants told her in the car that she was being 
taken to the frontier for the purpose of 
being married to Ghulam Mustafa. I am 
not impressed by the argument of Mr. 
Saleem that this statement of the girl is 
in any way unnatural because it appears 
at the very tail end of her statement. He 
contends that as her whole statement 
showed herself as not consenting to the act 
of the appellants, it was unnecessary for 
her to say so in express terms. It was 
obviously the duty of the Public Prosecutor 
in a case under S. 366 to establish the 
intention by direct evidence if he could, and 
therefore it was very proper of him at the 
end of the girl’s statement to ask the ques- 
tions to which she has given these replies, 
and I cannot see eye to eye with counsel 
in finding anything suspicious in the fact 
that they appear at the end of her exami- 
nation-in-chief. It should be noticed that, 
this portion of the girl’s evidence is actu- 
ally favourable to the appellants rather 
than otherwise because it enables the 
Court to hold that the appellants had not 
the more serious intention of seducing or 
raping her but the less serious intention of 
compelling her to marry one of them. 


Lahore 477 


1938 SADULLA v. EmPEBOR ( Coldstream J.) 


The appellant Ghulam Mustafa has 
indeed given a version of what his inten- 
tions were. According to him, he was taking 
the girl with her own consent to a visit to 
the archaeological remains at Taxila. (His 
Lordship then discussed the evidence and 
proceeded.) Then again counsel have laid 
stress upon the fact that the girl’s state- 
ment was recorded under S. 164, Criminal 
P. C. and that the Magistrate for some 
reason which is not apparent added a foot- 
note to her statement that he had warned 
the girl of the consequences of departing 
from it. But there is nothing whatever to 
show that this statement of the girl was 
taken at the instance of her father and it 
seems to me that it was merely a routine 
matter by the police. The police know by 
experience that in abduction cases the girl 
is likely to make her statement according 
to the wishes of whichever party happens 
to have control of her and probably in this 
case they were afraid that attempts would 
be made by the relations of the boy who 
were also the relations of the girl to get her 
to depart from her story. That such influ- 
ences were at work is shown by the evi- 
dence which the girl’s own aunts have 
been induced to give, and which I regret- 
fully have to state that I believe to be 
false. 

It seems to me therefore that the case of 
forcible abduction with the intention of 
forcing this girl to marry Ghulam Mustafa 
against her will is completely proved 
against the appellants who also as mem. 
bers of an unlawful assembly are all and 
each of them liable for any acts committed 
in the furtherance of the object of that 
assembly. But I am of opinion that the 
sentences passed by the learned Magistrate 
in this case are most excessive. No doubt 
the case is a serious one and is to some extent 
made more serious by the fact that the girl 
is a respectable girl and that considerable 
damage had been done to her reputation 
by the act of the appellants even though 
she was an innocent and unwilling party. 
Many of her more evil-minded acquain- 
tances will still be refusing to believe in 
her innocence. But, on the other hand, 
the sentences inflicted are out of all pro- 
portion to the sentences which are usually 
inflicted in cases of this sort. Possibly, the 
Magistrate has been influenced by the dis- 
play of force and the theatrical nature of 
the appellants act ; but this appears to me 
to have been more in the nature of reckless 
folly than of ordinary criminality. Added 


to this there are the facts that the inten- 
tion which has been established was the 
less serious of the intentions contemplated 
by the section under which they are 
punishable and also that there is no evi- 
dence that the girl was molested in any 
way to any greater extent than was called 
for by the necessity of taking her away and 
making her keep quiet. In these circum- 
stances, whilst I uphold the conviction, I 
reduce the sentences of Ghulam Mustafa, 
Muhammad Shah, Suleman, Muhammad 
Sadiq and Sehr Gul to 18 months’ rigorous 
imprisonment each and that of Muhammad 
Rati to nine months' rigorous imprison- 
ment. I am unable to appreciate the 
learned Magistrate’s reasons for holding 
Mahmud Ali’s guilt les3 than that of his 
companions, and his sentence is accord- 
ingly reduced to the same as theirs, i. e. 
18 months’ rigorous imprisonment. 

R. M./r.K. Sentences reduced. 
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Coldstream J. 

Sadulla — Accused — Petitioner. 

v. 

Emperor. 

Criminal Misc. Petn. No. 247 of 1937, 
Decided on 25th October 1937, for transfer 
of case from the Court of Addl. Dist. 
Magistrate, Gurgaon. 

Criminal P. C- (1898), S. 164 — Thatmakerof 
statement is person in Court can be proved by 
police officer. 

The fact that the person who made the state- 
ment under S. 164 is the person in Court can be 
proved by the police officer who had the statement 
recorded and the trying Magistrate need not be 
examined. * [P 477 C 2] 

Tasadduq Hussain — for Petitioner. 

Order. — This application is not opposed. 
Counsel states that it is necessary to call 
the trying Magistrate to prove that the 
witnesses to be cross-examined were the 
persons who made statements which were 
recorded under S. 164, Criminal P. C. The 
records of such statements are presumed 
to be genuine (see S. 80, Evidence Act) and 
this fact that the person who made a 
statement under S. 164, Criminal P. C. is 
the person in Court can be proved by the 
police officer who had the statement 
recorded. This application appears to be 
frivolous and is dismissed. 

S. O./r.K. Application dismissed. 
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An A ' L R> 1 ® 38 Lahore 478 with his father and his own sons. He 

Addison and Din Mohammad JJ. added that the deed of relinquishment was 

Alt. Tulsi Bai Plaintiff Appellant, fictitious and without consideration and 


v. 

iU, Haji Bakhsh and another , Official 
Receiver , Jhang, Defendants — 

Respondents. 

First Appeal No. 347 of 1936, Decided 
on 7th October 1937, from decree of Senior 
Sub- Judge, Jhang, D/. 8th June 1936. 

Hindu Law — Co-parcenary — Relinquish- 
ment — Renouncement should be in favour 
of all co-parceners and of entire interest. 

A co parcener cannot renounce his interest 
except in favour of all other co-parceners. More- 
over a co-parcener cannot renounce his interest in 
part of the joint family property. [P 479 0 1] 

Achhru Ram and Indar Dev Dua — 

for Appellant. 

Mehr Chand Mahajan, C. L. Aggarwal 
and Krishna Swarup — 

for Respondents. 

Addison J. One Ram Lai died on 31st 
May 1935 and his widow Mt. Tulsi Bai 
instituted the present suit on 29th August 
1935 for a declaration that she was the 
owner of the house in suit and that it was 
not liable to attachment and sale in execu- 
tion of a decree obtained by defendant 1 
Haji Bakhsh against Thakar Das, son of 
the deceased Ram Lai. Thakar Das is the 
son of Ram Lai by his first wife. Mt. Tulsi 
Bai, plaintiff, was his second wife and she 
has only daughters surviving by Ram Lai. 
Her case in the plaint was that Thakar 
Das fully separated from his father Ram 
Lai in 1912 and had no concern with Ram 
Lai’s estate after that date. It was added 
that Thakar Das executed a deed of relin- 
quishment as regards the suit house on 
21st October 1929 while the will of Ram 
Lai dated 25th May 1924 also supported 
the fact that the plaintiff was the owner 
of the suit house. The decree, holder, 
defendant 1, pleaded that there was no 
deed of relinquishment, that Thakar Das 
remained a member of the joint family 
with his father, that if any deed was exe- 
cuted about the suit house it was fictitious 
and collusive and entered into with a view 
to defeat the creditors of Thakar Das. 
Further, the deed of relinquishment could 
not be in favour of one member of the 
joint family nor could it be in respect of 
part of the property. Thakar Das, defend- 
ant 2, also pleaded that he did not sepa- 
rate from his father in 1912. He claimed 
to be a member of the joint Hindu family 


was never acted upon. On these plead- 
ings the following comprehensive issue was 
framed : 

Does the house in dispute exclusively belong to 

the plaintiff and is not therefore liable to attaoh- 
ment and sale in the decree of defendant 1 against 

The trial Judge held that there was no- 
separation and that the family was a joint 
Hindu family. He has also held that the 
suit property was joint Hindu family pro- 
perty, that the deed of relinquishment was 
entered into to defeat the creditors of 
Thakar Das who was at the time heavily 
indebted and that no consideration had 
been established for this deed of relin- 
quishment. Finally it was held that Thakar 
Das could not give up his rights in this 
particular item of the joint family pro- 
perty which was ancestral and in any case 
his relinquishment could not affect the 
rights of his sons. The suit was accord- 
ingly dismissed and the plaintiff has ap- 
pealed. There is not an iota of evidence 
that there was any separation in 1912 and 
this part of the case was not pressed. The 
house in suit was built on ancestral land 
by Ram Lai from 1919 to 1921. He was 
then employed under Government in Quetta 
but it has been established that there was 
a considerable nucleus of ancestral pro- 
perty which used to be managed by Thabur 
Das, Ram Lai’s son, and Mutawalli Ram, 
Ram Lai s brother. Ram Lai was receiv- 
ing this income. It may be that he spent 
some of his own earnings as a Government 
servant on the construction of the house 
but that has not been proved, and as 
already stated it has been established that 
there was income property. The house was 
built on ancestral land and in these cir- 
cumstances it must be held that the house 
formed part of the joint family property. 

Though Ram Lai never separated his 
son, it is in evidence that he became some- 
what displeased with him in 1929. Ex. 

P. W. 7/3 dated 6th February 1929, is a 
letter written by Ram Lai to Dial Das 
whose son married one of Ram Lai's 
daughters. (After discussing evidence on 
record their Lordships proceeded.) Another 
point arises in this case. Thakar Da9 had 
then sons and it is clear that he could not 
renounce the rights of his sons in the pro- 
perty in question. It is also stated in 
Para. 264 of Mulla’s Principles of Hindu 


1938 Daulat Bam v. Haveli Shah (Bkide J.) Lahore 179 


Law, Edn. 8, that the Madras High Court 
has held that a co- parcener may renounce 
his interest in the co- parcenary property 
either in favour of the other co- parceners 
as a body or in favour of one or more of 
them, but the Allahabad High Court has 
held that a co-parcener cannot renounce 
his interest except in favour of all other 
co- parceners. The Allahabad view seems 
to be the better but, in any case, there is no 
authority that a co-parcener can renounce 
his interest in part of the joint family 
property, as was done in the present case, 
in favour of one or all other coparceners. 
This therefore cannot be taken to be a 
case of renunciation by a co-parcener of his 
share in the joint family property. The 
will is obviously invalid as regards the 
ancestral joint Hindu family property, 
which this house must be held to be. 

Finally it was contended by the learned 
counsel for Thakar Das that, whether it 
was held that there was renunciation or 
not, the plaintiff had still no title as the 
suit property must be held to be ancestral 
and the father had therefore no power to 
will it to his wife in 1924. Thakar Das 
on his father’s death thus stepped in as 
heir to his father. It is not necessary to 
decide this point as the appeal must fail 
on thp grounds that there was no consi- 
deration for the deed of relinquishment, 
that this deed was entered into to defeat 
Thakar Das’ creditors, and that there 
can be no renunciation of a portion of a 
co. parcenary property, while such renuncia- 
tion must be in favour of all the co.par. 
ceners, which would have left Bam Lai 
and Thakur Das’ sons as owners of the 
property in their capacity as members of 
a joint family. For the reasons given, we 
dismiss the appeal with costs. 

B.D./r.k. Appeal dismissed. 
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Bhide J. 

Lala Daulat Ram and others — 

Defendants — Appellants. 

r i v. 

Data Haveli Shah and others — 

Plaintiffs — Bespondents. 

i QQ? C °T^ d .^ ppeals N °s- 1085 and 1086 of 
1937, Decided on 17th January 1938, from 

June* 1 937 DlSt ’ JUd80, LyaUpur ’ D/ - 24th 


in Jamabandi 


(a) Mutation — Entries 
Presumption. 

U “' pti ? n °i correct neB8 attaches to tb 
entries in jamabandi made in due course of Jaw. 


[P 480 0 1, 2] 


(b) Transfer of Property Act (1882), S. 1 1 — 
Sale of site of shop — Enjoyment cannot be 
restricted. 

When ownership of a site of a shop is trans- 
ferred to the vendee, its enjoyment cannot be res- 
tricted by conditions, e. g. that the vendee should 
not convert tho shop into two or more. [P4 80C 2) 

Shamair Chand — for Appellants. 

V. N. Sethi for Respondents. 

Judgment. — Civil Appeals 1085 and 
1086 of 1937 are connected and will bo dis- 
posed of together. They arise out of two suits 
of a similar character, in which the plain- 
tiffs sued for a declaration that they were 
the owners of tho land underneath tho 
tharas in front of the shops of the defendants 
and that the defendants wore not entitled 
to make certain alterations in their shops 
contrary to the conditions of tho sale of 
the sites underneath the shops mado by 

Mr. Warburton, the predecessor-in-interest 

of the plaintiffs, in favour of tho defen- 
dants. The defendants claimed that they 
were tho owners of the site underneath 
the thaias, that the alterations and addi- 
tions made by them were not contrary to 
the conditions of sale and lastly that'the 
said conditions were not binding in law. 
The trial Court dismissed the suits. On 
appeal, the learned District Judge has 
decreed the claim to the extent of declaring 
that the plaintiffs were the owners of the 
site underneath the tharas in front of the 
shops of the defendants. From this decision, 
the defendants have preferred appeals 
while the plaintiffs have preferred cross- 
objections. 

The main point for decision in the 
appeals is whether the site underneath 
the tharas has been rightly held to be the 
property of the plaintiffs. The finding in 

• . • ^ is one of fact, but 

it is contended on behalf of the defendants. 
appellants that tho finding is vitiated by 
the fact that the learned District Judge has 
omitted to take into consideration some 
material evidence and has misconstrued 
some of the documents relied on by the 
defendants. As regards the oral evidence 
attention was invited to the evidence of 

O _ J L ' W M * j , . _ ^ Nand 

and Mohammad Ismail who have deposed 

that the land underneath the tharas 

was sold to the defendants. It is true 

that in the printed conditions of the sale 

which were published in advance, it was 

stipulated that the site underneath the 

tharas wouM remain with the vendor, i. e. 

Mr. Warburton, but the evidence of the 
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above witnesses was to the effect that at 
the time of the sale these conditions were 
modified and it was stated that the site 
underneath the tharas would go to the 
vendees. Sant Singh has deposed that he 
held a power of attorney and the altera- 
tion made in the conditions, as stated by 
him, is supported by an endorsement made 
by him on the receipt given to the defen- 
dants. The learned District Judge has 
referred to this receipt, but has found 
that the alteration in the conditions was 
made after the sale. This, however, was 
not the evidence given by Sant Singh and 
the other witnesses referred to above. The 
evidence was that the alteration was made 
at the time of the sale by auction and the 
endorsement merely was a piece of evi- 
dence in support of this alteration. Jagat 
Singh, Hira Nand and Mohammad Ismail 
have apparently purchased similar sites 
from Mr. Warburton and it might be said 
that their evidence is interested. But 
there seems to be no good reason for doubt- 
ing the veracity of Sant Singh who appar- 
ently held a general power of attorney 
from Mr. Warburton. Nothing has been 
brought out in his cross-examination to 
throw doubt on his veracity or evidence 
produced to rebut his statement that he 
held a power of attorney. The evidence 
of these witnesses received further support 
from the testimony of Miss Warburton, 
daughter of the vendor, who has also 
supported the contention of the defendants- 
appellants. She has not been shown to be 
in any way interested in supporting the 
defendants. 

The testimony of the defendants’ wit- 
nesses also receives strong corroboration 
from the mutation Ex. D-2 with respect kr 
the sale of the site of the shops. The 
learned District Judge has remarked that 
the mutation referred to the shops as a 
whole and not to the platforms parti- 
cularly. It is difficult to understand what 
the learned District Judge means exactly 
by this remark. The learned Judge of the 
trial Court has pointed out that the areas 
given in the mutation show that the sites 
sold to the defendants included the land 
underneath the tharas. This finding of 
the trial Court was not upset by the 
learned District Judge and its correctness 
was not disputed before me even by the 
learned counsel for the plaintiffs. The 
mutations were followed in due course by 
entries in the jamabandi and there is a 
presumption of correctness attaching, to 


these entries. The burden lay heavily onl 
the plaintiffs to show that these entr^ies 
were wrong and that as a matter of fact 
the land underneath the tharas had not 
been sold to the defendants. They have, 
however, failed to adduce any such evi- 
dence. In the circumstances, it must be 
held that the land underneath the tharas 
has been sold to the defendants and that 
the trial Court’s decision on the point was 
correct. I may state here that I am con- 
fining myself in this case to the sale of the 
sites in favour of the defendants. The 
learned District Judge has referred to cer- 
tain copies of judgments which indicated 
that the purchasers of certain other shops 
were not allowed the ownership of sites 
underneath the tharas in front of their 
shops. I am not however concerned with 
the correctness of the decision in those 
cases. The present case has to be decided 
on the evidence produced by the parties 
and taking into consideration the mutation 
Ex. D.2 along with the oral evidence dis- 
cussed above, I am of opinion the trial 
Court’s decision was correct. 

So far as the cross-objections are con- 
cerned, the only point raised was that the 
learned District Judge was not right in 
holding that in view of S. 11,T.P. Act, the 
conditions restricting the making of altera- 
tions in the shops were void. The only 
objection raised by the learned counsel for 
the plaintiffs was that the defendants were 
not entitled to convert their shops into two 
or more shops as they had done. The res- 
triction obviously appears to me to be in 
contravention of the provisions of S. II, 

T. P. Act ; inasmuch as when the owner- 
ship of the site of the shops was transferred 
to the defendants its enjoyment could not 
be restricted by the vendor. The learned 
counsel for the plaintiffs next contended 
that the restriction was necessary for the 
beneficial enjoyment of the adjacent pro- 
perties. He was however unable to explain 
how the partition of one shop into two or 
more shops could be reasonably considered 
to affect the enjoyment of the neighbouring 
properties. It is also to be noted that the 
plaintiffs are not themselves the neigh- 
bours and no objection has been raised in 
this respect by the owners of the neigh- 
bouring shops. On the above findings, I 
accept the appeals and reject the cross- 
objections and dismiss the plaintiffs’ suit 
with costs throughout. 
v.b.b./r.k. Appeals accepted . 
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MT. PARBATI V. Gopal Das (Dalip Singh J.) 
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Dalip Singh J. 

Jl It. Parbati — Appellant. 


v. 

Gopal Das — Respondent. 

First Appeal No. 213 of 1937, Decided 
on 25th Jamiary 1938, from order of Sub- 
Judge, First Class, Ludhiaaa, D/- 6th April 
1937. 

(a) Mortgage — Document effecting change in 
rate of interest does not require registration. 

A document effecting a change in the rate of 
interest payable on a mortgage is not a change in 
the mortgagee’s interest in land and therefore does 
not need registration. [P 481 C 2] 

(b) Registration Act (1908), S. 17 — Mort- 
gage of whole property — Subsequent recogni- 
tion of absence of any interest created by 
original deed in particular portion of property 
does not require registration. 

A dispute regarding the amount and interest due 
on a mortgage of a certain property was referred to 
arbitration. The arbitrator finding that in a suit 
it had been decided that the mortgagor had no 
interest in 5/16ths of property, gave the award that 
the mortgagee was to realize his amount by sale 
of ll/16ths of the property originally mortgaged : 

Held, that the award only recognized the fact 
that the mortgagee never had any interest in that 
5/16ths of the property for the simple reason that 
the mortgagor had also no interest in that pro- 
perty. There was no creation or extinction or 
limitation of any right by the award. It was 
merely the recognition of absence of any interest 
created by the original deed in 5/16ths of the pro- 
perty and hence it did not require registration. 

[P 481 C 2] 

Vishnu Datt — for Appellant. 

Indar Dev for Achhru Ram 


— Jor Hespondei 

Judgment. In this case a wide 
Mt. Parbati, mortgaged immovable pr 
perty without possession for Rs. 6500 wil 
the respondent ; the rate of interest w 
annas 14 per cent, per mensem with si 
monthly rests. The mortgage was dat< 
8th February 1924. On 1st June 1935 di 
putes as to the amount of the mortgage ai 
the interest were referred to Lala Brij L 
Sayal, pleader, for arbitration. The art 
trator gave his award on 12th Novemb 
1935. The amount was fixed at Rs. 17,80 
The amount was to be paid within s 
months ; in case of default, the responde 

7i a ?i ^ 0 l reahze amount by the sale 
ll/16ths of the mortgaged property becau 

it was pointed out that Mt. Parbati's righ 
in the encumbered property amounted on 
toll/16thsas had previously been dete 
mined m a suit. The award was put in 
Court. An objection was raised that tl 
n-ward needed . registration, - The groun 
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alleged in the Court below were that the 
award had limited the mortgage to ll/16ths 
of the property instead of the whole pro- 
perty originally mortgaged and that further 
the rate of interest had been awarded not 
at the rate fixed in the deed but at as. 12 
per cent, per mensem with annual rests 
and for both these reasons the award 
needed registration. The trial Court held 
that the award did not need registration 
for these reasons. On the other issues the 
Court found in favour of the respondent 
and passed a decree ex parte against 
Mt. Parbati as on the date fixed for evi- 
dence Mt. Parbati did not appear and her 
counsel withdrew for lack of instructions. 
Mt. Parbati has come in appeal and the 
learned counsel appearing for her has urged 
the same points as were urged, as men- 
tioned already, in the Court below and has 
further pointed out that the award hypo- 
thecates the remainder of the property of the 
widow. I have no hesitation in agreeing with 
the trial Court as regards the points urged 
before it. In A I R 1919 Lah 212, 1 there 
is a ruling directly on the point, namely 
that a change in the rate of interest is not 
a change in the mortgagee’s interest in land 
and therefore does not need registration. 

As regards ll/l6ths of the property a 
suit had been brought by another claimant 
against Mt. Parbati and it had been held 1 
that he was entitled to 5/16ths of the pro- 
perty. The award only recognizes the fact 
that the mortgagee never had any interest 
in that 5/16ths of the property for the 
simple reason that the mortgagor had also 
no interest in that property. There was, 
no creation or extinction of limitation of 
any right by the award. It was merely the 
recognition of absence of any interest: 
created by the original deed in 5/16ths of 
the property. As regards the last point 
however, the only reply by the learned 
counsel for the respondent was that there 
was nothing to show that the remaining 
property amounted to Rs. 100 in value. 
Hence there was nothing to show that the 
addition of interest in land by the new 
hypothecation fell within S. 17 (l) (e), 
Registration Act. The learned counsel for 
the appellant has not been able to show me 
any evidence that this hypothecation creates 
any interest in the immovable property of 
the value of over Rs. 100. I therefore dis- 
miss the appeal with costs. 

K.S./r.K, Appeal dismissed. 

1. Isar Mai v. Tuka, (1919) 6 A I R Lah 212=60 
I C 647. 
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Addison and Din Mohammad JJ. 

Mt. Resham Bibi — Plaintiff — 

Appellant. 

v. 

Khuda Bakhsh — Defendant — 

Respondent. 

Second Appeal No. 136 of 1937, Decided 
on 24th November 1937, from the order 
of Abdul Rashid J., D/. 22nd October 
1937. 

(a) Mahomedan Law — Marriage — Apostasy. 

Apostasy ipso facto effects cancellation of a 
Muslim marriage. [P 482 C 2] 

# # (b) Mahomedan Law — Apostasy — Decla- 
ration attended with volition to which declarer 
adheres and in which he persists is sufficient — 
Motive of declarer is immaterial and Court is 
barred from making further enquiries. 

Renunciation of a religious faith requires no 
other proof than a person’s declaration, the only 
condition being that the declaration is not casual, 
of which the declarer may repeut afterwards, but 
it should be attended with volition and should bo 
such to which the declarer adheres and in which 
he persists. The motive of the declarer is imma- 
terial. A genuine conversion is one which has 
actually taken place and if once it is proved as an 
accomplished fact, further enquiry is barred: Case 
law reviewed. [P 484 C 1] 

Where the plaintiff declared not only in the 
plaint but even in her statement in Court as her 
own witness that she did not believe in God, the 
Qoran and the Prophet of Islam : 

Held that she at once went out of the pale of 
Islam and the marriage with her husband was 
dissolved. [P 484 C 1] 

Held further that the lower Court was not justi- 
fied in testing the bona fides and sincerity of the 
plaintiff especially by the objectionable and unwar- 
ranted procedure of allowing pork to be brought to 
Court and calling upon the plaintiff to take it in 
open Court. [P 484 C 2] 

Madan Mai — for Appellant. 

Mahbub Ilahi — for Respondent. 

Din Mohammad J. — The suit out of 
which this appeal has arisen was instituted 
by one Mt. Resham Bibi against her hus- 
band Khuda Bakhsh for a declaration that 
she was no loDger his wife as she had 
become an apostate from Islam three or 
four years prior to the institution of the 
suit. She alleged that she did not believe 
in God, the Qoran and the Prophet of Islam 
and that in fact she professed no religion. 
Her marriage had consequently been dis- 
solved and the defendant could no longer 
treat her as his wife. The cause of action 
for the suit had arisen as her husband in 
spite of being apprised of the fact of her 
apostasy was bent upon asserting his con- 
jugal rights against her and had even 
lodged a case under S. 498, I. P. G. in 
which he had olaimed her as his wife. 


The defendant controverted the allega- 
tion of apostasy and averred that the plain- 
tiff had not in fact renounced Islam, that 
his marriage with her had not been dis- 
solved on any account and that the plea- 
of renunciation had been set up falsely, 
merely to save the accused in the case 
under S. 498, I. P. C. 

On the pleadings of the parties the only 
material issue that arose was whether the 
plaintiff had renounced Islam. The Sub- 
ordinate Judge relying on the declaration 
made by the plaintiff in her plaint, sup- 
ported as it was by her statement in Court, 
came to the conclusion that she had 
renounced Islam and granted her the 
decree prayed for. The defendant appealed 
against that decision to the District Judge 
who at the hearing of the appeal put to 
the test the plaintiff’s alleged renunciation 
by offering her pork and impressed by her 
refusal to do so as well as by the manner of 
her dress and speech concluded that the 
plaintiff’s assertion was false, and holding 
that her mere word of mouth was not 
sufficient to prove renunciation and that 
her marriage with the defendant was still 
subsisting, he allowed the appeal and 
reversed the decree of the Subordinate 
Judge. From that decision the plaintiff 
preferred an appeal to this Court and her 
appeal came on for hearing before Abdul 
Rashid J. The appellant’s counsel con- 
tended before him that the District Judge 
could not go behind the declaration made 
by the plaintiff and that in a case of apostasy 
the statement made by the person concerned 
was sufficient. On behalf of respondent, 
on the other hand, it was urged that in 
all such cases it was necessary to hold an 
enquiry into the alleged renunciation in 
order to determine whether it was genuine 
or otherwise, that the District Judge was 
consequently justified in proceeding in the 
manner in which he had done and that 
the finding of fact arrived at by the Dis- 
trict Judge that no renunciation had taken 
place could not therefore be disturbed on 
second appeal. Certain authorities were 
cited on both sides but finding that none 
of them threw any light on the question 
at issue, the learned Judge recommended 
that the case should be referred to a Divi- 
sion Bench for decision. 

Before us, too, the same arguments have 
been advanced by the parties and the same 
authorities relied upon. The question whe- 
ther apostasy ipso facto effects cancella- 
tion of a muslim marriage, is not disputed, 
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nor is ifc denied that if the plaintiff's dec- 
laration were true, it would amount to 
apostasy. The only question with which 
we are concerned therefore is whether the 
District Judge could ignore the plaintiff’s 
declaration and institute an inquiry into 
its genuineness in order to determine the 
extent of her disbelief. 


The earliest decision to which reference 
may be made in this connexion is the one 
reported in 132 P R 1884. 1 There one of 
the learned Judges composing the Division 
Bench in the course of his judgment 
remarked that the conversion must be 
taken to be bona fide and not colourable 
and the other learned Judge observed that 
a bona fide conversion to Christianity is an 
aot of apostasy from Islam. 

In 106. P R 1891, 2 the husband had in 
a fit of anger uttered disrespectful and abu- 
sive language regarding the law and the 
Prophet of Islam and the learned Judges 
who constituted the Division Bench ob- 
served that there was nothing to show 
that the husband intended thereby to abjure 
his religion or to deny the Prophet. 

In 61 P R 1899, 3 Reid and Walker JJ. 
after laying down the rule of the Muslim 
law governing such cases remarked that 
the repudiation in that case was not colour- 
able but bona fide. 


In 85 PR 1906, 4 Chatterji J. who 
delivered the judgment of the Division 
Bench observed that there was no serious 
contention that the defendant’s conversion 
was a colourable and not a bona fide one. 


In 29 I C 857, 5 a Division Bench of the 
Punjab Chief Court said that if the con- 
version was an accomplished fact and that 
if it was not proved to be a colourable 
transaction, the Court could not decline 
to give effect to it because the underlying 
motive was not a proper one. The learned 
Judges further observed that evidence 
showed that the woman had adopted the 
Christian religion not as a device or as a 
temporary measure but with the intention 
of remaining a Christian for ever, and in 

^Q Q ? han Bibi v - Pi * Shah, (1884) 132 P R 


2. Mt. Nani Jan v. Hussain, (1891) 106 PR 1 

8 - SS v p f S *«“»■ < 189£ 

4 . Imam Din v. Hassan Bibi, (1906) 85 P R 3 

—148 P L R 1906. 

5. Ghana v. Fajji, (1915) 2 A I R Lah 14=2f 

857=114 PLR 1916. 


the absence of any evidence to the con- 
trary, they were unable to hold that the 
conversion should bo regarded as a colour- 
able transaction and that it should not be 
acted upon. 

In 71 I C 830, which is the same as 
AIR 1924 Lah 397, Scott-Smith J. in a 
case in which the plaintiff had alleged that 
she had renounced Islam and had repeated 
her allegation in her statement in Court 
held that the only question which had 
to be determined was whether renuncia- 
tion had taken place. 

In A I R 1928 Lah 956, 7 Dalip Singh J. 

observed that it was not within the pro- 
vince of the Co.urt to enquire into the 
genuineness or otherwise of the conver- 
sion and that if formal renunciation was 
accompanied by rite of baptism, it was 
immaterial whethor her motive was a 
genuine conversion or a mere device to get 
rid of her husband. 

In A I R 1934 Lah 976, 8 Beckett J. 
followed AIR 1928 Lah 956' and made 
similar observations. 


In A I R 1936 Lah 666, 9 Agha Haider J. 
held that so long as conversion was genuine, 
ulterior and even sordid motives would 
not affect the question. 


In A I R 1937 Lah 759, 10 Tek Chand J. 
while approving of the observations made 
in some of the judgments referred to above 
held that all the same the factum of 
renunciation must be proved, and in the 
case before him did not disturb the finding 
of fact arrived at by the District Judge 
that the apostasy of the wife was not 
genuine. 


These are the only authorities to which 
our attention was directed in connection 
with the subject under discussion and we 
have now to determine what these autho- 
rities actually lay down in respect of the 
necessity of proving the bona tides or the 
mala fides of the conversion and to what 
extent the enquiry into these matters can 
proceed. Speaking for myself, I am disposed 
to think that wherever the Judges applied 
their mind to this aspect of the case and 


6. Bakho v. Lai, (1924) HAIR Lah 397=71 
I O 830. 

7. Amar Nath v. Mt. Yed Kaur, (1928) 15 A I R 

Lah 956=117 I C C64. 

8. Mt. Sardaran v. Allah Baksh, (1934) 21 A I R 

Lah 976. ' 


9. Sardar Mohammad v. Mt. Marram Bibi, (1936) 
23 A I R Lah 666=165 I C 383. 

10. Mt. Saidan v. Sharal,(1937) 24 A I R Lah 769 
=169 I C 927. 
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remarked that the conversion or renuncia- 
tion was not a colourable transaction, they 
meant nothing more than that the conver- 
sion or renunciation had taken place in 
fact. They neither referred to the sincerity 
or insincerity of the conversion or to the 
nobility or otherwise of the motive. To my 
mind a person’s religious belief is not a 
tangible thing which can be seen or touched. 
It is the mental condition of one’s believing 
in certain articles of faith that constitutes 
one’s religion and if one ceases to believe 
in them, which again i3 a mere mental 
condition, one automatically ceases to pro- 
fess that religion which is made up of 
those articles of faith. Consequently, to 
probe further into the matter and to try 
to ascertain the true nature of one’s dis- 
belief is sheer intermeddling, not justifiable 
on any ground. In the words of Lord 
Macnaghten “No Court can test or gauge 
the sincerity of religious belief” or as put 
by another eminent English Judge even 
more forcibly “Even the devil himself 
knoweth not the heart of man.” Renuncia- 
tion of a religious faith therefore requires 
no other proof than a person’s declaration, 
the only condition being that the declara- 
tion is not casual, of which the declarer 
may repent afterwards, but it should be 
attended with volition and should be such 
to which the declarer adheres and in which 
he persists. The motive of a declarer is 
similarly immaterial. A person may re- 
nounce his faith for love or for avarice. 
He may do so to get rid of his present 
commitments or truly to seek salvation 
elsewhere. But that would not affect the 
factum of renunciation, and in cases like 
the present, it is the factum alone that 
matters and not the latent spring of action 
which results therein. If, therefore, apos- 
tasy takes the form of conversion to 
another faith, proof of conversion in accord- 
ance with the tenets of that faith will be 
sufficient to indicate apostasy and if it is 
not accompanied by any such extrinsic 
manifestation, declaration as stated above 
will do. A genuine conversion is one which 
has actually taken place and if once it is 
proved as an accomplished fact, further 
enquiry is barred. In the case before us, 
as soon as the plaintiff declared not only 
in the plaint but even in her statement in 
Court as her own witness that she did not 
believe in God, the Qoran and the Prophet 
of Islam, she at once went out of the pale 
of Islam. As remarked by Plowden J. in 
132 P R 1884, 1 


it is impossible to be of the Mahomedan religion 
without the belief that the Prophet of Ielam was 
and is the Prophet of God, 

or as remarked by Stogdon and Beach- 
croft JJ. in 106 P R 1891, 2 

the essentiality of apostasy is said to consist in 
the uttering of words against the Mahomedan reli- 
gion, after embracing the Mahomedan faith, which 
is the belief in the Prophet of Islam with respect 
to all that came down to him from the Almighty 
God. 

A Muslim derives his law from the 
Qoran and next to the Qoran relies on the 
record of the Prophet’s sayings (otherwise 
known as traditions) in so far as it is 
authentic aDd is not in conflict with the 
Qoran. These sources alone are treated as 
sacred and all others are secular and thus 
open to human interpretation and human 
criticizm. Neither the Qoran nor the tradi- 
tions deal with the subject under discussion 
and the principles enunciated by the Bri- 
tish Indian Courts in this respect are the 
only equitable and expedient rules which 
can be enforced. It is, in my opinion, most 
unconscionable to compel a wife to conti- 
nue to owe her marital allegiance to a 
person whose religion she has relinquished 
and whose society she abhors. A recalci- 
trant wife cannot be even sent to jail 
under the present law and minds so far 
estranged cannot find peace under the same* 
roof. 

I would therefore hold that the plain- 
tiff’s marriage was dissolved as soon as. she 
became apostate and that she was entitled 
to the declaration prayed for. 

Before I conclude, I am compelled to 
say, that I strongly deprecate the manner 
in which the Distirct Judge proceeded to 
test the plaintiff’s bona fides. In the first 
place, this amounted to an admission of 
additional evidence which the District 
Judge was not empowered to admit in this 
way, and secondly the method adopted by 
him was most objectionable. He aotually 
allowed pork to be brought into Court and 
called upon the plaintiff to take it to prove 
the sincerity of her declaration. The least 
that I can say is that the District Judge 
should have known that her refusal to take 
it was not sufficient to disprove her state- 
ment. One may relinquish a faith, which 
is an easy thing to do, but one may not 
acquire at the same time a liking for those 
things which one has been taught to detest 
throughout one’s life. Such method of 
enquiry was neither contemplated by law 
nor warranted by the exigencies of the case. 
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For the reasons mentioned above, I 
would allow the appeal, set aside the decree 
of the District Judge and restore that of 
the trial Court. I would however leave the 
parties to bear their own costs throughout. 

Addison J. — I agree. 

K.S./rJ£. Appeal alloiced. 


A. I. JR. 1938 Lahore 485 

Jai Lal J. 

Udham Singh — Defendant — Ap- 
pellant. 

v. 

Pandit Bashambar Das , Plainti ff and 
others , Defendants — Respondents. 

Second Appeal No. 1380 of 1936, Decid- 
ed on 5th April 1937, from decree of Addi- 
tional District Judge, Lahore, Dated 22nd 
July 1936. 

Registration Act (1908), S. 17 (2) (xi)— Pur- 
chaser out of money left with him by vendor 
redeeming mortgage— Receipt reciting extinc- 
tion of mortgage is admissible in evidence and 
can be raised by purchaser as attack in his 
suit to enforce contract and as defence in 
mortgagee’s suit. 

Where a property is mortgaged by the owner 
who subsequently sells it and the purchaser 
redeems the mortgage out of the money left with 
him, the receipt reciting the fact of extinction of 
the mortgage is admissible in evidence on the 
ground that the transaction is not between origi- 
nal parties to the mortgage. The purchaser can 
enforce the contract by means of a suit and also 
can raise the question by way of defence in a suit 
brought by the mortgagee : 7 All 820 and 27 All 
305, Foil . (P 486 C 1) 

Harnam Singh — for Appellant. 

Amar Nath Monga for Despondent 

( Plaintiff ). 

Judgment. — Girja Singh was the owner 
of the land in dispute. He had mortgaged 
it with possession to Udham Singh for 
Rs. 900. The plaintiff Bashambar Das 
purchased this land from Girja Singh and 
undertook to redeem the mortgage on pay- 
ment of Rs. 900, which he retained out of 
the consideration for the sale in his favour. 
Alleging that he had paid Rs. 900 to the 
mortgagee Udham Singh he instituted the 
suit, out of which this second appeal has 
arisen for possession of the land. The 
trial Court dismissed the suit holding that 
the document on which Bashambar Das 
Relied m support of his allegation that he 
.pad paid Rs. 900 to Udham Singh required 


registration and being unregistered was 
inadmissible in evidence. On appeal the 
learned District Judge has reversed the 
decree of the trial Judge and has decreed 
the suit on two grounds : (l) that the 
document did not require registration 
because it did not on the face of it purport 
to extinguish the mortgage, and (2) that 
the document was not between the origi- 
nal parties to the mortgage and did not 
therefore require registration under the 
provisions of S. 17, Registration Act. 

On the first point the learned Judge 
relied upon a judgment of this Court in 
10 Lah /09, 1 but that judgment, in my 
opinion, does not support his conclusion 
because the document in that case made 
no reference to the extinction of the mort- 
gage whereas in the present case the docu- 
ment is to the effect that the mortgagee 
had received the Rs. 900 which had been 
kept in trust with Bashambar Das and had 
given possession to him and had no con- 
nexion with the land in dispute which 
would be mutated in favour of Bashambar 
Das. He also added that the mortgage 
deed had been filed in a Civil Court in 
Lahore. The document on the face of it 
therefore does make mention of the extinc- 
tion of the mortgagee’s rights. This distinc- 
tion does not seem to have been observed 
by the learned District Judge and his 

judgment therefore cannot be sustained on 
the first ground. 

The second ground taken by the learned 
District Judge is however supported by 
two authorities of the Allahabad High 
Court in 7 All 820 2 and 27 All 305. 3 The 
later judgment merely refers to the previ- 
ous judgment and accepts as correct the 
law laid down there. In 7 All 820 2 seve- 
ral villages were mortgaged by the original 
owner who subsequently sold one of them 
and left Rs. 700 with the purchaser to 
redeem the village purchased by him. 
Rs. 700 was paid by the purchaser and an 
endorsement was made on the mortgage 
deed reciting the extinction of the mort- 
gage. It was held that this endorsement 
was admissible in evidence on the ground 

1. Muhommad Hussain v. Karam Ilahi, AIR 

1929 Lah 312=118 I 0 593 = 10 Lah 709= 

30PLR 717. 

2. Gurdial Mai v. Jauhri Mai, (1885) 7 All 820= 

(1885) AWN 279. 

3. Ganga Bakhsh v. Jagannath, (1904) 27 All 

305=1904 AWN 266=1 A L J 693. 



486 Lahore 


Jiwan Ram V. M. & G. Finance Ltd. (Jai Lal J.) 


that the transaction was not between 
original parties to the mortgage and that 
the subsequent purchaser, who paid part of 
the mortgage debt to redeem the village 
purchased by him, could enforce the con- 
tract by means of a suit and also could 
raise the question by way of defence in a 
suit brought by the mortgagee. Conse- 
quently it was held that the payment of 
the mortgage debt had been established 
and could be proved in the suit and the 
suit of the mortgagee was dismissed pro 
tanto. The principle of this judgment 
applies to the present case. The transac- 
tion is between persons who were not par- 
ties to the original mortgage deed and 
though the receipt relied upon by the res- 
pondent does recite the fact of extinction 
of the mortgage, if the view of the 
Allahabad High Court is correct, the 
matter could be raised both as a ground of 
attack in a suit brought by the purchaser 
and also as a ground of defence in a suit 
brought against him. No decision dissent- 
ing from the view taken in the Allahabad 
case has been cited at the bar. I conse- 
quently dismiss this appeal but leave the 
parties to bear their own costs throughout 
under the peculiar circumstances of the 


case. 


P.R./d.S. 


Appeal dismissed. 
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Jai Lal J. 

Lala Jiwan Ram — Petitioner. 

v. 

Messrs. Motor and General Finance 
Ltd. Delhi and another — Respon- 
dents. 


finance Ltd. (Jai Lal J.) A. 1. R. 

parte proceedings. No replication by the respon- 
dent had been filed till then: 

Held that the petitioner was entitled to the ex 
parte proceedings being set aside. [P 486 0 2] 

Dwarka Nath Aggarwal —for Petitioner. 

Amolak Ram Kapur for Respondents. 

Order. This is an application for revi- 
sion of an order passed by the District 
Judge of Delhi refusing to set aside ex 
parte proceedings against the applicant. 
Originally an application to file the award 
had been made against the petitioner. The 
award had been made by an arbitrator 
said to have been appointed without the 
intervention of the Court. On 21st August 
1936 the petitioner filed his objections 
to the award but the District Judge could 
not proceed with the matter because he 
was engaged in hearing some criminal 
appeal and the case was postponed to 21st 
November 1936 on which date it is 
.admitted by the respondents they had 
to file the replication. But on that date 
no replication was filed indeed — none 'has 
been filed up to to-day — and it appears 
that the petitioner did not appear. The 
case however was postponed to 7th Janu- 
ary as the Judge was otherwise busy. It 
also appears that notice of the change 
of the date to 7th January was given 
to the Mukhtar.i.kha3 of the petitioner. 
On 7th January however the petitioner 
did not appear and ex parte proceedings 
were taken against him and the case was 
postponed to 11th January. On that date 
the petitioner did appear and asked for the 
setting aside of the ex parte proceedings. 
The learned District Judge on an appli- 
cation being subsequently made refused to 
set aside the order. 

As in the present case twice it had been 


Civil Revn. No. 863 of 1937, Decided on 
27th January 1938, from order of Dist. 
Judge, Delhi, D/- 30th April 1937. 

Arbitration — Award — Objection to award — 
Proceeding* postponed twice, as Judge busy 
with other work— Petitioner not present on 
subsequent hearing when order to proceed 
ex parte passed — At next hearing, application 
tiled to set aside ex parte order— No replication 
tiled till then nor any final order passed — 
Petitioner held entitled to relief asked. 

An application to file an award had been made 
against the petitioner. The petitioner filed his 
objections to the award. Twice the petition had 
to be postponed as the District Judge was busy 
with other work. Subsequently, the petitioner did 
not appear and order to take ex parte proceedings 
was passed. At the next hearing and before any 
final order had been passed against him, the peti- 
tioner appeared and asked for setting aside the ex 


postponed on 21st August and on 21st 
November owing to the learned District 
Judge being busy with other work and no 
replication has up to this time been filed 
and the petitioner appeared before any 
final order was passed against him, except 
an order to proceed ex parte against him, 
he was, in my opinion, entitled to the pro- 
ceedings being set aside on an application 
to that effect being made. He did make 
that application and the learned Distriot 
Judge was not justified under the circum- 
stances to allow the ex parte proceedings 
to remain against the petitioner. I accept 
this petition and set aside the order of the 
learned District Judge and send back the 
case to him with direction to proceed with 
the proceedings relating to the filing of the 




Khota Ram v. Timku Ram ( Tek Ghand J,) Lahore 487 


award in accordance with law. The costs 
of this petition shall abide the result. The 
parties have been directed to appear before 
'the District Judge on 1st March 1938. 

V.B.B./R.K. Petition accepted. 
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Tek Chand J. 

Khota Earn and another — Defendants 
— Appellants. 



Timku Earn and another , Plaintiffs 
and others — Defendants'* — Respon- 
dents. 


Second Appeal No. 1559 of 1936, De- 
cided on 8th April 1937, from decree of 
District Judge, Dera Ghazi Khan, D/- 21st 
August 1936. 

Co-sharer — Joint possession — Person opening 
doorway in wall of his house abutting on com- 
mon courtyard — Each house abutting on court- 
yard and having door in it — Opening of door 
does not amount to ouster of other co-owners — 
Suit for injunction does not lie unless inconsis- 
tent or excessive user is proved. 

Where a person opens a door way in the wall of 
his own house abutting on a courtyard which ie 
the joint property of the parties and each one has 
a door to his house opening in the courtyard, the 
opening does not amount to an ouster of the other 
oo-owners from the court-yard and the other 
oo-owners cannot bring a 6uit for injunction to 
restrain him from opening the door unless an 
excessive user or a user inconsistent with that to 
which it has been put before, has been proved : 
46 P R 1868 and A I R 1930 Sind 34, Rel. on ; 
AIR 1925 Lah 287, Disting. [P 487 C 2] 

S. L. Puri and Nand Lai Salooja — 

for Appellants. 

M. L. Puri — 


for Eespondents ( Plaintiffs , 

Judgment.— -The plaintiffs and defer 
danta 1 to 5 are the owners of seven house 
marked A to G, which abut on a commoi 
courtyard or deorhi marked H on the plan 
The plaintiffs own houses A and B. House 
L and G belong to defendants 1 and 2, whil 
houses D, E and F belong to defendant 
, to 5. Formerly, houses A to F only hai 
doors opening in the courtyard H. Hous 
G belonged to third parties. One of th. 
back walls of this house adjoins the court 
yard, but there was no door opening in it 
Sometime before the suit defendants 1 anc 
2 purchased house G from the origina 

ST the n have °P 0ned the door . 

m the back wall of the house opening ii 

the courtyard. The plaintiffs have brough 

* suit for a perpetual injunction, direotinj 


defendants 1 and 2 to close the door marked 
J, and restraining them from opening any 
other door or window towards the court- 
yard. The suit was resisted by defendants 
1 and 2. Defendants 3 to 5, who own 
houses D, E and F, which, as already 
stated, also open into the courtyard, did 
not raise any objection to the opening of 
the door J in the courtyard by defendants 
1 and 2. The suit was dismissed by the 
trial Court. On appeal by the plaintiffs 
however the learned District Judge has 
granted them a decree for the injunction 
asked for. 

It is common ground between the parties 
that the courtyard is the joint property of 
the plaintiffs and defendants 1 to 5. It is 
also admitted, that the doors of houses A 
to F have opened in this courtyard for a 
very long time. The question for consi- 
deration is whether defendants 1 and 2, who 
are co-owners of this courtyard and have 
now become the owners of house G, have a 
right to open the door in the wall of this 
house abutting on the courtyard. It is not 
denied for the plaintiffs-respondents, that 
defendants 1 and 2 have got a right to open 
a door in the wall of their house G. It is 
however contended that they have no 
right to pass through this door to the court- 
yard. I can see no legal foundation for 
this contention. As already stated, the 
courtyard is the joint property of the par- 
ties including defendants 1 and 2. The 
opening of the door J does not amount to 
an ouster of the plaintiffs or the other co- 
owners, nor does it put the courtyard to a 
use inconsistent with the user to which 
it had been put heretobefore. I cannot 
therefore see how the plaintiffs have got 
any cause of action to maintain the present 
suit. Further, it has not been shown that 
the courtyard is being put to such an exces- 
sive user by defendants 1 and 2 by opening 
the door in question, as would warrant the 
issue of the injunction prayed for by the 
plaintiffs. In 46 P R 1868 1 it was held 
that where a person opens a doorway in 
the wall of his own house, abutting on a 
courtyard which is the joint property of 
the parties, the other co-owners have no 
cause of action against him unless it is 
proved that the opening of the door has 
rendered the common property less useful 
to the other co-sharers or has deprived 
them of any right which they otherwise 
would have had. In the present case, none 

1. Heera Singh v. Teloo, (1868) 46 P R 1868. 
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of these things is established. See also to 
the same effect AIR 1930 Sind 34, 2 the 
facts of which were very similar to those 
of the present case. 

The learned counsel for the respondents 
relied upon a single Judge’s judgment of 
this Court reported in 84 I C 917. 3 That 
case however was decided on its peculiar 
facts and did not lay down a rule of gene- 
ral application. Further, it was found 
there that the position of the door had 
altered the character of the plot then in 
dispute, which had been reserved for the 
common purposes of the village. In my 
opinion, the learned District Judge is clearly 
in error in decreeing the plaintiffs’ suit. I 
accept the appeal, set aside the judgment 
and decree of the learned District Judge 
and restore that of the Court of first in- 
stance dismissing the plaintiffs’ suit with 
costs throughout. 

K.B./a.l Appeal allowed. 


2. Girdhari Das Radhakishan Das v. Tiruth Das 

Gokuldas, AIR 1930 Sind 34=120 I C 497= 
24 S L R 208. 

3. Bishna v. Sapuran Singh, AIR 1925 Lah 287 
=84 I 0 917. 
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Bhide J. 

Devi Doara — Defendant — Appellant. 

v. 

Court of Wards , Guru Amarjit Singh , 

Jullundur — Plaintiff — Respondent. 

Second Appeal No. 884 of 1937, Decided 
on 26th January 1938, from decree of Dist. 
Judge Jullundur, D /. 10th April 1937. 

Landlord and Tenant — Occupancy rights — 
Occupancy tenant mortgaging his, occupancy 
rights with consent of landlord — Occupancy 
vesting in transferee after expiry of period of' 
limitation for redemption — Such transfer of 
occupancy rights to transferee is binding on 
landlord. 

Where an occupancy tenant mortgaged his occu- 
pancy right with another person with the consent 
of landlord, the occupancy rights vest in the 
transferee for the expiry of period of redemption of 
the mbrtgage. The occupancy rights having been 
mortgaged with the consent of the landlord, he 
must be deemed to have accepted the mortgage 
with any consequences that might result from it 
according to law. One of these consequences is the 
vesting of the mortgagor’s rights in the mortgagee 
after the expiry of the period of limitation for 
redemption of the mortgage. It is open to the 
landlord to redeem the mortgage himself before the 
expiry of limitation but if he does not do so, the 
transfer of the occupancy right to the mortgagee 
on the expiry of limitation is binding on him. 


Occupancy rights can be transferred under Ss. 53 
and 57, Punjab Tenancy Act with the consent of’ 
the landlord. The mere fact that the landlord is' 
not a party to a suit by the mortgagee claiming 
declaration of his rights makes no difference : 27 
Cal 1004 (P C) ; 37 P R 1883 and A I R 1925 
Bom 339, Rel. on ; A I R 1931 Lah 211 ; 8 P R 
1905 (Rev.) ; 79 P R 1898 and OPR 1901, Dist- 
ing. [P 489 C 2; P 490 0 1} 

J. L. Kapur — for Appellant. 

Achhru Ram and F. C. Mittal 

— for Respondent . 

Judgment. — The material facts of the- 
case giving rise to this second appeal aro 
as follows : One Ram Das, who was an 
occupancy tenant, mortgaged his land in. 
favour of Lai Das on 3rd January 1871. 
In the year 1901 Lai Das transferred hie 
mortgagee rights in part of the land in 
favour of a ‘Devi Doara” known as Saran- 
das Wala and mutation was duly effected 
in favour of the Devi Doara on 16th May 
1901. After the death of Ram Das, the Devi 
Doara brought a suit against his widow, 
Mt. Bir Kaur, in the year 1933 for a 
declaration to the effect that her right to 
redeem the mortgage had become extin- 
guished by lapse of time and obtained an 
ex parte decree on 5th December 1933. A 
mutation on the basis of this decree was- 
effected in favour of the Devi Doara and 
the Devi Doara is recorded as the occu- 
pancy tenant of the land in question in the 
revenue, records. Thereafter, the present 
suit was instituted on behalf of the plain- 
tiff, who is the landlord, for possession of 
tho land on the ground that the occupancy 
tenancy had become extinct on the death 
of Mt. Bir Kaur, which took place on 23rd 
October 1934. The plaintiff’s contention 
was that certain acknowledgments had 
been made by the mortgagees which extend- 
ed the period of limitation and hence the 
mortgagor’s right had not been extinguished*. 
The defence was that the mortgagee rights 
had already vested in the Devi Doara after 
the expiry of the period of limitation before- 
the death of Mt. Bir Kaur, and conse- 
quently the occupancy tenancy could not 
be extinguished on the death of Mt. Bir 
Kaur. The trial Court decreed the suit and • 
the decree was affirmed on appeal by the 
learned District Judge. From this decision 
the defendant Devi Doara has preferred this* 
appeal. 

The learned District Judge has held fcbak 
the period of limitation was extended by 
certain acknowledgments but the learned* 
counsel for the plaintiff respondent did not- 
attempt to support the judgment of the* 
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learned District Judge on this point. The 
learned District Judge has relied on a cer- 
tain jawab-i-dawa which was signed by 
one Hari Chand. Hari Chand was appar- 
ently the manager of the appellant Devi 
Doara but Devi Doara as well as Hari 
Chand were defendants in the suit in 
which the jawab-i-dawa was produced 
and the jawab-i-dawa appears to have 
been signed by Hari Chand in his per- 
sonal capacity as a defendant. The learned 
District Judge has merely remarked that 
Hari Chand being also the manager of 
the Devi Doara, the jawab-i-dawa should 
be taken to have been filed on behalf of the 
Devi Doara a9 well ; but the jawab-i-dawa 
does not purport to have been signed by 
Hari Chand in his capacity as the manager 
of the Devi Doara, and in the circumstances 
the learned District Judge’s decision on 
the point is not sustainable. 


The other document on which the 
learned District Judge’s finding as to the 
extension of the period of limitation was 
based was a copy of mutation, (Ex. P. 5). 
The evidence, however, does not show that 
the report regarding this mutation was 
actually signed by Lai Das the mortgagee as 
alleged. The original report was not pro- 
duced and there could be no presumption 
under S. 90, Evidence Act with regard to 
the copy of the Patwari’s report which 
was placed on the record. The decision of 
the case must therefore rest on the ques- 
tion whether the mortgagee rights vested 
in the Devi Doara on the expiry of the 
period of limitation. It is not disputed that 
if the period of limitation was not extended 
by any acknowledgment, the period of limi- 
tation for redemption of the land expired 
in the year 1931. It is claimed on behalf 
of the appellant that on the expiry of the 
period of limitation, the rights of the mort- 
gagor were extinguished and the same 
vested in the appellant Devi Doara. This 
contention receives support from 27 Cal 
1004,* 37 P E 1883 2 and 27 Bom L R 467. 3 
On the other hand it is contended on behalf 
of the plaintiff that occupancy tenant’s 
rights could not be acquired by mere lapse 
of time. Reliance was placed in support of 
this argument on S. 9, Punjab Tenancy 

Begum v. Sundar Das, (1900) 

sir 7W (P 0) 1 A 103=4 ° W N 666=7 

2, Khilanda Ram v. Jinda, (1888) 37 PR 1883. 

8. Indurai Bhaurai v. Shivlal Nabhubhai, (1925) 

1 1at A 1 R Bom 839==87 1 0 699=27 Bom L R 


Act and on the following rulings, namely 
11 Lah 716, 4 8 P R 1905 (Rev.), 6 79 P R 
1898 6 and 6 P R 1901. 7 S. 9, Punjab 
Tenancy Act does not appear to be in point. 
It deals apparently only with the question 
of a first acquisition of tenancy rights on 
the strength of long possession. In the 
present instance, the tenancy rights are 
claimed by the appellant on the basis of 
the provisions of Art. 148 and S. 28, 
Limitation Act. The rulings cited by the 
learned counsel did not involve any ques- 
tion of the rights of the mortgagor of the 
occupancy tenancy devolving on the mort- 
gagee owing to expiry of the period of 
limitation. They merely go to show that 
on the death of an occupancy tenant with- 
out heirs the mortgage comes to an end • 
and the landlord in such a case is entitled 
to take possession of the land free from 
any encumbrance. 8 P R 1905 (Rev.) 6 on 
which some stress was laid is also clearly 
distinguishable. In that case the tenancy 
was claimed on the basis of adverse pos- 
session but the adverse possession began, 
since the death of the last occupancy tenant 
when the tenancy itself became extinct. 
As the tenancy itself had become extinct, 
there was nothing left of which any adverse 
possession could be claimed. In the pre- 
sent instance, the tenancy is claimed to 
have devolved upon the Devi Doara before 
date of the death of Mt. Bir Kaur, when it 
is alleged to have become extinct. 

No direct authority covering the point 
raised has been cited on either side. I 
am however unable to find anything in 
the Punjab Tenancy Act to prevent the 
application of the provisions of S. 28, 
Limitation Act to the circumstances of 
this case. It has been found in this case 
that the occupancy rights were mortgaged 
with the consent of the landlord and this 
finding has not been challenged before me. 
It would, therefore, follow that the landlord 
accepted the mortgage with any conse- 
quences that might result from it accord- 
ing to law. One of these consequences is 
the vesting of the mortgagor’s rights in 
the mortgagee on the expiry of the period 
of limitation and the plaintiff must be 
deemed to have consent ed to this contin- 

4. Nizam Din v. Mt. Wazir Begam, (1931) 18 
AIR Lah 211=131 I O 342=11 Lah 716= 

32 PL R 183. 

6. Bhib Sahai v. Balbir Singh, (1905) 8 P R 1905 
Rev=67 P L R 1906. 

6. Chiragha v. Mahtaba, (1898) 79 P R 1898. 

7. Narindar Singh v. Lehna Singh, (1901) 6PE 
■1901. 
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gency in accepting the mortgage. The 
plaintiff being interested in the tenancy 
might have redeemed the mortgage himself 
before the expiry of limitation but he did 
not care to do so. It is true that the plain- 
tiff was not a party to the ex parte decree 
declaring that the occupancy rights had 
vested in the Devi Doara ; but this fact 
only entitled him to prove in this case 
that the occupancy rights did not devolve 
on the Devi Doara. No cogent reason has 
been, in my opinion, given in support of 
the plaintiff’s contention that the occu- 
pancy rights did not vest in the Devi Doara. 
Occupancy rights can be transferred under 
the Punjab Tenancy Act with the consent 
of the landlord (Vide Ss. 53 and 57) and in 
the present instance, it must, I think, be 
held that the transfer of the occupancy 
rights to the Devi Doara on the expiry of 
limitation was binding on the landlord. I 
accordingly accept this appeal and dismiss 
the suit, but in view of all the circum- 
stances leave the parties to bear their own 
costs throughout. 

R.M./b.k. Appeal allowed. 
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ADDISON AND ABDUL RASHID JJ. 

Sadhu Ram — Decree-holder — 

Appellant. 

v. 

Kishori Lal — Judgment-debtor — 

Respondent. 


Letters Patent Appeal No. 160 of 1937, 
Decided on 22nd February 1938, from 
Judgment of Bhide J., reported in A 1 R 
1938 Lah 148. 

(a) Provincial Insolvency Act (1920), S. 24 — 
It is not proper to go into question whether 
debts mentioned are real — Mere fact that some 
of the debts mentioned are fictitious would 
not justify order of dismissal of debtor's peti- 
tion. 


In the summary enquiry under S. 24, it is not 
proper to go into the question whether the debts 
mentioned are real debts but the Court has to see 
whether prima facie the person applying to be 
adjudicated insolvent is unable to pay his debts. 
The mere fact that some of the debts entered 
in the petition are fictitious would not by itself 
justify an order of dismissal of the petition, 
though it can be taken into consideration at the 
time of discharge. * [P 491 0 1] 

^ (b) Provincial Insolvency Act (1920), S. 4 
— S. 4 comes into play only after adjudication 
as insolvent — Decision in summary inquiry 
under S. 24 as to whether debtor is entitled to 
present petition for adjudication is not covered 
©y S. 4 and does not operate as res judicata. 


The expression “of any nature whatsoever" in 
sub-s. (1), 8. 4 of the Act has to be read ejusdem 
generis with the first expression, that is, “ques- 
tions of title or priority," and such questions 
of title or priority can arise only after the adjudi- 
cation is made. That is to say ordinarily where 
a debtor presents a petition the Insolvency Court 
will ask for proof as to his right to do so and 
is entitled to go into that question but it does not 
follow that it is a final decision on any question 
then arising and will act as res judicata under 8.4 
of the Act. The summary enquiry under 8. 24 as 
to whether a debtor is entitled to present a 
petition has nothing to do with S. 4 of the Act, 
which section only comes into play after adjudi- 
cation in disputes between the debtor’s estate 
represented by a receiver and the claims of one or 
all of his creditors: AIR 1938 All 28, Rel. on. 

[P 491 C 2; P 492 0 1] 

Tek Chand and Qabul Chand — 

for Appellant. 

R. L. Anand II and Amar Nath Grover 

— for Respondent. 

Addison J. — Kishori Lal applied to be 
adjudicated an insolvent stating his assets 
to be Rs. 2961 and his debts to be Rupees 
11,300. He gave the names of four credi- 
tors. The petition was ultimately dismissed 
on the ground that Kishori Lal was able 
to pay his debts as three of them were 
bogus and the remaining debt was less 
than the assets shown. The debtor did 
not appeal against this decree but Sadhu 
Ram appealed to the District Judge from 
the finding that his debt was bogus. His 
appeal was very properly dismissed as 
the only person who could have appealed 
was the debtor and he did not appeal. It 
may be mentioned that Sadhu Ram was a 
witness and produced the two promissory 
notes in his favour executed by Kishori 
Lal and also produced a copy of the decree 
for Rs. 4400 which he had obtained against 
Kishori Lal. Afterwards Sadhu Ram took 
out execution of his decree against Kishori 
Lal who pleaded that the execution could 
not proceed as it had been found by the 
Insolvency Court that the debt was fictiti- 
ous. The executing Court repelled this 
contention, but it was accepted on appeal 
by the learned District Judge who consi- 
dered that the decision of the Insolvency 
Court on this question was final under the 
provisions of S. 4, Insolvency Act. The 
same view was taken by the learned Judge 
of this Court who dismissed the second 
appeal. Against his decision this appeal 
under the Letters Patent has been 
preferred. 

It may be at once mentioned that the 
debtor Kishori Lal did not state in his 
insolvency petition that Sadhu Barn’s debt 



1938 


Lahore 491 


Sadhu Ram v. Kishori Lal (Addison J.) 


was bogus and there was no dispute 
between him and Sadhu Ram ou this 
question, the dispute having been raised 
by the one creditor whose debt was held 
to be genuine. It is difficult therefore to 
see that there has been any adjudication of 
the question which would bind Sadhu Ram 
and Kishori Lal. Further, it seems obvious 
that S. 4, Insolvency Act, covers questions 
arising after a particular person has been 
made an insolvent. This follows from the 
scheme of the Act. A debtor’s petition is 
presented under S. 10, Insolvency Act 
which enacts that he shall not be entitled 
to present it unless he is unable to pay his 
debts and one of three other conditions 
is fulfilled. The particulars required in 
such a petition are given in S. 13 while 
S. 24 provides for the procedure at the hear, 
ing, the principal provision being that there 
must be proof that the debtor is entitled 
to present his petition. In the proviso to 
S. 24 (l) it is further laid down that 
where the debtor is the petitioner, he shall 
only be required to furnish such proof of 
his inability to pay his debts as to satisfy 
the Court that there are prima facie 
grounds for believing the same and the 
Court, if and when so satisfied, shall not 
be bound to hear any further evidence. It 
(has frequently been held that in this sum- 
mary enquiry it is not proper to go into 
the question whether the debts mentioned 
are real debts but the Court has to see 
whether prima facie the person applying 
to be adjudicated insolvent is unable to 
pay his debts; it has also been held that 
the mere fact that some of the debts 
entered in the petition are fictitious would 
not by itself justify an order of dismissal 
(Of the petition, though it could be taken 
into consideration at the time of discharge 
while other action could be taken against 
the petitioner, if considered desirable. S. 4 
of the Act runs as follows: 

(1) Subject to the provisions of this Act, the 
’Court shall have full power to decide all questions 
whether of title or priority, or of any nature what- 
soever, and whether involving matters of law or of 
fact, which may arise in any case of insolvency 
coming within the cognizance of the Court, or 
which the Court may deem it expedient or neces- 
sary to decide for the purpose of doing complete 
justice or making a complete distribution of pro- 
perty in any such oase. 

(2) Subject to the provisions of this Act and 
notwithstanding anything contained in any other 
.law for the time being in force, every such deci* 
sion shall be final and binding for all purposes as 
between, on the one hand, the debtor and the 
•debtor’s estate and on the other hand, all claim- 


ants against him or it and all persons claiming 
through or under them or any of them. 

(3) Where the Court does not deem it expedient 
or necessary to decide any question of the nature 
referred to in 6ub-s. (1), but has reason to believe 
that the debtor has a saleable interest in any 
property, the Court may without further inquiry 
sell such interest in such manner and subject 
to such conditions as it may think fit. 


The con verse of this question came 
before a single Judge of the Bombay High 
Court Id the case reported in A I R 1935 • 
Bom 80. 1 In that case a creditor who had 
filed a petition under S. 9, Insolvency Act, 
in order to prove his debt to be subsisting, 
impeached a discharge receipt executed by 
him in favour of the debtor on the ground 
of fraud and it was held that the question 
did not fall under S. 4, Insolvency Act. 
That soction covered only questions such 
as disputes between the debtor’s estate 
represented by a receiver on the one hand 
and the claims of one or all of his creditors 
on the other together with other questions 
of priority or title. In order that S. 4 
might apply, it was necessary that there 
must have been a contest between the 
debtor's estate and the general body of 
creditors. The expression "of any nature 
whatsoever” in sub-s. (l), S. 4 of the Act 
bad to be read ejusdem generis with the 
first expression, that is, "questions of title 
or priority,” and such questions of title or 
priority could arise only after the adjudica- 
tion was made. That is to say, ordinarily 
where a debtor presents a petition the 
Insolvency Court will ask for proof as to 
his right to do so and is entitled to go into 
that question but it does not follow that it 
is a final decision on any question then 
arising and will act as res judicata under 
S. 4 of the Act. 


In other words, it is clear that S. 4 
comes into play after the debtor has been 
adjudicated an insolvent; under S. 4 the 
Court can then decide any question of title 
or priority arising between the debtor and 
one or more of his creditors if it considers 
this to be just and necessary as well as 
expedient. But it need not go into all of 
these questions as is shown by 9ub-s. 3 of 
S. 4. Under that sub-section the Court can 
sell the interest of the debtor, leaving the 
parties to fight out the extent of his interest 
in a regular suit before the ordinary Courts. 
Sub-s. (3) therefore goes to show that S. 4 
applies after adjudication. Of cours e, if the 

L Gopika Bai v. Chapsi, (1935) 22 A I R Bom 80 
1236* 1 ° 566=69 Bom ]61 =36 Bom L R 
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Insolvency Court after adjudication does 
decide any question of title or priority, its 
finding would be final and the question 
could not be reagitated elsewhere; but that 
does not apply to the preliminary and 
summary enquiry as to whether the debtor 
ought to be adjudged an insolvent. It 
was held by a Division Bench of the 
Allahabad High Court in AIR 1938 All 
28 2 that the term “or of any nature what- 
soever” in S. 4 is a very wide one but 
must however be read in conjunction with 
the earlier part of the section which refers 
to questions of title or priority and with 
the opening words of S. 4, “subject to the 
provisions of this Act.” In other words, 
this term must be subject to the limitation 
of ejusdem generis. 

It must therefore be held that the sum- 
mary enquiry under S. 24 as to whether a 
debtor is entitled to present a petition has 
nothing to do with S. 4 of the Act, which 
section only comes into play after adjudi- 
cation in disputes between the debtor’s 
estate represented by a receiver and the 
claims of one or all of his creditors. We 
accordingly accept the appeal, set aside the 
order of the District Judge as well as of 
the single Judge of this Court and restore 
the order of the executing Court, allowing 
the execution to proceed. There will be 
no order as to costs. 

D.S . /r.K . Appeal accepted. 

2. Budhsen v. Asharfi Lai, (1938) 25 A I R All 28 
=172 I 0 997=1 L R 1938 All 50=1937 A L 
J 1071. 
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Din Mohammad J. 

Mt. Alam Khatun — Deft. — Appellant. 

v. 

Hayat Khan — Plainti ff — Respondent. 

First Appeal No. 16 of 1937, Decided on 
26th April 1937. 

Civil P. C. (1908), S. 11, O. 2, R. 2— Cau*e 
of action distinct— Gift of certain property to 
wife in lieu of dower — Widow remarrying 
after death of her husband — Suit for pre-emp- 
tion by brother of her husband dismissed — 
Subsequent suit for declaration of title to 
property on ground of remarriage of widow 
and for avoidance of gift — Suit is not barred 
under S. 11 or O. 2, R. 2 — Plaintiff held could 
not challenge validity of gift in such subse- 
quent suit. 

A Mahomedan gifted certain property to his wife 
In lieu of dower. After the death of the husband 
the widow remarried and the brother of her hus- 
band brought a suit for pre-emption alleging that 
the transaction was a sale and not a gift. The suit 
was dismissed. Subsequently he brought a suit 
for declaration that he had acquired a title to the 


property on the ground of remarriage of the widow 
and that the gift was null and void against him : 

Held that as the plaintiff was challenging in 
his previous suit what the husband had done in- 
relation to the property and as in the subsequent 
suit ho was basing his right of ownership on what 
had been done by the widow herself, the reliefs in 
the two suits were based on two separate causes of 
action and the subsequent suit was not barred' 
either under S. 11 or under 0. 2, R. 2. [P 493 0 1}' 

Held further that the plaintiff was debarred' 
from challenging the gift in the subsequent suit as 
by bringing the suit for pre-emption he should be 
taken to have consented to the transaction in the' 
eye of the law : AIR 1914 Lah 460, Foil . 

[P 493 0 11 

Barkat Ali — for Appellant. 

Tasadduque Husain — for Respondent . 

Judgment. — On 11th June 1932, one 
Nur Khan made a gift of the property now 
in suit to his wife Mt. Alam Khatun in 
lieu of her dower. On 25th June 1932, 
Nur Khan died leaving him surviving his 
widow, Mt. Alam Khatun, and a brother 
Hayat Khan. On 13th November 1932, 
Mt. Alam Khatun remarried. On 28th 
June 1933, Hayat Khan instituted a suit 
for pre-emption of the land gifted to 
Mt. Alam Khatun alleging that it was a 
sale and not a gift. This suit was decreed 
by the trial Court but was dismissed by 
the District Judge on appeal on 19th 
October 1934. On 23rd March 1936, 
Hayat Khan instituted the suit, out of 
which this appeal has arisen, for a declara- 
tion that he had acquired a right of 
ownership in the property in suit on the 
ground that Mt. Alam Khatun had remar- 
ried as well as for the reason that the deed' 
of gift, dated 11th June 1932, was null andi 
void as against him. Mt. Alam Khatun 
resisted the suit on various grounds and on 
the pleadings of the parties the following 
preliminary issues were framed : 

(1) Whether the suit is barred under O. 2, R. 2, 
Civil P. C.? (2) Whether the plaintiff is in pos- 
session of the suit land and therefore competent to 
bring the suit in its present form? (3) Whethei 
the previous judgment between the parties operates 
as res judicata in the present suit ? 

The trial Court decided Issue 2 in favour 
of the plaintiff as he was clearly in posses- 
sion of the land in suit but holding that 
the suit was barred both under O. 2, R. 2, 
and S. 11, Civil -P. C., it dismissed the suit. 
On appeal, the District Judge reversed the 
decision of the Court below on Issues 1 
and 3 and consequently remanded the case 
to the trial Court for disposal in accor- 
dance with law. It is against this decision 
that Mt. Alam Khatun has presented this 
-appeal. Counsel for the appellant .has 
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contended (l) that the plaintiff was not 
entitled to challenge the validity of the 
gift inasmuch as by bringing a suit for 
pre-emption, he should be taken to have 
•consented to the transaction in the eye of 
the law, and (2) that in any circumstances 
his suit was barred both by O. 2, R. 2 
and S. 11, Civil P. C. So far as the first 
point is concerned, I have no hesitation in 
saying that the position urged by counsel 
for the appellant is legally sound. If any 
authority is needed for the proposition, 
reference may be made to a Division Bench 
judgment of the Punjab Chief Court 
reported in 78 P R 1914. 1 That case is on 
all fours with the present case and has 


never since been dissented from. Counsel for 
the respondent lias very frankly conceded 
that he cannot cite any authority in which 
the contrary has been held. I hold there- 
fore, that the plaintiff is debarred from 
'challenging the validity of the gift made 
in favour of Mt. Alam Khatun. 

On the second point however, I am not 
convinced that the suit is barred by any 
provision of law. Both the Courts below 
have discussed various authorities on the 
subject ; but I do not consider that it is 
necessary to refer to any authority in this 
connexion, inasmuch as the question 
appears to me to be very simple, hardly 
standing in need of any authority to 
support it. The plaintiff in his previous 
suit challenged what Nur Khan had done 
in relation to the land in suit. In his 
present claim however he is basing his 
right of ownership on what has been done 
by the widow herself and there can be no 
question but that the two reliefs are based 
on separate causes of action altogether. It 
cannot therefore be urged that at the time 
the pre-emption suit was instituted by the 
plaintiff, he was bound under any provi- 
sion of law to seek relief on the other 
ground also which had nothing to do with 
the ground on which he was seeking the 
mrst relief Counsel for the appellant relied 

A7«*wl A , 50 ’ 7 Lah 40 * 36 All 

i/b but he had to confess that none of 

^ese authorities was in point. In II 
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a defendant whose right to possession was 
attacked was bound in law to raise all 
defences available to him and the same 
principle was reiterated in 7 Lah 40 :J on 
the authority of the same judgment. In 
36 All 476 i a Division Bench of the 
Allahabad High Court had hold : 

There is nothing in law to prevent a plaintiff in 
a suit for pre-emption also setting up a claim for 
possession of the property as owner and his suit 
ought not to be dismissed on the ground that he 
has put his case in the alternative. 

I am in respectful agreement with the 
propositions of law laid down in the judg- 
ments cited above; but in my view they 
are of no avail to the plaintiff in the 
present case. I accept the appeal to this 
extent, that I hold that the validity of the 
gift cannot now be challenged by the plain- 
tiff, but considering that the relief based 
on the ground of Mt. Alam Khatun’s 
remarriage is not barred by any provision 
of law, I dismiss the appeal to that extent. 
The trial Court will now concern itself 
with this issue alone and have nothing to 
do with the question whether the gift in 
question is null and void. As parties have 
partially succeeded before me, there will be 
no order as to costs in this appeal. 

K.B./a.l. Appeal partly allowed. 
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Addison and Din Mohammad JJ. 

Baldev Raj Paul and another — 

Plaintiffs — Appellants, 
v. 

Messrs. Mool Cliand-Amolak Ram — 

Defendants — Respondents. 

Second Appeal No. 1353 of 1937, De- 
cided on 16th February 1938. 

Limitation Act (1908), Art. 29 — Attach- 
ment and receipt of amount deposited in Court 
by receiver — Suit to recover it back is not 
governed by Art. 29. 

Where certain amount deposited in Court by 
the receiver appointed under O. 40, Rule 1, Civil 
P. C., is attached and paid to a person a suit to 
recover back such amount is not governed bv 
Art. 29, as the attachment is neither seizure within 
the meaning of Art. 29, nor wrongful : Case laio 
referred. [P 495 0 2; P 496 C 1] 

D. R. Sawhney and Mehr Chand 
Mahajan for Appellants. 

Achhru Ram and Hans Raj Sawhney — 
for Respondents. 

Din Mohammad J. - The facts of tho 
caso giving rise to this appeal are as fol 
lows : On 16th May 1927, one Parma Nand 
claiming to be a partner in a firm working 
under the style of Manohar Lai Gujral 
instituted a suit for dissolution of partner. 
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ship and accounts. On 31st May a receiver 
was appointed under O. 40, R. 1 Civil P. C. 
and authorized to take charge of timber 
and other assets of the firm. Up to 1929 he 
collected various outstandings and deposited 
them in Court to the credit of the firm. 
Among other sums so deposited, there was 
a sum of Es. 1695-12-0 which had been 
collected by Kahan Chand, receiver. On 
25th January 1929, a firm working in the 
name of Mul Chand-Amolak Earn brought 
a suit against Manohar Lai in his personal 
capacity and obtained an ex parte decree 
on 22nd February 1929. On 16th March 
the decree-holder took out execution and 
applied for attachment of the sum men- 
tioned above. On 23rd March the sum was 
attached and on 11th April it was paid to 
one Sita Earn on behalf of Messrs. Mul 
Chand-Amolak Earn without any objection 
being raised by Manohar Lai. On 23rd 
April, an application was made by Parma 
Nand in which he made some complaints 
against Kahan Chand and further pro- 
tested against the realization of the sum 
of Es. 1695-12-0 by Messrs. Mul Chand- 
Amolak Earn. 

On 24th April the Senior Subordinate 
Judge made an order that the receiver 
should file a suit for recovery of the said 
amount. On 6th October 1930, a preli- 
minary decree was made in Parma Nand’s 
suit and a commissioner was appointed to 
take accounts. On 22nd January 1932, 
Parma Nand once more made an applica- 
tion against Kahan Chand and further 
prayed that the commissioner be authorized 
to file the said suit. On 8th April the com- 
missioner was so authorized and, on 11th 
April the suit was filed. The Subordinate 
Judge decreed the suit which, however 
was dismissed on appeal by the District 
Judge on the ground that the commis- 
sioner had no right to institute the suit. 
On a further appeal being made to this 
Court, the order of the District Judge was 
set aside and the case remanded for dis- 
posal in accordance with law. The Senior 
Subordinate Judge decreed the suit but the 
District Judge dimissed it on the ground 
that the suit was time-barred. Hence this 
appeal. The sole question for determina- 
tion in this case is as to what Article of the 
Limitation Act governs the suit. Counsel 
for the appellant strenuously contends that 
the case is either governed by Art. 62 or 
Art. 120 and that Art. 29 has no applica- 
tion whatsoever inasmuch as (i) there is no 
wrongful seizure under legal process and 


(2) at any rate there is no seizure from the 
possession of the plaintiff. In support of 
his contention counsel has referred to 
several authorities which are discussed 
below. In 61 M L J 330 1 the headnote is 
as follows : 

In a case of alleged wrongful seizure of goods- 
under colour of legal process a distinction mu6t be 
drawn between acts done without judicial sanc- 
tion and acts done under judicial sanction impro- 
perly obtained. If goods are seized under a writ 
or warrant which authorized the seizure, the 
seizure is lawful and no action will lie in respect 
of the seizure unless the person complaining can 
establish a remedy by some such action as for 
malicious prosecution. If however the writ or 
warrant did not authorize the seizure of the 
goods seized, an action would lie for damages 
occasioned by the wrongful seizure without proof 
of malice. 

It is no doubt a ca3e under tort but the 
principles enunciated by their Lordships 
of the Privy Council in this judgment are 
applicable to the facts of the present case 
in so far as the interpretation of the words 
wrongful seizure” is concerned. To put ifc 
in a nut. shell, their Lordships seem to- 
have laid down that a seizure under judi- 
cial sanction i9 not wrongful. In 21 Cal 
142, 2 which again is a case from tbe Privy 
Council, their Lordships remarked as 
follows : 

Even if the rule stated by the learned Judges 
admitted of no exception, .... it seems to be a 
somewhat strong thing to hold that the appellant 
when ho paid the Government revenue was in 
wrongful possession of the estate. He was in right- 
ful possession at the time. He was in possession 
under authority of the highest Court in India. 

From these observations also, it appears 
that whatever is done under the authority 
of a competent tribunal, cannot be called 
wrongful. In 30 Cal 440 3 a Division Bench 
of the Calcutta High Court held that a 
suit to recover the surplus proceeds of a 
sale held under Regulation 8 of 1819' 
wrongfully taken out by the defendant in 
execution of a decree against a third party, 
did not come under Art. 29, Limitation Act. 

In 11 Mad 345 4 at pages 354 and 355 it is 
observed: 

Defendant 4 contended that the money paid to him 
under the order of 7th June 1882, if it was wrongfully 
paid, was wrongfully seized within the meaning of 
Art. 29, Limitation Act, and therefore the plain- 
tiff is barred from recovering the amount wrongly 

1. Ramanathan Chetty v. Mira Saibo Marikar, 

(1931) 18 A I R P 0 28 = 130 I 0 810 = 61 
M L J 830 (P C). 

2. Dakhini Mohun Roy v. Sarodey Mohun Roy, 

(1894) 21 Cal 142 = 20 I A 160 = 6 Bar 
366 (P 0). . 

8. Lakshimi Priya v. Ramakanta, (1903) 30 Cal 
440=7 OWN 620. 

4. Rupabal v. Adi Mulam, (1888) 11 Mad 846. 
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paid. We do not think the order for payment was 
a legal process within the meaning of that section. 

The process meant by that Article refers to process 
under which seizure takes place. Here there was 
no seizure. The fond was in Court and was subject 
to the order of the Court. Art. 29 docs not apply. 

In 49 P W R 1910 6 it was held that a 
suit to recoyer the money voluntarily paid 
into an execution Court by a defendant 
under the mistaken belief that he washable 


to pay it on account of costs and wrongly 
received by the plaintiff from the said Court 
was governed either by Art. 97 or Art. 120 
and not by Arts. 29, 62 or 96. In the course 

of his judgment, Rattigan J. observed : 

Ho subsequently took out this money from tho 
Court, but I fail to see how this act on his part 
can be said to bo ‘a wrongful seizure of moveable 
property under legal process’. 

In 38 All 676,° it was contended that 
Art. 29 applied to the case of money 
obtained from the Court by process of law 
inasmuch as this amounted to seizure ; but 
this contention was repelled. In 39 All 
322 7 at p. 329, a question arose whether 
a sum of money deposited in Court and 
paid by it to certain persons amounted to 
seizure by them. Piggot J. who delivered 
the judgment in concurrence with Walsh J. 
remarked : 


There has been some argument before us as t< 
the meaning of the word ‘seizure’, and we wen 
asked not to treat that word as precisely equivalen 
to ‘attachment’ or ‘taking in execution’. It i; 
quite possible that the word used in the Artich 
is intentionally a wide one; but one thing seem: 
clear, namely that ‘seizure’ implies the taking o 
something out of the possession of its owner. It 
the present case the money representing the pric< 
of tho grain was from first to last in the custodj 
of the Court ; the Court conceived that it hac 
realized the price of the grain and was holding il 
for the benefit of those persons who might here' 
after be found to be entitled to it. * • • • « 
Under these circumstances I am quite satisfied 
that there was never any ‘seizure* of this rnonev 
within tho meaning of Art. 29. 

In 84 I C 6, 8 which is on all fours with 
the present case, it was held that the suit 
was not governed by Art. 29 but by Art. 62 
or Art. 120. Mr. Baker, Judicial Commis- 
sioner, referred to the various authorities 
reviewed above and held that in cases like 
the present there could be no wrongful 
b™,.I n _64 I C 513, 9 a Division Bench 

5. Fazalu <*din v. Zainab, (1910) 49PWR 1910 

— b 1 (J 664. 

6 . Niader v. Mt. Ganga, (1916) 8 A I R All 335 

7 tT 36 m C 86=38 A11 676=14 ALJ 728. 

7. Earn Naram v. Brij Bankey Lai. (1917) 4 

a t ^ oil 276—39 I C 632=39 All 322=16 

A Li J 295. 

8. Rajaram v. Mulchand, (1924) HAIR Nag 

248=84 I 0 6=20 N L R 189. 8 

9. Arjan Biswas v. Abdul Biswas, (1921) S A I R 

Cal 774=64 I C 613=36 C L J 480. ' 


of the Calcutta High Court held that 
prim a facie a seizure under a writ issued by 
a Court was not a wrongful seizure and a 
suit for compensation for Such a seizure 
was not governed by Art. 29. In the 
course of their judgment, tho learned Judges 
observed: 

In tho present case the writ was issued by the 
Court and priina facie it was not a wrongful 
seizure. The writ was not without jurisdiction as 
tho Court had jurisdiction over the subject- matter; 
nor was the writ executed against a person who 
was no party to the decree, nor with respect to 
goods outside the scope of the writ. In these 
circumstances, we think that Art. 29 is inapplic- 
able to the case. 

In A I R 1931 Nag 47, 10 the Additional 
Judicial Commissioner observed that the 
crux of Art. 29 was in the words “wrongful 
seizure" and it was because the process 
was illegal that the seizure became wrong- 
ful so as to give a cause of action for the 
suit. In 38 Mad 972, 11 the suit was for 
recovery of the money drawn by the defen- 
dant from the Court and the question arose 
whether Art. 29 governed it. White C. J. 
who delivered the judgment in agreement 
with Sankaran Nair and Oldfield JJ. 
observed: 

The appellant has contended that the appro- 
priate Article is Art. 29 and that the suit is time- 
barred. It is not necessary to consider whether 
the suit is for compensation within the meaning 
of the Article. Assuming it is, the question is, did 
the attachment of tho debt constitute a wrongful 
seizure of moveable property under legal process 
within the meaning of the Article. There is no 
doubt there was a ‘legal process’, but v/as there 
any seizure thereunder ? I am of opinion that 
there was not. 

As against these authorities, reliance is 
mainly placed on 8 Bom 17 12 and 31 Mad 
431. 13 It may be remarked, however that 
the Bombay judgment was considered in 
most of the cases. referred to above but was 
either not followed or was held to have 
been wrongly decided. So far as 31 Mad 
431 13 is concerned, it is sufficient to remark 
that this authority was referred to in 38 
Mad 972 11 and distinguished, two of the 
Judges being the same in both the cases. 
We are disposed to hold, therefore, that 
neither was there a seizure in this case nor 
was it wrongful with i n the m eaning of 

10. Krishna v. Sitaram, (1931) 18 A I R Nag 47= 

130 I C 157. 

11. Yellammal v. Ayyappa Naick, (1914) 1 A I R 

Mad 126=22 I 0 870=38 Mad 972=26MLJ 

166 (FB). 

12. Jagjivan Javerdas v. Gulam Jilani, (1884) 8 

Bom 17. 

13. Damaraju Narasimha Rao v. Thadinada. 

Gangaraju, (1908) 31 Mad 431=4 M L T 271 

=18 M L J 690 (FB). 
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Art. 29, Lim. Act, and that this being so 
the suit was well within time when it was 
instituted. We are supported in our con- 
elusion by a reference. to Rr. 43 and 52 of 
O. 21, Civil P. C. In R. 43 it is said that 
where the property to be attached is 
moveable property, other than agricultural 
produce, in the possession of the judgment- 
debtor, the attachment shall be made by 
actual seizure ; while in Rule 52, which 
deals with attachment of property in cus- 
tody of the Court, it is stated that the 
attachment shall be made by a notice to 
such Court, requesting that such property 
may be held subject to the further orders 
of the Court from which the notice is 
issued. There is thus a clear distinction 
between the procedure to be adopted when 
the property is to be seized from the judg- 
ment-debtor and when it is to be recovered 
from the custody of the Court. 

On the grounds stated above, we allow 
this appeal, set aside the order of the Dis- 
trict Judge and restore that of the Senior 
Subordinate Judge. We however order that 
from the date of the suit till the date 
of realization, future interest on the sum 
decreed will be charged at the rate of three 
per cent. only. The appellant will have his 
costs from the respondents in all Courts. 

v.b.b./r.k. Appeal allowed. 

A. I. R. 1938 Lahore 496 

Blacker J. 

Pearey Lal — Convict — Petitioner. 

v. 

Emperor. 

Criminal Revn. No. 1453 of 1937, Deci- 
ded on 16th December 1937. 

Criminal P. C. (1898), S. 510 — Paper in 
somebody’s handwriting that Chemical Exa- 
miner’s report shows that certain packets con- 
tain cocaine is not legal evidence and cannot be a 
substitute for Chemical Examiner’s certificate. 

Where all that is on the record of a case is a 
little scrap of paper on which it is written in 
somebody’s handwriting that the Chemical Exa- 
miner’s report shows that certain packets con- 
tained cocaine, it is not legal evidence and cannot 
be a substitute for the original certificate or at 
least for a copy of it certified by the Magistrate as 
being a true copy. The provisions relating to the 
production of a report by the Chemical Examiner 
in place of the Chemical Examiner’s own personal 
appearance in Court are special provisions of the 
Code and must be strictly adhered to. [P 496 0 2] 

Puran Chand — for Petitioner. 

Mohammad Monir, Assistant Advocate- 
General — for the Crown. 

Order. — The procedure in this case with 
regard to the recovery of the cocaine and 
the production of the necessary certificate 


from the Chemical Examiner has been so 
lax that it is impossible to uphold the con- 
viction. In the first place, the head 
constable should have taken great care to 
see that there was no possibility of the 
packets recovered from Mumtaz being 
mixed up with the packets recovered from 
the present petitioner. Instead of doing 
so, he merely gave all the packets to a 
chaukidar who appears from the record of 
his cross-examination to be a person whose 
evidence in such a case would at the very 
least be suspicious and he does not appear 
to have sealed the packets up until he 
reached the thana. There is very little 
guarantee in these circumstances that the 
person to whom he entrusted the packets 
which were recovered in the two searches 
did not get them mixed up or even substi- 
tute fresh packets for one or more of 
them. This by itself might not have been 
a fatal objection in the present case as if all 
the packets recovered in the searches 
contained cocaine ipso facto the packets 
recovered from the present petitioner must 
have contained it. 

• But, on looking through the record of 
the case, I find in it no certificate from the 
Chemical Examiner to the effect that the 
packets in this case contained cocaine. 
Presumably in the other case or in some 
other cases there must have been some 
such certificate which the learned Magis- 
trate may or may not have seen. He has 
not said so unambiguously in his judgment. 
He has merely said that the result of the 
Chemical Examiner’s analysis shows that 
these packets contained cocaine. All that 
is on the record of this case is a little 
scrap of paper on which it is written in 
somebody’s handwriting that the Chemi- 
cal Examiner’s report shows that these 
packets contained cocaine. This is not 
legal evidence and cannot be a substitute 
for the original certificate or at least for a 
copy of it certified by the Magistrate as 
being a true copy; The provisions relat- 
ing to the production of a report by the 
Chemical Examiner in place of the Chemi- 
cal Examiner’s own personal appearance 
in Court are special provisions of the Code! 
and must be strictly adhered to. As the 
case stands at present, there is no legal 
evidence on the record which will show 
that the packets recovered from the pre- 
sent petitioner actually contained cocaine. 

I therefore accept the petition and acquit 
the petitioner. 

D.S./R.K. ‘ Petition aedepted. 
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Tek Chand J. 


T Vadhaiua Singh — Plaintiff 


Appellant 


v. 


Kunj Lal Defendant — Respondent. 

Second Appeal No. 1302 of 1936, 
Decided on 27th April 1937, from decree 
of Senior Sub. Judge, Sialkot, D/. 20th 
April 1936. 

(a) Registration Act (1908), S. 17 (1) (c)— 
Receipt recording receipt of consideration on 
mortgage— Registration under S. 17 (1) (c) 
is necessary. 

A receipt which records the receipt of the con- 
sideration for a mortgage on the date of the 
execution of the document, requires registration 
under the provisions of S. 17 (1) (c), to bo admis- 
sible in evidence as a receipt : AIR 1934 Lah 
970 Foil. [p 498 c 2 j 

(b) Registration Act (1908), S. 49— Colla- 
teral purpose— Mortgage for amount exceeding 
Rs. 100— Unregistered receipt evidencing pay- 
ment of consideration is inadmissible in evi- 
dence as receipt for refund of consideration 
money as it is not collateral purpose — Receipt 
embodying terms of mortgage is however 
admissible in evidence to support claim for 
refund of consideration if mortgage implies 
personal liability. 

Where the sole purpose for which an unregis- 
tered receipt is executed is to furnish evidence in 
writing of tho payment of the “consideration on 
account of the creation of an interest in immov- 
able property” exceeding Rs. 100 in value, the 
claim for the refund of the amount cannot be 
treated as a ‘•collateral” purpose within themean- 
mg of S. 49, and such receipt is therefore inad- 
missible in evidence. If however the document 
embodies the terms of a mortgage transaction it 
would be admissible to support a claim for the 
refund of the amount advanced, if the mortgage 
transaction implies a personal liability of the 
mortgagor to repay the amount. In the case of a 
usufructuary mortgage however the mortgagor is 
under no personal liability to repay tho amount 
and hence the receipt is inadmissible in evidence 
for a collateral purpose in a suit for the refund of 
the consideration : AIR 1929 Nag 115 and 
AIR 1932 Lah 655, Rel. on; 24 Cal 677 Ref • 
AIR 1932 Lah 164, Disting. [P 498 G 2* 

p ^gg q j] 

Amar Nath Chopra and B. L. Anand 1 

v , , „ for Ap-pellant. 

3 a “dhi for M. C. Mahajan and 

t ^f a bajan for Respondent. 

Judgment.— The facts of the case which 
has g>ven n 3 e to this second appeal are as 
follows : On 28th of August 1927, Kunj Lal, 
defendant, purported to mortgage one-half 
ehare of Si gnals and 19 marlas of agricul- 
tural land to Wadhawa Singh, plaintiff, for 

“ 600 ;„ ,£ fc ‘5? t ! me of the transaction, a 

receipt (Ex. P.l) was executed by Kunj 

Lal m favour of Wadhawa Singh. This 

1938 L/63 & 04 


receipt contained the terms of the mort- 
gage, but was not registered. On 8th 
November 1929, mutation of the mortgage 
was effected in favour of Wadhawa Singh 
who was found to be in possession. On 
2nd June 1930, Kunj Lal executed a regu- 
lar mortgage deed in respect of another 
plot of land, 9 kanals and 9 marlas in area, 
in favour of Wadhawa Singh for Rs. 300.’ 
This deed was duly registered. 

In 1932 Kasturi Lal, son of Kunj Lal, 
brought a suit for possession of the lands 
covered by both the transactions, alleging 
that they were tho property of a joint 
Hindu family, consisting of his father and 
himself, and that the former had no power 
under Hindu law to mortgage it without 
family necessity. The suit was decided 
by Sheik Mohammad Hussain, Subordi- 
nate Judge, on 29th May 1933. He held 
that the mortgage for Rs. 600 could not 
be proved, as its terms were embodied in 
the receipt (Ex. P/l), which was the sole 
repository of the transaction and which, 
being unregistered, was inadmissible in 
evidence. He therefore found that the 
mortgage in question had not been estab- 
lished, nor could Wadhawa Singh prove 
the payment of Rs. 600 aliunde. With 
regard to the second mortgage for Rs. 300, 
he held the consideration proved, but 
found that there was no necessity for the 
transaction. He accordingly granted Kas- 
turi Lal a decree for possession of the 
lands comprised in both the transactions. 
This judgment was upheld on appeal by 
the District Judge, and in execution of the 
decree Kasturi Lal obtained possession 
from Wadhawa Singh. 

On 4th May 1934 Wadhawa Singh 
instituted the present suit against Kunj 
Lal for recovery of Rs. 900 which, he 
alleged, he had paid to the defendant as 
consideration for the mortgage transactions 
of. 1927 and 1930, but which had been set 
aside in the suit brought by Kasturi Lal, 
and possession of the lands comprised 
therein taken away from him. Kunj Lal 
pleaded that the suit was barred by limita 
tion that the finding in the previous suit 
by Kasturi Lal (to which both the present 
plaintiff and the defendant were parties) 
that the payment of Rs. 600 could not be 
proved, was res judicata, and that, in any 
case, Ex. P-1 was inadmissible even for the 
purpose of proving the alleged payment of 
Rs. 600 and claiming a refund thereof. He 
admitted receipt of Rs. 300 as considera- 
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tion for the second mortgage. The Sub- 
ordinate Judge dismissed the plaintiff’s 
claim for Rs. 600 but granted him a decree 
for Rs. 300 on the second transaction. 

Wadhawa Singh appealed to the Senior 
Subordinate Judge against the dismissal of 
his suit for refund of Rs. 600. The learned 
Judge did not record any finding on the 
point of limitation. He held that the find- 
ing in the former suit, that the receipt 
Ex. P-1 was inadmissible for want of regis- 
tration, operated as res judicata in this suit, 
and that the receipt was inadmissible even 
for the purpose of proving the payment of 
Rs. 600 by Wadhawa Singh to Kunj Lal 
on 28th August 1927. He accordingly dis- 
missed the appeal. Wadhawa Singh has 
come in second appeal, and it has been con- 
tended on his behalf that the suit was 
within limitation under Art. 97, as the 
cause of action arose when the mortgages 
were held to be invalid in Kasturi Lai’s 
suit, which was decided by the first Court 
on 29th May 1933, less than a year before 
the institution of the present suit. Mr. Mehr 
Chand for the respondent frankly conceded 
that this is so, and that the suit is not 
barred by limitation. He also admitted 
that the question as to the payment of 
Rs. 600 was not res judicata between the 
present plaintiff and the defendant for, 
though both of them were impleaded as 
defendants in the former suit, Kunj Lal 
did not appear and there was no contest 
between the two co-defendants inter se in 
that suit. 

The next question is whether the unregis- 
tered document, Ex. P-1, is admissible as 
evidence of the mortgage transaction, or at 
any rate, of the payment of Rs. 600 by the 
plaintiff to the defendant. In the written 
grounds of second appeal, as presented in 
this Court, it was stated that Ex. P-1 was 
merely a memorandum of an already 
accomplished transaction, but this conten- 
tion was abandoned at the hearing. It was 
conceded by the learned counsel, who 
argued the case on behalf of the appellant, 
that the document (which is set out in 
extenso in the judgment of the lower 
Appellate Court) contains all the terms of 
the mortgage and is the sole repository of 
the transaction. There are no words in it 
which might indicate that the mortgage 
had been effected orally at a prior date, 
and this fact was merely recited in Ex. P-1. 
It was therefore admitted by the learned 
counsel that this document could not be 


admitted to prove the mortgage. He urged, | 
in the alternative, that the document was 
really a receipt” acknowledging payment 
of Rs. 600 as the consideration of the mort- 
gage. But if this is a correct description of 
Ex. P-1, it is clearly inadmissible under 
Cl. (c) of S. 17 (l), Registration Act. The 
latest ruling of this Court is 16 Lah 485, 1 
which overruled two earlier Single Bench, 
decisions and laid down that a receipt 
which records the receipt of the considera- 
tion for a mortgage on the date of the 
execution of the document requires regis- 
tration under the provisions of S. 17 (l) (c) 
to be admissible in evidence. Following 
this decision, I must hold that Ex. P-1 is 
not admissible as a “receipt”. 

The learned counsel for the appellant 
urged, however, that the document can be 
admitted under the proviso to S. 49 (which 
gave statutory recognition to the judicial 
decisions of this Court and other Courts 
by the Amending Act of 1929) as evidence 
of any collateral transaction not required 
to be effected by registered instrument.” 
In considering this argument, it must be 
borne in mind that a transaction can be 
called “collateral” only if it is independent 
of, or divisible from, the transaction to 
effect which the law requires registration. 
The appellant’s learned counsel stated that 
Ex. P-1 was either a receipt acknowledg- 
ing payment of the consideration for tho 
mortgage, or it was the repository of the 
terms of the mortgage, executed at the 
time when the transaction was effected- 
The question of the applicability of the pro- 
viso to S. 49 should therefore be examined 
in the light of both these alternatives.! 

If Ex. P.l is really a “receipt”, the sole 
purpose for which it was executed was to 
furnish evidence in writing of the payment 
of the “consideration on account of the 
creation of an interest in immovable pro- 
perty” exceeding Rs. 100 in value, and 
consequently the claim for the refund of 
the amount cannot possibly be treated as a 
collateral” purpose. In this view the 
deed is clearly inadmissible : see A I R 
1929 Nag 115 2 and A I R 1932 Lah 655. 3 

If however Ex. P-I is the document 
embodying the terms of the mortgage 

1. Ghulam Mohammad v. Sarkhru, AIR 1934 

Lah 970=166 I C 376=36 P L R 211=16 

Lah 485. 

2. Sukhlal v. Bisesar, AIR 1929 Nag 116=118 

I 0 57. 

3. Bahwal v. Amrik Singh, AIR 1932 Lah 665 - 

=142 I C 424=34 P L R 364. 
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transaction, entered into at the time of its 
execution, it would be admissible to sup- 
port a claim for the refund of the amount 
advanced, if the mortgage transaction 
implied a personal liability of the mort- 
gagor to repay the amount. This would 
depend on the nature and terms of the 
mortgage. If, for instance, the transaction 
was one of a “simple mortgage” or an 
English mortgage , it would necessarily 
imply a personal covenant to repay, and 
the unregistered deed evidencing the mort- 
gage would be admissible for the “colla- 
teral” purpose of enforcing the personal 
covenant. If, however, the mortgage is 
usufructuary” or is one by way of con- 
ditional sale, and the mortgagee has taken 
possession of the property, the mortgagor 
does not, in the absence of an express or 
implied stipulation to the contrary, incur 
any personal liability. It is one of the 
characteristics of these kinds of mortgages 
that the mortgagee must look exclusively 
to the land for repayment of the debt. He 
cannot sue the mortgagor personally for 
payment of the debt (24 Cal 677, 4 1 P B 
1870, 5 Ghosh s Law of Mortgages, Vol. 1, 
p. 99). See also Sir D. F. Mulla’s Indian 
Registration Act, Edn. 3, p. 84, where the 
law is stated as follows: 

J“o a ,^ UfrUCtUary mort S^ge the nature and 

if M h a e f C, J rlty Degafcive a personal liability, 
and if the deed were inadmissible for want of 

registration as evidence of a mortgage, it would 

not support a suit to recover the money advanced. 

In the case before us, there can be no 
doubt as to the real nature of the transac- 
tion Ex. P-1 recites that the mortgagee 
nad been put in possession of the mort- 
gaged land, and that he would remain in 
possession till redemption by the mortgagor 
by Payment of the mortgage money in the 
month of Magh or Jeth. During this period 
the mortgagee was to receive the rents 
and profats accruing from the property and 
appropriate the same in lieu of interest. 

ZroM n LT iODS ° f Whi0h may b ° 

of li r r ^ P ° SSeSSi0n 

authorizes him to E mort ? agee and 

payment of the mortal ° h P ossess »on until 
fhe 7 rents and * ™ 

in terest, or in gjgj, ^ 

’ ^1897™ 24 Chi 677 8h T ' 1,001111 MochaD J ba, 

6 - (SSf,^ V - Cowasiee, 
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.... the transaction is called a usufructuary 
mortgage. 

The learned counsel for the appellant 
cited 13 Lah 259,° but that case is clearly 
distinguishable. There, the learned Judges 
found that the deed in question clearly 
contained a stipulation that the mortgagee 
could recover “the amount due from the 
person and other property of the mort- 
gagor . In either view of the case there- 
fore Ex. P-1 is inadmissible for the purpose 
of supporting the plaintiff’s claim for reco- 
very of Bs. 600. This being so, I am con- 
strained to hold that the plaintiff’s suit 
had been rightly dismissed by the Courts 
below. The appeal fails and is dismissed ; 
but having regard to all the circumstances, 

I leave the parties to bear their own costs 
throughout. 

K.B./a.L. Appeal dismissed. 


6. Pars Ram Jaishi Ram v. Brij Mohan, AIR 
1932 Lah 1G4=135 I C 33=13 Lah 259= 
33 P L R 536. 
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Piare Lai and another — Defendants 
Appellants. 

v. 

Sher Gir and another, Plaintiffs and 
another — Defendant — Eespondents. 

A .PP 0 n a ' N °‘ 26 ° f 1937, Decided on 
27th April 1937, from order of Diet. Judge, 
Lahore, D/. 4th January 1937. 

Fn^mV UdiC . ta u“~ V tigating UIlder Same litIe — 

tha “® r . S . Ult by A a ga>n*t trustees of temple 
£ £ £ r ? Pe I ly atl ? cbed temple belong- 

ed to him— Defendants claiming title to property 

in temple — Suit finally decreed in favour of A 

ILin lTT e E t * ,Ui t 1 - by . w orshippers of temple 
against A s heirs claiming same property as be- 

— 1 p1L'inti«« l T P l? hC i d barred by res judicata 

P ,e ? dlng decision in former suit was 
obtained collusively must prove it. 

A suit was brought by A against the trustees of 

t6 ? lp l 0 i that certain Property attached 
to the temple belonged to him. The trustees de- 

fended the suit on the ground that the title in 
the property in suit was in the temple. The suit 
was finally decreed in favour of 4 Law ™ 

plaintiffs alleging themselves to* be the worship! 
pers of the temple brought a suit naoinof < P 

\ de ° Iaiati0n tL pro^rty whfch 
was the subject-matter of the former fuit wJs the 

ti^n ° D - gl ^ g ?° tbe ^“P 10 - On a conten- 

tion being raised by A’b heirs that the former 

tenShTi^ M IT . judioata - plaintiffs con- 
tbat lfc . was obtained collusively and could 

were nnt 6 ^ 0 ** 163 J ' udicata and also because they 

tatt. taSLTSfT 0 " ° f ‘ he tru8tees-defen dant3 
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Held that the plaintiffs being the worshippers 
of the temple were persons interested in it and had 
therefore the locus standi to sue to protect the 
property of the temple from being wrongfully 
claimed by third persons. [P 501 0 1] 

Held also that though the plaintiffs were not 
the successors of the defendants in the former 
suit, the title litigated under in both the suits was 
the same, as they both claimed the title to the 
property in the temple. The plaintiffs wore there- 
fore litigating under the same title, even though 
the agency asserting the title in the former suit 
was different from the one in the subsequent suit. 
The suit was therefore barred by res judicata. 

[P 501 C 1] 

Held further that the burden of proving col- 
lusion, negligence and want of bona tides on the 
part of the defendants in the former suit lay on 
the plaintiffs as they asserted that the decision in 
the former suit was not res judicata ‘.AIR 1937 
PCI Rel. on. [P 501 C 2] 

Achhru Ram and Harbhajan Das — 

for Appellants. 

Dev Raj Sawhney — for Respondents 

( Plaintiffs) . 

Judgment. — This appeal arises out of a 
suit instituted by Sher Gir and Amar Gir 
plaintiffs-respondents, for a declaration that 
a certain shop and kotkri described in the 
plaint are religious property, being attach- 
ed to Skiwala Boharwala in Chauk Wazir 
Khan, Lahore. The suit was resisted by 
defendants 1 and 2, Piyare Lal and Kishen 
Chand, sons of Nathu Ram, who claimed 
the property as their own. They also 
pleaded that the question of title involved 
was res judicata by reason of the decision 
in a former suit. This plea was traversed 
by the plaintiffs, who further averred in 
their replication that the former suit had 
been brought by Nathu Ram in collusion 
with his co-trustees and the then mahant, 
all of whom were guilty of gross negligence 
in conducting it. The trial Judge framed 
a preliminary issue as to whether the suit 
was barred by res judicata and holding in 
favour of the defendants dismissed the suit 
without going into the merits. On appeal 
by the plaintiffs the learned District Judge 
came to a contrary conclusion. He accor- 
dingly accepted the appeal and remanded 
the case under O. 41 R. 23, Civil P. C., for 
decision on the merits. 

Defendants 1 and 2 have come in second 
appeal and it has been contended on their 
behalf that the learned District Judge is 
in error in holding that the defendants in 
the previous suit were litigating in a 
capacity different from that in which the 
plaintiffs have brought the present suit 
and consequently the suit is barred by res 
judicata. Before examining this argument, 


it is necessary to set out a few preliminary 
facts. It is common ground that in the 
nineties of the last century a sanyasi, Hira 
Gir by name, was the mahant of this tem- 
ple. He was succeeded by Piyar Gir, who 
died in 1919. His successor was Bir Gir, 
who died in 1932. On his death, Mohan 
Gir defendant 3 became tbe mahant. Some- 
time before his death, Hira Gir had asso- 
ciated with himself three persons, Sohan 
Lal, Waziri Mai and Nathu Ram (father 
of defendants 1 and 2) as trustees of the 
temple, and it appears that for a number 
of years these persons and the mahant, 
for the time being, jointly continued to 
look after the temple and manage the pro- 
perties attached to it. In 1911, mahant 
Piyar Gir, Sohan Lal and Waziri Mai 
brought a suit in the Small Cause Court 
against the third trustee, Nathu Ram, for 
recovery of Rs. 51 as arrears of rent of the 
shop and the kothri now in dispute, which 
he was alleged to have rented from the 
temple. In this suit a decree was passed 
against Nathu Ram. Shortly afterwards, 
Nathu Ram instituted a suit against mahant 
Piyar Gir and Waziri Mai and Sohan Lal, 
for a declaration that he was the owner of 
the shop and the kothri and that it did not 
belong to the temple. The suit was decreed 
by the Subordinate Judge on 31st July 
1912, who held that Nathu Ram had 
succeeded in proving that the shop and the 
kothri were his private property, and that 
they were not attached to the temple. The 
other trustees, Waziri Mai and Sohan Lal 
appealed to the Divisional Judge, but the 
appeal was dismissed on 21st April 1913. 

A second appeal was lodged in the Chief 
Court but was dismissed in limine on 10th 
October 1913. Some time afterwards Nathu . 
Ram died and since then his sons, defen- 
dants 1 and 2, have been in possession of 
the shop and the kothri. 

In 1934, the present mahant Mohan Gir 
applied to the Municipal Committee for 
sanction to construct certain buildings, in 
which he proposed to include a portion of 
the shop and the kothri in dispute. Defen- 
dants 1 and 2 successfully raised objections 
before the Committee and the sanction was 
refused. On 30th March 1935, the present 
plaintiffs, claiming to be members of the 
Sanyasi fraternity and worshippers of the 
temple, brought the present suit for a 
declaration that the shop and the kothri 
in dispute belonged to the temple and that 
defendants 1 and 2 were wrongfully claim- 
ing it as their own. In rejecting the plea of 
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bar of res judicata, the learned District 
Judge has held that the plaintiffs in the 
present suit are not litigating under the 
same title, under which the defendants of 
the suit of 1912-13 had resisted the suit 
of Nathu Earn. He has observed, that in 
that suit Piyar Gir had sued as a mahant 
of the Shivala and as such his position 
was that of “ a representative of the pro- 
perty of the idol Shri Shivaji Maharaj, 
preserved in the Shivala ”, while in the 
present suit the plaintiffs do not claim as 
representatives of the idol, but sue “ as 
Hindus entitled to worship at the Shivala 
and as members of the bhek This reason- 
ing is based on a misapprehension of the 
real nature of the two suits. The previous 
suit was defended by the then mahant 
and two of the trustees on the ground 
that title in the property was in the 
Shivala. In the present suit, the plaintiffs 
are also suing for a declaration that the 
property is attached to the same Shivala. 
There can be no doubt therefore that they 
are litigating under the same title, under 
which Prem Gir and the two trustees had 
resisted Nathu Ram’s suit in 1912. It is 
no doubt true, that the present plaintiffs 
are not the successors of the mahant and 
the trustees who were defendants in the 
former suit, but this is immaterial. They 
allege themselves to be worshippers of the 
temple and as such are^persons interested 
in it, and have a locus standi to sue to 
protect its property from being wrongfully 
claimed by third parties. Admittedly, they 
do not claim any personal right of their 
'.own in the property ; nor have they set up 
a jus tertii ; they sue for the benefit of the 
Shivala. The title litigated under is clearly 
the same, though the agency asserting the 
title in 1912 was different from that which 
asserts it now. 

The learned counsel appearing for the 
respondents, after making a faint hearted 
attempt to support the reasoning of the 
learned Judge, frankly admitted that his 
decision could not be supported on the 
ground on which it proceeded. He pointed 
out however, that in the replication, the 
plaintiffs had definitely pleaded that the 
previous suit could not operate as res 
judicata, as it had been brought collusively 
by Nathu Ram, who was one of the 
trustees against the co-trustees and mahant 
Piyar. Gir who appears to have been 
appointed by them, and that the then 
defendants did not produce all the avail- 
able documentary evidence, but merely 


made a show of defending the suit, or at 
any rate, acted with gross negligence in 
the defence of the suit. Ho contends that 
a separate issue should have been framed 
by the trial Judge on the point, and the 
allegations investigated before the plea of 
res judicata could be finally decided. But 
the preliminary issue framed by the trial 
Judge was comprehensive in its 'terms, 
and it was open to the parties to produce 
evidence bearing on these points if they 
chose to do so. There was however some 
confusion in the rulings, as to whether the 
onus to prove collusion, negligence and 
want of bona tides lay on the party who 
asserted that the former decision was not 
res judicata, or on those who had pleaded 
the decision in bar of the subsequent suit. 
This question has since been finally settled 
by their Lordships of the Privy Council 
in A I R 1937 P C l. 1 But as the matter 
had not been settled authoritatively at the 
time of the trial, there is some force in the 
contention of counsel that the plaintiffs-, 
respondents refrained from placing on the 
record the materials bearing on the point, 
in the belief that the onus was on the 
defendants. I think therefore that they 
should have another opportunity to prove 
these allegations. 

I accept the appeal, set aside the judg- 
ment of the learned District Judge and 
remand the case to the Court of first 
instance with the direction that it will try 
the issue as to whether the previous deci- 
sion is not res judicata by reason of there 
being collusion, gross negligence or want of 
bona fides on the part of the defendants 
of that suit. The plaintiffs will first lead 
evidence on this issue, and then the defen- 
dants will produce evidence in rebuttal, if 
they so desire. If the decision of this issue 
goes against the plaintiffs, the suit shall be 
dismissed as barred by res judicata ; if the 
Court finds otherwise, it will proceed to 
try the case on the merits. Court-fee on 
this appeal will be refunded; other costs 
will be costs in the cause. 

k.b./a.l. Case remanded. 


1. Venkata Seshayya v. Kotiswara Rao, AIR 
1937 P C 1=1G6 I C 1=64 I A 17=1 L R 
1937 Mad 263. 
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Abdul Rashid J. 

Roshan Din — Defendant — Petitioner. 

y. 

Mt. Malan Bibi — Plaintiff — 

Respondent. 

Civil Revn. No. 848 of 1936, Decided 
on 23rd April 1937, from order of decree 
of Judge, Small Cause Court Lahore, 
D/- 19th August 1936. 

Civil P. C. (1908), S. 10 — Suit for rent for 
period subsequent to that included in previously 
instituted pending suit — Suit is not barred 
although same question may arise in both suits. 

The expression ‘matter in issue’ in S. 10 of 
Civil P. C., has reference to the entire subject- 
matter in controversy between the parties, and is 
not equivalent to ‘any of the questions in issue’. 
The section does not bar the trial of a suit for 
rent for a period subsequent to that included in 
the previously instituted suit which is pending, 
although the same question may be involved in 
both the suits : AIR 1917 Cal 248, Foil. 

[P 502 C 2] 

Nain Sukh Gauba — ' for Petitioner . 

Achhru Ram and Inder Dev — 

for Respondent. 

Order. — This petition for revision arises 
out of a suit instituted by Mt. Malan Bibi 
against Roshan Din for recovery of Rs. 42 
on account of arrears of rent of a shop 
bearing No. 720, situate in Lahore Canton- 
ment. The Judge, Small Cause Court, 
Lahore, granted the plaintiff a decree for 
Rs. 33 and the defendant has preferred a 
petition for revision to this Court. The 
suit was based on a rent deed dated 29th 
September 1930, executed by Roshan Din 
defendant in favour of the plaintiff. In 
his written statement the defendant admit- 
ted the execution of the rent deed but 
stated that he was induced to execute it 
by means of fraud and misrepresentation 
practised on him by Khushal Singh, the 
agent of Mt. Malan Bibi, plaintiff. In his 
oral statement, however, Roshan Din defen- 
dant denied the execution of the rent 
deed. This took place on 26th June 1936. 
On 19th August 1936, the parties were 
examined again. On that date Roshan 
Din admitted the execution of the rent 
deed and pleaded fraud and misrepresenta- 
tion. The Court framed four issues. After 
the framing of the issues, the statements 
of two witnesses, namely Khushal Singh 
and Dew a Ram, were recorded on behalf 
of the plaintiff. The statement of Bishan 
Das was recorded on behalf of the defen- 
dant. The defendant then made a state- 


ment that he had no further evidence to 
produce. After a consideration of the 
entire evidence, the Court came to the 
conclusion that the defendant had failed 
to establish that any fraud was practised 
on him by Khushal Singh. The rent deed, 
dated 29th September 1930 had been lost 
but the statement of Deva Ram and the 
entries from his register were given in 
evidence to prove the contents of the rent 
deed. On these findings a decree was 
passed in favour of the plaintiff. 

It was urged by the learned counsel for 
the petitioner that a suit with respect 
to the rent of the shop in dispute for the 
months of November and December 1935, 
and January 1936 is pending in the Court 
of Mr. Teal, Subordinate Judge, Lahore 
Cantonment, and that as that suit was 
instituted prior to the present suit, the 
present suit ought to have been stayed 
under S. 10, Civil P. C., and that the lower 
Court had erred in proceeding to judgment 
in the present case. The present suit 
relates to rent for the months of February, 
March and April 1936. It was held by a 
Division Bench of the Calcutta High 
Court in 36 I C 641 1 that: 

The expression ‘matter in issue’ in S. 10 has 
reference to the entire subject-matter in con- 
troversy between the parties and is not equivalent 
to ‘any of the questions in issue’. The section 
does not bar the trial of a suit for rent for a 
period subsequent to that included in the pre- 
viously instituted suit for rent, although the same 
question may be involved in the two suits. 

The defendant therefore was not entitled 
to have the present suit stayed under 
S. 10, Civil P. C. It was next contended 
that the case should be remanded for 
retrial as the trial Court had not given 
sufficient opportunity to Roshan Din to 
produce evidence on the question of fraud. 
In view of the statement of Roshan Din, 
dated 19th August 1936, there is no force 
in this argument. I therefore dismiss this 
petition for revision with costs. I have 
no doubt that the suit pending in the 
Court of Mr. Teal will be decided by 
him on the evidence recorded in that case. 
He is not in any way to be influenced by 
any observations contained in my judg- 
ment in the present case. 

t.m./d.s. Petition dismissed . 

l.jBepin'Behary v. Jogendra Chandra, A I R1917 
Cal 248=36 I C 641=24 0 L J 514. 
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Tek Chand and Dalip Singh JJ. 

Firm Tek Chand. Daulat Ram — 

Plaintiffs — Petitioners. 

v. 

Ala Mohammad and another — 

Defendants — Respondents. 

Civil Revn. No. 380 of 1936, Decided on 
7th December 1937, from order of Senior 
Sub. Judge, Ferozepore, D/- 13th May 
1936. 


t/" & Bond — Entry in bahi khata — Entry 

should be scrutinized — Balance struck — Entry 
as baqi rahe" signed by debtor and attested 
by witnesses Entry amounts to acknowledge 
men ^ Entry as “baqi dena” by debtor is 
agreement— If attested, it amounts to “bond” 
and requires stamp duty. 

In each case where the entries in bahi khata 
are under consideration as regards their nature as 
a bond or as a mere acknowledgment, the entry 
should bo carefully scrutinized. Ordinarily, a 
balance^ struck by the debtor, followed by the 
words ba^i rahe ” and signed by the debtor 
would bo a mere “acknowledgment,” on which 
the stamp duty of one anna will bo sufficient. In 
such a case, it will be immaterial that the entry 
is or is not attested by witness. If however the 
words used are “ baqi dene ” that would amount 
uo an agreement and be liable to be stamped as 
such. If further such an entry is attested by one 
or more witnesses it would be a "bond” and must 
be stamped accordingly : 35 P Ii 1903 (F B), 
&xpl.; Case laio referred. [P 505 C 1] 

J. L. Kapur for Petitioners. 

M. A. Majid and Darbari Lai — 


for Respondents. 

Jeremy for Revenue Authority. 

Tek Chand J. This is a petition for 
revision of the order of the Senior Subordi. 
nate Judge, Ferozepore, holding that an 
entry of Rs. 17,280 which forms the basis 
of this suit amounts to a bond and is there, 
fore liable for payment of stamp duty and 
penalty as such. The entry is set out in 
detail in the judgment and it is not neces. 
eary to repeat it here. The entry is in the 
account book of the plaintiffs. The first 

?n the handwr iti°g of the scribe 

17 San* lt . ls ex Pressly stated that “Rupees 
17,280 6^ lene from the defendants on 
the above account. It ig then signed by 

wi?n ^ ant and i9 attested by two 

witnesses Below the signature of each 
defendant separate writings appear in their 
handwntmgs. The first one is by Ghulam 
Mohy ud-din winch states that “ mabligh 

Pilbb] ia T r t° sau a , ssi rupia la( i i dena - 

hi J’i“ 6 sam iV h U V°-” The writing 
*y Atta Mohammad is to the effect • “Hub. 


ligh satra hazar do sau assi rupia baqi 
dene mushtarqa ham donon bhayon ko 
hai." The entry bears a stamp of one anna 
only. The lower Court has held that taking 
the entry as a whole there can be no 
doubt that the instrument is a "bond” as 
defined in S. 2 ( 4 ) (b), Stamp Act, and 
should have been stamped as such. In 
coming to this conclusion, the lower Court 
has relied upon a decision of the Chief 
Court in 35 P R 1903. 1 That decision 
however is in conflict with a recent Divi- 
sion Bench ruling of this Court in 38 P L R 
269.“ In that case it was held that in 
order to bring an instrument within the 
definition of bond in the Stamp Act “there 
must be an express obligation to pay”. 
An implied obligation cannot convert an 
acknowledgment into a bond. Therefore an 
acknowledgment entry attested by two wit- 
nesses and containing an implied promise 
to pay interest but without any express 
obligation to pay the amount due is not a 
bond.” The learned Judges referred to a 
decision of Bhide J. in 34 P L R 417, 3 in 
support of the same view. In 22 Cal 757 4 
also, it was held that the obligation must 
be denoted by express words. See also 
Abdul Haque’s Indian Stamp Act, p. 16. 

Counsel for the respondent besides rely- 
ing upon 35 P R 1903, 1 referred to 33 
P L R 940 5 and 5 Lah 406. 6 The two last- 
mentioned cases however did not relate to 
the question of stamp duty, and they do 
not seem to be of much assistance. In 
view of this conflict of authority and hav- 
ing regard to the importance of the ques- 
tion, I think the matter should be decided 
by a larger Bench. I accordingly refer the 
case bo a Division Bench. An early date 
after the vacation should be fixed. 


Judgment of Division Bench. 


Tek Chand J. — The question for deci- 
sion in this case is whether an entry of 
Rs. 17,280, which forms the basis of the 
suit brought by the plain tiff against the 

1. Daula v. Ganda, (1903) 35 P R 1903=101 

PLR 1903 (F B). 

2. Dewan Chand v. Punjab Sc Kashmir Bank 

Ltd., (1937) 24 A I R Lah 220=170 I C 68= 
38 P L R 269. 

3. Jagan Nath v. Mt. Chauli, (1933) 20 A I R 

Lah 271=142 I C 535=34 PLR 417. 

4. Hira Lai v. Queen-Empress, (1895) 22 Cal 


5. Kanshi Ram Banshi Ram v. Arjan Das, (1932) 

19 AIR Lah 470=137 I C 810=33 PLR 940. 

6. Narain Das v. Miran Bakhsh, (1925) 12 AIR 

Lah 75=84 I C 524=5 Lah 406. 
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defendants, amounts to a “bond” -within 
the meaning of S. 2 (5), Stamp Act and is 
liable to payment of stamp duty and 
penalty as such. The learned Senior Sub- 
ordinate Judge has held the entry to be 
a “bond” and has directed the plaintiff 
to pay Rs. 131-14-0 as stamp duty and 
Rs. 1312-8-0 as penalty, before further 
proceedings can be taken in the suit. The 
plaintiff has applied for revision of this 
order. The entry is in the bahi of the 
plaintiff at the foot of the account of the 
defendants. The first portion is in the hand- 
writing of the scribe in which it is stated 
that the account had been gone into and 
the balance recoverable from the defen- 
dants is Rs. 17,280 “ satra liazar do sau 
assi rupia baqi lene”. It is then signed by 
the two defendants, and is attested by two 
witnesses. Below the signature of each 
defendant separate writings appear in his 
handwriting. The first one is by Ghulam 
Mohy-ud-Din (defendant 2) and states 
“ mubligh satra bazar do sau assi rupia 
baqi dene. Pichhla hisab samajh liya\ 
The writing by Atta Mohammad (defen- 
dant l) runs as follows: “ Mubligh satra 
hazar do sau assi rupia baqi dena mush - 
tarka ham donon bhayon ko hai. ” The 
entry bears a one-anna stamp only. It 
appears that on the same day, another 
document was executed by the defendants 
in favour of the plaintiff in the form of a 
letter in which the former admitted their 
liability to pay interest at 12 per cent, per 
annum on the amount due to the plaintiff. 

For the defendants, it was contended 
that the entry in the bahi and this letter 
are parts of the same transaction, and 
should be taken together in construing 
whether or not the bahi entry amounts to 
a “bond.” The learned Subordinate Judge 
has held, in my opinion rightly, that the 
letter is not a counter, part of the entry in 
the bahi, and cannot be looked at for the 
purpose of determining as to whether the 
entry in the bahi is liable to be stamped 
as a “bond”. He has however held that 
the entry itself, apart from the letter, con- 
tains a promise to pay and having been 
attested by the witnesses is a bond ”. 
Before us, several rulings have been cited 
by counsel for both sides, but it is unneces- 
sary to refer to all of them, as every 
instrument must be considered on its own 
wording and it is not possible to lay down 
a hard and fast rule, which might govern 
all cases. The word “ bond ” is defined in 
B. 2 (5) as including 
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any instrument attested by a witness and not 
payable .to order or bearer, whereby a person 
obliges himself to pay money to another. 

The entry in question is attested by two 
witnesses and the only question is whether 
the defendants “ obliged ” themselves to 
pay to the plaintiff the sum of Rs. 17,280 
which was the balance found due after 
going through the account. In other words, 
does the entry contain an express promise 
to pay the amount mentioned by the 
plaintiff ? As stated already, the first 
portion of the entry is in the handwriting 
of the scribe and says : “ Rs. 17,280 baqi 
lene. ” Below it is the endorsement by the 
defendants in which each of them states 
that “ Rs. 17,280 baki dene. ” Taking the 
entry as a whole, it seems to me that it 
does contain an express obligation by the 
. defendants to pay the amount to the plain- 
tiff. This clearly follows from the use of 
the expression “ baqi lene” by the creditor 
and “ baqi dene ” by the debtors, below the 
balance struck in the creditor's bahi after 
going through the previous account bet- 
ween them. See the judgment of Plowden J. 
in 72 P R 1879 7 and 35 P R 1903 1 ; see 
also the observations of Dalip Singh J. in 
L P A 164 of 1936 8 recently decided by 
the Full Bench where it was stated that 

a long course of rulings has held that not only on 
the question of interest but where the words used 
amount to words ‘is payable’ or ‘to be paid’ or ‘to 
be taken’ or ‘to be given’, ‘baqi lene’, ‘baqi dene’ 
etc., almost invariably such words amount to a 
promise to pay within the meaning of S. 25 (3), 
Contract Act. 

See also 10 Lah 745, 9 10 Lah 748 la 
and 33 P L R 940 5 where the same con- 
clusion was reached. In the referring order 
it was stated that 35 P R 1903 1 appeared 
to be in conflict with two recent decisions 
of this Court reported in 34 P L R 417 3 
and 38 PLR 269. 2 But after examining 
the original records it appears that there is 
no real conflict. We have seen the Urdu 
entries in those cases and find that their 
wording was different. In 34 P L R 417, 3 
the debtor had written below the balance 
the words “ baqi rahe ”. He did not use 
the expression “ baqi dene ” and it waa 
held that this was a mere “ acknowledge 

7. Ladhu Shah v. Fazal Dad, (1879) 72 P R 

1879. 

8. Shanti Parkash v. Harnam Das, (1938) 25 

AIR Lah 234=174 I C 277 (F B). 

9. Khan Chand Dularam v. Daya Ram Amrufc 

Lai, (1929) 16 A I R Lah 263=115 I C 764= 

10 Lah 745=30 PLR 240. 

10. Fateh Chand v. Ganga Singh, (1929) 16 A I R 

Lah 264=116 I O 853=10 Lah 748=30 

PLR 226. 
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ment ” and not an agreement, and the 
oircumstance that the entry was attested 
by two witnesses did not make it a “ bond 
As pointed out by the learned Judge, there 
is a clear distinction between an "acknow- 
ledgment” and an "agreement”, and there 
being no words from which an express 
obligation could be inferred there was no 
" agreement ” and therefore the entry did 
not amount to a bond. In 38 P L It 269“ 
the words " baqi dene ” did not occur over 
the endorsement by the debtor and that 
case also is clearly distinguishable. In each 
case, the entry should be carefully scruti- 
nized. Ordinarily, a balance struck by the 
debtor, followed by the words " baqi rahe” 
and signed by the debtor would be a mere 

acknowledgment ”, on which a stamp 
duty of one anna will be sufficient. As 
held in 34 P L It 417, 3 in such a case, it 
will be immaterial that the entry is or is 
nob attested by witnesses. If however the 
words used are “ baqi dene ” that would 
amount to an “ agreement ” and be liable 
to be stamped as such. If further such an 
entry is attested by one or more witnesses 
it will be a bond ’ and must be stamped 
accordingly. It must therefore be held that 
the decision of the learned Senior Subordi- 
nate Judge is correct. I would accordingly 
dismiss this petition, but would leave the 
parties to bear their own costs in this 
Court. As the time fixed by the lower 
Court for making good the deficiency in 
stamp duty and payment of penalty has 
long since passed, I would allow the plain- 
tiff a period of two months from today, 
within which to pay the amount. Both 
counsel have been directed to cause their 
clients to appear before the Senior Subordi- 
nate Judge, Ferozepore on 10th January 
1938, when a date for further proceedings 
before him will be fixed. 

Dalip Singh J, — I agree. 

B.D./r.k. Order accordingly. 
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Punjab Zamindars Bank Ltd., Lyall. 
pur, through Sardar Desa Singh — 
Plaintiff — Petitioner. 


v. 


Defendant 


Babu Mohammad Shaffi - 
— Respondent. 

C i v A* No - 576 of 1937, Decided 

on 24th February 1938, from decree of 

bemor Sub. Judge, Lyallpur, D/. 28th 
April 1937. 


(a) Stamp Act (1899), S. 1 2-“EffectualJy 
cancelled" — Object of cancellation is to make 
stamp unfit for further use in ordinary course 
of business — Executant of promissory note 
clearly initialling stamps on it— No date of 
initialling mentioned — Stamps are effectually 
cancelled. 

The Legislature has not attempted any exhaus- 
tive list of the modes in which cancellation may 
be done in sub-s. 8 of S. 12. The object of the can- 
cellation obviously is to make the stamp unfit for 
further use in the ordinary course of business, 
and whother this has been done in any particular 
case is a question to be determined on an examina- 
tion of the instrument in question. The section 
docs not lay down that the cancellation must be 
such that it would be impossible for a criminally 
inclined person to use the stamp again. 

(P 50G C 1] 

Thus, where the executant of a promissory note 
dearly initials his signature on the adhesive 
stamps on it, the mere fact that the date on 
which the executant initialled does not appear 
on any of them, does not make it "not effectually 
cancelled": Case law referred. [P 507 C 1] 

(b) Acknowledgment — Acknowledgment con- 
taining promise to pay balance due on pronote 
— Original pronote inadmissible— Acknowledg- 
ment can be basis of suit. 

A subsequent acknowledgment containing clearly 
a promise to pay the balance due on a promissory 
note can be the basis of a suit, even though the 
original promissory note is not admissible in 
evidence : A I B 193S Lah 503, Bel. on. 

[P 507 C 21 

S. S. Iqbal Singh — for Petitioner. 

Manzur Qadir — for Despondent. 

Order. — The plaintiff instituted a suit 
against the defendant for recovery of 
Rs. 214-0-9 as the balance due on a loan 
which the defendant had raised from him. 
It was alleged in the plaint, that on 5th 
September 1925 the defendant had exe- 
cuted a pronote for Rs. 512-8-0 in favour 
of the plaintiff, hearing interest at Rupees 
12-8-0 per cent, per annum, with half- 
yearly rests, that the defendant had paid 
Rs. 653-0-9 on account on different dates, 
and that on 8th December 1933 he had 
sent an "acknowledgment letter” admitting 
that on that date Rs. 141-3-6 was due by 
him and promising to pay it on 18th Janu- 
ary 1934. The plaintiff accordingly claimed 
Rs. 141.3-6 as principal and Rs. 72-13-3 as 
interest, or Rs. 214-0-9 in all. Along with 
the plaint, the ^ pronote of 5th September 
1925 and the "acknowledgment letter” of 
8th December 1933 were filed. The defen- 
dant raised two preliminary objections,, 
and pleaded them in bar of the suit. It 
was urged that the pronote was not pro- 
perly stamped and was therefore inadmis- 
sible in evidence; and, secondly, that th& 
suit was barred by limitation. The trial 
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Judge sustained the first objection and, 
holding that the pronote was not properly 
stamped, dismissed the suit, without going 
into the question of limitation. On appeal, 
the learned Senior Subordinate Judge has 
affirmed this decision. 

The promissory note, dated 5th Septem- 
ber 1925, bears two adhesive stamps of 
one anna each. On each stamp, the initials 
of the executant are written very clearly 
in his own hand, but the date on which he 
initialled the stamps does not appear on 
any of them. It has therefore been held 
that the stamps had not been effectually 
“cancelled,” in the manner required by 
sub-s. (3) of S. 12, Stamp Act, and, conse- 
quently under sub-s. (2), the instrument 
must be “deemed to be unstamped.” After 
examining the promissory note in question 
and hearing counsel for the parties, I am 
unable to accept the view of the Courts 
below. They appear to be under the 
impression that sub-s. (3) of S. 12 lays 
down a rigid and hard and fast rule that 
when an adhesive stamp has been affixed 
on an instrument, and the person executing 
it writes his name or initials on the stamp 
it is essential that the “true date” of his so 
writing must appear on the stamp, and that 
if this had not been done the stamp cannot 
be held to have been effectually cancelled. 
This however is not the only mode in 
which such a stamp can be cancelled. In 
sub-s. (3) itself, it is stated at the end that 
the stamp may be cancelled “in any other 
effectual manner.” Reading S. 12 as a 
whole, it will appear that all that is 
legally necessary is that where an adhesive 
stamp is affixed on any instrument charge- 
able with duty, the person executing it 
shall, when affixing such stamp, cancel the 
same “so that it cannot be used again.” 
The Legislature has not attempted any 
exhaustive list of the modes in which 
cancellation may be done. In the first 
part of sub-s. (3) one of such modes is 
mentioned, and it is then said that the 
executant may cancel the stamp in any 
other effectual manner.” The object of the 
cancellation obviously is to make the 
stamp unfit for further use in the ordinary 
course of business, and whether this has 
been done in any particular case is a ques- 
tion to be determined on an examination 
of the instrument in question. The section 
does not lay down that the cancellation 
must be such that it would be impossible 
for a criminally inclined person to use the 
stamp again. 


The learned counsel for the parties have 
cited a large number of rulings, but I do 
not think it necessary to discuss them in 
detail, as each case was decided on its 
particular facts and the observations made 
therein must be taken to have been made 
in reference to its peculiar facts. The 
learned counsel for the respondents has 
relied largely upon 14 Bom 10 2 1 and 28 
Bom 432. 2 The correctness of the case 
last mentioned was however doubted by 
Rattigan J. in 108 P R 1908 3 and more 
recently these cases have been dissented 
from by the Bombay High Court also. In 
108 I C 465 4 at pp. 474-75, Crump J. 
after pointing out that the question in 
each case is one which is to be determined 
upon the facts of the case and that no one 
case can really be an authority for another, 
observed as follows: 

The Legislature, I take it, says what it means 
and that is that the stamp in its cancelled condi- 
tion cannot be used again. It does not say that 
the process must be so thorough that no evilly-dis- 
posed person can, in any manner, render the 
stamp fit for further use. Indeed, the process which 
the Legislature declared to be adequate in S. 12 (3) 
might be defeated by criminal ingenuity. 

The learned Judge then referred to the 
English case in (1902) 71 L J Ch 766 B where 
the opinion was expressed that ‘ lines or a 
cross on the stamp might amount to suffi- 
cient cancellation”, and following this 
decision he disapproved the dicta in the 
previous decisions of his own Court referred 
to above. The Rangoon High Court consi- 
dered the question at length in 3 Rang 39 0 
and there also the decisions in 14 Bom 102 1 
and 28 Bom 432 2 were dissented from, and 
it was held that all that is necessary is 
that it should be apparent on the face of 
the stamp that it has once been used. This 
is all that could reasonably be expected 
from the person executing it, and is all 
that is in fact required by S. 12. Reference 
may also be made to 3 A L J 326. 7 The 
learned Judges of the Courts below have 
referred to three Punjab cases, reported in 

1. S. A. Ralli v. Caramalli Fazal, (1890) 14 Bom 

102 . 

2. Virbhadrapa v. Bhimaji Balaji, (1904) 28 Bom 

432=6 Bom L R 436. 

3. Piran Ditta v. Mangal Singh, (1908) 108 P R 

1908=207 P W R 1903. 

4. In re Tata Iron & Steel Co; Ltd. (1928)15 AIR 

Bom 80=108 I 0 465=30 Bom L R 197. 

6. Mo Mullen v. Sir Alfred Hickman Steamship 

Co. Ltd., (1902 ) 71 L J Oh 766=10 Manson 

106=18 TLR 650. „ 

6. Kolai Sai v. Balai Hajam, (1925) 12 A I R 

Rang 209=88 I O 933=3 Rang 39. 

7. Kirpa Ram v. Barumal, (1906) 8ALJ 326 — 

1906 A W N 95. 
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148 P B 1919, 8 15 I C 202 9 and AIR 
1935 Lah 716. 10 The first two of these 
cases however do not in any way support 
their conclusion. In 148 P R 1919* it was 
observed that the question whether or not 
a stamp has been effectually cancelled is 
one purely of faot to be decided on an exa- 
mination of the stamp itself. In that parti- 
cular oase, the stamp had been cancelled 
by drawing diagonal lines right across the 
stamp, their ends extending to the paper, 
and it was held that this was an effectual 
cancellation. In 15 I C 202 9 lines had 
been drawn across the stamp and this was 
held to be sufficient. It was nowhere laid 
down in those cases, as appears to have 
been supposed, that it is essential that the 
writing on the stamp, to be effectual, must 
necessarily extend on to the paper. In the 
third case, AIR 1935 Lah 716 10 the 
promissory note in question bore four one 
anna stamps, and it was held that at the 
time of the execution of the note only 
three stamps had been affixed, and that 
the fourth stamp was affixed subsequently. 
On this finding, the instrument could not 
be said to have been properly stamped and 
was therefore held to be inadmissible. 


A further objection was raised that this 
fourth stamp, which had been found to 
have been subsequently affixed, was not 
effectually cancelled as all that had been 
done was that a long straight line had 
been drawn in faint ink, and that this line 
did not extend over the margin of the 
stamp. In the discussion on this last point, 
there are some observations which lend 
some support to the view of the Courts 
below. But they were really made in refer- 
ence to the particular document con- 
cerned, and cannot be said to lay down 
any rule of universal application. In any 
case, the whole discussion on this point 
was obiter, as the fourth stamp had been 
found to have been affixed subsequent to 
the execution of the promissory note and 
for that reason it was not admissible in 
evidence. In the' case before me, I have no 
doubt that the stamps had been effectually 
cancelled so that they could not be used 

again, and the pronote was admissible in 
evidence. 


8 ‘ (1920) 7 A I R Lfi 

191<T 64 1 ° 976=148 P R 1919=122 P L 

9 ' ^Taif B 7c^ katarama < 191 

10 - A aTe «7 h ° maa ' < 1935 > ! 


Before concluding, I think it necessary 
to remark that even if the decision of the 
Courts below on the question of the inad- 
missibility of the pronote is correct, the 
suit could not have been dismissed forth- 
with. As already pointed out, the cause of 
action mentioned in the plaint was the 
‘acknowledgment letter of 8th Decem- 
ber 1933”. This letter clearly contained 
‘a promise to pay” Rs. 141-3-6 and being 
itself an “agreement” it could be the basis 
of the suit, even though the original note 
were held to be inadmissible in evidence 
see Civil Revision No. 380 of 1936, 11 and 
the rulings cited therein. The learned 
Judges therefore should have gone into 
this aspect of the matter, before dismis- 
sing the suit, even if they were right in 
their view as to the cancellation of the 
stamp. I accept the petition for revision, 
set aside the judgments and decrees of the 
Courts below, and remand the case to the 
Court of first instance for disposal of the 
other points involved in the case in accor- 
dance with law. Costs shall abide the 
event. Both counsel have been directed to 
cause their clients to appear before the 
trial Court on 28th March 1938 when a 
date for further proceedings in the suit 
will be fixed. 

V.b.b./r.k, Case remanded. 


11. Tek Chand Daulat Ram v. Ata Mohammad, 
Reported in (1938) 25 A 1 R Lah 503=40 
P L R 193. 


A. I. R. 1938 Lahore 507 

Din Mohammad J. 

Diwan Chand and another — Petitioners,’ 

v. 

Bihari Lal — Respondent. 

Civil Review Appln. No. 57 of 1937, 
in Civil Revn. No. 179 of 1937, Decided 
on 11th November 1937, from order of 
Din Mohammad J., D/- 21st May 1937. 

Revision — Case decided* 

% 

An order by Court holding the suit of a plaintiff 
time-barred in respect of certain reliefs claimed bv 
him is a ‘case decided’ to that extent. [P 503 0 1] 

Dr. Nand Lal for Petitioners. 

Amar Nath Chopra for Despondent. 

Order. Counsel for the petitioner has 
urged that arguments on the question of 
limitation were heard on 17th, 18th and 
19th August, but even if this were so, it 
would not alter the position. It is further 
contended that revision was not competent 
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as the order sought to be revised was inter, 
locutory. Here too I do not agree. An 
order holding the suit of a plaintiff time- 
barred in respect of certain reliefs claimed 
by him is to my mind a case decided to 
that extent. I am not therefore convinced 
that there are any grounds for review. I 
dismiss this petition with costs. Parties 
have been directed to appear before the 
trial Court on 22nd November 1937. 

R.M./R.K. Petition dismissed. 
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Tek Chand J. 

Sardarni Kishan Kaur — Judgment- 
debtor — Appellant. 

v. 

Channu Mal and others , Decree-holders 
and another — Judgment-debtor — 
Respondents. 

Exn. First Appeal No. 116 of 1937, 
Decided on 17th November 1937, from 
order of Sub-Judge, First Class, Amritsar, 
D/- 14th December 1936. 

(a) Civil P. C. (1908), O. 21, R. 90, Proviso 
(Lahore amendment) — Objections as to con- 
tents of proclamation ought to be raised before 
sale — Sale cannot be set aside merely on ground 
of omission to give approximate value or rental 
of properties. 

The objections as to the contents of the procla- 
mation ought to be raised before the sale and can- 
not bo considered at the stage of appeal under the 
Proviso to R. 90, O. 21 added by the Lahore High 
Court under its rule-making power. Moreover, 
even according to the law as it stood before the 
amendment, a sale could not be set aside merely 
because of the omission to give the approximate 
value or rental of the properties '.AIR 1922 Lah 
35; A I R 1917 Lah 136 and AIR 1928 Lah 918, 
Rel. on. [P 508 C 2] 

(b) Civil P. C. (1908), O. 21, R. 90— In- 
adequacy of price. 

Inadequacy of price fetched is by itself no ground 
for setting aside sale. [P 508 C 2] 

Charan Singh — for Appellant. 

Nand Lai Bhalla — for Respondents. 

Judgment. — On 14th March 1933, a 
mortgage decree for Rs. 20,417 was passed 
in favour of the respondent against the 
appellant Sardarni Kishan Kaur. In exe- 
cution, the decree-holder took out proceed- 
ings for sale of three houses which had 
been mortgaged to him. The auction was 
held on 10th and 11th March 1936 and 
the highest bid, which was that of the 
decree-holder for Rs. 4700, was accepted. 
The judgment. debtor filed objections under 
O. 21, R. 90, Civil P. C. The objections 
have been overruled and the Subordinate 


Judge has passed an order confirming the 
sale. The judgment- debtor appeals. Before 
me the sale is attacked on the ground that 
there were the following irregularities in 
publishing and conducting it : (l) that the 
value, or the rent, of the houses which 
were to be sold was not given in the pro- 
clamation of sale, or the printed handbills 
circulated by the auctioneer ; (2) that the 
dimensions of the houses were not stated 
in the proclamation nor were the houses 
otherwise sufficiently described ; (3) that 
the drum was not beaten and the auction 
was a hole and corner affair; and (4) that 
the price fetched was inadequate. 

The first two objections as to the con- 
tents of the proclamation ought to have 
been raised before the sale and cannot be 
considered at this stage under the proviso 
to R. 90, added by the Lahore High Court 
under its rule.making power. Moreover, 
even according to the law as it stood before 
the amendment, a sale could not be set 
aside merely because of the omission to 
give the approximate value or rental of the 
properties: see 67 I C 885, 1 11 P L R 1917 2 
and 110 I C 339. 3 The dimensions of the 
houses were, no doubt, not given in the 
proclamation, but it contained the khana 
shumari numbers of the houses and also 
gave full details of the boundaries. In the 
handbills, issued by the auctioneer, all 
these particulars were duly entered. The 
evidence that the drum was not beaten or 
that the sale was not properly conducted 
and was a hole and corner affair is of the 
flimsiest kind, and has been rightly rejected 
by the Subordinate Judge, with whose con- 
clusions I entirely agree. The three houses 
were separately auctioned and there were 
eight bids for each of them, some of the 
bidders being persons who have now 
appeared as witnesses for the judgment- 
debtor. The price fetched no doubt appears 
to be inadequate, but that by itself is no 
ground for setting aside the sale. It has 
not been established that there were any 
illegalities or material irregularities in pub- 
lishing or conducting the sale, which have 
resulted in substantial loss to the appel- 
lant. The appeal fails and is dismissed 
with costs. 

d.s./r.k. Appeal dismissed. 

1. Muhammad Nizam Uddin v. Amin Uddin, 

(1922) 9 A I R Lah 85=67 I 0 885. 

2. Mani Ram v. Lachman Das, (1917) 4 A IR 

Lah 186=39 I C 59=11 PLR 1917. 

8. Mahna Singh v. Salig Ram, (1928) 15 A I R 

Lah 918=110 I 0 389. 
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Tek Chand J. 

Tirath Ham — Decree -holder — 
Appellant. 

v. 

Official Receiver, Ferozepore — Judg- 
ment-debtor — Respondent. 

Exn. Second Appeal No. 1577 of 1937, 
Decided on 17th February 1938, from 
order of Addl. Dist. Judge, Ferozepore, 
D /- 25th August 1937. 

Charge Creation of — Compromise deed 
besides continuing attachment specifically pro- 
hibiting transfer of mortgaged property by 
judgment-debtor - Further failure in payment 
of instalments fixed entitling decree- holder to 
realize entire decretal amount — Deed creates 
charge in favour of decree-holder. 

Mere attachment of property, whether before or 
after judgment, does not create a charge on the 
property in favour of the attaching creditors. But 
where by a compromise deed not only tho attach- 
ment of the property was continued but it was 
specifically stated that until the payment of the 
entire decretal amount the judgment-debtor shall 
not transfer the attached property by mortgage, 
sale or gift to any other person and that in default 
of payment of the instalments fixed tho decree- 
holders would be entitled to realize the entire 
decretal amount from this land, a charge upon 
tho land is clearly created in favour of the decree- 
holder : AIR 1914 All 1S7 and 32 Bom 3S6, 
Rel. on; AIR 1936 Lah 610, Disting. [P 510 C 1] 

Shamair Chand — for Appellant. 

R. P. Khosla for Respondent 

( Official Receiver). 

Judgmoiit.— The appellant, Tirath Ram, 

instituted a suit for recovery of a certain 
some of money against Partap Singh. The 
latter failed to appear and an ex parte 
decree was passed against him on 30th 
August 1935. The decree. holder took out 
proceedings in execution of the decree by 
attachment of certain agricultural land 
belonging to the judgment-debtor and by 
his arrest. The warrants of attachment 
and arrest were issued on 3rd October 
iydl. The next day (4th October 1934) 
the judgment-debtor applied to have the 

b^ Part f L decre « set aside alleging that he 
bad not been duly served in the suit. The 

ubordinate Judge issued notice of this 

pplication to the decree, holder and stayed 

On SWfWW °u th ® warran ts meanwhile. 
On 24th October 1934, both parties ap- 

nre= f 0IB th ? Subord inate Judge and 
presented an application stating that they 

I??”? and thafc ° r ders be passed 

2,u? g y ;, Tbe ““Promise was to the 
effect that the decretal debt would be paid 

ib two instalments, that till the payment 


of the entire decretal amount tho agricul- 
tural land of the judgment-debtor (34 
killas), particulars of which were specified 
therein, would remain under attachment 
and that so long as the entire decretal 
amount has not been paid the judgment- 
debtor shall not transfer by mortgage, sale 
or gift any portion of this property.” It 
was also stipulated that in the ovent of 
failure to pay any instalment at the time 
fixed, the decree-holder would be entitled 
to recover the entire decretal amount 
from the aforesaid property or from the 
person or other property of the judgment- 
debtor.” Both parties appeared before the 
Subordinate Judge and verified the terms 
of the compromise, and the learned Judge, 
accepting the compromise, dismissed the 
application for setting aside the ex parte 

decree and consigned the execution to the 
record room. 

The judgment-debtor made default in 
payment of the instalments, and the decree- 
holder restarted the execution proceedings 

i . i , efcal amount be rea- 

lized by sale of the land mentioned in the 
compromise. The executing Court granted 
the application and ordered the sale of the 
land through the Collector. In the mean- 
time, tho judgment-debtor was adjudicated 
insolvent and the Official Receiver sent a 
rokbar to the executing Court asking for 

stay of the sale. The decree-holder filed a 

replication objecting to the stay on the 
ground that he was a secured creditor. He 

fu W ATr r - S ? a i ed fctiafc 130 no objection to 
the Official Receiver being made a party to 

the execution proceedings as the represen- 
tative of the judgment-debtor. The Court 
accordingly made the Official Receiver a 
party to the execution proceedings, and 
issued another warrant for sale of the land 
through the Collector. The sale was actu- 
ally held on 9th September 1936, and the 
sale proceeds were forwarded by the 
Collector to the executing Court. The 
receiver again applied to the executing 
Court that the entire amount realized by 
the sale of the land be made over to him 
for pro rata distribution among the credi 
tors of the judgment-debtor. Tirath Ram" 
however claimed that he had a charge 
over the land, which had been created by 
the compromise long before the adjudioa- 
tion of the judgment-debtor as an insolvent 
and that he alone was entitled to the sale 
proceeds of the land. The executing Court 
upheld the contention of the Official 
Receiver and directed that the whole 
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amount be made over to him for distribu- 
tion among the creditors. This decision has 
been maintained on appeal by the Addi- 
tional District Judge. Both Courts, in 
support of their decision have relied upon 
a Division Bench Ruling of this Court 
reported in A I E 1936 Lah 610. 1 

The decree-holder, Tirath Ram, has 
come in second appeal and it has been 
contended on his behalf that the learned 
Judges of the Courts below have errone- 
ously held that there was no charge 
created over the land in his favour by the 
compromise of 24th October 1934 and that 
the ruling 1 relied upon is distinguishable. 

After hearing both counsel and examin- 
ing the record, I have no doubt that this 
contention is well-founded and must suc- 
ceed, It is settled law that mere attach- 
ment of property, whether before or after 
judgment, does not create a charge on the 
property in favour of the attaching credi- 
tors, but in this case there was something 
more. By the compromise, not only the 
attachment of the property was continued 
but it was specifically stated that until the 
payment of the entire decretal amount, the 
judgment-debtor shall not transfer the 
attached property by mortgage, sale or gift 
to any other person, and that in default of 
payment of the instalments fixed the 
decree- holders would be entitled to realize 
the entire decretal amount from this land. 
There can be no doubt, that a charge upon 
the land was clearly created in favour of 
the appellant. In this connexion, reference 
may be made to 36 All 201 2 * * which is ana- 
logous to the present case. There a deed 
stated that the executant had borrowed a 
sum of money from certain persons and 
then proceeded to refer to a certain share 
of the executant in a property and finally 
the deed contained a clause by which the 
executant undertook that until payment of 
the amount he would not transfer the 
property by sale, mortgage, gift or in any 
other way, but there was in no part of the 
document any expression conveying the 
idea of mortgage or hypothecation, nor 
was there any reference to any right of 
sale in the property. It was held by 

Richards C. J. that : 

It was the intention of the parties to make the 
property mentioned therein security for the loan 

1. Basanti Devi v. Official Receiver, Estate of 

Ghulam Rasul, (1936) 23 A I R Lah 610= 
164 I 0 940. 

2. Jawahir Mai v. Rani Indomati, (1914) 1 A I R 

All 187=22 I 0 973=86 All 201=12 A L J 

290. 


and interest and that the document oreated a 
charge within the meaning of 8. 100, T. P. Act. 

To the same effect is 32 Bom 386. 8 In 
the case relied upon by the lower Courts, 
AIR 1936 Lah 610, 1 the facts were 
entirely different. There the decree-holder 
had attached before judgment certain pro- 
perty belonging to the judgment-debtor. 
Subsequently, the parties had entered into 
a compromise whereby the judgment.deb- 
tor promised to pay a certain sum to the 
decree- holders by a certain date. A clause 
was inserted in the deed to the effect that 
attachment was to continue till the pay- 
ment of the amount due in full. The com- 
promise did not contain any stipulation, 
that the executant would not transfer the 
property mentioned till the repayment of 
the amount in full. The learned Judges 
held, if I may say so with all respect, 
rightly that in the absence of any such sti- 
pulation no charge was created on the pro- 
perty in dispute in favour of the creditors. 
In a matter like this, each case has to be 
decided on its own facts ; and what has to 
be seen is whether the words of the parti- 
cular document in question make a pro- 
perty security for the payment of money 
to another. If the words expressly or by 
necessary implication make the property 
mentioned security for the payment of the 
money due by the executant to another 
person, there can be no doubt that a charge 
on the property is created in favour of the 
latter. I hold that in this case a charge 
had been created in favour of Tirath Ram. 

I accept the appeal, set aside the judgments 
of the Courts below and direct that the 
amount realized by the sale of the land in 
dispute be adjusted in the first instance 
towards the amount due to the appellant 
on his decree. The appellant will get his 
costs in all Courts from the Official 
Receiver. 

V.B.B./'r.K. Appeal allowed. 

8. Janardana v. Anant, (1908) 32 Bom 386=10 
Bom L R 576. 
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Dalip Singh and Bhide JJ. 
Mahabir Singh — Defendant — 

Appellant. 


v. 

Badh Singh , Plaintiff and others , 

Defendants — Repondents. 
First Appeal No. 456 of 1936, Decided 
on 8th December 1937, from decree of 
Senior Sub- Judge, Sargodha, D/- 26th 
August 1936. 


1938 

Pre-emption — Sale of land by B to S — Suit 
by D for pre-emption — Only three days before 
suit, land sold by 8 to M , the son of D on notice 
of pre-emption — M being a student and admit- 
tedly having no means of his own — Sale by S 
to M held benami. 

One B sold land to S. Thereupon D filed a suit 
for pre-emption. It appeared that only three days 
before the institution of the suit for pre-emption, 
the original vendor’s son M had given notice of 
pre-emption to S and S had sold the land to M. 
M was admittedly a student learning in a college 
and had no means of his own whereby he could 
have purchased the land from S : 

Held that in these circumstances the salo by 
S to M was benami. [p 511 c 1 , 2 ] 

J. N. Aggarwal and J. L. Kapur — 

for Appellant. 

Shamair Chand — for Despondent 

( Plaintiff.) 

Bhide J. — This appeal arises out of a 
suit for pre-emption with respect to land 
sold by Sardar Bakhshish Singh, defen- 
dant I to Sardar Khan, defendant 2, on 
10th March 1934. Sardar Khan pleaded 
that he had already sold the land to Sardar 
Mahabir Singh, son of Sardar Bakhshish 
Singh, in recognition of his right of pre- 
emption as he had given him a notice that 
he wanted to pre-empt the land. Sardar 
Mahabir Singh was accordingly impleaded 
as a defendant. The plaintiff contended 
that the alleged sale in favour of Sardar 
Mahabir Singh was benami and that -in 
an y case h e had no right of pre-emption as 
he and his father were members of a joint 
Hindu family. The trial Court has upheld 
thes<TPl'eas and decreed the suit. From this 
decision Sardar Mahabir Singh has pre- 
ferred the present appeal. The learned 
counsel for the appellant contended that 
the trial Court has found that the sale in 
favour of the appellant had taken place 
and m the circumstances there is no justi- 
fication for holding the sale to be ‘benami’ 
.merely on the ground that the purchase 
/money had been suppliedby Sardar Bakh- 
VshishSingh, the original vendor. Bakhshish 
Smgnand Sardar Tqbal Singh, Advocate, 
who gave notice to the vendee on behalf 
of Sardar Mahabir Singh, have gone into 
the witness-box and have stated that the 
notice to the vendee was given at the 
instance of Mahabir Singh as he wanted 

frnm r fif mp ^ the p 5°P 0rfc y. but ** appears 
from the evidence that Mahabir Singh was 

abinf a 9 8 9l Ud ! D L hl f- &gQ W&S Sfcated to 
about 22) at the time of the transaction 

readmg m a college at Poona and no 

explanation has been given why he should 

have thought of pre-empting the property 
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when he had admittedly no means of his 
own. Mahabir Singh has not appeared in 
the witness-box. The notice of pre-emption 
was given to the vendee only three days 
before the institution of the present suit. 

Taking into consideration all these cir- 
cumstances, the finding of the learned Judge 
of the trial Court that the transaction of 
sale in favour of Mahabir Singh was a 
benami one appears to be amply justified. 
In the circumstances, it is unnecessary to 
go into the further question whether 
Mahabir Singh and his father Bakhshish 
Singh formed a joint Hindu family or not. 
I would therefore uphold the decision of 
the learned Judge of the trial Court and 
dismiss this appeal with costs. 

Dalip Singh J. — I agree. 

D.s./r.K. Appeal dismissed. 
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Jai Lal J. 

Firm Duli Chand Maidhan — 

Plaintiff — Petitioner, 
v. 

Panthi and another — Defendants — 

Respondents. 

Civil Revn. No. 938 of 1937, Decided on 
1st February 1938, from decree of Senior 
Sub- Judge, Rohtak, D/. 7th October 1937. 

(a) Stamp Act (1899), S. 35 (a) — Balance 
struck in account book of creditor followed 
by statement signed by debtor that certain 
amount is still due — Document is agreement 
and not acknowledgment —Document although 
not duly stamped is admissible in evidence 
alter payment of penalty. 

Where a balance is struck in the account book 
of a creditor and is followed by a statement “baqi 
rehe lene lekha ker ke char so tees rupiya” which 
is signed by the debtor, the document is an agree- 
ment and not a mere acknowledgment, as it con- 
tains a promise to pay. Such a document although 
not duly stamped is admissible in evidence, after 
payment of the stamp Auty penalty by the party 
relying on it : A I R 1931 Lah 631 and A T R 

1935 Bah 537 ( S B f Rel - on ; AIR 1933 Lah 
271, Dissent. [p 512 c ^ ^ 

(b) Stamp Act (1899), S. 36 - Suit for 
money instituted on basis of document executed 

Execution of document ad- 
, by . ° ne ? f ‘be executants — Court is not 

nkhnuah i document «■ against him, 

although it is not duly stamped. 

Where a suit for recovery of money is brought 
on the basis of a document executed by two per- 
sons and one of the executants admits the execu- 
tion of the document during the trial of the suit, it 
is not open to the Court to reject the document as 
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sgainst him, even if the document is not duly 
atamped. [P 512 C 1, 2] 

Prakash Chandra for Shamair Chand 
and Shamair Chand — for Petitioner. 

L. M. Dafcta — for Respondents. 

Order. — This is a petition for revision 
of an order passed by the Senior Subordi. 
nate Judge of Rohtak dismissing the plain- 
tiffs’ appeal. The appeal was against a 
decree of the trial Judge dismissing the 
suit on the ground that the document on 
which the suit was based was inadmissible 
in evidence as the stamp thereon had not 
been properly cancelled. The document 
was held to be an acknowledgment of liabi- 
lity. The Senior Subordinate Judge agreed 
with the trial Judge and dismissed the 
plaintiff’s appeal. It appears that the suit 
is based on a balance struck in the account- 
book of the petitioner. The phraseology of 
the account is “ baqi rehe lene lekha her ke 
char so tees rupiya" . This is signed by the 
defendants. It is contended for the peti- 
tioners that the document in suit is an 
agreement and not a mere acknowledgment 
because it contains a promise to pay. This 
contention of the learned counsel is sup- 
ported by A I R 1931 Lah 63 1 1 which 
incidentally was approved in A I R 1935 
Lah 567. 2 

In view of this finding, it is not necessary 
to deal with the other two grounds taken 
by the petitioners that even if it wel'e held 
that the document is an acknowledgment 
it was not open to the trial Court to enter- 
tain the objection after it had once been 
admitted in evidence, and further that, in 
any case, one of the defendants having 
admitted the execution of the document, it 
was not open to the trial Judge to hold the 
document inadmissible even as against 
him. Reliance with regard to the first 
objection was placed on S. 36, Stamp Act. 
What happened in this case was that the 
document was mentioned in the plaint and 
an issue was framed whether the document 
was executed by the defendant. Evidence 
was led by the plaintiffs and at the con- 
clusion of oral evidence the document was 
sent to Phillaur for comparison of the 
thumb-impressions. That evidence was also 
in favour of the plaintiffs. It was after the 
evidence of the expert from Phillaur had 
been recorded that an objection was taken 
by the defendants that the document was 

1. Pablad v. Sbiblal, (1931) 18 A I R Lah 631= 
132 I 0 881. 

2. Nanak Chand v. Fattu, (1935) 22 A I R Lah 

567=158 I 0 234=17 Lah 1 (S B). 
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not duly stamped. I am inclined to agree 
with the contention of the learned counsel 
for the petitioners in spite of the judgment 
which has been relied on by the lower 
Courts, which is A I R 1933 Lah 271. 8 
With great respect I am inclined to differ 
from the view taken in that case and 
would have referred the matter to a Divi- 
sion Bench were it not that the petitioners’ 
counsel is prepared to pay penalty on the 
document and therefore the question does 
not then arise. 1 

On the second ground also the learned' 
Senior Subordinate Judge has gone wrong. j 
The document having been admitted by 
one of the defendants could not be rojocted 
as against him. I accept this petition, set 
aside the decrees of the Courts below and 
remand the case to the trial Court with 
direction to admit the document in evi- 
dence on payment of the requisite stamp 
duty of Re. 1 and Rs. 10 penalty by the 
petitioners and then to proceed with the 
decision of the case on the merits. Court- 
fee on the memorandum of appeal in the 
Court of the Senior Subordinate Judge 
and in this Court shall be refunded to the 
petitioners. The other costs shall abide the 
result. Parties have been directed to appear 
before the trial Judge on 1st March 1938. 

R.M./r.K. Petition allowed. 


3. Jagan Nath v. Mt. Chauli, (1933) 20 A I R 
Lah 271=142 I C 535=34 P L R 417. 
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Abdul Rashid J. 

Prabu Mai — Defendant — Appellant. 

v. 

Chandan, Plaintiff and another 

Defendant — Respondents. 

Second Appeal No. 1415 of 1937, De- 
cided on 31st January 1938, from prelimi- 
nary decree of Senior Sub. Judge, Rohtak, 
D /- 8th July 1937. 

Punjab Redemption of Mortgages Act (2 of 
1913), Ss. 10, 12— Application for redemption 
dismissed by Collector on the ground that it was 
improper dispute between parties in summary 
proceedings — Suit for redemption subsequently 
hied by applicant is not one to set aside order 
of Government officer within the meaning of 
Art. 14. Limitation Act — Art. 14 does not 
apply — Suit although instituted more than one 
year from date of Collector’s order is not barred. 

Where a Collector dismisses an application for 
redemption under the Redemption of Mortgages 
Act on the ground that it was improper to order 
redemption of the mortgage in summary proceed- 
ings as the dispute between the parties was of a 
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^complicated nature and directs the applicant to 
seek redemption in a Civil Court, he does not 
•decide anything against the applicant ; and a suit 
•for redemption subsequently hied by the applicant 
in a Civil Court is not one, to set aside any act 
or order of an Officer of the Government made in 
his official capacity within the meaning of Art 14, 
Lim. Act. Art. 14 is inapplicable to such a suit 
and the suit, although filed more than one year 
from the date of the Collector’s order, is not barred 
by limitation : A I R 1929 Lah 513, Foil.; A I R 
.1925 Lah 385 and AIR 1934 Lah 384, Disting. 

[P 513 C 2 ; P 614 C 1] 

Achhru Earn — for Appellant. 

Shamair Chand — for Respondents. 

Judgment.— On 30th May 1901, Shadi 
•mortgaged 3 bighas of land for Es. 125 
in favour of Prabhu Mal defendant 1. 
■Chandan plaintiff, the grandson of Shadi, 
presented an application for redemption 
under the Eedemption of Mortgages Act 
1913, in the Court of Diwan Prithwi 
Chand, Assistant Collector, Eohtak, on 
23rd September 1927, and deposited a sum 
of Es. 125 for payment to the mortgagee. 
The Assistant Collector came to the con- 
clusion that it was improper to order 
redemption of the mortgage in summary 
proceedings as the dispute between the 
parties was of a complicated nature. He 
held that the parties should have recourse 
to the Civil Court. After giving this find- 
ing he dismissed the application of the 
.plaintiff. The suit out of which the pre- 
sent appeal has arisen was instituted by 
■Chandan on 6th December 1935 for posses- 
sion of the land by redemption on pay- 
ment of Es. 125. It was pleaded by the 
defendants inter alia that as the plaintiff 
had not instituted his suit within one year 
of the order of the Assistant Collector, his 
suit was barred by time under Art. 14 
Lim. Act. The trial Court came to the 
•conclusion that Art. 14 was inapplicable. 
A preliminary decree for redemption on 
ipayment of Eupees 125 was consequently 
^granted to the plaintiff. The appeal pre- 
ferred by Prabhu Mal, defendant, having 
been dismissed by the learned Senior Sub- 
ordinate Judge, he has come up in second 
•appeal to this Court. 

It was contended by Mr. Achhru Earn 
on behalf of the appellant that the dismis- 
sal of the. application of the plaintiff by 
the Assistant Collector amounted to an 
order under S. 10, Eedemption of Mort- 
, gages Act. It was incumbent on the plain- 
tiff therefore to institute a suit under S. 12 
•of the Act to establish his right in respect 
of the mortgage within a period of one 

* 1938 £, 6 e “es t0 institute 3U0h a 8ui $' 


the order of the Assistant Collector was to 
be regarded as conclusive. It was further 
urged that a suit under S. 12, Eedemption 
of Mortgages Act falls within the purview 
of Art. 14, Lim. Act and the limitation for 
such a suit is one year from the date of 
the order dismissing the application under 
the Eedemption of Mortgages Act. Eeliance 
was placed by the learned counsel on 6 
Lah 20G 1 and 15 Lah 389." In my opinion 
both of these rulings are distinguishable 
from the present case. In 6 Lah 206 1 
the Collector had decided that there was 
no subsisting mortgage and redemption 
was therefore barred. The Collector has 
therefore decided the application under 
the Eedemption of Mortgages Act on the 
merits. In 15 Lah 3b9 J redemption was 
allowed by the Assistant Collector and the 
application was accepted on the merits. In 
the present case there has been no trial of 
the question on the merits in the Court of 
the Assistant Collector. A case which is 
practically on all fours with the present 
case was decided by a Division Benoh of 
this Court, and is reported in A I E 1929 
Lah 513. 3 In that case it was held that 
the rejection of an application by a Col- 
lector under S. 9, without considering the 
merits of the dispute and after recording 
the objections raised by the defendants on| 
the ground that the dispute cannot be* 
settled summarily practically amounts to! 
denial of jurisdiction by the Collector and! 
in order to enable the plaintiff to succeed 
in his suit for redemption it is by no 
means necessary to set aside any order 
passed by the Collector. The suit of the 1 
plaintiff does not therefore fall within 1 
Art. 14, Lim. Act. 6 Lah 206 1 was con-1 
sidered and distinguished in this ruling. 


In the present case the Assistant Collec- 
tor definitely stated that it was improper 
for him to order redemption in summary 
proceedings, as the question was of great 
complexity. He directed the applicant to 
seek redemption in a Civil Court. In order 
to strike off the application he had to 
state that the application was dismissed.! 
The substantive part of the order of the 
Assistant Collector in my opinion is not 1 
against the plaintiff. He is not therefore! 


385—88 I C 945=6 Lah 206=26 PLR 383 
2. Gangu v. Mahan Rajchand, (1934) 21 A I I 

PL RS37(P B) 1 ° 661 = 15 L “ h 389 = 31 


L - 


3. Asa Ram v, Darbamal, (1929) 16 A I R Lah 
613=12* I 0 379=30 P £ R 440. . , 
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suing to set aside any act or order of an 
officer of the Government made in his 
official capacity. In these circumstances, 
Art. 14, Lim. Act is inapplicable. For the 
reasons given above I dismiss this appeal 
with costs. 

r.m./r.k. Appeal dismissed. 

* A. I. R. 1938 Lahore 514 

FULL BENCH 

Young C. J., Tek Chand and 

Monroe JJ. 

Mohammad Yar — Convict 
Petitioner. 

* 

v. 


Courts below as correct, but referred the- 
case to a Division Bench, as there was' 
some conflict of judicial opinion on the 
questions of law involved. In view of the 
importance of the question, the Divi- 
sion Bench referred this case, along with, 
another ca9e (Cr. R. 1472 of 1937), for deci- 
sion by the Full Bench. The facts found are- 
that one Uahi Bakhsh was the owner of 
two contiguous houses. These houses had' 
separate entrances and separate courtyards.. 
There was however an intervening door,, 
through which access could be had from 
the courtyard of one house into that of the 
other. This door usually remained shut 
and chained. One of the houses was occu- 
pied by the owner Ilahi Bakhsh himself, 
and his married sister Mt. Kariman also 


Emperor. 

Criminal Revn. No. 781 of 1937, Decided 
on 19th April 1938, from order of Sess. 
Judge, Multan, D/. 8th May 1937. 

^ Penal Code (1860), S. 441 — Person one 
night passing stealthily through court-yard 
of one house to commit adultery in another 
adjoining house — He is guilty of trespass in res- 
pect of former house not under second alter- 
native of S. 441 but under first alternative. 

Where a person one night passes stealthily 
through the court-yard of one house with the 
intention of committing adultery in another 
adjoining house, such person is not guilty of tres- 
pass in respect of the former house under second 
alternative of S. 441. It cannot be said that such 
person had intention to annoy or insult the occu- 
pant of the former house and even if he could be 
supposed to have known that, if discovered his 
presence there might cause annoyance to any per- 
son living there, this would not make him guilty 
of committing trespass in that house. [P 515 0 1] 

Such person is, however, guilty of trespass in 
respect of the former house under first alternative 
of S. 441, because S. 441 means that if a person 
enters upon the property with intent to commit 
an offence on that property or on any other pro- 
perty or with respect to a person who is or is not 
in possession of the property entered upon he is 
guilty under it. [P 615 C 1, 2] 

J. G. Sethi — for Petitioner . 

Mohammad Monir, As9t. Advocate- 
General — for the Crown. 

Tek Chand J. — The petitioner Moham- 
mad Yar was convicted under S. 456, I. 
P. C., and sentenced to suffer imprisonment 
till the rising of the Court and pay a fine 
of Rs. 100. His appeal having been rejected 
by the. Sessions Judge, he applied for revi- 
sion to this Court. His petition was heard 
in the first instance by Jai Lai J. sitting 
in single Bench. The learned Judge accept- 
ed the findings of fact arrived at by the 


lived with him in it. At the time of the 
occurrence, the adjoining house was let to- 
one Manzur Ahmad Shah, a police consta- 
ble, who was living in it with his wife. 
Formerly, this latter house was let to the- 
petitioner, Mohammad Yar, who is an 
Ahlmad in one of the local Courts. But as 
he was suspected of having intimacy with- 
Mt. Kariman, sister of the landlord Ilahi- 
Bakhsh who, as already stated, lived in the 
adjoining house, the petitioner was made 
to vacate the house and it was let to Man- 
zur Ahmad. After vacating the house how- 
ever the petitioner continued his improper- 
relations with Mt. Kariman and clandes- 
tinely visited her in the house occupied by 
her brother Ilahi Bakhsh. 

On the evening of 30th January 1937, 
at about 9.30 P. M. the petitioner unchain- 
ed the outer door of the courtyard of 
Manzur Ahmad’s house and was passing, 
through this courtyard in order to go to 
the adjoining house occupied by Ilahi- 
Bakhsh and Mt. Kariman, with the object 
of having sexual intercourse with the- 
latter when he was seen by Manzur 
Ahmad’s wife. She raised an alarm, and 
the petitioner was arrested while he was 
still in the courtyard of Manzur Ahmad’s- 
house. These facts are no longer in dispute 
and the sole question is whether they fall 
within S. 456, I. P. C. The offence made- 
punishable under that section is lurking, 
house-trespass by night ; this is an aggra- 
vated form of criminal trespass as defined 
in S. 441, I. P. C. The contention for the 
Crown is that the act of the petitioner is 
covered by both the alternatives, described - 
in Para. 1 of S. 441, which reads as follows: 

Whoever enters into or upon property in the • 
•possession of another with intent to commit «*• 
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offence, or to intimidate, insult or annoy any per- 
son in possession of such property . is said 

to commit criminal trespass. 


It was contended that in entering into 
the courtyard of Manzur Ahmad, the peti- 
tioner had (i) the ’primary’ intent to 
commit adultery with a married woman, 
Mt. Kariman, which is an offence under 
the Penal Code, and (ii) he had also the 
secondary’ intent to annoy Manzur Ahmad 
Shah and his wife who admittedly were in 
possession of the house entered upon. It is 
therefore argued that the petitioner is 
guilty under the first as well as the second 
alternative. I have no doubt that the 
second alternative cannot possibly apply 
to this case. In the circumstances above- 
mentioned, it cannot be held that the peti- 
tioner had any intention to insult or to 
annoy Manzur Ahmad, his wife or any 
other person living in that house. His sole 
object in stealthily passing through the 
courtyard of Manzur Ahmad’s house was 
to find access, through a back-door to the 
adjoining house occupied by Mt. Kariman. 
He did not expect to find any person in 
that courtyard and hoped that be would 
get entry into Mt. Kariman’s house 
unnoticed. Even if he could be supposed 
to have known that, if discovered, his pre- 
sence in Manzur Ahmad’s courtyard might 
cause annoyance to any person living there, 
this would not make him guilty of commit- 
ting criminal trespass in that house. This 
question has been discussed at length in 
the connected case (Cr. R. 1472 of 1937) 
decided today, and for the reasons given 
there I have no hesitation in holding that 

on the facts of this case the second alter- 
native does not apply. 


The petitioner’s act however clearly fal 
within the first part of S. 441. It has bee 
found that he entered Manzur Ahmad 
house with the intention of having sexm 
intercourse with Mt. Kariman who live 
m the adjoining house. The petitioner hitr 
self stated that Mt. Kariman was a marrie 
woman. Under the law of India, adulter 

S * 497 - I- P. C. prc 
vides that whoever has sexual intercours 

with a person, who is, an d whom he know 

ann h fh«r eaSOn fc ° ^eve, to be the wife c 
another man, without the consent or con 

™ r ° { ? hafc , man ’ 8U <* intercourse no 

of th« t0 th f 9 °f® nce of ra P Q « is guilt 

abl« "iff * DCe -° f adulfcer y. and is punish 
able with imprisonment which may exten, 

. y f ars ; Th0 petitioner therefor 
entered into the house with the intent o 


committing an offence. It is however argu- 
ed by the learned counsel for the petitioner 
that in order to bring a case within this 
section, it it essential that the intent must 
have been to commit an offence in the 
particular premises entered upon and not 
in a neighbouring house. In other words 
the learned counsel wants the word ‘there’ 
to be read after the phrase “commit an 
offence” in the second line of the section. 
I have no doubt that this contention is 
without force. The phraseology used by 
the Legislature is clear and explicit, and it 
is not permissible to us to add any words 
to it, so as to give it an extended or res- 
tricted meaning. The section, as worded, 
means that if a person enters upon pro- 
perty with intent to commit an offence on 
that property, or on any other property, 
or with respect to a person who is, or is 
not, in possession of the property entered 
upon, he is guilty under it. 

I hold therefore that in this case the 
petitioner has been rightly convicted under 
S. 456, I. P. C., he having been found to 
have entered into the courtyard of the 
house in possession of Manzur Ahmad with 
intent to commit adultery with a married 
woman in the adjoining house. I consider 
however that the offence is only a techni- 
cal one and, in the circumstances, the ends 
of justice would be met by maintaining 
the sentence of imprisonment till the rising 
of the Court and reducing the fine from 
Rs. 100 to Rs. 5. With this modification 
in the sentence, I would dismiss the peti- 
tion for revision. % 

Young C. J. — I agree. 

Monroe J. — I agree. 

D.S./R.K. Petition dismissed . 
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Addison and Din Mohammad JJ. 

Pir Taj .ud- Din and another — 

J udgment- debtors — Appellants. 

v. 

Khambatta and others — 

Decree. holders Respondents. 

Hirst Appeal No. 434 of 1936, Decided 
on 23rd November 1937, from order of 
Sub. Judge, First Class, Lahore, D /- 17th 
November 1936. 


c-xeculion Arrest by judgment-debtor — 
Punjab Act 7 of 1934 and Civil P. C. Amend- 

j 1 °* 1936 have retrospective effect 

—When judgment-debtor can obtain immunity 
from arrest stated— Onus of proof. 
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Section 34 of Act 7 of 1934 (Punjab Relief of 
Indebtedness Act) and 0. 21, R. 40, Civil P. 0. 
read with S. 51, Civil P. C. as amended by Indian 
Act 21 of 1930, have a retrospective effect and 
give immunity to judgment-debtors from arrest 
unless provisions of those Acts are fulfilled. The 
onus under tho new provisions of law lies on the 
decree holder to establish on the record that the 
judgment-debtor has the means to pay and if no 
such evidence is brought on the record and it is 
not apparent on the record otherwise that he has 
such means, no presumption adverse to the judg- 
ment-debtor can be drawn. [P 518 C 1; P 519 C 1] 

(b) Minor — Decree against unrepresented 
minor — Decree is nullity — Executing Court can 
refuse to execute it. 

A decree obtained against an unrepresented 
minor is *a nullity and if it is brought to the 
notice of an executing Court that the decree 
sought to be executed was obtained against a 
judgment-debtor when he was a minor and was 
not represented by guardian ad litem, it is neces- 
sary for it before it executes the decree to deter- 
mine whether there is a decree which can be 
executed. The rule is that an executing Court can 
go behind a void decree '.AIR 1925 Gal 907 
(F B) ; A I R 1929 Lah 449 and AIR 1933 
P G 61, Rel. on ; AIR 1924 Lah 448 Doubted. 

(P 519 C 2] 

(c) Minor — Representation— Minor impleaded 
as defendant with other relation — Minor held 
not validly represented. 

Where a minor was impleaded as a defendant 
along with his father as well as some other rela- 
tions whose interest was joint with the minor, it 
cannot be said that ho was properly represented 
before the Court and that his interests were suffi- 
ciently safeguarded by the other members of his 
family '.AIR 1930 Pat 521 and AIR 1924 P C 
50, Disting. [P 520 0 1] 

I* (d) Execution — Applications under O. 21, 
Civil P. C. — Provisions of Order 21 should be 
strictly complied — If not, application is not 
proper. 

An application, to take effect under Order 2t 
should be presented in accordance with the provi- 
sions as laid down therein, and unless the Court 
rejects the application or calls upon the decree- 
holler to amend it under sub-r. (1) of R. 17, there 
is no proper application before the Court. 

1 F [P 520 C2] 

Barkat Ali — for Appellants. 

E. H. Banerji and G. L. Gulati — 

for Respondents. 

Order of Reference 

Abdul Rashid J. — On 21st January 
1922, Mr. Khambatta and Mr. Taj Moham- 
mad Nasar obtained a decree for Rs. 53,500 
against Mr. Pir Taj-ud-Din, Barrister-at- 
law, Mrs. Pir Taj-ud-Din, Razia Sultan 
daughter, and Lieutenant J alal-ud-Din, 
Rashid-ud-Din and Rafi-ud-Din, sons of Pir 
Taj-ud-Din. On 14th November, there was 
a partition of this joint decree between the 
decree -holders. As a result of this partition, 
Mr. Khambatta became a decree-holder to 
the extent of Rs. 27,000 and Mr. Taj 
Mohammad Nasir to the extent of Rupees 


26,500. After 14th November 1922, the 
two decree- holders presented separate 
applications for execution of their respec- 
tive decrees against the judgment-debtors. 
By his order dated 17th November 1936, 
the executing Court ordered the detention 
of Pir Taj-ud-Din, Barrister- at-law, in civil 
prison for a period of six months. It also 
ordered the attachment of the salary of 
Lieutenant Jalal-ud.Din and the moveable 
property of the other male judgment-deb- 
tors. Against this decision Pir Taj-ud-Din 
and Lieutenant Jalal-ud-Din have preferred 
an appeal to this Court. At the hearing a 
preliminary objection was taken by Mr. 
Ghulati to the effect that this appeal was 
incompetent. It was urged by the learned 
counsel that as the executing Court dis- 
posed of the respective applications of 
Mr. Khambatta and Mr. Taj Mohammad 
Nasir by its order dated 17th November 
1936, two separate appeals ought to have 
been preferred by the judgment-debtors to 
this Court. 

There are several complicated law points 
involved in this appeal, and whichever side 
is the loser is likely to go up in appeal 
under the Letters Patent as the case is one 
of large valuation. The Letters Patent 
appeal would be competent in this case 
without a certihcate. Some of the law 
points which are likely to be raised at the 
hearing are as follows : (l) Whether the 
provisions of the Punjab Relief of Indebted- 
ness Act, 1934, are applicable to the present 
case. (2) Whether the execution application 
presented against Lieutenant Jalal-ud-Din 
is barred by limitation. (3) Whether Lieu- 
tenant Jalal-ud-Din is personally liable in 
view of the fact that he was a minor at 
the time of the passing of the decree; and 
(4) whether there has been proper pre- 
sentation of an application on behalf of 
Lieutenant Jalal-ud-Din in view of the 
fact that no power of attorney was obtained 
from him before the filing of such an appli- 
cation. In view of the importance of the 
questions involved, and in view of .the fact 
that the filing of a Letters Patent appeal 
in this case would considerably delay the 
execution of the decrees, I refer this case 
to a Division Bench subject to the order 
of the Hon’ble the Chief Justice. 

> Judgment of the Division Bench 

Din Mohammad J. — This appeal has 
arisen out of certain execution proceedings 
taken against the appellants at the instance 
of the decree- holders, Messrs. Khambatta 
and Nasar. The executing Court issued orders 
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for the arrest of Pir Taj.ud.Din, Barrister, 
at-law, and for the attachment of the pay 
of Lieutenant Jalal.ud-Din and it is against 
this order that the present appeal has been 
lodged. The material facts are these : On 
26th September 1920, Pir Taj.ud.Din 
entered into an agreement with Col. Powell 
for the purchase of 13 houses and a vacant 
site fur Rs. 2,08,000. In order to raise 
money for this transaction, Pir Taj.ud.Din 
arranged to sell nine out of the 13 houses 
mentioned above to various purchasers and 
further raised a loan of Rs. 20,000 from 
Mr. Nasar and a similar amount from 
Mr. Khambatta. Out of the rest of the pro- 
perty one item he transferred to his wife, 
one to his daughter and a son Rafi-ud-Din, 
one in favour of his two sons Rashid. ud. 
Din and Jalal.ud-Din, and the remaining 
item of property he kept for himself. On 
14th March 1921, Col. Powell executed a 
regular sale deed in favour of all the ven- 
dees mentioned above. As a result of this 
bargain, in addition to an item of property 
referred to above, Rs. 20,000 also fell to 
the share of Pir Taj.ud.Din which were 
deposited in the Punjab National Bank. 
Immediately after, two cases were launched 
by Messrs. Khambatta and Nasar against 
Pir Taj.ud.Din. One was a complaint for 
criminal breach of trust and the other a 
civil suit alleging partnership in the bar. 
gain in question. The criminal breach of 
trust case ultimately came to the High 
Court in its initial stages and, on 21st Janu. 
ary 1922, a compromise was effected be. 
tween the parties settling all their disputes. 

By that compromise, Pir Taj.ud.Din 
had to pay a lump sum of Rs. 53,500 to 
Messrs. Khambatta and Nasar. Out of this 
sum, Rs. 10,000 were to be paid on 1st 
February 1922 and the balance on 1st 
March 1923. The whole of this sum was 
charged on the four items of property 
which had been transferred in favour of Pir 

ui ' ud_ - Din and his relations. The decree- 
holders were entitled to take possession of 
these properties as mortgagees and they 
could bring the properties to sale if their 
dues were not paid on 1st March 1923. It 
was further provided that if the sale pro- 
ceeds of these properties fell short of the 
entire mortgage money, a personal decree 
could be obtained by the decree. holders 
against the male defendants, thus excluding 
the wife and the daughter of Pir Taj-ud- 
i°f. l4th J November 1922, Messrs. 

n a rfiH batt ^t Dd - r i a8ar effected a private 
partition of the rights that acorued to them 


under the decree, by which Mr. Nasar was 
to get Rs. 27,500 and Mr. Khambatta 
Rs. 26,000. Default having been made by 
Pir Taj-ud-Din, the properties under mort- 
gage wore put to sale and Rs. 38,000 wore 
realized. After paying the necessary com- 
mission and the miscellaneous expenses in- 
curred in connexion with the sale, Rupees 

35.000 odd were credited towards the 
decretal amount and the balance of Rupees 

19.000 remained undischarged, of which 
Rupees 9000 were duo to Mr. Nasar and 
Rs. 10,000 to Mr. Khambatta. 

On 7th February 1925 Mr. Nasar ob- 
tained a transfer certificate from the Court 
which had passed the decree and started 
execution proceedings against Pir Taj-ud- 
Din at Lahore for the amount due to him. 
In the course of these proceedings, he 
realized Rs. 4500 on different occasions. In 
1932 Mr. Khambatta also obtained a 
transfer certificate and presented an appli- 
cation for execution at Lahore on 22nd 
April 1932. He however, did not produce 
the certificate before the transferee Court 
and the proceedings were consequently 
consigned to the record room on 1st July 
1932. On 19th January 1933 he put in a 
fresh application for the same purpose. On 
18th January 1934 the present application 
for execution was put in by Mr. Kham- 
batta, in column 9 of which the only judg- 
ment-debtor mentioned was Pir Taj-ud-Din 
and in column 10 of which a prayer was 
made for warrants of attachment and arrest 
against him alone. On 27th February 1934 
a warrant of arrest was issued and on 27th 
March 1934, Pir Taj-ud-Din was arrested 
hut released on furnishing security. On 
27th April 1934, Pir Taj-ud-Din objected 
that he could not be arrested on account of 
poverty and that the application was time 
barred. On 4th May 1934 certain issues 
were framed. On 15th June 1934 the 
parties agreed to refer the matter to arbi- 
tration. On 20th October 1934, Mr. Nasar 
presented a fresh application for the arrest 
of Pir Taj-ud-Din, for the attachment of 
Mrs. Taj. ud. Din’s property and for the 
attachment of ^Lieutenant Jalal-ud.Din’s 
pay. On 24th] October 1934 necessary 
orders were issued in pursuance of which 
Pir Taj.ud.Din was arrested once more, 

produced before the Court and released on 
security. 

Against this order he made an appeal to 
this Court which came on before a Motion 
Bench on 4th April 1935 and execution 
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proceedings were stayed meanwhile. In 
the meantime, the arbitrators having failed 
to make an award, the arbitration proceed, 
ings were terminated and on 23rd February 
1935, Pir Taj.ud-Din made another appli- 
cation under 0. 21, Rule 40, Civil P. C., 
stating that he was too poor to pay the 
decretal amount and that the application 
for execution was time-barred. The execut. 
ing Court made an order calling upon Pir 
Taj-ud-din to apply for insolvency, if he so 
chose, within thirty days. Pir Taj-ud-Din 
preferred an appeal from this order too. 
Both the appeals were disposed of by a 
learned Judge of this Court on 16tb Decem- 
ber 1935. By one order the executing Court 
was directed to act according to the provi- 
sions of O. 21, R. 40, and inquire into the 
objections raised by Pir Taj.ud-Din and by 
another order a direction was issued to the 
•executing Court not to proceed against Mrs. 
Haj-ud-Din and to investigate the objec- 
tions of Lieutenant Jalal-ud-Din in accor- 
dance with law. On 29th February 1936, 
further objections were put in, which were 
ultimately decided on 17th November 1936 
with the result stated above. 

We first propose to deal with Pir Taj- 
ud. Din’s objections. He seeks shelter 
under S. 34 of Act 7 of 1934 and O. 21, 
R. 40, read with S. 51, Civil P. C., as 
amended by Act 21 of 1936. Act 7 of 1934 
came into force on 19th April 1935, while 
the amending Act came into operation on 
27th October 1936. His contention is that 
as both provisions related to procedure, 
they had retrospective effect and that he 
was consequently entitled to claim protec- 
tion as afforded by them inasmuch as both 
these Acts were in force before the final 
order of his arrest on 17th November 1936 
was made. On behalf of the respondent it 
is urged that as Pir Taj-ud-Din had on 
more than one occasion been arrested before 
the coming into operation of these Acts and 
released on furnishing security, he could 
not avail himself of these provisions of law. 
,We are however inclined to agree with 
the contention raised on behalf of Pir Taj- 
ud-Din as it is well settled that no party 
has any vested right in procedure which 
must therefore be given effect to as soon 
as it comes into force. Under S. 34 of Act 
7 of 1934, no judgment-debtor is liable to 
arrest for default in the payment of any 
money due under a decree unless the Court 
is satisfied that 

the judgment-debtor has without just cause con- 
fcumaciously refused to pay the amount of the 


decree in whole or in part within his capacity to 
make payment, 

and the Court is further bound to give 
an opportunity to the judgment-debtor to 
show cause against the issue of a warrant 
of arrest. Similarly, under O. 21, R, 40, 
Civil P. C., as amended by Act 21 of 1936, 
the Court is bound to give the judgment- 
debtor an opportunity of showing cause 
why he should not be committed to the 
civil prison ; and under S. 51 as amended 
by the same Act, the Court is enjoined 
not to 

order execution by detention in prison unless it is 
satisfied : (a) that the judgment-debtor with the 
object or effect of obstructing or delaying the exe- 
cution of the decree (i) . . . . (ii) has after the 
institution of the suit in which the decree was 
passed, dishonestly transferred, concealed or re- 
moved any part of his property or committed 
any other Act of bad faith in relation to his pro- 
perty; or 

(b) that the judgment-debtor has or has had 
since the date of the decree the means to pay the 
amount of the decree or some substantial part 
thereof and refuses or neglects or has refused or 
neglected to pay the same; 

(c) • • \ 

Under sub-r. (3) of R. 40 of O. 21, an 
order for the detention of the judgment- 
debtor in the civil prison can only be made 
subject to the provisions of S. 51. Reading 
these provisions of law together, it is 
obvious that at the time when the order of 
arrest was made, Pir Taj-ud-Din could not 
be arrested unless and until it was estab- 
lished by the decree, holder that he had 
after the institution of the suit dishonestly 
transferred, concealed or removed any part 
of his property or committed any other 
act of bad faith in relation to his pro- 
perty or that he had since the date of the 
decree the means to pay the amount of the 
decree or some substantial part thereof and 
had refused or neglected to pay the same; 
or, in other words, as required by S. 34 of 
Act 7 of 1934, 

without just cause, contumaciously refused to pay 
the amount of the decree in whole or in part 
within his capaoity to make payment. 

It is not denied that Pir Taj-ud-Din 
had no property at the timewhen the 
order of arrest was made nor is it denied 
that he had not dishonestly transferred 
or concealed or removed any part of his 
property or committed any other act of 
bad faith in relation to his property after 
the institution of the suit in which the 
decree was passed. The only argument that 
has been addressed to us in this connection 
is that the statements of the witnesses who 
had appeared to support the plea of his 
poverty are interested and that as he has 
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'been accepting briefs in certain cases, it 
should be presumed that he had since the 
date of the decree the means to pay the 
amount of the decree and that consequent, 
ly his refusal to pay the decretal amount 
was without just cause and contumacious. 
In our opinion this is an erroneous view of 
looking at the matter. The onus under the 
new provisions of law lies upon the decree, 
holder to establish on the record that the 
judgment. debtor has the means to pay and 
if no such evidence is brought on the record 
and it is not apparent on the record other- 
wise that he has such means, no presum. 
tion adverse to the judgment-debtor can be 
drawn. On behalf of the decree-holders it 
• is contended that as the onus had been 
•wrongly placed on the judgment-debtor, 
they could not lead positive evidence to 
iprove the financial condition of the judg- 
ment-debtor. We however consider that in 
view* of the fact that Act 7 of 1934 was in 
force long before the proceedings w’ere 
■ recorded in this case, the decree-holders 
'had sufficient warning and should have 
.proved their case in the manner contem- 
plated by law. Taking the record as it 
stands at present, we have no hesitation in 
holding that there were no materials on 
the record justifying the rejection of the 
evidence adduced by the judgment. debtor 
as well as the order of his detention in 
the civil prison consequently made. Our 
conclusion therefore is that Pir Taj-ud- 
Din has no means to pay the decree nor 
is his refusal to pay the decretal amount 
contumacious and on this ground we set 
aside the order of the executing Court as 
passed against him and accept his appeal. 

Coming now to Lieutenant Jalal-ud. 
Lin s appeal against the order attaching 
his pay. The main contentions raised on 
•his behalf are : (l) that he was a minor on 
the date when the decree was passed and 
consequently the decree being a nullity 
could not be executed against him ; (2) that 
no proper application for execution had 
'been made against him; and (3) that in 
any circumstances the application of Mr. 
Khambatta is time. barred having been 
made 12 years after the decree. In support 
of the contention of Lieutenant Jalal-ud- 
Din s minority, reliance is being placed on 
the statement on solemn affirmation made 
my Pir Taj-ud-Din, according to which 
Lieutenant Jalal-ud.Din was born some 
time in December 1904. As against this 
there is no statement in rebuttal. It is 
•j erefore urged that the statement made 


by Pir Taj-ud-Din should be acted upon in 
these circumstances. A copy of the Punjab 
Government Gazette, dated 7th October 
1921, has also been produced before us, at 
p. 377, Part III-A, of which Lieutenant 
.Talal-ud-Din’s result in the Matriculation 
Examination was published and in which 
he is said to have been born in December 
190G. It has been very frankly admitted 
by his counsel that "1906” is a misprint 
for 1904” as is apparent from the original 
certificate granted to him by the Punjab 
University, according to which his date of 
birth is 5th December 1904. We have no 
reason to doubt the testimony of Pir Taj- 
ud-Din in this respect supported as it is by 
the public records as mentioned above. We 
hold therefore that Lieutenant Jalal-ud- 
Din was a minor at the time when the 
decree was made. 

The question now arises, what is the 
effect of his minority on the decree. It is 
urged on his behalf that the decree was a 
nullity having been made against a minor 
who was not properly represented and 
that being so, the decree could not be exe- 
cuted against him. Counsel for the respon- 
dents, on the other hand, has contended 
that the executing Court could not go 
behind the decree and was bound to execute 
it as it stood irrespective of the alleged 
defect. Reliance in this connexion has been 
mainly placed on 5 Lah 54, 1 where a Divi- 
sion Bench of this Court has held that an 
executing Court has no jurisdiction to cri- 
ticise or go behind a decree obtained against 
an unrepresented minor and that the annul- 
ment of the decree is not the function of 
an executing Court but with all respect we 
are compelled to remark that the correct- 
ness of the rule enunciated in that judg- 
ment is open to doubt. A decree obtained 
against an unrepresented minor is a nullity 
and if it is brought to the notice of an 
executing Court that the decree sought 
to be executed was obtained against a 
judgment- debtor when he was a minor 
and was not represented by guardian ad 
litem, it is necessary for it before it exe- 
cutes the decree to determine whether 
there is a decree which can be executed. 
The rule that an executing Court can go 
behind a void decree was laid down in 53 
Cal 166 2 and was re-affi rmed in A I R 1929 

1. Lahore Bank Ltd. v. Ghulam Jilani, (1924) 11 

AIR Lah 448=78 I G 460=5 Lah 54. 

2. Gora Chand Haidar v. Profulla Kumar, (1925) 

12 A I R Cal 907 = 89 I C 685=53 Cal 166= 

42 C L J 1=29 C W N 948 (F B). 
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Lah 449 J and we are in respectful agree- 
ment with these judgments. In 60 Cal 
670 4 their Lordships of the Privy Council 
remarked that a decree that is a nullity 
cannot be executed. Even in 31 All 572, 5 
which has been relied upon in 5 Lah 54, 1 
their Lordships held that an unrepresented 
minor is no party to the decree which may 
be passed against him in that condition. If 
this be so, how can a decree be executed 
against a person who is no party to it? 

It is further urged in this connexion that 
inasmuch as the minor was impleaded as 
a defendant along with his father as well 
as some other relations whose interest 
was joint with the minor, he was properly 
represented before the Court and his inter, 
ests were sufficiently safeguarded by the 
other members of his family. Reference has 
been made to A I R 1930 Pat 521 6 and AIR 
1924 P C 50, 7 but those cases are not to 
the point inasmuch as they relate to joint 
Hindu families and w r ere decided on the 
score of Hindu law applicable to such fami. 
lies, while we are dealing with a case in 
which no question of joint family arises. 
We consequently hold that the decree could 
not be executed against Lieutenant Jalal. 
ud-Din. We are further inclined to hold that 
in Mr. Khambatta's case there was no pro- 
per application before the Court, on which 
action could be taken against Lieutenant 
Jalal-ud-Lin. O. 21, R. 11, contemplates 
that the application should be in writing 
and that it should contain certain parti- 
culars which are mentioned therein. No 
such application was ever presented against 
Lieutenant Jalal-ud Din. The only occasion 
when a relief was sought against him was 
on 22nd February 1935 when Mr. Kham- 
batta’s counsel wrongly stated that a pre- 
vious order dated 23rd February 1934 had 
been passed against Lieutenant Jalal-ud. 
Lin and that the same order should be 
revived. Counsel for the respondents con. 
tends that R. 17 of O. 21 condones the 

defect in this case but we are not disposed 

■ ■ - — -- 

3. Parshottam Das Nathu Ram v. Radha Kishan, 

(1929) 16 A I R Lah 449=120 I C 279. 

4. Jnanendra Mohan v. Rabindra Nath, (1933) 

20 A I R P C 61=142 I 0 324=60 I A 71=60 
Cal 670 (P C). 

6. Rashid-unnisa v. Mahomed Ismail Khan, 
(1909) 31 All 572 = 3 I C 864=36 I A 168 
(P C). 

6. Raghunandan Prasad Singh v. Ghananand 

Singh, (1930) 17 A I R Pat 621 = 126 I C 
877 = 10 Pat 124=11 P L T 483. 

7. Brij Narain Rai v. Mangla Prasad, (1924) 11 

A I R P C 60=77 I C 689=46 All 95=61 I A 
129 (P 0). 


to agree with him. An application, to take 
effect under O. 21 should be presented in 
accordance with the provisions as laid down 
therein and unless the Court rejects the 
application or calls upon the decree-holder 
to amend it under sub-r. (l ) of R. 17, there- 
is no proper application before the Court. 

On the point of limitation we consider 
that the judgment-debtors are on weak 
ground. Under S. 48 (b), Civil P. C., time 
runs from the date of the decree sought to- 
be executed or where the decree directs any 
payment of money to be made at a certain 
date, the dale of the default in making fche- 
payment. As we read the decree, which is- 
a composite decree and is unfortunately 
very unhappily worded, it can be reasona- 
bly argued on behalf of the decree- holders- 
that 1st March 1923 was the last date fixed 
for the payment of the decree and calculat- 
ing from that period the application of Mr. 
Khambatta and that of Mr. Nasar wero 
both well within time. On the grounds- 
mentioned above however we set aside the- 
order of the executing Court in relation to- 
Lieutenant Jalal.ud-Din too and accept his- 
appeal. The appellants will get their costs- 
from the respondents in all the Courts. 

B.D./r.K, Appeals allowed . 
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Punjab National Bank Ltd. and other a 
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Letters Patent Appeal No. 125 of 1937,. 
Decided on 11th January 1937, from the- 
Judgment of Bhide J. in S. A. No. 89 of 
1937, D /. 28th May 1937. 

Negotiable Instruments Act (1881), Ss. 16*, 
85-A and 10 — Bank issuing draft drawn on its 
branch for payment of certain sum to H and O 
and endorsed in blank by them— H appearings 
alone at branch and presenting draft for pay* 
ment — Branch manager not knowing H but- 
paying amount on identification by h of H and‘ 
H guaranteeing G*s signature — Branch manager 
not taking steps to see whether G's signature 
was genuine — Payment held not in due course- 

Under S. 16 if the endorser signs his name only 
the endorsement is said to be in blank and such- 
an endorsement makes the negotiable instrument 
payable to the bearer. The endorsement must 
however be a genuine and valid endorsement. 

[P 622 0 1). 

A bank issued a draft drawn on its branch for 
payment of certain sum to H and G. H alone- 
appeared at the branch of the bank for the first- 
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time and presented the draft for payment. At that 
time the draft purported to be endorsed in blank 
on reverse by both H and G. The manager of the 
branch at first refused to cash the draft as ho did 
not know //. Subsequently however he paid the 
amount when one L who had an account with 
the bank identified H and H guaranteed the sig- 
nature of G. The manager took no steps to have 
the signature of G confirmed or identified by any 
one : 

Held that in these circumstances the payment 
of the draft could not be said to have been made 
in good faith and without negligence. The pay- 
ment therefore was not in due course within 
the meaning of Ss. 85-A and 10 and the bank was 
liable for the payment. [P 522 C 2] 

D. R. Sawhney — for Appellant. 

M. L. Puri — for Respondents. 


Abdul Rashid J. — This appeal arises 
out of a suit instituted by P. C. Bhandari 
for recovery of Rs. 2069.11-0 against 
three defendants, namely Malcolm R. Hal. 
sey, the Punjab National Bank Ltd., and 
the Standard Bookstall, Quetta. In May 
1932 Lt. Halsey, defendant 1, purporting 
to act for himself and one Lt. Greig took a 
loan of Rs. 2000 from P. C. Bhandari, 
Civil Engineer, Rawalpindi. The terms oi 
the loan were that the principal and 
interest amounting to Rs. 3800 would be 
repaid by the debtors in 30 monthly 
instalments by means of post-dated cheques. 
The bond for Rs. 2000 purports to be 
signed both by Malcolm R. Halsey and 
Lt. P. Greig, who were then stationed at 
Quetta. On 26th May 1932, P. C. Bhandari 
paid Rs. 1000 to the Punjab National Bank 
Ltd., at Rawalpindi and the Bank issued a 
draft drawn on their branch at Quetta for 
payment of Rs. 1000 to Lt. Halsey and 
Lt. P. Greig or order. This draft was sent 
by Bhandari to Lt. Halsey, who appeared 
at the Quetta Branch of the Bank for the 
first time on 4th June and presented the 
draft for payment. At that time the draft 
purported to be endorsed in blank on 
reverse by both Lt. Halsey and Lt. Greig. 
Mr. Soni, the Manager of the Bank, refused 
to pay Rs. 1000 to Lt. Halsey as he did 
not know him. Subsequently however it 
'was arranged that Mr. Lalwani, the pro- 
pnetor of the Quetta Branch of the Stan, 
dard Bookstall, who was known to the 
Bank and had a current account, should 
verify the endorsement of Lt. Halsey, that 
the draft should be endorsed in his favour 

o? a f and Paid infco account 
of the Standard BookstaH. This was done 

and the draft was credited to the account 

of the Standard Bookstall. Mr. Lalwani 

then withdrew Rs. 2400 from the Bank 


and paid a sum of Rs. 1000 out of it to 
Lt. Halsey. There remained Rs. 1000 to 
be paid to Lt. Halsey and Lt. Greig on the 
loan alleged to have been raised by them. 
Halsey asked Bhandari to deduct from this 
Sum the first instalment of Rs. 120 and 
the cost of remittance and to remit the 
sum of Rs. 872.8.0 to him telegraphically. 
On Bhandari’s instructions the Rawalpindi 
Branch of the Punjab National Bank sent 
telegraphic instructions to their Quetta 
Branch to pay to Lt. Halsey and Lt. Greig 
a sum of Rupees 872-8.0. On 20th June 
Lt. Halsey presented a receipt for this sum 
purporting to have been signed both by 
himself and Lt. Greig and received pay- 
ment of the money from the Bank. 

Shortly afterwards one of the post dated 
cheques, w'hich were sent to Bhandari, was 
dishonoured, and on enquiry it was found 
that the signatures of Lt. Greig on the 
bond, the draft and the receipt were forged. 
The plaintiff accordingly instituted the 
present suit for recovery of Rs. 2069-11-0 
against Lt. Halsey, the Punjab National 
Bank Ltd., and the Standard Bookstall. 
The trial Court granted the plaintiff a 
decree for the whole amount against Lt. 
Halsey and for Hs. 1983-4-0 against the 
Punjab National Bank Ltd. The suit was 
dismissed against the Standard Bookstall. 
The appeal preferred by the Punjab 
National Bank to the District Judge was 
dismissed with costs. Against this decision 
the Bank preferred a second appeal to this 
Court, which was heard by a learned single 
Judge. The learned Judge accepted the 
appeal in part holding that the payment of 
the draft for Rs. 1000 was made by the 
Bank in due course within the meaning of 
S. 85-A and S. 10, Negotiable Instruments 
Act and the Bank was therefore protected 
and could not be held liable for this amount. 
The decree in favour of the plaintiff was 
accordingly reduced to the sum of Rupees 
1198.3.8. P. C. Bhandari has filed an 
appeal, under Cl. 10 of the Letters Patent 
challenging the decision of the single Judge 
so far as the draft of Rs. 1000 is concerned. 
When Lt. Halsey appeared at the Bank on 
4th June 1932, the draft already bore an 
endorsement in blank by Lt. Halsey and 
Lt. Greig. The Manager however refused 
to cash the draft as he did not know Lt. 
Halsey. He did not know Lt. Greig either. 
Lt. Halsey appeared at the Bank twice 
thereafter and on each occasion he was 
alone. The fact that Lt. Halsey came alone 
to the Bank again and again and gave no 
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reasonable explanation of the absence of 
Lt. Greig should have put the Manager of 
the Bank on his guard. The Manager took 
no steps to have the signatures of Lt. 
Greig confirmed by any one. According to 
Mr. Lalwani, the Bank Manager had the 
following conversation with him : 

The Bank Manager said as you do not know 
Greig personally, if Mr. Halsey guarantees his 
signature and you identify Halsey, the draft could 
•be cashed. Therefore ask Halsey to guarantee the 
signature of Greig. * * * I asked Lt. Halsey if 
he would guarantee the signature of Greig as sug- 
gested by the Bank Manager and Lt. Halsey did it. 

It was the Bank Manager therefore who 
suggested that Lt. Halsey could guarantee 
the signature of Lt. Greig and all that was 
expected of Mr. Lalwani was that he should 
identify Lt. Halsey. The Bank Manager 
took no steps to get the signatures of 
Lt. Greig identified. Mr. Lalwani has fur- 
ther stated that by writing the words 
“endorsements confirmed by me” on the 
-back of the draft he meant that he con- 
firmed the different endorsements that had 
been made at the back of the draft by 
Lt. Halsey and that he did not in any way 
confirm the signature of Lt. Greig. It was 
contended by Mr. Puri on behalf of the 
Bank that as the draft was endorsed in 
blank by Lt. Halsey and Lt. Greig the 
draft became payable to the bearer, that is 
to Lt. Halsey by virtue of the provisions of 
Ss. 16 and 54, Negotiable Instruments Act. 
This contention, in our opinion, is devoid 
of force. Under S. 16 if the endorser signs 
his name only, the endorsement is said to 
be in blank and such an endorsement makes 
the negotiable instrument payable to the 
bearer. The endorsement must, however, 
be a genuine and valid endorsement. As 
the draft was payable to Lt. Halsey and 
Lt. Greig jointly, the endorsement in blank 
can be regarded as a valid endorsement 
only if it is established that the signatures 
of Lt. Greig on the endorsement in blank 
are genuine. The Manager took no steps to 
verify whether the endorsement in blank 
on the back of the draft was made by 
Lt. Greig. It was further contended by 
Mr. Puri that under S. 85. A, Negotiable 
Instruments Act, where any draft drawn 
by one office of a Bank upon another offioe 
of the same Bank, purports to be endorsed 
by or on behalf of the payee, the Bank is 
discharged by payment in due course. The 
(learned counsel contended that as the 
draft purported to be endorsed by both 
'Lt. Halsey and Lt. Greig the Bank was 
discharged. The question for consideration, 


however, is whether the payment by the 
Bank can be said to be a “payment in due 
course” within the purview of Section 10, 
Negotiable Instruments Act : 

‘Payment in due course’ means payment in 
accordance with the apparent tenor of the instru- 
ment in good faith and without negligence to any 
person in possession thereof under circumstances 
which do not afford a reasonable ground for believ- 
ing that he is not entitled to receive payment of 
the amount therein mentioned. 

/ 

In the present case Lt. Halsey and Lt. 
Greig were jointly entitled to the payment. 
The Manager of the Bank asked Mr. Lal- 
wani merely to identify Lt. Halsey, and so 
far as the signatures of Lt. Greig are con- 
cerned he merely wanted Lt. Halsey to 
guarantee his signatures ; in other words, 
the Manager of the Bank did nob want Mr. 
Lalwani to give any guarantee regarding 
the signatures of Lt. Greig. As mentioned 
already, the facts that Lt. Halsey came 
alone to the Bank and had long conversa. 
tions with the Manager, who had refused 
to pay the amount of the draft to him, and 
that Lt. Halsey gave no reasonable expla- 
nation of the absence of Lt. Greig, should 
have raised the suspicions of the Manager 
so far as Lt. Greig's signatures on the draft 
are concerned. In order to safeguard him-! 
self he ought not to have relied merely on 
the endorsement made by Lt. Halsey on 
the back of the draft that the draft had 
been signed by Lt. P. Greig. Under these 
circumstances, the payment of the draft 
cannot be said to have been made in good 
faith and without negligence. A scrutiny of 
the various endorsements at the back of 
the draft would have convinced the Manager 
that the words “P. Greig” in the blank 
endorsement were in the handwriting of 
Lt. Halsey. It appears from the evidence 
of Mr. Lalwani, whom we see no reason to 
disbelieve, that it was the Manager himself 
who had suggested the means whereby Lt. 
Halsey could obtain payment of the draft. 

If the Manager was inclined to suggest 
ways and means to Mr. Lalwani whereby 
the draft could be cashed, it was incumbent 
on him to tell him that he should guarantee 
the signatures of both Lt. Halsey and Lt. 
Greig. The identification by Mr. Lalwani 
of Halsey alone ought to have been consi- 
dered insufficient by the Manager of the 
Bank so far as the question of the genuine- 
ness of Lt. Greig’s signatures was involved. 
We therefore hold that S. 85- A read with 
S. 10, Negotiable Instruments Act does not 
absolve the Bank from liability in the pre- 
sent case. For the reasons given above we 
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accept this appeal with costs, set aside the 
judgment and the decree of the learned 
single Judge, and restore that of the trial 
Court which was affirmed on appeal by the 
learned District Judge. 

D.S./r.k. Appeal accepted. 


A. I. R. 1938 Lahore 523 

Young C. J. and Tek Chand J. 

Emperor. 

v. 

Tulsi Earn Accused — Respondent. 

Criminal Revn. No. 1424 of 1937, Decid- 
ed on 2nd February 1938, from order of 
Sess. Judge, Hoshiarpur, D /. 6-8-1937. 

Criminal P. C. (1898), S. 133 — S. 133 does 
not apply to long-standing obstruction but only 
to unlawful obstruction lately built in public 
place— Action under S. 133 can be taken only 
on proof of urgency or imminent danger to 
public— It cannot be used as substitute for liti- 
gation in Civil Court '.AIR 1931 Lah 159, 
Overruled. 

Section 133 is not intended for long-standing 
obstruction but for an unlawful obstruction lately 
built in a public place. It is only on proof of 
urgency or Imminent danger to the public that 
•action under S. 133 can be taken and the provi- 
sions of 8. 133 should not be allowed to bo used 
as substitute for litigation in Civil Courts. Ch. 10 
of the Code deals with public nuisances and pro- 
vl . d ® 8 J 8 Peedy and summary method for dealing 
with them, in cases of great emergency and where 
there is imminent danger to public interest. Where 
an obstruction has been allowed to stand in a 
-public place without objection for many years, 
the fact indicates there is no such emergency or 
imminent danger to the public interest. The exis- 
tence of a long-standing obstruction cannot there- 
fore without proof of something having recently 
•happened be considered to be a public nuisance : 

A a t n i^ot 0 A Lah 361 ; A 1 R 1935 Lah 28 *nd 

19il R r 92 n ilV 57 ' Foll : A 1 R 1931 Lah 159 = 

1931 Cr C 271=134 I C 783=32 Gr L J 1234, 
verruled. [P 523 C 2; P 524 C 1] 

Muhammad Monir Assistant to the 
Advocate-General — for the Grown. 

D. N. Aggarwal — for Respondent. 

Young C. J. This is a petition by the 

Sr n T f °J revl ?i on of fch e order of the Ses- 

Hoshiar Pur, by which he 

fch ®. ord . er . of a Magistrate of the 
First Class dismissing an application by the 

Secretary of State for India in Council for 

K ° b f 9fcru ,? fcion on a public road. 
The alleged obstruction is a thara which 

was constructed about 14 years ago by the 

respondent and his brothers. The public 

nal limifa UG u Si u Uafce Within munici - 
pai limits, and it has been found that the 

his brothers, before con 
atructing the thara, had taken the sanction 


of the Municipal Committee. No objection 
to the construction of the thara, or to its 
continuance, was made on behalf of the 
Secretary of State or by any member of 
the public during this long period. Nor 
has it been alleged, or shown, that any- 
thing has happened recently to make the 
existence of the thara more objectionable to 
the public than it might have been before. 
Indeed, it is by no means clear that the 
construction of the thara in question was 
unlawful. On these facts, we agree with 
the Courts below that no case has been 
made out for the exercise of the summary 
jurisdiction of Criminal Courts under Ch. 10, 
of Criminal P. C. 


The trial Magistrate in rejecting the 
application has followed a Single Bench 
decision of Addison J. in A I R 1930 Lah 
361, where it was laid down that S. 133 
is not intended for long-standing obstruc- 
tions but for an unlawful obstruction lately 
built in a public place. The same learned 
Judge has re-affirmed this view in A I R 
1935 Lah 28. 2 On revision before us, it 
has been pointed out by counsel for the 
Crown that these rulings are in conflict 
with a Single Bench decision of Cold 
stream J. in A I R 1931 Lah 159, 3 which 
it is urged,, lays down the law correctly. 
After hearing counsel we are unable to 
accept this contention. It has been fre- 
quently pointed out that it is only on proof 
of urgency or imminent danger to the pub- 
lic interest that action under S. 33 et seq 
can be taken, and that these provisions 
should not be allowed to be used as a sub- 
stitute for litigation in Civil Courts : 4 P R 
1897* and 37 All 26. 5 The view of the law 
taken by Addison J. is in accord with that 
of the Allahabad High Court in A I R 1926 
All 157° where it was held that S. 133 is 
not intended to be employed to avoid the 
necessity of filing a civil suit in regard to a 


J.. xvam v. emperor, 11930) 17 A I R 

Lah 361=1930 Cr C 965=120 I C 796=31 
Cr L J 167. 

2. Khan Din v. Wasan Singh, (1935) 22 A I R 

Lah 28=1935 Cr C 19=159 I C 374=37 
Cr L J 70. 

3. Barkhandi v. Emperor, (1931) 18 A I R Lah 

l^ 1931 ° r G 271=134 1 0 783=32 Cr L J 

4 ' (i897?7pR18 b 97 U Cr A2iZ 

5. Farzand All _v - Hakim All, (1914) 1 A I R All 

10332=16 Cr L J 40=37 All 26 = 
1* A Li J 1241. 

6. Ghurahu Das v. Shakal Raj Das, (1926) 13 
A I R All 157=91 I 0 69=27 Cr L J 27 = 24 
A L J 112. 


construction ■which has been in existence 
for a number of years. 

Coldstream J. in the case above cited, 
while dissenting from these rulings, thought 
that they appeared to import into the law 
on the subject conditional clauses for which 
there is no statutory authority. With all 
deference, we think that this is not so. 
Ch. 10 of the Code deals with "public nui- 
sances, and as has been stated above, pro- 
vides a speedy and summary method for 
dealing with them, in cases of great emer- 
gency and where there is imminent danger 
to the public interest. The fact that an 
obstruction has been allowed to stand, 
without objection, in a public place for 
many years itself indicates that there is no 
such emergency or imminent danger to the 
public interest. The existence of a long- 
standing obstruction cannot therefore with- 
out proof of something having recently 
happened, be considered to be a “public 
nuisance”. We hold that the law has been 
correctly laid down in A I B 1930 Lah 
361 1 and AIR 1935 Lah 28, 2 and that 
the Secretary of State in this case miscon- 
ceived his remedy, and his application was 
rightly dismissed by the Magistrate and 
the Sessions Judge. We confirm the order 
of the Courts below and dismiss this 
petition. 

R.m./r.K. Petition dismissed. 

A. I. R. 1938 Lahore 524 

Abdul Rashid J. 

Pahlad Singh — Plaintiff — Appellant. 

v. 

Sukhdev Singh and others — Defendants 

— Respondents. 
Second Appeal No. 3295 of 1937, Decided 
on 24th January 1938, from decree of Dist. 
Judge, Karnal, D/- 17th June 1937. 

(a) Custom (Punjab) — Rohtak District — 
Father has unrestricted power of alienation. 

According to the Customary law of the Rohtak 
District, father has unrestricted power of aliena- 
tion and hence no question of consideration and 
necessity arises. [p 524 C 2] 

(b) Punjab Courts Act (6 of 1918), S. 41- 
Interpretation of clause in village statement of 
custom involves decision as to validity of custom 
—Certificate is necessary tore-agitate this ques- 
tion in second appeal. 

The interpretation of a clause in the village 
statement of custom involves a deoision regarding 
the validity or existence of a custom and therefore 
a certificate is necessary before the question of 
Custom oan be agitated in the High Court in 
second appeal : A I B 1988 Lah 33, Foil . 

[P 624 C 2 ; P 626 0 1] 


A. I. R» 

for Appellant, 
for Respondents. 

Judgment. This appeal has arisen out 
of an action brought by Pahlad Singh, 
against Sukhdev Singh, Shib Lai and Ganga 
Charan. The allegations of the plaintiff 
were that his father Shib Lai had sold 24 
bighas 19 biswas of land to Sukhdev Singh, 
for a sum of Rs. 700, that the alienation 
was without consideration and necessity 
and that be was entitled to a declaration to 
the effect that the sale in dispute shall not 
affect his reversionary rights after the death 
of the alienor. In the alternative Pahlad 
Singh asked for the possession of the land, 
in dispute by means of pre-emption. The 
trial Court framed seven issues, three of 
them being as follows : 

(5)Is the plaintiff’s suit for pre-emption within 
time ? (6) What is the market value of the land 

in suit ? (7) Cannot the suit for pre-emption lie 
due to reasons stated in para. 18 of the written 
statement ? 

The trial Court held that the sale was 
without consideration and necessity and 
that, according to custom, Shib Lai was nob 
entitled to alienate his ancestral property 
except for necessity. On these findings the 
plaintiff’s suit was decreed. The trial Court 
however did not give any finding on Issues 
5 to 7. Against this decision Sukhdev Singh, 
defendant, preferred an appeal in the Court 
of the learned District Judge. The learned 
Judge held that the sale was for considera- 
tion and necessity, and that under the 
Customary law governing the parties Shib 
Lai had unrestricted power of alienation. 
The learned District Judge also did not give 
any finding on the issues relating to the 
question of pre-emption. On these findings 
the plaintiff’s suit was dismissed. The plain- 
tiff has preferred a second appeal to this 
Court. In view of the finding given by the 
learned District Judge, that according to the 
Customary law of the Rohtak District Shib 
Lai had unrestricted power of alienation, 
no question of consideration and necessity 
arises. Moreover in the absence of a cer- 
tificate the appellant is not entitled to 
re- agitate the question of custom in this 
Court in second appeal. It has been held by 
a Division Bench of this Court in I L R 
(1937) Lah 642 1 that the interpretation of 
a clause in the village statement of custom 
involves a decision regarding the validity 
or existence of a custom and therefore a cer- 

1. Munshi Ram v. Mehr Das, (1938) 25 A I B 
Lah 33 = I L R (1987) Lah 642 = 40 P L R 
295. 
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tifioate is necessary before the question of 
custom can be agitated in the High Court 
in second appeal. 

It was conceded on behalf of the res- 
pondent Sukhdev Singh that the plaintiff 
is entitled to an adjudication on Issues 5 
•to 7 which relate to the question of pre. 
emption. For the reasons given above I 
accept this appeal, set aside the judgments 
and decrees of both the Courts below and 
*remand the oase to the trial Court for the 
decision of Issues 5 to 7. The parties have 
been directed to appear in the Court of 
the Subordinate Judge at Jhajjar on 24th 
February 1938. The appellant will pay one. 
half of the oo9ts of the respondent Sukhdev 
Singh incurred so far in all the Courts. 

d.s./r.k. Case remanded. 
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Daltp Singh J. 

Tegu Mal — Plaintiff — Appellant. 

v. 

Moti Lal and another — 

Defendants — Respondents, 

Second Appeal No. 1190 of 1937, Decid. 
ed on 20th January 1938, from decree ol 
Senior Sub. Judge, Kangra at Dharmsala, 
D/. 18th May 1937. 

Execution — Bar to — Person successfully 
maintaining that execution cannot proceed 
against him without separate suit being brought 
against him— Separate suit instituted against 
him— He cannot urge that separate suit does 
.not he and proper remedy is by way of 
execution. 

The law does not permit a party, where the 
question is one of procedure, to urge that one 
form of procedure should be followed and when he 
fcas successfully maintained this and the proce- 
dure which he urged should be followed has been 
followed, to urge that the new procedure is wrong 
and the old procedure was right. This would be to 
stultify the law. [p 52 e c 1] 

,ino V i 6re a P®,* 8011 ' against whom an execution of a 
taken out, successfully maintained in the 

n^wi° n p F ocee J\ n g s the execution could not 
b ZhtTf 18 ^ wifchoufc a separate suit being 
H hi , m ’ ° a the * round that was a 

wht^h hi Dd , th ® refore not a party to the suit in 

°K nly as a Ie « al representative, ho 

cannot subsequently be allowed to urge when a 

wnnlp 8 8U !f 13 br P u S hfc against him, that the 

fenfraf b 5 ." ay of exe °ution and that 
separate suit is barred by 8. 47, Civil P. 0. • Case 

iaw discussed. [P 525 0 2; P 526 0 1] 

D. N. Aggarwal — for Appellant. 

M. C. Sud for Respondents . 

*1 Tl LL • ^ The question for decision 

this case is whether the defendant in 


the case having successfully maintained in 
execution proceedings that execution could 
not proceed without a separate suit being 
brought on the ground that he was a lega- 
tee and therefore not a party to the suit 
in which he only figured as a legal repre- 
sentative, can now be heard when the 
suit is brought, his objection having been 
upheld in the Court of Appeal, to contend 
that the proper remedy was by way of 
execution and no separate suit lies but is 
barred by S. 47, Civil P. C. The facts of 
the case are given in the judgments of the 
Courts below. Both Courts have held that 
S. 47 did apply to the facts of the present 
oase, that the order of the Senior Subordi- 
nate Judge in the previous case holding 
that the remedy was by way of a separate 
suit was incorrect but that the plaintiff 
should have gone in appeal and had that 
order set aside, that he did not do so and 
the present suit was barred under S. 47, 
and therefore dismissed the suit. The trial 
Court left the parties to bear their own 
costs. The Senior Subordinate Judge dis- 
missed the appeal with cost3. The plaintiff 
has come in second appeal. It is argued on 
his behalf that when the question is as to 
the procedure to be followed in a certain 
dispute between the parties and one party 
has successfully asserted that the proper 
procedure is in one Court or is in one form, 
then it is not open to that party to urge 
when the procedure, which he contended 
was the right procedure, has been followed 
that the old procedure was the correct pro- 
cedure and the present procedure is wrong. 
This is the real point in the oase and no 
light is thrown on this point by the argu- 
ment that there can be no estoppel against 
a statute or no estoppel on a point of law, 
which are both well-known propositions 
and do not need authority to support them 

The learned counsel for the appellant 
has cited AIR 1930 Cal 32 1 which supports 
him to the extent that where a person had 
made an application that a certain proceed- 
ing did not lie under the Bengal Tenancy 
Act he was not allowed subsequently to 
urge that the proceeding did lie under the 
Bengal Tenancy Act. This ruling is based 
on A I R 1924 Cal 600, 2 where however 
t he facts were slightly diffe rent. In A I R 

i. Hemanta Kumari Devi v. Prasanna Kumar 

Datta, (1980) 17 A I R Cal 32=120 I O 249= 

56 Gal 584. 

2* Dwijendra Narain Roy v. Jogesh Chandra 

Dey, (1924) HAIR Cal 600=79 I C 520= 

89 0 L J 40. 
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1929 Nag 79 3 it was also held that a per- 
son who had urged that a separate suit lay 
could not urge that S. 47 barred the suit. 
That ruling appears directly in point. The 
learned counsel for the respondent has cited 
9 Bom 458, 4 18 W R 185 5 which has no 
bearing at all: AIR 1937 P C 114, 6 AIR 
1932 Pat 267/ AIR 1930 Lah 1034 8 at 
p. 1039, AIR 1929 Oudh 185° and A I R 

1930 Bom 135. 10 These rulings mostly go 
no further than to lay down that there is 
no estoppel against a statute and no estop- 
pel on a point of law. They are not directly 
in point. He has also cited 5 Mad 391 11 
which appears to be in point and supports 
him, and 7 Mad 255 12 which however is 
distinguishable a9 in that case the rights of 
third parties were involved. On the whole 
I am of opinion that the law does not 
permit a party where the question is one 
of procedure to urge that one form of proce- 
dure should be followed and when he has 
successfully maintained this and the proce- 
dure which is urged should be followed has 
(been followed, to urge that the new proce- 
dure is wrong and the old procedure was 
right. This would be to stultify the law. 
I would therefore accept the appeal and 
remand the case to the Appellate Court to 
deal with the issues found against the pre- 
sent defendant by the trial Court on which 
the learned counsel for the respondent 
wishes to rely before the Appellate Court. 
Costs will be costs in the case.* 

r.M./r.K. Appeal allowed . 


3. Uttamchand v. Salig Ram, (1929) 16 A I B 

Nag 79=117 I C 285. 

4. Nimba Hari Shet v. Sitaram Paraji, (1685) 9 

Bom 458. 

5. Chowdhry Wahed Ali v. Mfc. Jumajee, (1872) 

18 W R 185=11 Beng L R 149. 

6. Marbine Electric Co. Ltd. v. General Dairies 

Ltd., (1937) 24 A I R P C 114 = 168 I C 616 

(P 0). 

7. Bimalabala Sinha v. Deb Kinker, (1932) 19 
A I R Pat 267=140 I C 687. 

8. Mirza v. Jhanda Ram, (1930) 17 A I R Lah 

1034=130 I C 419=12 Lah 367=31 P L R 
842. 

9. Bindeshwari Singh v. Harnarain Singh, (1929) 

16 A I R Oudh 185=127 I C 20=4 Luok 622 
= 6 O W N 233. 

10. Ahmad Bhauddin v. Babu Devji, (1930) 17 
AIR Bom 135=122 I C 113=53 Bom 676 
=31 Bom L R 778. 

11. Arundadhi v. Natesha, (1882) 5 Mad 391. 

12. Kuriyali v. Mayan, (1884) 7 Mad 255. 


a. i. a 

A. I. R. 1938 Lahore 526 

Young C. J. and Tek Chand J. 

Emperor 

v. 

Nand Lai and others — Accused 

Respondents* 

Criminal Appeal No. 1195 of 1937, De. 
cided on 31st January 1938, from order of 
Sess. Judge, Jhelum, D/- 27th April 1937. 

Criminal P. C. (1898), Ss. 196- A (2) and 195 
— Object of conspiracy to commit non-cogniza- 
ble offence — Some of accused parties to pro- 
ceedings in which offence committed— Sanction 
for prosecution under S. 120-B, I. P. C. is not 
necessary only in the case of such accused but 
not others. 

Where a non-cognizable offence is committed 
and several persons are charged for conspiracy to 
commit the offence but some only of the accused 
are parties to the proceedings in which the offence 
was committed, sanction is not necessary in the 
case of such accused but is necessary in the case 
of the others who are not parties to the proceeding. 

[P 527 C 1, 2] 

Mohd. Monir for Advocate-General — 

for the Grown - 

Mohd. Amin and Mohd. Jamil — 

for Respondents. 

Judgment. This is an appeal by the 1 
Crown from the order of the learned Ses- 
sions Judge, Jhelum, setting aside the con- 
victions and sentences of the respondents 
and directing that a fresh prosecution 
should be started against them after due 
compliance with the provisions of law. 
Mt. Ashrafan, respondent 4, had sold cer- 
tain immovable property to Haidar Khan, 
respondent 3. One Ghulam Ahmed who is 
a reversioner of the husband of Mt. Ash- 
rafan, brought a suit in the Court of fcho 
Subordinate Judge, Chakwal, for a decla- 
ration that the sale had been effected 
without consideration and necessity and 
was ineffectual against his reversionary 
rights. The suit was resisted by the vendee 
who pleaded that the money had been 
raised to pay certain antecedent debts. 
One of these debts was alleged to be due to 
Nand Lai, respondent 1, who was stated to 
have been paid out of the consideration for 
the sale in question. In support of this plea, 
a pro- note (Ex. P-B), was produced, pur- 
porting to have been executed by Mt. 
Ashrafan in favour of Nand Lai. A receipt 
(Ex. P-C) was also produced. The scribo 
of these documents was Sita Ram, respon- 
dent 2. He was called as a witness in the 
suit to support this plea, but he deposed 
that the pro. note and the receipt had been 
forged by him at the instance of Haidar 
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Khan, Nand Lai and certain other persons. 
The Subordinate Judge held that conside- 
ration and necessity for the sale had not 
been proved and accordingly he granted 
the plaintiff a decree for the declaration 
asked for. At the same time the Subordi. 
nate Judge made a complaint to the Dis- 
trict Magistrate for the prosecution of the 
persons concerned in forging the receipt. 
Under orders of the District Magistrate, 
the matter was investigated by the police, 
and the four respondents, Nand Lai, Sita 
Kam, Haidar Khan and Mt. Ashrafan, 
were prosecuted under Ss. 120.B, 193 and 
467, Penal Code. A charge under S. 471 
also was brought against Haidar Khan. 

The trial Magistrate convicted all the 
four respondents of the offences charged, 
and passed different sentences against 
them. The convicts appealed to the Ses- 
sions Judge before whom a preliminary 
objection was raised that the trial was ille- 
gal as under S. 196. A, Criminal P. C. sanc- 
tion of the Local Government was necessary 
for prosecution under S. 120-B, and that 
such sanction had not been obtained in 
this case. The learned Judge upheld this 
objection, and also expressed the opinion 
that he was doubtful as to the legality of 
the joinder of the charges. He accordingly 
set aside the conviction and sentences, and 
directed that a fresh prosecution be started 
in the matter after due compliance with 
the provisions of the law. 


of such an offence unless the consent of 
the Local Government or of a District 
Magistrate empowered in this behalf by 
the Local Government by order in writing, 
was obtained. The proviso to S. 196-A 
however lays down that where the crirni. 
nal conspiracy is one to which the provi 
sions of sub-s. (4) of S. 195 apply, D0 such 
sanction is necessary. Under that sub-sec- 
tion, no sanction i9 necessary for the prose 
cution, under S. 120-B, of Haidar Khan and 
Mt. Ashrafan who were parties to the pro- 
ceedings in the Court of the Subordinate 
Judge. But the proviso to S. 196-A does 
not cover the cases of Nand Lai and Sita 1 
Ram, who could not be prosecuted under 
S. 120-B without such sanction. 




, , . cwutUUCU tuat 

this was the correct legal position. He 
stated however that in this case, the Crown 
did not now propose to proceed against any 
of the respondents under S. 120-B He 
therefore prayed that the charge under 
that section be quashed against all the 
respondents including Haidar Khan and-. 
Mt. Ashrafan, and that the learned Ses 
sions Judge be directed to hear the appeal 
of the four respondents against their con- 
viction on charges other than the charce 
under S. 120-B. The learned counsel 
appearing for the respondents agreed that 
this was the proper course in the circum 

stances, as his clients too did not want a 
retrial. 


The reason given by the learned Sessio 
Judge in support of his decision is th 
under S. 196-A, Criminal P. C. the sac 
tion of the Local Government for prosec 
tion under S. 120-B, I. P. C. was necessa 
in this case, as the object of the alleg. 
conspiracy was to commit an offenc 
the maximum punishment prescribed f, 
which is more than two years. This re 
sonm g is erroneous and is based on a mi 
reading of the section. The part of Cl. 2 . 
the section, to which the learned Judi 
referred relates to cognizable offences m 
punishable with rigorous imprisonment fc 
° f J'lP y ears or upwards. Obvious] 

b ; ot the I 0 ! 5 ®, here ’ aS was conc ede 
by both counsel before us. The case how 

ever faffs under the other part of Cl. (2) c 

? '• whlch bars the prosecution c 

Ty° 1 ! r f Pondents for another reasor 

The object of the conspiracy alleged agains 
the respondents was to commit a non 
cognizable offence and it is provided i; 
b. 196-A that no Court can take cognizanc 


e accept the appeal, set aside the order 
of the learned Sessions Judge and remand 
the case to him for decision of the appeal 
against the conviction of the four respon- 
dents for charges under Ss. 193 and 467, 

o’ an ^ ^ be additional charge under 

b. 471 against Haidar Khan. The charge 
under S. 120-B against all the respondents 
is quashed. The respondents shall remain 
on bail to the satisfaction of the Sessions 

Judge till the hearing of the appeal by him. 

K.S./r.K, Case remanded. 
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Addison and Din Mohammad JJ. 

Wah Dad — Plaintiff — Appellant. 

v. 

Mt. Imam Khatun and others — 

Defendants Respondents^ 
Second Appeai No. 636 of 1937, Decided 
on 27th January 193 8 , from decree of Dist. 
Judge, Jhelum, D/. 13th March 1937, 
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Custom (Punjab)— Mair Minhas of Chakwal 
Tahsil in Jhelum District — Will by sonless pro- 
prietor of ancestral or self-acquired property in 
favour of daughter's daughter is valid. 

Among Mair Minhas (Rajputs) of Ohakwal 
Tahsil in the Jhelum District a will by a sonless 
proprietor of ancestral or self-acquired property in 
favour of his daughter’s daughter is valid in pre- 
sence of his brother : Case law discussed. 

[P 528 C 1; P 529 C 1] 

Achhru Ram — for Appellant. 

Ghulam Mohy-ud-Din — 

for Respoyidents. 

Addison J. — Karam, a Mair Minhas of 
Tahsil Chakwal in the Jhelum District, 
imade a will on 7th July 1931 in favour of 
‘his daughter’s daughter, Mt. Imam Khatun. 
Shortly after that he was murdered. The 
.present suit has been brought by his brother 
"Wali Dad for a declaration that the will 
was invalid by custom. The trial Court 
held that the ancestral property could not 
.be bequeathed by Karam but that the self, 
acquired property could, and he granted the 
plaintiff a declaration with respect to the 
ancestral property. On appeal the learned 
District Judge has held that Karam had 
power in the absence of sons to bequeath 
his ancestral and self- acquired property to 
whomsoever he wished. He, therefore, 
accepting the defendants’ appeal dismissed 
the suit. This second appeal has been 
brought by Wali Dad in this Court on the 
usual certificate granted under S. 41, Pun. 
jab Courts Act. The subject of the power 
of alienation of the Mahomedan tribes of 
the Jhelum District has been frequently 
before the Courts. Custom has always had 
its deepest roots in the central districts of 
the Punjab and it is doubtful if originally it 
had much hold upon the northern district 
of Jhelum. The riwaj-i-am of 1880 of the 
Jhelum District, which is given as App. 1 
of the riwaj-i-am prepared by Mr. Talbot 
in 1901, is quite definite on this point. As 
regards gifts, it was said by all tribes that a 
proprietor could give away all or part of his 
property in his life-time provided he made 
over possession but that no one gave all his 
property to his daughter or a stranger in 
the presence of sons but no one denied his 
power to do so. As regards wills, all tribes 
except Awans said that the owner of pro- 
perty could dispose of it by will but in 
practice this was not done as the power of 
gift was sufficient. In 1880 therefore it is 
• clear that there was unrestricted power 
. of gift or will, whether the property was 
.'ancestral or non. ancestral. 

According to the answer to the question 


No. 78 of Mr. Talbot’s Customary law of 
Jhelum District, Awans and all Musalman 
tribes of Chakwal, also Hindus except 
Brahmans, are reported as having said 
that ancestral property could not be dis- 
posed of by will, but self- acquired property 
could be so disposed of. Other tribes gave 
other replies and Mr. Talbot added a note 
that in spite of judicial decisions to the 
contrary no tribe admitted an unlimited 
power of bequest as regards ancestral land. 
He admitted the previous entry in the old 
riwaj.i.am and stated that Courts had 
often followed it but he added that he con- 
sidered it incorrect. His opinion may be 
better explained by the circumstance that 
at the time he was writing, it was usually 
considered that there was a sort of general 
custom prevalent throughout the Punjab 
which was far from being the case. 
Although therefore in accordance with the 
statement in the riwaj-i-am of Mr. Talbot's 
compilation, the burden of proof may be 
upon the grand-daughter, that burden is 
practically displaced by the clear entry in 
the former riwaj-i-am and by the judicial 
decisions based on it. The subject is dis- 
cussed at length by one of us in 132 I C 
209 1 where most of the authorities are 
reviewed. Reference therefore need only 
be made to some of the earlier decisions. 


In 122 P R 1884 2 it was found that by 
the custom prevailing among Jhanjuas of 
the Jhelum Tahsil, alienation of land in 
favour of a daughter by will was permitted. 

In 93 P R 1885 3 it was held that, among 
Mahomedan Rajputs of the Chakwal Tahsil, 
a proprietor without male issue could by 
custom make a will leaving his entire 
estate to his daughter to the prejudice of 
his near collaterals ; and Mair Minhas are 
Rajputs. 

There was however a decision in 50 P R 
1902 4 where it was held that it had not 
been established that a sonless Mair Mana 
(Rajput) in the Chakwal Tahsil was com- 
petent to alienate his ancestral property by 
will or gift in favour of his sister’s sons in 
the presence of his first cousin without his 
consent. This decision however was not 
followe d in 22 P R 19Q4 5 where the sub- 

1. Mt. Nadran v. Muhammad Hussain, (1931) 18 

AIR Lah 460=132 I C 209. 

2. Sabalam v. Mt. Sarfaraz, (1884) 122 P R 1884. 

3. Fazl v. Mt. Bhagbari, (18^5) 93 P R 1885. 

4. Haidar Khan v. Jahan Khan, (1902) 50 P R 

1902=65 PLR 1902. # . oft 

6. Sher Jang v, Ghulam Mohiadin, (1901) 22 

P R 1904=40 P L R 1904. j . _ ; 
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ject was exhaustively discussed. It was 
found in that case that amongst Maho- 
medan Mair Rajputs of the Chakwal 
Tahsil, a gift by a sonless proprietor of 
half his ancestral property in favour of his 
daughter’s son in presence of his agnatic 
heirs was valid by custom, while in 71 
P R 1904° it was held that by custom 
among Moghals of the Chakwal Tahsil of 
the Jhelum District, a gift by a sonless 
proprietor of the whole or a substantial 
part of his ancestral immovable property 
to his relations in the female line was valid 
without the consent of his agnatic male 
heirs. 


Again in 96 P R 1907 7 it was held that 
among Mair Rajputs of the Chakwal 
Tahsil, a gift by a childless proprietor of 
his entire estate in favour of two grand, 
nephews in the presence of other nephews 
and grandnephews was valid. 

In 87 P R 1918 s it was held that by 
custom among Mair Rajputs of the Chak. 
wal Tahsil a sonless proprietor was com- 
petent to devise the whole of his ancestral 
estate in favour of his daughter in the pre- 
sence of his brother. 


10 Lah 581° is a similar decision with 
respect to Mahomedan Gujjars of the 
Jhelum Tahsil. There is only one othei 
case that need be referred to, namely 5 Lah 
34, where it was held that sonless Awans 
of Talagang Tahsil of the Jhelum District 
were not entitled to dispose of their ances- 
tral property by will, though the Judges, 
who decided the case, considered that they 
had power to gift their ancestral property. 
(As pointed out however in 132 I C 209, 1 
the power of testation is co-extensive with 
the power of gift and in fact in Mr. Talbot’s 
Customary Law no distinction is drawn 
between the two powers by the various 
tribes. In the circumstances we hold that 
it has been established that Karam had 

power to make such a will and we dismiss 
this appeal with costs. 

_ D,s -/ R « g « Appeal dismissed. 

6. Ha»n^ v^Jahana, (1904) 71 P R 1904=36 

7 ' *1907=28' P lV itos 0 Shah ' U907) 96 P R 

8 ’ T a o ’* ( 1 1918) 5 A 1 R Lah 347 = 

9 P R 1918=99 p L R 1918. 

9 ’ Lab 1 loo— 5 T V V, Bag8a * (1929 ) 16 A I R 

P LR 0O6 ° 705=10 681=30 

10 - a M4) u a 1 R ' Lah « 2 = 
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Blacker J. 

Mithu Lal — Convict — Petitioner. 

v. 


Emperor. 

Criminal Revn. No. 1680 of 1937, Decid- 
ed on 22nd January 1938, from order of 
Sess. Judge, Delhi, D/. 19th August 1937. 

Punjab Excise Act (1 of 1914), S. 61 (2) (a) 
—M owning duly licensed shop for sale of 
liquor at G-His son R keeping ordinary gro- 
cer s shop at I ), 12 miles away from G — R 
ordering liquor from R to be delivered to him 
at R’s shop at D— Liquor brought from AT* shop 
at G and delivered to II in R’s shop at D—M 
present at the time of delivery of liquor and 
payment made to him— R held merely acting 
as agent of H for purchase of liquor from M 
at G— There was no sale of liquor in D but at 

(/ anc * ^ence no offence under Section 61 was 
committed by M. 

M had a shop at G duly licensed for the sale of 
liquor. His son It had an ordinary grocer’s shop 
with no license to sell liquor at D, which was 
some 12 miles from G. The excise authorities hav- 
ing been informed that R was selling liquor with- 
out license got hold of one II and induced him to 
order from R some liquor to be delivered to him at 
R s shop in D. Accordingly the order was taken 
and the liquor was brought from M's shop at G 
and when H went to get the liquor, it was placed 
in his car and he paid for it. M was present and 

the money in payment of the liquor was actually 
given to him : J 


Held that R was merely acting as the agent of 
II for the purchase of liquor from M at G. There 
was no sale of liquor in D. The only sale that 
took place was at G where M being fully entitled 
to do so by his license, sold to H through R the 
liquor ordered by him and the mere fact that 
the delivery was made in D and that payment 

.A 0 , ** n Ir L-° dld not alfcer th0 case: 31 All 
(1932) IS T L R 636 and (1903) 90 L T 
88, Rel. on. [p 530 q ± 2 j 

Shamair Chand and Parkash Chand — 


for Petitioner. 

A. G. Maurice for Advocate-General — 

for the Crown. 

Order. Lala Mithu Dal is a peti- 
tioner for the revision of his conviction 
under S. 61, Act 1 of 1914. The facts of 
the case are as follows : The petitioner 
Lala Mithu Lal has a shop at Ghaziabad 
in the United Provinces duly licensed for 
the sale of liquor. His son Radhe Mohan 
has an ordinary grocer’s shop with no 
license to sell liquor in New Delhi, which 
is some 12 miles from Ghaziabad. The 
excise authorities of New Delhi having 
been informed that Messrs. Radhe Mohan 
were selling liquor without license got hold 
of a gentleman, named Mr. Hilditch, and 
induced him to order from them a bottle 
of whisky and a bottle of gin to be deliver- 
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ed to him at Messrs. Eadhe Mohan’s shop 
at New Delhi. Accordingly the order was 
taken and when Mr. Hilditch went to get 
the whisky and gin it was placed in his 
car and he paid for it. The petitioner was 
present and the money in payment of the 
liquor was actually given to him. 

The Courts below on these facts have 
found that the sale of liquor by the peti- 
tioner to Mr. Hilditch took place in New 
Delhi. This finding appears to me to be bad 
in law and cannot be sustained. It is neces- 
sary to examine in more detail exactly what 
the evidence is. Mr. Hilditch has deposed 
that when he rang up Messrs. Eadhe Mohan 
he asked them to obtain for him a bottle 
of whisky and a bottle of gin and not to 
sell him these articles. He also deposed 
that he was told by them on the telephone 
that the articles would have to be brought 
from Ghaziabad. Accordingly one of the 
assistants in Messrs. Eadhe Mohan’s shop 
went to Ghaziabad by motor bus, got the 
liquor from the Ghaziabad shop, where he 
signed a cash memo for it in the name of 
Mr. Hilditch, brought it back, paid octroi 
for it at Delhi and kept it in the shop of 
Messrs. Eadhe Mohan pending the taking 
of delivery by Mr. Hilditch. It is clear to 
me on these facts that Messrs. Eadhe 
Mohan were merely acting as the agents 
for Mr. Hilditch for the purchase of this 
liquor from the petitioner at Ghaziabad. 
Mr. Hilditch’s statement, to which I have 
referred, shows clearly that he knew that 
Messrs. Eadhe Mohan could not provide 
him with the whisky and the gin them- 
selves. This is further shown by his admis- 
sion when cross-examined that he had in 
his possession and had seen the catalo- 
gues of Messrs. Eadhe Mohan and Messrs. 
Mithu Lai respectively. These catalogues, 
which are evidence in the case, show that 
Messrs. Eadhe Mohan did not undertake to 
supply liquor whereas the petitioner did. I 
am clear, therefore, that Messrs. Eadhe 
Mohan through their servant, who went to 
Ghaziabad, were merely acting as the agents 
of Mr. Hilditch for the purchase of this 
whisky and gin from the petitioner at 
Ghaziabad, where the petitioner was per- 
fectly entitled in law to sell it to Mr. 
Hilditch. 

The mere fact that the delivery by the - 
agent to his principal took place in Delhi 
and that the money was paid to the vendor 
in Delhi does not mean that the sale took 
place there. Ss. 20 and 39, Sale of Goods 
Act, make this perfectly clear. If any 
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authority were needed for this proposition 
there is an English case (1932) 48 TLR 
636 1 (two connected appeals). A similar 
authority is (1903) 90 L T 88. 2 In these 
cases it was held that the sale of liquor in 
very similar circumstances to the present 
took place on the licensed premises and not 
at the place at which the goods were sub- 
sequently delivered and at which payment 
was made for them. There appears to be no 
direct Indian authority, but the same prin- 
ciples are involved in 31 All 293, 3 which 
would have been a direct authority if Messrs. 
Eadhe Mohan had been prosecuted instead of 
Mithu Lai for selling this liquor in Delhi. 
In that case one Panna Lai was asked by 
the Secretary of the Jhansi Club to supply 
him with methylated spirits. Not having 
a license for the sale of methylated spirits 
Panna Lai obtained them from someone 
who had and delivered them to the Secre- 
tary of the Jhansi Club. On this it was 
held by the Allahabad High Court that this 
act could not be described as a sale by Panna 
Lai to the Club. The principles involved 
are similar to those of this case. I am 
therefore satisfied on the facts as found 
that there was no sale in Delhi. The only 
sale that took place was at Ghaziabad 
where the petitioner being fully entitled to 
do so by this license, sold to Mr. Hilditch 
through Mr. Hilditch’s agents the bottle of 
whisky and the bottle of gin. As I have said 
above the fact that delivery was made in 
Delhi and that payment was made to the 
petitioner in Delhi does not alter the case. 

I accordingly accept this petition and ac- 
quitting the petitioner direct that the fine 
if paid by him be refunded. 

r.m./r.k. Petition allowed. 

1. Jones v. Mighall and Nelson v. Mighall, (1932) 

96 J P 395=48 T L R 636=30 L G R 412. 

2. Walker v. Walker, (1903) 90 L T 88. 

8. Emperor v. Panna Lai, (1909) 81 All 293 = 

2 10 192-6 A L J 238=9 Cr L J 603. 
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Addison and Din Mohammad JJ. 

Gopi Nath Vir Bhan, Assessee — 
Petitioner. 

v. 

Commissioner of Income-tax, Punjab > 
North-West Frontier and Delhi Pro - 
vinces , Lahore — Respondent. 

Civil Eef. No. 23 of 1937, Decided on 
6th January 1938, made by Commissioner 
of Income-tax, Punjab, North-West Fron- 
tier and Delhi Provinces, Lahore, D/- 11th 
October 1937. ' 
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(a) Income-tax Act (1922), S. 10 (2), CU. (i) 
and (ix) — Certain company having lease of 
cotton ginning factory — Agreement between 
company and assessee for ginning assessee’* 
cotton — Assessee agreeing to pay to company 
ginning charges and certain share in the net 
profits in addition — Company not responsible 
in case of loss — Share of net profits paid to 
company cannot be deducted from assessee’s 
total income either under cl. (i) or cl. (ix). 

Certain company took on lease a cotton ginning 
faotory and the assessee entered into an agreement 
with the company for the ginning of his cotton. 
It was stipulated between them that besides tho 
ginning charges which were fired in the agreement, 
the company would bo entitled to oue-third of tho 
net profits calculated after making certain deduc- 
tions. In the case of loss no sum was to bo paid to 
the company nor was the company liable to any 
• contribution on that account. In tho accounting 
year the assessee paid to tho company certain sum 
towards ginning charges and in addition paid 
certain sum as one-third of the net profits earned 
by the assessee. The assessee claimed to deduct tho 
latter sum from his total income on tho ground 
that it came under cl. (i) or cl. (ix) of S. 10 (2) : 

Held that tho share in the net profits which 
was a fluctuating item could not be treated as rent 
within tho meaning of cl. (i) : A 1 R 1937 P C 189 
ReL on • [P 531 C 2; P 532 C 1] 

Held further that the sum claimed to be de- 
ducted was an appropriation of profits after they 
had been earned and not an admissible expendi- 
ture incurred for the purpose of earning those pro- 
fits : Case law discussed. [p 533 q 

C AC ‘ ( , I922 >' S - 10 (2) (Hi) and 

2 >. bo (5) — Question whether advance by part- 
ner is loan to partnership or increase in capital 
is question of fact - High Court cannot inter- 
fere with Income-tax Officer’s finding on it. 

It is a question of fact whether the advances 
made by a partner is a loan to the partnership or 
an increase in the capital of the firm, and when 
once the Income-tax authorities have held that it 
was by way of an increase in tho capital of the 
firm and not a loan independent of the partner- 
ship capital the High Court has no authority to 
interfere. [p 533 ’ x] 

Kripa Ham Bajaj — for Petitioner . 

S. M. Sikri for J. N. Aggarwal — 

for Respondent. 

Din M°hamm a d J. - Ihis i 3 a oase 

stated by the Commissioner of Income-tax 
under sub.s. (3) of S. 66, Income-tax Act. 
l he two questions that were formulated 
by this Court for the opinion of the Com. 

terms°^ er W6r6 couched in the following 

(1) Whether the sum of Rh 22 42Q x^ *x„ 

SSSS -jaw. -aSS B 

& an . d Sbanti Sarup respec- 

tively, as interest on capital alleged to have teen 
borrowed from them by the assessee ? 


In the opinion of the Commissioner both 
questions should be answered in the nega- 
tive and we have no hesitation in agreeing 
with him. The sum involved in question 
No. I was paid by the assessee to Jagan 
Nath Syal and Company, hereinafter called 
the company, in the following circum- 
stances : The company took on lease a 
cotton ginning factory and the assessee 
entered into an agreement with the com- 
pany for the ginning of his cotton. It was 
stipulated between them that besides the 
ginning charges, which wore fixed in tho 
agreement, tho company would be entitled 
to one-third of the net profits calculated, 

after deducting all ginning charges at the above 
mentioned rates and all other expenses connected 
with sale and purchase of cotton and seed, insur- 
ance, interest at tix per cent, per annum travel- 
ling, food of workers and employees, staff salaries, 
etc., bad debts and irrecoverable items. 

In case of loss no sum was to be paid to 
the company nor was the company liable to 
any contribution on that account. In the 
accounting year the assessee paid to the 
company Hs. 68,000 odd towards ginning 
charges and in addition Rs. 22,429 were 
paid to it which represented one-third of 
the net profits earned by the assessee after 
making the necessary deductions specified 
m the agreement. It is the latter sum 
which the assessee claims to deduct from 
his total income and the income-tax autho- 
rities have refused to allow him to do so 
on the ground that it was covered neither 
by Cl. (i) nor Cl. (ix) of sub-s. (2) of S. 10, 
Income-tax Act. It is a well-settled princi- 
ple that if any deduction is claimed, it is 
for the assessee to prove that that deduc- 
tion is legally allowable to him. If he fails 
to do so, the amount so claimed is liable to 
be assessed. It’is obvious that Clause (i) of 
sub.s. (2) of S. 10 does not cover the 
amount and it is significant that through- 
out the proceedings before the income-tax 
authorities prior to the issue of mandamus 
by this Court the assessee never based his 
claim on that clause. Had the sum in dis- 
pute been rent, it could easily have been so 
expressed in the agreement entered into! 
between the assessee and the company. This 
however was not done nor can a fluctuating 
item like this be treated as rent. The fol 
lowing observations of their Lordships of 
the Privy Council in 5 I T H 270 1 are per-' 
tinent in this respect : 

1. Indian Radio and Cable Communications Co. 
v. Commissioner of Income-tax, Bombay Pre- 
aidonoy & Aden, (1937) 24 A I R P C 189=5 
I T R 270=1 L R (1937) Bom 591 (P C). 
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Circumstances of greater importance are that 
the sum payable may be small or great or nothing 
— a most unusual feature in the case of rent — 
and that it is impossible to presume or infer 
that the half share of profits is being paid only as 
rent, or as a similar payment, in consideration 
merely of the use of the plant. 

We hold therefore that the sum in dis- 
pute could not be deducted as rent paid for 
the premises in which the assessee carried 
on his business. It now remains to be seen 
whether it is “expenditure (not being in 
the nature of capital expenditure) incurred 
solely for the purpose of earning such pro- 
fits or gains." Here too, as remarked above, 
we are inclined to agree with the Commis- 
sioner that the payment of the sum in dis- 
pute was an appropriation of profits after 
they had been earned and not an admissible 
expenditure incurred for the purpose of 
earning those profits. In a case reported in 
5ITR 270, 1 their Lordships of the Privy 
Council had occasion to consider a some- 
what similar matter and observed as fol- 
lows : 

The sum is in truth made payable as part of the 
consideration in respect of a number of different 
advantages which the appellants derive from the 
agreement and not all of them can be shown to be 
of a purely temporary character. The agreement 
as a whole is much more like one for a joint ad- 
venture for a term of years between the appellant 
company and the Communications company than 
one for a lease for that period .... 

Their Lordships recognize the difficulty which 
may often exist in deciding whether expenditure, 
not in the nature of capital expenditure, has been 
incurred solely for the purpose of making or earn- 
ing ‘income, profits or gains’ and they agree that 
it may be impossible to formulate a test which 
will always suffice to discriminate between the 
expenditure which is and which is not allowable 
for the purpose of income-tax but in the present 
case they have little hesitation in coming to the 
conclusion that the proposed deduction is not 
allowable. 

In that case the Communications Com- 
pany and the Radio Company entered into 
an agreement to the effect that their busi- 
nesses in India should be combined and 
conducted by the Radio Company for a 
certain number of years. The Communica- 
tions Company agreed to deliver all the 
plant, machinery, fittings, etc., of their 
business in India to the Radio Company to 
be used by the latter during the period of 
the agreement and the latter agreed to 
pay one- half of its net profits for each of 
its financial years to the Communications 
Company. It was this half share of the 
net profits which was claimed by the Radio 
Company as a permissible deduction. 


In 5 I T 0 363, 2 again a case that went to 
the Privy Council, their Lordships held 
that in computing the assessable profits or 
gains of the assessee’s business no allowance 
was deductable in respect of the half share 
of the net profits payable by the assessee 
to the French Colonial Government. Lord 
Macmillan, who delivered the judgment, 
observed as follows : 

It is claimed for the Company that when it 
makes over to the Colonial Government their half 
of the net profits It is making an expenditure 
incurred solely for the purpose of earning its own 
profits. The Court below has unanimously nega- 
tived this contention and in their Lordships’ 
opinion has rightly done so. A payment out of 
profits and conditional on profits being earned 
oannot accurately be described as a payment made 
to earn profits. It assumes that profits have first 
come into existence. But profits on their coming 
into existence attract tax at that point and the 
revenue is not concerned with the subsequent 
application of the profits. 

In two subsequent cases, his Lordship 
threw further light on these observations 
and tried to explain as to what his real 
import was in using these words. In (1932) 
16 Tax Cas 293 3 at p. 331, his Lordship 
remarked : 

When therefore, in the passage referred to by the 
Attorney-General in the Pondicherry case 2 I said 
that ‘a payment out of profits and conditional on 
profits being earned cannot accurately be described 
as a payment made to earn profits’, I was dealing 
with a case in which the obligation was, first of 
all, to ascertain the profits in a prescribed manner, 
after providing for all outlays incurred in earning 
them, and then to divide them. 

In 64 I A 215, 4 his Lordship once more 
adverted to the Pondicherry case 2 and 
observed as follows : 

In the Pondicherry case 2 the assessees were 
under obligation to make over a share of their pro- 
fits to the French Government. Profits had first to 
be earned and ascertained before any sharing took 
place. 

His Lordship further added : 

Their Lordships recognize, and the decided cases 
show, how difficult it is to discriminate between 
expenditure which is, and expenditure which is 
not, incurred solely for the purpose of earning pro- 
fits or gains. In the present case their Lordships 
have reached the conclusion that the payments in 
question were not expenditure so incurred by the 
appellants. They were certainly not made in the 

2. Pondicherry Railway Co. Ltd. v. Commr. of 
Income-Tax, Madras, (1931) 18 A I R PC 165 
=132 I 0 619=5 I T C 363=54 Mad 691=58 
I A 239 (P 0). 

8. Adamson v. Union Coldstorage Co., (1932) 16 
Tax Cas 293=146 L T 172. 

4. Tata Hydro Electric Agencies Ltd.. Bombay 
v. Commr. of Income-tax, Bombay Presidency 
and Aden, (1937) 24 AIRPO 189=168 
I 0 173=64 I A 216=1 L R (1937) Bom 
888 (P C). 
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process of earning their profits; they were not pay. 
ments to creditors for goods supplied or services 
rendered to the appellants in their business; they 
did not arise out of any transactions in the con* 
duot of their business. That they had to make 
those payments no doubt affected the ultimato 
yield in money to them from their business, but 
that is not the statutory criterion. ... In short, 
the obligation to make these payments was under- 
taken by the appellants in consideration of their 
acquisition of the right and opportunity to earn 
profits, that is, of the right to conduct the busi- 
ness, and not for tho purpose of producing profits 
in the conduct of the business. 

In the present case also, the assessee had 
the advantage of securing a monopoly of 
ginning his own cotton and this was a sub- 
stantial advantage that he had gained. We 
are even prepared to go further and say 
that in the present case the company and 
the assessee had started a quasi partnership 
business in which the company had to 
receive certain definite sums as ginning 
charges and had in addition to receive cer- 
tain profits after making certain deductions 
and not to be responsible for any losses. 
The profits were to he paid to the company 
after they were earned and as such they 
cannot in any way be treated as an ex. 
penditure which the assessee had to incur 
for earning them. The second question can 
be disposed of on the short ground that it 
|is a question of fact whether the advance 
made by a partner is a loan to the partner- 
ship or an increase in the capital of the firm, 
and when once the income-tax authorities 
have held that it was by way of an increase 
in the capital of the firm and not a loan 
independent of the partnership capital, we 
have no authority to interfere. We accord- 
ingly answer both questions in the nega- 
tive. The assessee will be liable to pay the 
costs of this reference to the Commissioner. 

D.s./b.k. Answer in the negative. 


A. I. R. 1938 Lahore 533 

Addison and Abdul Rashid JJ. 
Sundar Das Defendant — Appellant. 

v. 

Secretary of State, Plaintiff, and others. 
Defendants Respondents. 

S ®“ n l, A P paal No. 1411 of 1937, Decided 
on 25th February 1938, from decree of Diet. 

Judge, Lyallpur, D /. 13th August 1937. 

monev ; P lP* i 190 t 8) A S. 60 - Compensation 

LanH V “?. d * of . C ° 1I «‘or awarded under 
Land Acquisition Act i. not liable to attach- 
ment« 

Compensation money awarded under the Land 
Acquisition Act is not liable to attachment at the 


instance of the creditors of the persons whose 
lands have been acquired until the amount is 
tendered to them under B. 31 of Land Acquisition 
Act. Tho money in the hands of the Collector is 
money belonging to the Government until the 
tender is mado and no relationship of oreditor and 
debtor can bo said to have been established bet- 
ween tho Collector on the one side and the owners 
of the lands on the other. 8. 60, Civil P. C., does 
not therefore apply to such a case and the amount 
in the hands of the Collector cannot be attached 
by creditors holding money decrees against the 
persons to whom the compensation has been 
awarded : A 1 R 1924 Mad 521 and (1901) 2KB 
199, Bel. on. [P 534 C 1] 

Har Bhajan Das — for Appellant. 

Mohd. Monir, Assistant to Advocate- 
General — for Respondents. 

Abdul Rashid J. — Some land belonging 
to Fauja Singh, defendant 3, and Vir Singh, 
defendant 4, was acquired by the Secretary 
of State for India in Council under the Land 
Acquisition Act. Sundar Das, defendant 1, 
and Mathura Das, defendant 2, had two 
money decrees against Fauja Singh and Vir 
Singh. After the award had been made by 
the Collector and before the money was 
tendered to defendants 3 and 4 under S. 31, 
Land Acquisition Act the decree- holders 
got the money attached. The Secretary of 
State thereupon instituted the suit out of 
which the present appeal has arisen for a 
declaration that the compensation money in 
his hands due to defendants 3 and 4 could 
not be attached in execution of the money 
decrees obtained by defendants 1 and 2 
against defendants 3 and 4. The suit was 
dismissed by the trial Court. On appeal the 
learned District Judge decreed the claim. 
Against this decision Sundar Das, defen- 
dant, has preferred a second appeal to this 
Court. 

Section 31, Land Acquisition Act lays 
down that on making an award under S. 11, 
the Collector shall tender payment of the 
compensation awarded by him to the per- 
sons interested, entitled thereto according 
to the award, and shall pay it to them 
Unless prevented by some one or more of 
the contingencies mentioned in sub-s. (2) of 
that section. If there is no person to receive 
the money or if the persons entitled to the 
money do nob consent to receive it, the 
Collector is bound to deposit the amount of 
the compensation in the Court to which a 
reference under S. 18 would be submitted. 

It is further provided that a person, who 
receives the money otherwise than under 
protest, is not entitled to have a reference 
made to the District Judge under S. 18 of 
the Act. If however he receives the money 
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under protest, he does not lose his right of 
having a reference made under S. 18. The 
provisions of this section make it clear that 
until the tender is made, the money belongs 
to the Government, and that the Collector 
has got to carry out his duty of making 
the tender to the persons interested, as the 
receipt of the money by the owner of the 
land without protest takes away certain 
rights, which would accrue to him if he 
receives the money under protest. The Land 
Acquisition Act is a complete Code in itself, 
and until the tender is made, the person 
whose land has been acquired, does not 
become a creditor or the Collector a debtor. 
Reference may be made in this connexion to 
a Division Bench ruling of the Madras High 
Court reported in 78 I C 82, 1 where it was 
laid down that the compensation money 
payable under the Land Acquisition Act is 
payable under that Act and that Act only. 
Any rights in respect of it are creatures of 
the statute and nothing else. It was held in 
(1901) 2KB 199, 2 in respect of surplus 
assets of a company in liquidation, that 
when it is the duty of some officer of the 
Court to distribute money, which is in his 
hands, in a particular way, the relation of 
debtor and creditor is not constituted bet- 
ween him and the person who is entitled 
to all or some part of the money, which is 
in his hands. He is an officer of the Court 
and his duty is to the Court, and no debt 
is created which can be the subject-matter 
of attachment against him as garnishee. 

It is clear from the authorities quoted 
above that the money in the hands of 
the Collector is money belonging to the 
Government until tender is made to defen- 
dants 3 and 4, and that no relationship of 
creditor and debtor can be said to have 
been established between the Collector on 
the one side and the owners of the land on 
the other. In these circumstances S. 60, 
Civil P. C., has no applicability. For the 
reasons given above, we affirm the decision 
of the learned District Judge and dismiss 
this appeal. Having regard to all the cir- 
cumstances we order that the parties will 
bear their own costs in this Court. 

R.M./r. k. Appeal dismissed. 

1. Secy, of State v. Kuppuswami, (1924) HAIR 

Mad 521=78 I 0 82=46 M L J 36. 

2. Spence v. Coleman, (1901) 2KB 199=70 L J 

K B 632 = 84 L T 703 = 49 W R 616 = 17 

T L R 469. 
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FULL BENCH 

Young C. J., Tek Chand and 
Monroe JJ. 

Abdul Majid — Convict — Petitioner. 

v. 

Emperor. 

Criminal Revision No. 1472 of 1937, 
Decided on 19th April 1938, from order of 
Sess. Judge, Sialkot, D/- 14th June 1937. 

(a) Criminal Trial — Witness — Poverty of 
witness is no ground for discrediting him — (Per 

Blacker J.). 

Many a man is poor because he is honest and it 
is no ground for discrediting his evidence. 

[P 535 0 1] 

❖ ❖ (b) Penal Code (1860), S. 441— Entry at 
night in ^ complainant’s house to have inter- 
course with complainant's sui juris daughter by 
invitation Case does not fall under S. 441 — 

(Per Full Bench) : 17 P R 1908 Gr, Overruled. 

It must depend on the facts of each case, as to 
whether an intent to annoy the person in posses* 
sion of the property entered upon can in the 
circumstances, be reasonably inferred. [P 538 C 2] 

Where an acoused enters at night the complain- 
ant’s house with intent to have intercourse with 
the unmarried and sui juris daughter of the com- 
plainant by invitation, the accused cannot be said 
to have the ‘primary’ or even the ‘subsidiary* or 
secondary” intent to annoy the person in pos- 
session, from whom he had taken all possible pre- 
cautions to keep his entry seoret. The mere fact 
that he knew, or ought to have known, that, if 
discovered, his presence in the house might cause 
annoyance to the owner or other inmates of the 
house, is by itself not sufficient to bring his case 
within S. 441 : 17 P R 1908 Gr, Overruled ; 12 
P R 1906 Gr , ( F B), Expl.; Case law reviewed. 

[P 538 0 2, P 639 0 1] 

Dr. Muhammad Alam — for Petitioner. 

Muhammad Monir, Assistant to the 
Advocate-General — for the Crown. 

Order of Reference. 

Blacker J. — The learned Judge who 
admitted this petition remarked in his 
admitting order that the case was obvi- 
ously highly suspicious and after hearing 
counsel and perusing the record I think 
that this estimate has been completely 
justified. It is clear to my mind that the 
petitioner’s story is the truer one. The 
prosecution witnesses are not to be relied 
upon as they have been manifestly disin- 
genuous in attempting to conceal the fact 
that the appellant was not only a relation 
of theirs but a boy who was on friendly 
terms with members of their family, not 
only with the girl in question but also with 
her brother. In fact the complainant who 
was attempting to deny that the boy had 
been in his house for the last 6 or 7 years, 
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was forced to admit;, when a photograph 
was shown to him, that that photograph 
was of the funeral of another son of his, 
taken as recently as three years ago, in 
which the petitioner is shown as taking a 
prominent part. But quite apart from this, 
there is also the evidence of a defence wit. 
ness, Wazir Ullah, who is equally related to 
both the parties. His evidence has been 
dismissed by the trial Magistrate on the 
ground that he is penniless. Actually be 
has merely stated in cross-examination that 
the house in which he lived is mortgaged 
and that his father’s land has either been 
sold or mortgaged. This is far from mean- 
ing that he is absolutely penniless because 
he was not asked whether he had any other 
income. But even if he were penniless, this 
does not mean that he is an unreliable wit- 
ness. Many a man is poor because he is 
honest and it seems to me no ground for 
.discrediting his evidence. This witness 
Ideposes to the terms of intimacy between 
the petitioner and the family of the com- 
plainant. 

On the other hand the story for the pro- 
secution to my mind bears all the hall- 
marks of a fabricated story. The learned 
Magistrate was asked to visit the spot, but 
for some reason he refused to do so. This 
was an unfortunate decision because it was 
a type of case in which the visiting of the 
spot was most desirable. The prosecution 
witnesses have given evidence that the bars 
of the door leading into the apartment in 
which the petitioner is stated to have been 
found, were torn open. It seems extraordi- 
nary that if the petitioner effected his entry 
into the room in this way, he made no noise 
about it which would have awakened the 
inmates. It seems to me far more probable 
that this door was left open as is indicated 
by a passage in the first information report 
to the effect that the front door of the 
house was left open because one Wazir 
Ahmad, complainant’s brother, had gone to 
the cinema that night and was expected to 
come home late. It has not been explained 
t>y the prosecution where Wazir Ahmad 
was sleeping that night, but the presump, 
tion appears to be that he would be sleep- 
ing in what is described as the male 
apartment where the other male members 
of the family were sleeping and in which 
the petitioner was alleged to have been 
ound. And if the front door was open the 
presumption is that this door would also 
be left open for him to get into his bed- 
room. This would also account for the very 
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clumsy piece of evidence about the finding 
of a dosed lock. It is difficult to under- 
stand why this lock was closed if the peti- 
tioner broke it open. Again it is difficult to 
accept the story that the petitioner was 
discovered because he crawled under the 
bed of one Nawab Din and then woke 
Nawab Din by bumping him from under- 
neath. If the petitioner’s object was to 
commit theft I cannot see how he could 
facilitate that object by crawling under 
Nawab Din’s bed. A thief breaking in at 
night would go stealthily to the place 
where the property to be stolen was, which 
according to the evidence was in an inner 
room. The necessity of these fabrications 
is apparent. If the petitioner’s story i 3 true 
that he went to the house at night on the 
invitation of Mt. Razia and had been 
caught by the members of the family at 
her cot, they would, to save their family 
honour, clearly suppress that story and 
have to invent another story to take its 
place. The improbabilities to which I have 
referred show that they have tried to 
invent such story and have invented it 
clumsily. 

The counsel for the Crown has suggest- 
ed that an adverse inference must be 
drawn against the petitioner because he 
did not put either Razia Begum or Nazir 
Ahmad, her brother, in the witness box. 
But it would have been absurd to have 
done so, because in the circumstances of 
the case no reasonable person would expect 
them to give evidence in his favour any 
more than the boy Sleem Ullah has done. 
On the other hand there seems to be no 
reason to reject the evidence of D. W. 1, 
Abdul Aziz, who is certainly not shown to 
have had any motive for giving false evi- 
dence, and he deposes that a small boy, 
whom he does not know, actually came 
and^told the petitioner that he was wanted 
by apa’ by whom he meant Mt. Razia. 

It seems to me therefore that the peti- 
tioner’s story is clearly the truer one and 
that he crept into the house late at night 
on the invitation of this girl who, as the 
evidence shows, occupied a room by her- 
self. To reach this room he had to pass 
through the male apartment. He was there 
surprised presumably by Nawab Din and 
to save the family honour the story of his 
burglarious entry was invented. 

The question however still remains whe- 
ther he is guilty of any offence or not. 
The offence of criminal trespass has to be 
done with the intent either of committing 
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an offence or of intimidating, insulting or 
annoying. As Mt. Razia was not a married 
girl there was clearly no offence to be 
committed, and the only possible criminal 
intent which could be attributed to the 
petitioner was that of annoying the inmates 
by having an illicit connexion with their 
female relation. There is a considerable 
divergence of view in the decisions whether 
in such cases it is impossible to hold that 
there was an intent to annoy. The learned 
counsel for the Crown has argued that the 
intent to annoy would be a sort of subsi- 
diary intent because, if discovered, the act 
which the petitioner committed was bound 
to annoy the occupants of the house. But 
it is clear that annoyance could only result 
from discovery and it must be patent that 
discovery was the last thing that the peti- 
tioner wanted or intended. Is it possible to 
hold that the last thing that a man intends 
to happen is his intention even if the 
epithet “subsidiary” is tacked on to it ? It 
has also been argued that a man must be 
held to intend the natural result of his act, 
but in this case the consequences, which 
might make the act criminal, depend upon 
an intervening contingency which the peti- 
tioner himself is clearly anxious to avoid. 
Such consequences can only be described 
as a possible result of his act, not as a 
natural result. 

My own view therefore is that no offence 
has been committed, but as in view of the 
divergence of opinion a similar question 
has recently been referred by Jai Lai J. 
in Criminal Reyn. No. 781 of 1937 1 for the 
decision of a Division Bench. I would also 
recommend that this case be laid for deci- 
sion before the same Bench. 
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he was passing through the room occupied 
by some other inmates of the house he was 
found out and arrested. The Courts below 
rejected his defence and found him guilty 
under S. 456, I. P. C., holding that he had 
entered the house with the intention of 
committing burglary. On revision, the case 
came up before Blacker J., sitting in Single 
Bench, who held that the case for the pro- 
secution bore all the hallmarks of a fabri. 
cated story”. After discussing the evidence* 
he came to the conclusion that it had not 
been proved that the petitioner had entered 
the house with the object of committing 
burglary. On the other hand, his findings 
were that the petitioner had crept into 
the house late in the night on the invita- 
tion of Mt. Razia, with whom he intended 
to have sexual intercourse, and that to 
reach her room he had to pass through the 
male apartments and was there surprised 
by P. W. Nawab Din, and that to save the 
family honour the story of his burglarious 
entry was invented. On these findings, the 
question arose as to whether the petitioner 
was guilty of the offence of criminal tres- 
pass as defined in S. 441, I. P. C. That 
section reads as follows : 

Whoever enters into, or upon, property in the 
possession of another with intent to commit an 
offence or to intimidate, insult or annoy any per- 
son in possession of such property, or having 
lawfully entered into or upon such property, un- 
lawfully remains there with intent thereby to 
intimidate, insult or annoy any such person, or 
with intent to commit an offence, is said to com- 
mit ‘criminal trespass’. 

It was conceded for the Crown that the 
girl being unmarried and sui juris, it was 
not a criminal offence to have intercourse 
with her with her consent and therefore 


Judgment of the Full Bench 

Tek Chand J.— The facts of the case, 
which has given rise to this reference are 
as follows : On the night of 13th April 
1937, Abdul Majid, petitioner, who is a lad 
19 years of age, was found in the house of 
Abdul Raoof (P. W. 1) in Sialkot. It was 
alleged by the prosecution that he had 
come there with the intention of commit- 
ting burglary. His defence was that he 
had a liaison with Mt. Razia Begum, the 
unmarried daughter of the complainant, 
who lived in the same house and had a 
separate room for herself ; that on the 
night in question he had come to visit Mt. 
Razia Begum by invitation, but that while 

1. Mohammad Yarv. Emperor, reported in (19S8) 
26 A I R Lah 614. 


the case did not fall within the first part of 
paragraph 1 of the section. It was however 
contended that the second part of the 
paragraph applied, as in entering the house 
in the possession of Abdul Raoof and 
Nawab Din, the petitioner had the intent 
to annoy” the persons in possession of the 
property entered upon. It was not denied 
that the “primary” intent of the petitioner 
in entering the house was to have inter- 
course with the girl, but it was urged that 
in the circumstances, he must be held to 
have the ‘secondary or subsidiary” intent 
of annoying the inmates of the house, for 
he must have known that, if discovered* 
the act which the petitioner committed, i. e- 
his entering the house, was bound to annoy 
the occupants of the house. Blacker 
was not inclined to accept this argument* 
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as it appeared clear from the facts that the 
alleged annoyance could only result from 
discovery and it was patent that discovery 
was the last thing that the petitioner 
wanted or intended and therefore in the 
oircumstances it was not possible to hold 
that the last thing that a man intends to 
happen is his intention even if the epithet 
'subsidiary' is tacked on to it". As however 
the contention for the Crown was supported 
by some judicial decisions of the Punjab 
Chief Court and other Courts, the learned 
Judge referred the case to a Division Bench. 
The Division Bench, not being satisfied 
with the correctness of these decisions, 
has referred the case to a Full Bench. 


Before us, the case has been argued at 
considerable length. Of the rulings on 
which counsel for the Crown relies, the one 
directly in point is 17 P R 1908 Cr, 2 the 
facts of which are very similar to those 
found in the present case. In that case, it 
was held that the entry in the complain- 
ant's house with the intention of having 
illicit intercourse with his widowed sister 
amounted to criminal trespass within the 
meaning of S. 441, Penal Code inasmuch as 
the particular object could not be obtained 
except by causing great annoyance to the 
brothers of the widow, who were the 
persons in possession of the house. The 
question was not discussed at any length, 
but the decision was based upon an earlier 
Full Bench ruling of the Chief Court in 
12 P R 1906 Cr, 3 in which it had been 
held that when a person, claiming a title 
to immovable property, whether his title 
is good or bad, enters without any legal 
justification upon property in the established 
possession of another, he must be inferred 
to have bad an intent to annoy the person 
in possession within the meaning of S. 441, 
Penal Code, even though he had no primary 
desire to annoy, and his only object was to 
obtain possession for himself. In that case 
the learned Judges discussed S. 441 at great 
length and in the course of the discussion 
Ulark 0. J. who delivered the majority 
judgment, referred (at p. 58) to the case of a 
person carrying on an intrigue with an un- 
married daughter of the person in possession 
of the property entered upon, and in that 
connexion he observed as follows * 

a 

2 - P V W R 8 XTO8^r=8Cr L R 

8 - woo Sc’, Sm/b? 


goes into his daughter’s bed room, there being a 
high probability that he will bo discovered. I ehould 
bo strongly disposed to hold that there was an 
intent on B's part to annoy A. B knew that he 
was likely to bo discovered, and witboutany excuse 
did an act which was bound to annoy A. I think 
he should be held to have intended the natural 
consequences of his act. 

This view was adopted in 17 P R 1908 
Cr,“ above referred, and the accused was 
convicted under S. 456, 1. P. C. This case has 
since been followed in several other cases. 
In some other cases, however, the correct- 
ness of this decision has been doubted. In 
AIR 1925 Lah 23 = 81 I C 239 4 Marti- 
neau J., sitting in Single Bench, held that 
to constitute criminal trespass there must 
be an entry into or upon property in the 
possession of another person, with one of 
the intents mentioned in S. 441, I. P. C. 
Mere knowledge that the entry is likely to 
annoy" a person in possession of the pro- 
perty is not sufficient to constitute criminal 
trespass, and that a case in which the entry 
will inevitably cause annoyance to a person 
in possession must be distinguished from 
one in which there is only a possibility of 
annoyance being caused. It was further 
observed that there was no presumption 
that a person intends what is merely a 
possible result of his action, or a result 
which, though reasonably certain, is not 
known to him to be so. Applying these 
principles, the learned Judge held that if 
an accused person succeeds in showing that 
his presence in the house was in conse- 
quence of an invitation from, or by the 
connivance of an unmarried woman living 
in the house, with whom he was carrying 
on an intrigue, and that he desired that 
his presence there should not be known to 
the person in possession, he cannot be con- 
victed of criminal trespass. The question 
arose again in A I R 1926 Lah 600=96 
I C 871, 6 decided by Harrison and Dalip 
Singh JJ. The facts found in that case 
were that the accused had entered into a 
house in order to carry on an intrigue with 
the owner’s unmarried daughter, who was 
aged 19, after taking every precaution to 
avoid discovery. It was held by the learn- 
ed Judges that it could not be said that he 
intended to cause annoyance to the person 
in possession of the house, and be was not 
therefore guilty of an offence under S. 448, 
Penal Code. Reliance was placed by coun- 

4. Asa Ram v. Emperor, (1925) 12 A I R Lah 23 

= 81 1 0 239 = 25 Or L J 761. 

5. Suleman v. Emperor, (1926) 13 A I R Lah 600 

=96 I 0 871=27 Cr L J 1016=27 PLR 886. 
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sel for the Crown upon 17 P R 1908 Or, 2 
but the learned Judges expressed their dis- 
sent with it and observed that : 

Where the inevitable consequence of a certain 
act is clear, it must be presumed that the person 
doing the act had a “secondary” intention of 
bringing about that consequence; but it was a 
very different thing from saying that a man must 
be taken to intend any consequence which may 
result, however remotely, from his conduct. 

In reference to the facts of the case be- 
fore them they observed that ; 

The accused having taken every precaution to 
avoid discovery, it could not be said by any sort 
of distortion of the meaning of the word ‘inten- 
tion’ that he either intended, or expected, that 
his conduct would cause annoyance by being 
made public. On the other hand, his conduot 
proved, that 'the last contingency that he expect- 
ed, or anticipated, or intended, was discovery, and 
he had taken the natural and obvious precautions 
to avoid such discovery’. 

The same view had been taken by the 
Allahabad High Court in 38 All 517. 6 In 
this case Sundar Lai J., held that an ac- 
cused person, though he may have known 
that, if discovered, he is likely to cause 
annoyance to the owner of a house, cannot 
be said to have intended either actually or 
constructively, to cause such annoyance. 
Accordingly, it was held that where a per- 
son entered a house with intent to have 
illicit intercourse with a woman, who was 
a widow and of age, he was not guilty of an 
offence. The Punjab ruling, 17 P R 1908 Cr, 2 
was expressly dissented from. This deci- 
sion of Sundar Lai J. was considered by a 
Division Bench of the Allahabad Court in 
40 All 221. 7 The learned Judges (Piggott 
and Walsh JJ.) endorsed the view that if 
the accused succeeds in showing that his 
presence in the house was in consequence 
of an invitation from, or by the connivance 
•of a female living in the house, with whom 
he was carrying on an intrigue, and that 
he desired that his presence there should 
not be known to the person in possession, 
then he cannot be convioted of criminal 
trespass. They held, however, that : 

If it is shown that the person in possession of 
the house has expressly prohibited the accused 
from coming to the house, an intent to annoy may 
be legitimately inferred. 

They observed that in cases in which an 
accused person has forcibly or clandestinely 
entered a house, which he knew to have 
been definitely closed and barred against 

' — — — — I ■ I ■ ■ I I— M l ■ ■■ ■ — 

6. Emperor v. Gaya Bhar, (1916) 8 A I R All 162 

=86 I 0 979=38 All 617=14 ALJ 719. 

7. Emperor v. Ohhote Lai, (1919) 6 A I R All 

249=49 I 0 103=20 Or L J 119=40 All 221 

=16 ALJ 163. 
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him by the owner thereof, it might not be 
a sufficient answer to a charge of criminal 
trespass for the accused to say that he 
personally hoped that the owner would 
remain in ignorance of the fact of his 
entry. The Court may find on the facts 
that the intention to insult or annoy, under 
such circumstances was so clearly inherent 
in the acts of the accused as to form an 
essential part of the purpose with which 
entry into the house was effected. On this 
point the remarks of the learned Judges of 
the Bombay High Court in 26 Bom 558 8 
are certainly pertinent. The Patna High 
Court has also reached the same conclusion 
in 4 Pat 459.° It was held in that case 
that if the intent was to carry on a peace- 
ful intrigue with an unmarried woman no 
offence was committed, but if the object of 
the entry was to force an intrigue upon a 
woman in the house and to have a forcible 
intercourse with her, the intention will 
necessarily be to insult or annoy and the 
act would fall under S. 441, I. P. C. The 
Madras High Court also has taken the 
same view in 19 Mad 240 10 which has since 
been approved by a Full Bench of that 
Court in 41 Mad 156. 11 In that case it was 
pointed out that; 

It is one thing to entertain a certain intention, 
and another to have the knowledge that one’s aot 
may possibly lead to a certain result. The section 
(441) defining criminal trespass is so worded as to 
show that the act must be done with intent and 
does not, as other seotions do (e. g. S. 426), 
embrace the case of an aot done with knowledge 
of the likelihood of a given consequence. 

With great respect, I agree with the view 
of the law expressed in these cases and find 
myself unable to follow the decision in 17 
P R 1908 Cr 2 or to accept, without reser- 
vation the dictum of Clark C. J. in 12 P R 
1906 Qr 3 on which it was based. It is, of 
course, not possible to lay down any hard 
and fast rule, governing all cases. It must 
depend on the facts of each case, as to 
whether an intent to annoy the person in 
possession of the property entered upon can, 
in the circumstances, be reasonably infer- 
red. But I find it impossible to hold that 
on the facts as stated in 17 P R 1908 Cr, 2 
which are almost identical with those found! 

8. Emperor v. Lakshman Raghunath, (1902) 26 

Bom 668=4 Bom L R 280. 

9. Mohammad Nazir- ud- Din v. Emperor, (1926) 

12 A I R Pat 713=87 I 0 106=26 Or L J 964 
=4 Pat 459=6 P L T 588. 

10. Queen-Empress v. Rayapadayaohi, (1896) 19 

Mad 240=1 Weir 637. 

11. Vullappa v. Bheema Row, (1918) 5 A I R Mad 

136=43 I 0 578=19 Or L J 162=41 Mad 156 
=33 M L J 729 (F B). 
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in the case before us, the aooused could be 
said to have the ‘primary’ or even the 
‘subsidiary* or ‘secondary’ intent to annoy 
the person in possession, from whom he had 
taken all possible precautions to keep his 
entry secret. The mere fact that he knew, 
or ought to have known, that, if discover, 
ed, his presence in the house might cause 
annoyance to the owner or other inmates 
of the house, is by itself not sufficient to 
'bring his case within S. 441, I. P. C. For 
the foregoing reasons, it must be held that 
on the facts a9 found by Blacker J., in this 
case, it cannot be held that on the night 
in question the petitioner entered Abdul 
Raoof’s house with intent to commit an 
offence or to annoy any of the persons in 
possession of the house. He has therefore 
been wrongly convicted of an offence under 
S. 456, I. P. C. I would accordingly accept 
his petition for revision, set aside his con- 
viction and sentence and acquit the peti- 
tioner. 

Young C. J. — I agree. 

Monroe J. — I agree. 

V.B.B./r.k. Conviction set aside. 
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Lala Piare Lal and others — Plaintiffs 

— Appellants, 
v. 

Lala Hem Chand — Defendant — 

Respondent. 

First Appeal No. 46 of 1937, Decided on 
27th January 1938, from decree of Senior 

Sub. Judge, Delhi, D/- 30th November 
1936. 

Hindu Law — Adoption — Widow — Hindu 
dying leaving surviving him his widow and his 
son s widow— Adoption by son's widow during 
lifetime of father’s widow is not valid. 

Where a Hindu dies leaving behind him his 
own widow and the widow of his predeceased son 
m ^“°P^ on by the widow of the son during the 

Ifetime °* *be father’s widow is not valid. The 
&on, whose widow makes the adoption, having died 
during the lifetime of his father, the estate vests 
n be widow of the father and she oannot be 
divested of the estate by any act of the son’s widow 
i ° a ^be time of the adoption holds no position 
in the family and is merely entitled to a pittance: 
case law discussed. [p 542 C 1, 2] 

Achhru Ram and Mahabir Parshad — 

for Appellants . 

J. N. Aggarwal and Bishan Narain — 

for Respondent. 

Din Mohammad J. — The suit giving 
rise to this appeal was instituted on 24th 


January 1933, by the five plaintiffs Lala 
Piare Lal, Lala Mahabir Parshad, Lala 
Ram Chand, Rai Sahib Joti Prashad and 
Lala Bulaqi Das against the defendant, 
Lala Hem Chand, for possession of a house 
described as Jain Dharamsala, situate at 
Katra Mashru in the town of Delhi. It 
was alleged in the plaint that in 1907 one 
Janki Das, the father of Ram Chand, 
plaintiff 3, purchased the house in suit for 
Rs. 5500 with the intention of dedicating 
it as a Dharamsala and that he spent 
Rs. 4500 more in making the necessary 
improvements in the building and con. 
verting it into a Dharamsala, and that 
since then the house had been used as 
such. Until his death in 1909, Janki Das 
acted as manager of the said institution, and 
since then his son Ram Chand had been 
discharging those functions. In January 
1931, the defendant took the house on 
temporary loan for using it on the occasion 
of his daughter’s marriage and that he 
refused to vacate it subsequently. The 
management of the institution had been 
made over to the Jain Orphanage Society, 
Delhi, and that consequently plaintiffs 1 
and 2 had joined in the suit by virtue of 
the resolution passed by the said Society 
on 14th December 1931. Plaintiffs 4 and 
5 represented the Digamber Jain brother, 
hood to which the institution belongs. The 
date of the cause of action was given as 
15th June 1932, when the defendant had 
refused to vacate the house. Almost all the 
allegations made in the plaint were denied 
by the defendant and in addition it was 
averred that the house in suit was owned 
by the defendant and that the plaintiffs 
had no cause of action against him. It was 
further added that even if the building 
was t held to be a Dharamsala, the plaintiffs 
had no right to it. The alleged dedication 
by Janki Das was also repudiated. The 
plaintiffs put in their replication on 26th 
June 1933, traversing all the pleas raised 
by the defendant. A dispute having arisen 
as to the value of the bouse in suit for the 
purposes of court- fee a local commissioner 
assessed it at Rs. 14,000 and on this sum 
the requisite amount of court- fee was paid. 
On the pleadings of the parties, the fol- 
lowing issues were framed : 

(1) Did Janki Das purchase the house in dispute 
and dedicate it as a Dharamsala in 1907 ? (2) Has 
the property in dispute been used as a Jain Dha- 
ramsala from the time of its building in or about 
1907 ? (3) Did defendant temporarily borrow the 
use of the Dharamsala in 1931 ? (4) Was plaintiff 
3 the duly constituted Manager of the Dharamsala 
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and is he competent to sue ? (5) Is the Jain 
Orphanage Society the duly constituted Manager 
of the Dharamsala and competent to sue ? (6) Are 
plaintiffs 4 and 5 competent to bring this suit ? 
(7) To what relief are plaintiffs entitled ? 

In the course of the evidence it trans- 
pired that one Lala Sri Pam, a legal practi- 
tioner of Delhi, executed a will on 23rd 
March 1892, by which he left a house in 
Katra Mashru and Rs. 5000 for charity. 
This house is different from the one now 
in suit. On 30th April 1892, Lala Sri Ram 
made a codicil, amending the previous will 
in respect of certain property left for cha- 
rity. In October 1892, Lala Sri Ram died, 
leaving him surviving Mt. Durgi, his own 
widow, and Mt. Bugli, the widow of his 
predeceased son, Piare Lal. On 19th Nov- 
ember 1892, Janki Das obtained a probate 
of both the wills made by Lala Sri Ram. 
In 1894 while Mt. Durgi was still alive, 
Mt. Bugli adopted the defendant Hem 
Chand. On 3rd April 1907, Janki Das pur- 
chased the house in suit from one Badri 
Das and it was stated in the sale deed that 
Janki Das had made the purchase with the 
money left by Lala Sri Ram vakil for the 
purpose of building a Dharamsala. The 
defendant was present at the time when 
the document was registered. The building 
operations started in February 1908 and 
when the house was completely renovated 
it was consecrated as a Dharamsala and to 
the defendant’s knowledge an inscription 
was made on the house, saying, “Dharam- 
sala B. Siri Ram Vakil Jaini, 1909.” Janki 
Das died and the management of the 
Dharamsala was taken over by his son 
Ram Chand. The other house mentioned 
in Lala Sri Ram’s will was also managed 
by him. This state of affairs continued 
until the defendant came into possession of 
the property in 1931. 

On the facts mentioned above, the con- 
tentions, raised by the plaintiffs before the 
trial Court were that the property having 
been dedicated as a Dharamsala no rights 
of private proprietorship were left in it, 
that the defendant’s adoption by Mt. Bugli 
at the time when the property actually 
vested in Mt. Durgi was invalid, and that 
on both grounds the defendant was liable 
to ejectment. The defendant contended 
that as the case disclosed in the evidence 
of the parties was not stated in the plaint, 
the plaintiffs should not be allowed to con- 
test their claim on the grounds mentioned 
above. He further challenged the will on 
the ground of uncertainty and indefinite- 
ness and claimed the property for himself 


as the grandson of Lala Sri Ram. The 
Subordinate Judge however condoned the 
defects in the pleadings and allowing the 
parties to raise all those points which arose 
from the evidence led by them respectively 
decided the suit on those lines. He came to 
the conclusion that the defendant’s adop- 
tion was valid under the Hindu law and 
that the defendant was entitled to succeed 
to all the property of bis adoptive father, 
whether ancestral or self- acquired. (It may 
be mentioned here that Lala Sri Ram was 
claimed to be the grandfather of the defen- 
dant and not the father.) He was further 
of the opinion that the so-called trust was 
invalid and that the defendant's accepting 
it as a valid trust and allowing construction 
of the house in dispute out of the sale pro- 
ceeds of Lala Sri Ram’s property situate at 
Pahar Ganj did not debar him from con- 
testing the present suit, especially as estop- 
pel had not been clearly pleaded. Inasmuch 
as the will made by Lala Sri Ram was void 
and inoperative so far as the property in 
suit was concerned, its user as a Dharam- 
sala was immaterial. The defendant being 
in possession of the house could not be 
ousted by any person not holding a superior 
title. He accordingly dismissed the suit 
with costs. The plaintiffs have appealed. 

Counsel for the appellants has contended 
that (l) the defendant’s adoption was 
invalid inasmuch as at the time of his 
adoption his adoptive mother, Mt. Bugli, 
held no position in the family and that by 
her adoption she could not divest Mt. Durgi 
of the estate that she held; (2) that, in 
any circumstances, the defendant who had 
acquiesced in the construction and dedica- 
tion of the building as a Dharamsala could 
not after the lapse of more than 20 years 
be allowed to claim the property as his 
own. Even if the will was void for uncer- 
tainty, the amount spent on the purchase 
of the site and the construction of the 
Dharamsala could at the worst be treated 
as an unauthorized expenditure on the part 
of Janki Das and that as the defendant’s 
remedy to recover that amount from Janki 
Das has expired, he cannot follow the pro- 
perty which now vests in the Jain com- 
munity and treat it as his private property. 

In addition to these contentions the counsel 
maintained that both the plaintiff Ram 
Chand and his assigns, plaintiffs 1 and 2, 
were entitled to institute the suit, bub as 
the defendant has not seriously challenged 
this position we do not propose to deal with 
this matter. Coming now to the legal issue 
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raised as to the validity of the defendant’s 
adoption, we find that the matter is not 
free from difficulty. In 10 M I A 279, 1 one G 
empowered his wife to adopt a son in case 
he died childless. He afterwards had a son 
B. Two years after the birth of his son he 
re- affirmed the power conferred on his wife 
and permitted her to adopt a son for the 
purpose of performing religious rites if the 
son who was already in existence died. 
Subsequently G died and B succeeded to 
his estate. A few years after G's death B 
also died leaving him surviving only a 
widow, who succeeded as heir to him. 
Some time after B's death, his mother exer. 
cised the power given her by the instru- 
ment mentioned above and adopted a son 
to her husband. Their Lordships of the 
Privy Council held that the adoption by 
G s widow was in the circumstances of the 
case void. 


In 8 Cal 302,“ the principles enunciated in 
the judgment cited above were re-affirmed 
by their Lordships of the Privy Council 
and it was decided that the son’s widow 
haying acquired a vested interest, a new 
heir could not be substituted for her. The 
facts of that case were similar to the facts 
of the previous case. In 10 Mad 205, 2 3 their 
Lordships of the Privy Council approvingly 
referred to the two previous judgments 
mentioned above and held that the power 
of the father’s widow to adopt a son to 
him is brought to an end upon the vesting 
of the estate in the son’s widow. In 57 
Bom 157 which was decided on the 4th 
November 1932, the question that arose 
for decision before their Lordships of the 
Privy Council was, whether according to 
the law prevalent in the Marhatta country 
of the Bombay Presidency a Hindu widow, 
whose husband was undivided at the time 
of his death, and who had not the express 
permission of her husband, could adopt a 
aon to him without the consent of the 
surviving coparceners. The parties were 
governed by the Mitakshara law, and on 
question on which the Mitakshara is silent, 
hy the law as expounded in Nilakantha’s 
May ukha. After disc ussing almost all the 
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authorities available on the subject, their 
Lordships came to the conclusion that the 
correct view of the law was that expressed 
in 5 Bom HCRAC 181 6 and that the 
adoption in question was not invalid on the 
ground that it was made by the widow 
without the express permission of her hus- 
band and without the consent of the sur- 
viving coparceners. Their Lordships then 
turned to the other contention raised on 
behalf of the respondent to the effect that 
the last surviving coparcener at the date of 
the death of J was N and that the adoption 
having been made after the death of N was 
invalid. Their Lordships however repelled 
this contention on the ground that the 
adoption was not made after the extinc- 
tion of the coparcenary but during its 
subsistence. 


In 12 Pat 642® it was decided that in a 
case where a Hindu was survived by a 
widow as well as by an infant son who had 
succeeded to the impartible zamindari held 
by his father but had died unmarried, the 
son's mother could validly adopt a son to 
continue the line although the zamindari 
was not vested in her. It was alleged in 
that case that according to the custom of 
the family, females were excluded from 
inheritance and that an adoption made a 
week after the death of the last male owner 
by his mother was invalid. Both Courts in 
India had found that the custom alleged 
was established and that the adoption was 
invalid on the ground that the mother 
could not exercise her power to adopt so as 
to divest the estate vested in the plaintiff. 
The parties were governed by the Benares 
School of the Mitakshara law. It was con- 
tended before their Lordships of the Privy 
Council that when once the estate had 
vested in an heir of the last male holder 
other than the adopting widow, the power 
of adoption was at an end. It was further 
urged that where the husband from whom 
the power to adopt was derived left a son 
to succeed to him and that son attained 
full legal capacity to continue the line, the 
power of his mother was equally at an 
end, and that this would be the case whe- 
ther the family was separate or joint. 
Their Lordships while discussing the pro’ 
positions stated above, first discussed the 
foundation of the doctrine of adoption a nd 
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remarked that that doctrine was based 
upon the duty which every Hindu owes 
to his ancestors to provide for the conti- 
nuance of the line and the solemnization 
of the necessary rites, and that if that duty 
had been passed on to a new generation, 
capable itself of the continuance, the 
father’s duty had been performed and the 
means provided by him for its fulfilment 
spent. In dealing with the legal aspect of 
the case, their Lordships examined the older 
case referred to above as well as some 
recent cases mostly of their own Board 
and eventually came to the conclusion that 
the mother’s power of adoption under her 
husband’s authority was not exhausted at 
the death of her son and that the adoption 
was valid. In 59 Bom 360 7 the authority 
mentioned above was followed and the 
decision given on the same lines. 

Counsel for the appellants has contended 
that the recent Privy Council judgments 
are not in point inasmuch as they proceed 
on their own facts and do not justify a 
conclusion in the present case that the 
defendant’s adoption was valid as here the 
son, whose widow, Mt. Bugli, made the 
adoption, had died during the lifetime of 
his father and that the estate vested in the 
widow of the father and that consequently 
Mt. Durgi could not be divested of the 
estate that she held by any act of Mt. 
Bugli. He mainly relied in this connexion 
on the principles deducible from the three 
older judgments of their Lordships of the 
Privy Council alluded to above. As against 
this, counsel for the respondent has urged 
that in the face of the principle enunciated 
in 12 Pat 642, 0 the adoption under the Hindu 
law served the purpose of continuing the 
line and solemnizing the sacred rites. The 
adoption by Mt. Bugli could not therefore 
be challenged as invalid, especially when 
Mt. Durgi, in whom the estate vested, had 
in a way acquiesced in it. 

On giving full consideration to the argu- 
ments addressed to us, we have arrived at 
the conclusion that the adoption of the 
defendant by Mt. Bugli at a time when she 
held no position in the family and was 
merely entitled to a small pittance cannot 
be held to be valid. Mt. Bugli’s husband 
had died during the lifetime of his father 
and the only legal heir existing on the 
'death of the father was Mt. Durgi. There 
'could be no continuance of the line there- 

7. Viiaysingji Chhatrasingji v. Shivsangji, 
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fore by any act done by Mt. Bugli inas- 
much as the heir who could take any 
effective steps to achieve that objeot was 
Mt. Durgi and none else. A case exactly on 
all fours with the present case has not so 
far arisen but our conclusion is justified by 
the principles we can deduce by way of 
analogy from the cases cited at the Bar. 
The matter of devolution of property may 
be a secondary consideration as remarked 
by their Lordships of the Privy Council in 
12 Pat 642, 6 but where the primary consi- 
deration does not exist, the secondary con- 
sideration in itself gains importance. Just 
as in 10 M I A 279, 1 8 Cal 302 2 and 10 Mad 
205 3 which have not been dissented from 
in 12 Pat 642,® the power of the father’s 
widow to adopt was held to have terminat- 
ed on the vesting of the estate in the son’s 
widow, in the present case the power of 
the son’s widow, if any, to adopt at the time 
when the property vested in the father’s 
widow can safely be said to have come to 
an end. We accordingly hold that the adop- 
tion of the defendant was in the eye of the 
Hindu law invalid. 

Even on the merits of the case, we are 
disposed to think that the respondent’s 
claim cannot be maintained. As stated 
above, he was present at the time when 
the property in suit was purchased with 
the avowed object of building a Dharam- 
sala. Besides, it was with his knowledge 
and implied consent that the building was 
consecrated as a Dharamsala. During the 
course of more than twenty years that this 
building remained in the charge of Janki 
Das and on his death in that of his son, 
Ram Chand, the defendant had never once 
claimed the property as his own or objected 
to its being treated as dedicated property. 

It was for the first time in 1931 that he 
obtained the possession of the property 
with the permission of the then manager 
and that too for a purpose for which the 
building was mainly intended. It was only 
when he had thus come into possession of 
the property by a clever trick played upon 
a simple minded manager who could not 
foresee the intentions which had actuated 
him that he set up a title in himself and 
took shelter under a legal defect in Lala 
Sri Ram’s will. We consider that even if 
the defendant could be treated as a validly 
adopted son of Piare Lal the circumstances 
brought upon the record point to the con- 
clusion that it was he who had made the 
dedication not only in consenting to the 
purchase of the property with, the money 
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left by Sri Bam for charitable purposes but 
also in agreeing to the construction of the 
property with the sale proceeds of the pro- 
perty belonging to Sri Bam. From what- 
ever aspect therefore the case is considered, 
the respondent has not a leg to stand on. 
We accordingly accept this appeal, set aside 
the judgment of the Subordinate Judge 
and decree the plaintiffs’ suit with costs 
throughout. 

R.M./r.k. Appeal allowed. 
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Criminal Revision No. 1631 of 1937, 
Decided on 17th January 1938. from order 

of Sess. Judge, Sialkot, D/- 19th October 
1937. 


(a) Criminal P. C. (1898), S. 342- Violation 
of S. 342 if illegality. 

If S. 342 has been violated it is an illegality and 
not a mere irregularity. [P 543 c 2] 

* (b) Criminal P. C. (1898), S. 342— War- 
rant case — Examination of accused after fur- 
ther cross-examination of prosecution witnesses 
under S. 256 but before defence is not illegal. 

The further examination of the prosecution 
■witnesses under S. 256 is not a part of the prose- 
cution case : A 1 R 1923 Mad 609 (F B), 
Bel. on ; Case law referred. [P 544 c 2] 


But the further oross-examination is not parto 
the defence and the defence for which the accusec 
is called on within the meaning of S. 342 starti 
after the further cross-examination of the prosecu 
tion witnesses '.AIR 1936 All 319, Dissent. 

[P 544 0 2] 

Hence in a warrant case, which should hi 
regarded as comprising three-stages-prosecution 
further cross-examination of prosecution witnesses 
and defence, the examination under S. 342 can be 
held either immediately after the close of the first 
stage or immediately before the beginning of the 
third stage or for the matter of that at any time 
between these two points. [p 545 q ij 

(c) Penal Code (I860), Ss. 149 and 34— 
o*. 149 and 34 though not identical may in 
some cases overlap. 

34 and S * 149 are D0t identical 

ther ® arQ CaSeS in which they do 
overlap. Hence, even where B. 149 is found not to 

tad common intention of 
“ , their victim and therefore if hurt 

under S if f? em the y are »U liable 

under S. 84 for the hurt that was caused. 
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Abdul Kwtm — for Petitioners. 

A. 0. Maurice for Advocate. General — 

,*• <- for the Crown . 

Ko°J deP nu“i F0T £ persons * Mohammad 
Nawaz, Ghulam Hussain, Khair Din and 


Kharait, are petitioners for the revision of 
their conviction on appeal by the learned 
Sessions Judge of Sialkot under Ss. 324 
and 325, I. P. C. A preliminary objection 
has been taken by counsel for the peti- 
tioners that the mandatory provisions of 
S. 342, Criminal P. C., have not been 
complied with in this case. The procedure 
adopted in this case was that the learned 
Magistrate examined 14 prosecution wit- 
nesses up to 14th May. These witnesses 
were duly cross-examined as they gave 
their evidence. He then framed a charge 
and on the next date of hearing, a number 
of the prosecution witnesses were recalled 
under S. 256, Criminal P. C., and subjected 
to further cross-examination. Ho then ex- 
amined the petitioners and after doing so 
recorded their defence evidence. It is con- 
tended on the part of the petitioners that 
S. 342 requires that he should have exa- 
mined the accused immediately after the 
close of the prosecution case and before the 
further cross-examination under S. 256 and 
that his failure to do so has vitiated the 
trial. It is clear that if S. 342 has been 
violated it is an illegality and not a mere 1 
irregularity. This point has been set at re 3 t 
by several authorities of this Court though 
it has been held that in revision it is not 
always necessary for this Court to interfere. 


The question however is whether there 
has been non-compliance with S. 342 in 
this case. The point for decision is what is 
the correct stage of the trial of a warrant 
case at which the accused should be exa- 
mined. It has apparently been held by 
some Courts that the correct time is when 
the further cross-examination as well as the 
examination of the prosecution witnesses is 
over and immediately before the defence. 
But this is not the view of this Court. In. 
4 Lah 61 1 it was held that an examination 
held before the further cross-examination 
was a proper compliance with the law. 
A I B 1926 Lah 154 2 and A I R 1929 Lah 
371 3 are further authorities of this Court 
following 4 Lah 61. 1 The authorities relied 
upon in support of the contrary view are 
actually authorities for the proposition that 
even though the accused may have been 
examined after the prosecution evidence 
was dosed, a further examination is obliga- 
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tory after the close of the further cross- 
examination under S. 256. This was held 
in A I R 1928 Lah 230 4 which followed 
7 Lah 564 s and also 1 P R 1918. 6 I am 
however unable to read into the judgment 
in A I R 1928 Lah 230 4 any words which 
make it an authority for the proposition 
that the proceedings under S. 256 are a 
part of the examination of the prosecution 
witnesses. The judgment does not clearly 
state what procedure was followed in that 
case, but in 7 Lah 564 6 and 1 P R 1918 6 
what happened was that the accused was 
examined after some of the prosecution 
witnesses only had been examined under 
S. 252, Criminal P. C., and was not again 
examined after the remaining witnesses had 
been examined under this section. No real 
authority of this Court has been cited for 
the proposition that if the accused is exa- 
mined after all the evidence has been taken 
under S. 252 it is obligatory to examine 
him again after the proceedings had been 
taken under S. 256. One judgment quoted 
is A I R 1934 Lah 648, 7 but with due defer- 
ence this does not appear to me a real 
authority for the proposition. The order of 
the Hon’ble Judge in that case is a very 
brief one merely accepting the reference. 
Only the petitioner was represented. 


The learned Sessions Judge in his order 
of reference appears to have misunderstood 
4 Lah 61 1 which consists of two parts first, 
the proposition that the proper place for 
the examination of the accused is after the 
examination of the prosecution witnesses 
under S. 252 and therefore there is no 
necessity to examine him again after the 
further cross-examination under S. 256 and 
secondly, the further proposition largely by 
way of an obiter dictum that even if the 
proper stage was after S. 256 had been 
complied with there was only a curable 
irregularity. It was the latter proposition, 
namely that there was only a curable irregu- 
larity which has been disapproved. The view 
therefore of this Court appears to be firmly 
established that the proper time for the 
examination of the accused under S. 342 is 
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after the witnesses have been examined 
under 8. 252. But there appears to be no 
authority for going further and holding that 
they must necessarily be examined before 
the further cross-examination under 8. 256. 
In fact to hold this would be impossible 
for very often the proceedings under S. 256 
overlap the proceedings under 8. 252 as in 
cases where the Magistrate acting under 
S. 254 charges after having heard only 
some of the prosecution witnesses. Then 
the further cross-examination of those wit- 
nesses under 8. 256 follows and after it is 
over the examination of the rest of the 
prosecution witnessess under S. 252 is 
resumed and concluded. In such a case it 
would be impossible to comply with S. 342 
after complying with S. 252 but before 
complying with 8. 256. 


It is clear from the authorities which I 
have quoted that this High Court does not 
consider the further examination of the 
prosecution witnesses under S. 256 to be a 
part of the prosecution case and this view, 
which has also been held by a Full Bench 
of the Madras High Court in 46 Mad 449 8 
appears, if I may say so with due defer- 
ence, to be obviously correct. But to uphold 
the contention of counsel for the petitioners 
in the present case, it will be necessary to 
hold that the proceedings under S. 256 are 
a part of the defence. If they are part of 
the defence, then S. 342 requires that the 
examination of the accused should be held 
before the case is called on for his defence. 
In one judgment, AIR 1936 All 319, 0 it 
appears to have been held that the further 
cross-examination is part of the defence 
but for reasons which I shall presently give 
I venture to dissent from this view. In 
the Madras Full Bench case to which I 
have referred above, there are some words 
which might suggest that the Hon’ble 
Judges were regarding this further cross- 
examination as part of the defence but it 
is nowhere clearly stated that it is so. 
That judgment, like the three Lahore judg- 
ments to which I have referred above, is 
really an authority for the proposition 
that if the accused has been examined 
after the conclusion of the prosecution case 
under S. 252 he need not be again exa- 
mined after the further cross-examination 

^ ^ 

8. Varisai Rowther v. Emperor, (1923) 10 AIR 
Mad 609=78 I 0 163=46 Mad 449=44 ML J 


567 (F B). , 

9. Hafiz Mahommad Rafiq Ahmed v. Emp«ro ’ 
(1936) 23 A I R All 319=1936 Or O 476— 162 
I C 758=87 Or L J 710=1936 A L J 274. 
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tinder S. 256. Bufc the question whether 
-the proceedings under S. 256 can be re- 
garded as part of the defence can, I think, 
be determined by reference to that section 
itself read with S. 342. The important and 
relevant words in S. 342 are, “after the 
witnesses for the prosecution have been 
examined and before he is called on for his 
defence ”. S. 256 lays down first, that the 
accused is to be asked whether he wishes 
further to cross examine any of the pro. 
3ecution witnesses and if so that those 
witnesses are to be re. called and cross, 
examined. After that the evidence of any 
remaining prosecution witnesses is to be 
taken and then occurs the sentence, “the 
accused shall then be called upon to enter 
upon his defence and produce his evidence”. 
These words clearly imply that the defence 
for which the accused is called on within 
the meaning of S. 342 starts after the fur- 
ther cross examination of the prosecution 
witnesses and that all that S. 342 requires 
is that the examination of the accused 
shall take place before the defence witnes- 
ses are actually heard, or if no defence 
evidence is produced, before the defence 
arguments. 

The trial of a warrant case should 
according to this view be regarded as com. 
;prising not merely two stages, prosecution 
;and defence, but three stages, prosecution, 
further cross-examination of prosecution 
witnesses and defence. If this is so, then it 
is clear that S. 342 does not lay down any 
particular moment of time but a period of 
time within which the examination can be 
jheld. If the trial of a warrant case were 
regarded as having only two stages — prose- 
cution and defence— then S. 342 would have 
to be interpreted as indicating a particular 
;moment of time, namely that intervening 
between the close of the first stage and the 
beginning of the second. If however, as 
appears to me to be the correct view, there 
a.re three stages, then the examination 

°2° er 5* can k 0 held either immediately 
after the clos 0 of the first stage or imme. 
diately before the beginning of the third 
stage or for the matter of that at any time 
between these two points. It would how. 
ever be inconvenient in most cases to inter, 
rupt the further cross-examination of the 
witnesses to examine the accused. That 
m Y view, I hold that there has been 

of R m l hlS fcHal as fche Provisions 

of b. 342 have been complied with. The 

examination of the accused was after the 

Jiroseoution wibnesses had been examined 
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under S. 252 and before the accused had 
been called upon his defence within the 
meaning of the last words of S. 256. 

Coming now to the merits, there appear 
to me no grounds for differing from the 
finding of the learned Sessions Judge. One 
point has been raised by couusol for the 
petitioners and that i3 that having found 
that Ss. 148 and 149 did not apply, the 
learned Sessions Judge should have acquit- 
ted two of the petitioners because there was 
no ofience left. The learned counsel, how. 
ever, has forgotten the existence of S. 34, 
I. P. C. It is true that S. 34 and S. 149 are 
not identical in terms but there are cases! 
in which they do overlap and the present 
is one of them. It is clear that the finding 
of the learned Sessions Judge, with which I 
am unable to disagree is that the petitioners 
had the common intention of causing hurt 
to their victim and therefore if hurt was, 
caused by any of them they are all liable! 
under S. 34 for the hurt that was caused.' 
The learned Sessions Judge on considera- 
tion of the evidence and after giving due 
weight to all the circumstances in favour 
of the accused i. e. the delay in making the 
first information report has found it estab- 
lished that the four petitioners were pre- 
sent and took part in the beating of Miran 
Bakhsh and they had the common intention 
of causing hurt to him. In my opinion they 
have been rightly convicted and the sen- 
tences not being excessive I dismiss the 
petition. 

D.S./r.K. Petition dismissed. 
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Addison and Din Mohammad JJ. 

Messrs. Som Chand.Maluk Chand — 

Assessee. 

v. 

Commissioner of Income-tax — 

Respondent. 

Civil Ref. No. 24 of 1937, Decided on 
19th January 1938, referred by Commis- 
sioner of Income-tax, Punjab, North West 
Frontier and Delhi Provinces, D/_ 22nd 
October 1937. 

(a) Income-tax Act (1922), S. 66(3)-High 
Court under S. 66 (3), has no jurisdiction to 
entertain question not raised in application to 
Commissioner under S. 66 (2). 

/ow he j u c ris< ^ icfcion of the High Court, under S. 66 
lb) is confined only to those matters which are con- 
tained in the application made to the Commis- 
sioner under sub-s. (2) of 8. 66 and it is only 
in relation to such matters that the refusal of the 
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Commissioner to state the case can be investigated 
by the High Court. Consequently if a point is not 
raised before the Commissioner, his refusal to state 
the case cannot be declared to be unjustified or, in 
other words, his decision cannot be pronounced to 
be incorrect. HeDce, where the question whether 
the assessment made under S. 23 (4) was arbitrary 
was not raised in the application under S. 66 (2) 
the High Court has no jurisdiction to entertain 
that question. Apart from this if the assessee 
were permitted to raise questions touching the 
merits of the assessment before the High Court for 
the first time under sub-s. (3) of 8. 66, it would 
amount to allowing him to appeal against an 
assessment, an appeal against which is expressly 
forbidden. [P 546 C 2 ; P 647 C 1] 

sfc (b) Income-tax Act (1922), S*. 23 (4) and 
66 (3) — Assessment under S. 23 (4) — High 
Court cannot interfere merely by virtue of its 
general inherent jurisdiction. 

The jurisdiction exercised by the High Court 
under the Income-tax Act is a special jurisdiction 
and is consequently ciroumscribed within the limits 
specified in the Statute. The power of revising, 
reviewing or interfering in any other manner with 
an assessment made under S. 23 (4) being no- 
where conferred upon the High Court expressly or 
impliedly by the Income-tax Act, no such power 
can be exercised merely by virtue of the general 
inherent jurisdiction of the High Court, if any : 
AIR 1931 Lah 87 (F B) ; A I R 1931 Rang 194 
(F B) and A I R 1937 P C 133, Explained. 
AIR 1936 P C 269 , Rel. on. [P 648 C 1] 

Lala Kirpa Ram Bajaj — for Assessee. 

J. N. Aggarwal and S. M. Sikri — 

for Respondent . 

Din Mohammad J. — This is a case 
stated under sub-s. (3) of S. 66, Income- 
tax Act. The question formulated by this 
Court -was couched in the following terms : 

Whether in the circumstances of this case the 
assessment of the petitioner was not made arbi- 
trarily, recklessly or capriciously, without the 
Income-tax Officer exeroising his ‘judgment’ in 
the matter, and is it not liable to be set aside. 

The Commissioner has questioned the 
jurisdiction of this Court in entertaining 
a question which was not raised in the 
application submitted by the assessee to 
the Commissioner under sub-s. (2) of S. 66. 
It may be necessary to state the facts 
shortly in order to appreciate the force of 
this objection. The assessee did not make 
a return under sub-s. (2) of S. 22, nor did 
he comply with the terms of the notice 
issued under sub.s. 4 of the same section. 
Thereupon the Income-tax Officer made 
the assessment to the best of his judgment 
under sub-s. (4) of S. 23. The assessee 
applied under S. 27 for the cancellation of 
this assessment, but his application was 
disallowed. He then presented an appeal 
under 8. 30, but the appeal, too, was dis- 
missed. He subsequently moved the Com- 
missioner under sub.s. (2) of S. 66, but the 


Commissioner refused to interfere with the. 
assessment, on which the assessee put in. 
an application in this Court with the result 
that the question referred to above was for- 
mulated and the Commissioner was required' 
to state the case thereon. The question whe- 
ther the assessment was arbitrary, reckless^ 
or capricious was never raised at any stage* 
of the proceedings before the income-tax. 
authorities and it is on this ground that- 
the Commissioner has questioned the juris- 
diction of this Court and has relied in this- 
connexion on the wording of sub.s. (3) of- 
S. 66. The material portion of this sub- 
section reads as follows : 

(3). If on any application being made under sub- 
s. (2), the Commissioner refuses to state the case/ 
on the ground that no question of law arises, the' 
assessee may apply .... to the High Court, 
and the High Court if it is not satisfied of the 
correctness of the Commissioner’s decision, may 
require the Commissioner to state the case and to- 
refer it. . . . 


The Commissioner contends that the 
jurisdiction of the High Court is confined 
only to those matters which are contained 
in the application made to the Commis- 
sioner under sub-s. (2) of S. 66 and it is|- 
only in relation to such matters that the 
refusal of the Commissioner to state the 
case can be investigated by the High Court. 
Consequently if a point is not raised before 
the Commissioner, his refusal to state the 
case cannot be declared to be unjustified, 
or, in other words, his decision cannot be 
pronounced to be incorrect. We consider 
that there is much force in this contention- 
and we have arrived at this conclusion not 
only on the wording of sub-s. (3) of S. 66, 
but on consideration of the whole scheme 
of the Act. It is clear that no appeal is- 
allowed from an assessment made under 
sub. s. (4) of S. 23. The only course open to 
an assessee, who is assessed under that 
sub-section, is to approach the Income-tax 
Officer in the first instance under S. 27 and' 
to ask for the cancellation of the assessment 
made against him. In case of refusal of the - 
Income-tax Officer to accede to his request, 
he can move the Assistant Commissioner- 
under sub-s. (l) of S. 30. All that he can- 
contest before these authorities is the- 
matter arising under S. 27 and no other 
matter can be raised either before the 
Income-tax Officer or before the Assistant 
Commissioner. Similarly, all that can be 
mooted before the Commissioner is the- 
matter arising out of the appellate order of 
the Assistant Commissioner and no more. 

If the assessee were permitted to raisej 
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'questions touching the merits of the assess- 
ment before the High Court for the first 
time under sub-s. (3) of S. 66, it would 
amount to allowing him to appeal against 
an assessment, an appeal against which is 
expressly forbidden. We accordingly hold 
that no mandamus could issue to the Com. 
missioner on the point at issue. 

Counsel for the assessee concedes the 
legal position as explained above, but he 
contends that there is an inherent power 
vested in this Court to interfere in cases of 
gross injustice or capricious assessments. 
In support of his contention he relies on 
12 Lah 129, 1 9 Rang 28I 2 and I L R (1937) 
Nag 191. But in our opinion, none of 
these judgments lends any support to him. 
Read carefully these judgments rather go 
against his contention. In 12 Lah 129, 1 a 
case decided by five Judges of this Court, 
the main judgment was delivered by Sir 
Shadi Lai G. J. While discussing a similar 
question raised before him, he observed at 
page 144 of the report : 

It is true that a finding of fact recorded by him 
(Income tax Officer) cannot be impeached even 
when it is not based upon any material, nor is it 
open to the High Court to say with respect to a 
particular case that the assessment has been made 
contrary to the rules of justice and good con- 
science. 

No doubt he added : 

The High Court is however entitled to make a 
pronouncement upon the meaning of S. 23, sub- 
8. (4), and to lay down that the Income-tax Officer 
cannot be said to make an assessment to the best 
of his judgment, if ho is not guided by the dic- 
tates of justice and fair play. As assessment rest- 
mg upon the whim and caprice of the Income-tax 
Officer cannot be elevated to the dignity of an 
assessment made to the best of his judgment. 

Bub it is obvious that these remarks 
were merely intended to impress upon the 
minds of the Income-tax Officers that while 
making assessments to the best of their 
judgment they should not be whimsical or 
capricious and not that the learned Judge 
had jurisdiction in the matter ; nor did he 
interfere with the assessment. The conclu- 

fiH°?n a ^ WhlC v h6 arrived is really contain. 

' x?, nysre 

3. Commr. of Income-tax UPAnp, -r. , • s 0 

Bamrai Shop, (1937) 24 A I R pViw^WT 

L° 7 T 9 *=I L » U937) Nag 191 = 64 I A 102 
=5 I T R 170 (P 0). 1Ui 


If the word (arbitrary) is taken to mean that 
the Income-tax Officer, regardless of information 
in his possession, deliberately, recklessly or frau- 
dulently has made an assessment under S. 23 (4) 
which he knows that ho was not justified in 
making, in such circumstances and assuming that 
the assessee has failed to obtain redress as provided 
in the Act, I should not be prepared to hold, as at 
Present advised, apart altogether from the pro- 
visions of the Income-tax Act, that this Court 
does not possess jurisdiction in virtue of its inhe- 
rent prerogative powers tj order the Income-tax 
Officer to do his duty. 

The conclusion at which he arrived how- 
ever is stated at page 302 of the report in 
the following words : 

Under S. 66 (2) the assessee as therein provided 
may require the Commissioner of Income-tax 
inter alia to refer to the High Court any question 
of law arising out of an order of the Assistant 
Commissioner under S. 31, and if the Commis- 
sioner refuses to state a case on the ground that no 
question of law arises under S. 66 (3) on the 
assessee -s application the High Court mav require 
the Commissioner to state the case and to refer it 
Inasmuch as the question whether an assessment 
made by the Income-tax Officer under S. 23 (4) is 
valid or not is not a question of law that arises or 
can arise out of an order of the Assistant Commis- 
sioner passed under 8 31, it follows that such a 
question cannot be made the ground for an order 
by the Hjgh Court under S. 66 (3) requiring the 
Commissioner to state a case. 

His conclusions were concurred in by 
the other four colleagues of his who heard 
the case with him. Three of them merely 
said that they agreed, while Dunkley J 
appended a separate note to the main judg.* 
ment, throwing further light on these 
conclusions. In I L R (1937) Nag 191 3 (cor 
responding to 5 I T R 170) their Lordships 
of the Privy Council observed : 

Lordshlps find the mselves in agreement 
with the views expressed by the High Court at 
Rangoon in 9 Rang 281. 2 

It is on this passage that counsel for the 
assessee has laid much stress and has argued 
that inasmuch as their Lordships of the 
Unvy Council had agreed with the views 
expressed by the High Court at Rangoon, 
they impliedly accepted the views of Page 
. J* as stated above in respect of the 
inherent jurisdiction vested in the High 
Court to interfere in such matters. We are 
not however disposed to interpret this 
passage m the manner suggested by the 
assessee s counsel. All that this passage 
conveys is that their Lordships were In 

co ? c * U3 *°ns at which 
the High Court had arrived and those con. 

elusions made no reference to the inherent 

jurisdiction of the High Court. The inter. 

pretation that we place upon the passage 

quoted from the judgment of their Lord 

ships of the Privy Council finds support 
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from the fact that their Lordships stated 
iD an earlier part of the judgment that if 
the assessee was given no relief under S. 27, 
the assessment stood as it was. Reference 
in this connexion may be made to 7 I T C 
.173 4 In that case it was held that the 
High Court had no power under S. 66 (3) 
to require the Commissioner of Income- 
tax to state the case on the question whe- 
ther the assessment, being purely arbitrary 
and based on do materials whatever, was 
justified in point of law. The jurisdiction 
exercised by the High Court under the 
Income-tax Act is a special jurisdiction as 
remarked by their Lordships of the Privy 
Council in 4 I T R 323 6 at page 339 and 

is consequently circumscribed within the 
limits specified in the Statute. The power 
of revising, reviewing or interfering in any 
other manner with an assessment made 
under S. 23 (4) being nowhere conferred 
upon the High Court expressly or impliedly 
by the Income-tax Act, no such power can 
be exercised merely by virtue of the general 
inherent jurisdiction of the High Court, if 
any. In view of our decision on the preli- 
minary objection raised by the Commis- 
sioner, the question need not be answered ; 
but even if it were permissible to us to 
consider the merits of the case we would 
have had no hesitation in holding that the 
order was neither arbitrary nor reckless nor 
capricious, and would thus have answered 
the question formulated by this Court in 
the affirmative. The assessee will pay the 
costs of this reference to the Commissioner 
of Income-tax. 

D.S./r.K. Answer accordingly. 

4 . Jot Ram Sher Singh v. Commr. of Income-tax, 
0. P. & U P., (193 1) 21 A I R All 559=150 IC 
197=56 All 933=1934 ALJ 274=7 I TC 173. 

6. Commr. of Income-tax, Bombay Presidency & 
Aden v. Bombay Trust Corporation Ltd., (1936) 
23 A I R P C 269=164 I O 18=63 I A 408=4 
1 T R 323=60 Bom 900 (P C). 
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Addison and Abdul Rashid JJ. 

Lala Manohar Lal , Proprietor of Firm 
Manak Chand Gulzari Mal — 

Defendant — Petitioner, 
v. 

Karobar Khandan Mushtarka Ahle 
IJanud Mausuma Nanhe Mal Sanwal 
Das, Plaintiffs and others — 

Defendants — Respondents. 

• Civil Revn. No. 151 of 1937, Decided on 
2nd December 1937. 


conditionally is interlocutory order and does 
not amount to 'case decided* — No revision lies 
against it — High Court cannot interfere even 
though it is assumed that it is not interlocutory 
order — Trial Court has full discretion in matter 
of granting leave — Wrong exercise of discretion 
does not amount to material irregularity in 
exercise of jurisdiction. 

Au order passed by a Court under O. 37, R. 3 
giving leave to defendant conditionally is an 
interlocutory order and does not amount to a ‘case 
decided’ within the purview of 8. 115 so as to be 
open to revision. [P 549 0 2] 

It is not open to the High Court to interfere in 
revision with such order, although it is assumed 
that it is nob an interlocutory order. Under R. 3, 
O. 37, the trial Court is entitled to refuse leave 
to defend or to give leave to defend uncondi- 
tionally, or to give leave to defend conditionally 
and in giving such leave the trial Court cannot 
be said to have acted illegally or with material 
irregularity in the exercise of its discretion. A 
wrong exercise of discretion cannot amount to a 
material irregularity in the exercise of jurisdiction : 
AIR 1924 Lah 425 and AIR 1936 Mad 246, 
Rel. on; AIR 1930 All 758; AIR 1929 Mad 841; 
AIR 1935 Mad 302; (1900) 85 L T 262 and AIR 
1935 Mad 43, Disting. [P 650 C 1) 

J. N. Aggarwal — for Petitioner . 

Mehr Chand Mahajan and Bishan 
Narain — for Respondents. 

Abdul Rashid J. — The suit, which has 
given rise to this petition for revision, was 
instituted by Nanhe Mal Sanwal Das, 
bankers, on 13th January 1937, under O. 37, 
Civil P. C. for recovery of Rs. 2521-5-0 
on the basis of a hundi. Defendant 1 
applied for leave to appear and defend the 
suit. After going into the affidavit filed by 
the defendant, the trial Court came to the 
conclusion that triable issues arose in 
the case. The Court was however of 
the opinion that there was grave suspi- 
cion as to the bona fides of the defence 
raised. The defendant was given leave to 
defend if he deposited the amount in suit 
and costs in Court by 1st March 1937. 
Against this decision defendant 1 has pre- 
ferred a petition for revision to this Court, 
on the ground that the trial Court ought 
to have given him leave to defend uncondi- 
tionally. This petition for revision came up 
for hearing before Dalip Singh J. on 2nd 
July 1937. He has referred the case to a 
Division Bench for decision. The first ques- 
tion for consideration is whether the order 
of the trial Court is an interlocutory order 
in the suit, or whether the proceedings 
regarding leave to defend should be con- 
sidered as ancillary to the suit. If the 
order of the trial Court is to be regarded 
as an interlocutory order no revision lies 
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to this Court as held by a Full Bench in 
5 Lah 288. 1 It was contended by Mr. Jagan 
Nath Aggarwal, on behalf of the petitioner, 
that an application for leave to defend the 
suit is not an applioation in the suit and 
that such an application is a step in the 
ancillary proceedings pending before the 
Court with reference to the suit on the 
basis of a hundi. The learned counsel relied 
on a Division Bench ruling of the Allaha- 
bad High Court reported in 52 All 927 2 
where it was held that 

the dismissal of an application for leave to sue as 
a pauper amounts to a 'case decided’ within the 
meaning of 8. 115, Civil P. 0., and a revision 
lies therefrom if there are proper grounds for a 
revision. 

In my opinion this authority does not 
support the contention of the learned coun- 
sel in any way. When an application for 
leave to sue as a pauper is dismissed by the 
Court, the matter is altogether brought to 
an end and the plaintiff is entirely out of 
Court. The application to sue as a pauper 
ripens into a suit only when it is granted. 
If the application is dismissed no suit can 
be said to have been instituted at all. 
Reference was also made by the learned 
counsel to A I R 1929 Mad 841. 3 In this 
case it was held that where on a summary 
suit the Court grants only conditional per- 
mission to defend, despite its finding that 
there is a defence which has to be consi- 
dered, the case is revisable. This is a very 
short judgment of a single Judge of the 
Madras High Court. It does not consider 
the question whether the order of the Court 
giving conditional permission to the peti- 
tioner to defend the case on giving security 
is an interlocutory order. In A I R 1935 
Mad 302 it was held that if there is a 
triable issue m the case, the Court ought 
to grant leave to defend without requiring 
the defendant either to pay the amount 
claimed or to furnish security therefor. This 
decision was also given by a single Judge. 
Ihe question whether the order of the trial 

„ ° U a r A w * 8 interlocutory order was not 
considered in any detail. The only obser- 

yatione made by the learned Judge on this 
qnestion were as follows : 


1- r B l n T - Behari Lal Mehr 

=5 a Lah (1 283 4) (FB) A 1 * L ‘ h 425=84 1 0 259 
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The Subordinate Judge seems to assume that in 
every case he ought to demand security. Anyhow 
h is order does not show that ho applied his mind 
to the matter and considered the question whether 
in the particular case there is a triable isoie. In 
those circumstances as the amount involved in tho 
suit is a very heavy amount and as the result of 
tho lower Court’s order may be substantial in- 
justice, I am of opinion that a material irregu- 
larity has been committed by the trial Court 

The above-mentioned rulings of tho 
Madras High Court cannot be taken to lay 
down that the order giving permission to 
defend conditionally is not an interlocutory 
order and comes within the meaning of tho 
words case decided” as used in S. 115 
Civil P. C. In A I R 1936 Mad 246 r ’ 
Varadachariar J. observed as follows : 

It will certainly not be a reasonable interpreU- 
lon of Cl. 2, R. 3, O. 37 of tbo Code to say that it 
contemplates only two ccurses, either a grant cf 
leave unconditionally or a refusal of leave At tho 
time when the question of granting leave ctme.s 
up, the Court has not before it the lull materials 
on which it can come to a satisfactory conclusion 

2“, l .? e . rltS , oi the P ro P 06€ d defence, and if it 
thinks that there is something to be said in 

defence, what in the present case the lower Court 
describes as a plausible defence,’ it may be in- 
clined to grant leave but only on condition cf 
giving security. 

The language of R. 2. O. 37, Civil P. C., 
make3 it clear that orders passed by tho 
Courts under R. 3, are interlocutory orders. 

R. 2 lays down that all suits upon bills of 
exchange, hundis or promissory notes may, 
in case the plaintiff desires to proceed 
hereunder, be instituted by presenting ^ 
plaint in the form prescribed. Cl. 2 of tho 
Rule lays down that in any case in 
which the plaint and summons are in such 
forms respectively, the defendant shall not 
appear or defend the suit unless he obtains 
leave from a Judge as hereinafter provided 
so to appear and defend. The suit having 
been instituted in the prescribed form tho 
application by the defendant for leave to 
defend is an application in the suit which 
was instituted by presenting a plaint in the 
prescribed form and which must be regard- 
ed as a pending suit until the passing of 
the decree or the dismissal of the suit. I ami 
therefore of the opinion that the order ofl 
the trial Court giving leave to defend con- 
ditionally is an interlocutory order and doe; 
not amount to a "case decided” within th< 
purview of S. 115, Civil P. C. 

The next question for consideration is 
whether this Court is entitled to interfere 
in revision with an order of the trial Court* 
which gives leave to the defeodap t to 

5. Gopala Rao v. Subba Rao, (193G) 23 A I R 

Mad 246=161 I C 182=70 MLJ 241. 
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defend conditionally, assuming the order 
not to be an interlocutory order. The 
learned counsel for the petitioner relies on 
a ruling of their Lordships of the House 
of Lords reported in 85 L T 262. 6 He con- 
tends that the provisions of Rr. 1 to 6 of 
O. 14 of the Rules of the Supreme Court 
were identical with the provisions of O. 37, 
Civil P. C., and that if triable issues arise 
in a case, leave to , 'defend is given uncondi- 
tionally in England. The facts of the report- 
ed case were that the defendant had signed 
a memorandum of charge and two promis- 
sory notes with a co-defendant who did 
not contest his liability to secure an advance 
and further moneys. He received an indem- 
nity from his co-defendant and stated that 
he had been told that he incurred no liabi- 
lity by signing and that he had signed the 
memorandum and two promissory notes 
relying on that representation. The respon- 
dents brought their action for £3295, the 
amount due from the defendant and his 
co. defendant. On an application under 0. 14, 
the Master ordered the amount to be paid 
into Court within seven days, with judg- 
ment if the sum was not so paid. This 
order was affirmed on appeal by the Judge 
at Chambers and by the Court of Appeal. 
The defendant appealed to the House of 
Lords and it was held that the defendant 
ought to have been given leave to defend 
unconditionally. The reported case is dis- 
tinguishable from the present case in so 
far as in the reported case their Lordships 
were dealing with an appeal. It was open 
to them to substitute their own discretion 
for the discretion exercised by the first 
Court. In a petition for revision under 

S. 115, Civil P. C., this Court can interfere 
only if the trial Court has exercised juris- 
diction not vested in it by law, or has 
failed to exercise jurisdiction so vested, or 
has acted in the exercise of its jurisdiction 
illegally or with material irregularity. 
Under R. 3 of O. 37 the trial Court was 
entitled to refuse leave to defend or to 
give leave to defend unconditionally or to 
give leave to defend conditionally. In giv- 
ing leave to defend conditionally the trial 
Court cannot be said to have acted illegally 
or with material irregularity in the exer- 
cise of its jurisdiction. A wrong exercise of 
discretion cannot amount to a material 
irregularity in the exercise of jurisdiction. 

Reference was also made by Mr. Jagan- 

6. Jacobs v. Booths Distillery Co., (1900) 86 L T 
202=50 W R 49. 


nath Aggarwal to 58 Mad 116. 7 That was 
a case in which an appeal was preferred to 
a Division Bench from a judgment deli- 
vered by a single Judge on the Original 
Side. It was held therein that if a defen- 
dant sets up a defence in his affidavit in 
support of his application for leave to 
defend which, if he should succeed in prov- 
ing, would entitle him to succeed in the 
suit, then the Master or the Court before 
whom the application comes has no discre- 
tion whatever in the matter and that 
unconditional leave to defend should be 
granted because a triable issue has been 
raised by the defendant and it is not open 
to the Master or anybody else other than 
the trial Judge to go into the merits and 
discover whether the defence set up is true 
or false. The question whether the order 
of the trial Court granting leave condition- 
ally is subject to revision by the High 
Court was not and could not be considered 
in that case. I am accordingly of the opi- 
nion that in the present case no question 
of the illegal or irregular exercise of juris- 
diction by the trial Court arises, and that 
the order of the trial Court is therefore not 
open to revision under S. 115, Civil P. C. 
For the reasons given above I would dis- 
miss this petition for revision with costs. 

Addison J. — I agree. 

R.M./r.K. Petition dismissed. 

7. Sundaram Chettiar v. Valli Ammal, (1935) 22 
AIR Mad 43=152 I 0 687=58 Mad 116=68 
MLJ 16. 
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Addison and Din Mohammad JJ. 

Umra and others — Plaintiffs — 

Appellants. 

v. 

Fateh.ud.Din and others — Defendants 

— Respondents. 

Second Appeal No. 741 of 1937, Decided 
on 31st January 1938, from decree of Dist. 
Judge, Jullundur, D /- 2nd April 1937. 

Custom (Punjab) — Arains of Jullundur Tah- 
sil — Gift by sonless proprietor of ancestral land 
to sister's son is valid. 

Among Arains of Jullundur Tahsil, a gift by a , 
sonless proprietor of ancestral land in favour of 
sister’s son is valid : 24 P R 1905, Expl. ; 127 P R 
1907 and AIR 1920 Lah 79, Rel. on. [P 650 0 2; 

P 661 0 1, 2] 

L. M. Datta — for Appellants. 

Achhru Ram — for Respondents. 

Addison J. — The collaterals of Imam 
Din instituted two suits for a declaration 
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that two gifts of land made by Imam Din 
in favour of his sister's son and a col- 
lateral respectively would not affect their 
reversionary rights upon his death. The 
trial Judge dismissed the suits and the 
District Judge dismissed the appeals. He 
ha9 however granted a certificate under 
S. 41, Punjab Courts Act for second appeals 
to this Court on the question of custom 
'involved. This judgment will dispose of 
'both appeals which are Nos. 741 and 785 
of 1937. The answer to question 84 (A) of 
the Customary law of the Jullundur Dis- 
trict compiled in 1914 is to the effect that 
the Arains and Awans of the Jullundur 
Tehsil say that in the absence of a male 
issue they can alienate by gift the whole or 
part of their property in favour of their 
relations without the consent of their legal 
‘heirs. This is definite enough but the 

• answer to question 90 (A) throws some 

• doubt upon the question. That question was 
a9 to whether a father could make a gift of 
his property to his daughter, his daughter’s 
son, his sister or her sons or his son-in. law 
and the answer given is that all tribes in 
the Jullundur Tehsil admitted that a father 
could gift his self. acquired property to his 
daughter, to his daughter’s sons, to his 
sister or her sons, or to his son-in-law even 
■in the presence of sons or near kindred 
but could not make a gift of his ancestral 
property without the consent of sons or 
near kindred. The Awans and Arains of 
Jullundur Tehsil are not specially noted as 
■objecting to this reply, though the answer 

given to question 90 (A) seems to be in 
part contradiction of the answer given to 
'question 84 (A) so far as they are con- 
cerned. It may be noted here that the 
parties are Arains of Jullundur Tehsil. 

In 24 P R 1905 1 it was held that the 
defendants had failed to prove that by cus- 
tom among Arains of the Jullundur Tehsil 
a sonless proprietor was competent to gift 
his ancestral property to his sister’s son in 
the presence of his male agnates. That 
decision appears to be in favour of the 
appellants but was given before the present 

la 7 was compiled. In 127 P R 
it was held that by custom among 
Awans of the Jullundur District a childless 
proprietor was not competent to make a 
•free and absolute gift of his ancestral land 
t o strangers and non-relations in the pre- 

1 ' V# Q asim » 11905) 24 P R 1905=42 P LR 
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sence of his male agnates. In 57 I C 248, 3 
however another Division Bench held on 
the Customary law that among Awans of 
the Jullundur Tehsil a gift by a sonless 
proprietor of ancestral land partly to his 
sister’s son and partly to his mother’s sis- 
ter’s son was valid. They relied upon 127 
P R 1907 2 as stating that though Awan 
proprietors had by custom undoubtedly 
large powers of disposition, these powers did 
not extend to gifts to complete strangers. 
The learned Judges, who decided that case, 
had apparently in view the terms of the 
Customary law. The Judges, who decided 
57 I C 248/ therefore, held that as given 
in the answer to question 84 (A), Awans 
of the Jullundur Tehsil in the absence of 
male issue could transfer the whole or part 
of their property in favour of their rela- 
tions without the consent of their legal 
heirs. The case before us is similar as the 
Arains of the Jullundur Tehsil gave the 
same answer as the Awans. 

It would seem that the compiler of the 
Jullundur Customary law put down too 
many questions with regard to gifts so 
that the questions overlap. Question 90 (A) 
and its answer as to gifts to daughters, etc. 
overlap question 84 (A). It is most prob- 
able that the Arains and Awans of Jullun- 
dur Tehsil thought that they had given a 
full answer to question 84 (A) and for that 
reason they are not again specifically men- 
tioned in the answer to question 90 (A). 
We hold, therefore, that the riwaj-i-am 
allows such gifts of ancestral land made by 
sonless proprietors to relations. Instances 
of such gifts have also been relied upon by 
the Courts below. On the evidence, there- 
fore, the suits were properly decided and 
we dismiss these appeals with costs. 

D.S./r.K. Appeals dismissed. 


3. Abdulla v. Ivhair Din, (1920) 7 A I R Lah 79 
=57 I C 248. 
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Addison and Din Mohammad JJ. 

Messrs. Tulsi Das-Nagin Chand — 
Assessee — Petitioners. 

v. 

Commissioner of Income-tax , Punjab , 
North-West Frontier and Delhi Pro- 
vinces, Lahore Respondent. 

Civil Miso. No. 654 of 1937, Decided on 
1st March 1938. 

* Income.t ax Act (1922), S«. 22 (4) and 

" (4)— lo determine what evidence is rele- 
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yant for purpose of inquiry. Income-tax Officer 
is final arbiter and not assessee— Income-tax 
Officer calling for production of all account 
books- Assessee producing some but withhold- 
ing others This amounts to non-compliance 
with S. 22 (4) even if Income-tax Officer uti- 
lizes account books actually produced. 

It is the requirement of the Income-tax Officer 
which is to be satisfied by the assessee under sub- 
s. (4) of S. 22 and not what the assessee thinks 
the Income-tax Officer should, in the circumstan- 
ces of the case, have required. In other words the 
final arbiter of what is required is the Income-tax 
Officer and not the assessee. It would therefore 
be entirely for the income-tax authorities to deter- 
mine what evidence they consider relevant for the 
purposes of their enquiry and to contend that a 
certain piece of evidence which they considered to 
be relevant was not relevant at all to the matter 
at issue would be in a way to encroach upon their 
domain. Similarly, if an income-tax Officer calls 
for all the previous accounts relating to the vari- 
ous businesses conducted by the assessee, but the 
assessee withholds some of them and the Income- 
tax Officer utilizes the accounts produced by the 
assessee in making his estimate, it cannot be 
argued that those accounts which were not pro- 
duced by the assessee were not required for the 
purpose of the assessment. The withholding of 
some of the account books which the assessee had 
been called upon to produce amounts therefore to 
a. non-compliance with the terms of the notice 
issued under sub-s. (4) of S. 22 and entails all the 
penalties laid down in sub-s. (4) of S. 23: AIR 
1931 All 417 , Disling.; AIR 1929 Mad 60, Rel. 
on. [P 553 o 1, 2] 

(b) Income-tax Act (1922), S. 23 (4) — 
Income-tax Officer calling upon assessee to pro- 
duce all account books — Assessee withholding 
some — Income-tax Officer can make assessment 
under S. 23 (4) even if he bases assessment of 
next year on same account books produced by 
assessee in previous year. 

What happens in a subsequent year cannot be 
taken to be a criterion for what should have hap- 
pened in tho previous year, and if an order made 
by the Income-tax Officer is not open to objection 
on any legal ground, it cannot be set aside merely 
on the ground that in any subsequent year he 
himself, or his successor, did what ho refuses to 
do previously. [P 552 0 2; P 554 C 1] 

Where therefore an Income-tax Officer calls 
upon the assessee to produce all the account books 
but the assessee withholds some, the Income- 
tax Officer is entitled to make assessment under 
8. 23 (4) even if he bases the assessment of the 
next year on the same material in the account 
books produced by the assessee in the previous 
year. [P 554 C 1] 

Kirpa Ram Bajaj — for Petitioners. 

J. N. Aggarwal and S. M. Sikri — 

for Respondent. 

Din Mohammad J. — This is a petition 
under sub-s. (3) of S. 66, Income-tax Act 
praying for the issue of a mandamus to the 
Commissioner to state the case of the peti- 
tioner and to refer it to this Court. Origin- 
ally 11 questions were formulated in the 
petition but the petitioner’s counsel has 
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now confined himself to the two questions*- 
stated below : (l) Whether there has been 
any non-compliance with the terms of the 
notice issued to the petitioner under sub. 
s. (4) of S. 22; and (2) whether in view of 
the fact that the assessment for the next 
year was based on the same material in 
the account books which were produced 
before the Income-tax Officer, the Income- 
tax Officer and the Assistant Commissioner 
were legally competent to assess the peti- 
tioner under sub-s. (4) of S. 23. 

The facts giving rise to the two questions 
propounded above are as follows. Tbo 
assessee is a Hindu undivided family trad- 
ing in hardware at Ludhiana and in the 
neighbouring States. He submitted the 
usual return for 1932-33 on which he was- 
duly assessed on 2nd November 1932. In 
the course of assessment proceedings for 
the year 1933.34 it transpired that the- 
assessee’s income for 1932.33 had escaped- 
assessment and that it had further been- 
assessed at a low rate. The Income-tax 
Officer, who was then dealing with the 
case, thereupon issued a notice under S. 34 
and called upon the assessee to submit a 
fresh return in relation to the assessable- 
income. The assessee submitted a return, 
but it was found to be incomplete. There- 
upon, a notice under sub.s. (4/ of S. 22 was- 
served on the assessee requiring him to 
produce all the account books relating to 
the various concerns in which the assessee 
was interested. With this notice only a 
partial compliance was made inasmuch as a. 
large number of books dealing with the old' 
accounts of certain concerns belonging to 
the assessee were withheld. Consequently 
the Income-tax Officer made an assessment 
to the best of his judgment under sub-s. (4^ 
of S. 23, but in order to arrive at the- 
figure on which the assessment should be^ 
made, he referred to the account booke 
which had been produced by the assessee- 
and utilized certain materials appearing in. 
those account books in arriving at his con- 
clusion. The assessee made an application, 
under S. 27 but the application was reject- 
ed by the Income-tax Officer on 14th Feb- 
ruary 1936, and an appeal against that- 
order also failed. On a petition being made 
under sub-s. (2) of S. 66, the Commissioner- 
came to the conclusion that no issue of law 
arose and consequently dismissed the peti- 
tion. 

The main contention of the assessee is 
that most of the books which were not pro- 
duced were irrelevant to the inquiry and. 
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that even their absence had not been felt 
by the Income-tax Officer inasmuch as he 
was in a position to make the assessment 
on information furnished by the account 
books which were actually produced and 
that consequently it could not be said that 
there was any non-compliance with the 
terms of the notice issued under sub-s. (4) 
of S. 22. In support of his contention be 
has relied on 5 I T G 142; 1 but neither does 
the contention raised by the assessee appear 
to us to bo sound nor does the authority 
relied on by him advance his case any fur- 
ther. Sub-section (4) of S. 22 empowers the 
Income-tax Officer to serve on any person 
contemplated by the subjection a notice 
requiring him to produce such accounts or 
doouments as the Income-tax Officer may 
require. Sub s. (4) of S. 23 enacts that if 
any person fails to comply with all the 
terms of a notice issued under sub-s. (4) of 
S. 22, the Income, tax Officer shall make 
the assessment to the best of bis judgment. 
Reading these two provisions of law toge. 
ther, the only conclusion that can reason- 
ably be deduced is that it is the requirement 
of the Income-tax Officer which is to be 
satisfied by the assessee under sub-s. (4), 
8. 22 and not what the assessee thinks the 
Income-tax Officer should in the circum- 
stances of the case have required. In other 
words, the final arbiter of what is required 
is the Income-tax Officer and not the 
assessee If therefore there is any non-com- 
pliance with any of the terms of the notice 
issued under sub-s. (4) of S. 22, the assessee 
makes himself liable to be assessed under 
sub. s. (4) of S. 23. To put any other con- 
struction on the clear wording of the statute 
as contained in sub-s. (4), S. 22 or sub-s. 

^ ^ would amount to substituting 
the assessee for the income-tax authorities 
to determine what materials are necessary 
to be produced in order to enable the 
Income-tax Officer to arrive at a just esti- 
mate of an assessee’s income. This could 
never have been the intention of the Legis- 
lature while enacting these provisions. 

wi D k 1 a ?. 1421 fche Income-tax Officer 
fiad based his assessment on the actual 
entnes m the books produced by the asses- 
ses and had come to the conclusion that 
there was no extra income on which the 
assessee should have been assessed or that 

hv C fbI n C °T r° Uld * bave been discovered 
by the production of those books which had 
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not been produced. Here however, the cir- 
cumstances are quite different, and the 
Income-tax Officer has repeatedly observed 
that the profits have been concealed and 
that the non. production of some of the 
books required by him is deliberate. That 
case therefore is distinguishable on the 
grounds stated above. It may be that as 
remarked by the learned Judges in that 
case, the word require’ really means re- 
quire as a piece of relevant evidence” and 
that it does not mean that the Income-tax 
Officer should ask for documents or account 
books which he doe3 not think to be rele- 
vant at all”; but, as observed in the samo 
judgment, an Income-tax Officer is entitled 
to call for documents which in his opinion 
would furnish him with relevant material 
for assessment of tax. It is a well-estab- 
lished rule of law that the income-tax 
authorities are the sole arbiters of facts 
and that the conclusions reached by them 
on questions of facts are not liable to be 
disturbed by any outside authority. It would 
therefore be entirely for the income-tax 
authorities to determine what evidence 
they consider relevant for the purposes of 
their enquiry and to contend that a certain 
piece of evidence which they considered 
to be relevant was not relevant at all to 
the matter at issue would be in a way to 
encroach upon their domain. 

a — if an Income-tax Officer, after 

calling for the previous accounts relating 
to the various businesses conducted by the 
assessee, utilizes the accounts produced by 
the assessee in making his estimate, it can- 
not be argued that those accounts which 
were not produced by the assessee were 
not required for tbe purpose of the assess- 
ment. An Income-tax Officer may refer to 
the accounts produced in order to arrive at, 
an estimate of the assessable income or he) 
may look into the accounts in order to 
justify his conclusion as to the falsity of the 
accounts submitted by the assessee; but, in 
our view, it is going too far to say that if] 
an Income-tax Officer utilizes any account! 
books in arriving at his estimate, thosef 
were the only relevant accounts which were 
necessary for his purpose and that he was 
not justified in asking for any other accounti 
books. The withholding of some of thd 
account books which the assessee in this! 
case had been called upon to produce 
amounted therefore to a non-compliance 
with the terms of the notice issued under 
sub-s. (4J of S. 22 and entailed all the penal, 
ties laid down in sub-s. (4) of S. 23. In 
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support of this conclusion reference may be 
made to 3 I T 0 290 2 at page 297. 

The second question can be disposed of 
on the short ground that what happens in 
a subsequent year cannot be taken to be a 
criterion for what should have happened 
in the previous year, and that if an order 
made by the Income-tax Officer is not open 
to objection on any legal ground, it cannot 
be set aside merely on the ground that in 
any subsequent year he himself, or his 
successor, did what he refused to do previ- 
ously. We accordingly answer both ques- 
tions suggested by the assessee in the 
affirmative and dismiss this petition. The 
Commissioner will however get his counsel’s 
fee from the assessee which we estimate at 
Rs. 50. 

D.S./r.K. Answer in the affirmative. 

2. Bamaswami Ohettiyar v. Commr. of Inoome- 
tax, Madras, (1929) 16 A I R Mad 60=116 I G 
566=52 Mad 194=56 MLJ 141=3 I TO 290 
<F B). 
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Addison and Din Mohammad JJ. 

Jagat Singh and others — Defe?idants — 

Appellants. 

v. 

Mt. Raj Devi and others — Plaintiffs — 

Respondents. 

Second Appeal No. 341 of 1937, Decided 
on 23rd November 1937, from decree of 
Dist. Judge, Lyallpur, D/- 18th February 
1937. 

(a) Custom (Punjab) — Widow — Widow on 
succeeding to husband’s tenancy acquiring pro- 
prietary rights — She acquires them as absolute 
owner. 

Where a widow, on succeeding to the tenancy 
held by her deceased husband on peasant terms, 
purchases the proprietary rights from the Govern- 
ment, 6he does not acquire them as a life estate 
for the benefit of her reversioners; she does so in 
her own capacity and is absolute owner '.AIR 
1914 hah 609 and AIR 1916 hah 100 , Rel. on; 
Case law referred. [P 666 O 1] 

(b) Custom (Punjab) — Widow — Widow has 
full power over income of estate held by her 
as widow — Property acquired out of such in- 
come is her own separate property. 

Under Customary law in the Punjab, a widow has 
full power over the income of the estate which she 
holds as a widow and can do with it what she 
likes. If she aoquires any property out of that 
inoome, it is not an acoretion to her husband's 
estate but her own separate property. (P 656 0 1] 

Achhru Ram — for Appellants. 

M. Xj. Puri — for Respondents. 


Addison J. — A square of land in Ohak 
No. 99 R. B. in Tahsil Jaranwala of the 
Lyallpur District was granted to Mian 
Singh, Jat, the husband of Mt. Raj Devi, 
plaintiff 1, as a tenant on abadkari or pea- 
sant terms. Mian Singh died as a tenant. 
Subsequent to his death his widow, Mt. 
Raj Devi, who succeeded to the tenancy, 
purchased the proprietary rights in August 
1933 from the Government. Thereafter 
she gifted the land in favour of plaintiffs 2 
to 4 by means of a registered deed, dated 
24th August 1933. The defendants are 
reversioners of Mian Singh and resisted 
possession. Accordingly the plaintiffs have 
brought the present suit for possession of 
the land. The pleas of the defendants were 
to the effect that Mt. Raj Devi acquired 
proprietary rights only as a representative 
of her deceased husband and not as an 
absolute owner and that therefore she had 
only a widow’s estate in those rights. It 
was further contended that the money 
paid for the acquisition of the proprietary 
rights was money derived from the income 
of the property in suit which she held as a 
widow under Customary law and that, 
therefore, the property in the land was an 
accretion to the estate of her deceased 
husband. Following numerous decisions of 
this Court, the pleas of the defendants were 
rejected by the trial Judge and the lower 
Appellate Court and a decree for possession 
given. Against this decision the defendants 
have preferred this second appeal. 

There is a mass of authority in favour of 
the view that under Customary law a 
widow thus acquiring proprietary rights 
acquires them as an absolute owner whe- 
ther the grant is a peasant or yeoman 
grant. In the peasant grants, as a matter 
of fact, no provision was made for more 
than acquisition of occupancy rights though 
in the yeoman grants provision was made 
both for occupancy rights and proprietary 
rights on payment of certain sums and on 
fulfilment of certain conditions. This how- 
ever does not affect the merits of the 
appeal. The first case which we need refer 
to is 8 P R 1915. 1 That was a case some- 
what similar to the present and it was 
held that the widows when they paid the 
necessary sums to the Government became 
ipso facto owners of the land in their own 
right and could not be dispossessed there- 

1. Mt. Malap Kuar v. Hakim Singh, (1914) 1 
• AIR Lah 609=28 I 0 441=8 PR 1915=195 
P L R 1916. 
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from. An absolutely similar case is 129 P R 
1916 2 while 5 P R 1918 s was decided on 
the same reasoning though the facts were 
slightly different. In it the sons acquired 
the proprietary rights on payment though 
their father was the original Government 
tenant and had acquired occupancy rights. 
It was held that as the sons acquired 
the proprietary rights, the land was self, 
acquired in their hands, though their father 
was the original grantee and had acquired 
oceupancy rights therein. 

Similarly in A I R 1921 Lah 315, 4 a 
decision by Sir Shadi Lai C. J. and Wilber, 
force J., it was held that the land in the 
widow s hands was her self-acquired pro- 
perty as she had acquired the proprietary 
rights and the reversioners had therefore 
no power to control her acts. 2 Lah 195 6 is 
a case where the father was the grantee and 
the sons acquired proprietary rights from 
Government. It was held that the land 
was not ancestral in the hands of the sons. 
In 6 Lah 134 6 it was held that the widow 
acquired the occupancy rights for herself 
and not as representative of her deceased 
husband and that her right to dispose of 
such self-acquired property was unlimited. 
This was a case where the husband was 
the original tenant but had not acquired 
occupancy rights before he died. The rea- 
soning is the same as in the other cases. 
^ J- 1931 Lah 417 7 is an extreme case. 
The grantee died before acquiring proprie- 
tary rights and mutation was effected in 
the names of his three sons and the widow 
of his predeceased son in equal shares, it 
being noted that the widow would hold the 
tenancy till death or re. marriage. Subse- 
quently the Deputy Commissioner passed 
an order conferring proprietary rights in 
the tenancy on the deceased and directed 
the land to be mutated in the names of the 
three sons and the widow as full owners in 
equal shares. It was held that, as regards 
the one-fourth share, the widow must be 
considered to be an absolute owner, having 


S im-q« g T h n V 'o^ fc ' Bholi - < 1916) 3 A I R L 
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full right to devise her share as she liked. 
This was a decision by Harrison and Tek 
Chand JJ. 

The last case which we need refer to is 
AIR 1934 Lah 485 . H That was a case 
where the widow under Customary law 
was in possession of her husband’s estate 
and acquired certain property by the exer- 
cise of the right of pre-emption which she 
had in her capacity as holding the land as 
a widow. It was not proved that the pre- 
emptive price was paid from the husband’s 
estate and it was hold that the property so 
acquired did not form part of the husband’s 
estate. In the judgment of Monroe J. occur 
the following remarks : 

Mr. Badri Das has admitted to us that there is 
no direct authority in his favour and it seems to 
mo that unless the principle of Keech v. Sand/ord 9 
is part of the Customary law of the Punjab the 
conclusion contended for by Mr. Badri Das would 
not follow. If that principle were part of the Cus- 
tomary law there would long ago have been some 
statement in the authorities to that effect. 

There is much force in the remarks 
quoted, for, custom depends on what has 
been done in the past and there is no 
authority except possibly one case which 
helps the appellants in a way. It is true 
that under Hindu law (see AIR 1925 
Lah 2) 10 an accretion made by an heiress 
partakes of the estate to which it is added, 
but the question whether any property is 
an accretion to the estate of the deceased 
husband is one of intention on the part 
of the heiress to augment that estate by 
treating it as a part thereof, though in 
the absence of anything appearing to the 
contrary any purchase made out of the 
income of an estate may be presumed to 
be an accretion thereto under Hindu law. 
Similarly 65 I C 305 11 was a decision of 
their Lordships of the Privy Council in 
somewhat similar terms. That also was a 
case under Hindu law. 


It was contended however that the deci- 
sion in A I R 1932 Lah 144 12 was in favour 
of the appellants. That was a case standing 
by itself where the first instalment of the 
purchase money was paid by the son of the 
grantee before he died. On the son’s death 
his widows were entered as having in- 


8. Mansabdar Khan v. Mt. Allah Dei. (1934) 21 

AIR Lah 485=152 I C 910=35 P L R 475. 

9. Select Cas Ch 61=2 Eq Cas Abr 741. 

10. Tehl Kaur v. AmarNath, (1925) 12 AIR Lah 
2=79 I C 670. 
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12. Jivan Singh v. Ajmer Kaur, (1932) 19 A I R 
Lah 144=134 I C 1117. 
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herited his rights in equal shares as a life 
estate and they paid the remaining instal- 
ments. It was held in the peculiar circum- 
stances of that case that the widows had 
only a life estate in the land when pur- 
chased outright. That case however stands 
by itself and is not an authority in a 
straightforward case like the present, which 
is undoubtedly governed by the other 
|authorities referred to. The course of deci- 
sion on this question in the Punjab has been 
uniform and it cannot be held that under 
jCustomary law a widow acquires under the 
Colonization of Government Lands (Pun- 
jab) Act 5 of 1912 the proprietary rights 
iin the land from Government as a life 
estate for the benefit of the reversioners. 
She does so in her own capacity and is 
absolute owner. This was the only ground 
of appeal argued and there is obviously no 
force in the first ground of appeal to the 
effect that the District Judge was wrong in 
law in holding that the doctrine of graft 
and the principle of S. 90, Trusts Act were 
inapplicable to the present case. A Full 
Bench of the Allahabad High Court held 
in 43 All 374 13 that a Hindu widow in 
possession of her husband’s estate, who 
acquired certain property through the exer- 
cise of her right of pre-emption which she 
had in that capacity, but did not pay the 
pre-emptive price from her husband’s estate, 
held the property so acquired as her own 
separate property and that S. 90, Trusts 
Act had no application. Under Customary 
law, a widow has full power over the 
income of the estate which she holds as a 
widow and can do with it as she likes and 
we know of no case where it has been held 
that if she acquired property out of that 
income it was an accretion to her husband’s 
estate and not her own separate property. 
Under Customary law it is necessary to 
prove that such a custom exists, and it is 
now too late in the day to put forward any 
Buch plea which, moreover, is not supported 
by any evidence. Fpr the reasons given, we 
dismiss this appeal with costs. 

V.B.B./r.K. Appeal dismissed. 


13. Sri Ram Jankiji v. Jagdamba Prasad, (1921) 8 
AIRAU 11=61 1 0 3=43 All 374=19 ALJ 
129 (F B). 
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Young 0. J. and Tek Chand J. 

Kartar Singh — Convict — Appellant. 

v. 

Emperor. 

Criminal Appeal No. 1282 of 1937, De- 
cided on 4th January 1938, from order 
of Addl. Sessions Judge, Amritsar, D/- 12tb 
November 1937. 

(a) Criminal P. C. (1898), S. 164 — Accused' 
volunteering to make confession — Magistrate 
recording confession but not appending certi- 
ficate — Magistrate deposing as to having gone 
through formalities — Confession held admis- 
sible. 

The accused on being produced before a Magis- 
trate for an order of remand stated that he wanted 
to make a confession and the Magistrate had his 
handcuffs removed and gave him ten minutes’ time 
to reflect and then recorded the confession. The 
certificate required by S. 164 was not appended to 
the confession but the Magistrate was examined 
as a witness and had deposed that he had satisfied 
himself that the confession was being made volun- 
tarily and that he had told the accused that ho 
need not make any confession to him and that if 
he made one it would be used against him : 

Held that the confession was admissible in 
evidence. [P 657 0 2] 

(b) Penal Code (1860), S. 302 — Sentence — 
Accused’s wife of loose character giving birth to 
child begotten through another man — Accused,, 
feeling insulted on his being congratulated by 
fellow villagers, killing his wife— Lesser penalty 
held sufficient. 

The deceased, who was the wife of the accused was 
of a loose character and was turned out by the 
accused ; while living with her parents, (he con- 
ceived from a stranger and came back to the house 
of the accused in a state of pregnancy and gave 
birth to an illegitimate child in his house; and the 
accused being chafed by his fellow villagers who 
“congratulated” him on the birth of a son, mur- 
dered the deceased : 

Held that it was not a case in which the 
extreme penalty of law should be imposed and that 
the ends of justice would be met by a sentence for 
transportation for life. [P 568 0 lj 

A. R. Kapur — for Appellant . 

R. G. Soni for Advocate-General 

for the Crown , 

Tek Chand J. — Kartar Singh, Jat of 
mauza Sarai Amanat Khan Tehsil Tarn 
Taran, Amritsar District, has been con- 
victed of the murder of his wife Mt. Amar 
Kaur and has been sentenced to death. At 
the same trial, he has also been convicted 
under S. 326, I. P. 0., for having caused 
grievous hurt with a dangerous weapon to 
an illegitimate son who had been born to 
Mt. Amar Kaur fifteen days before the 
occurrence. For this latter offence, Kartar 
Singh has been sentenced to rigorous im- 
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prisonmenfc for seven years. Mt. Amar 
Kaur wa9 married to the appellant seven or 
eight years ago. Subsequently she became 
of loose character and was discarded by the 
appellant and was sent back to her parent’s 
village. He himself appears to have given 
up worldly affairs and began to reside in 
the local Gurdwara, and is stated to have 
led the life of a devout Sikh. Mt. Amar 
Kaur’s parents tried once or twice to bring 
about a reconciliation but as the appellant 
continued to hear stories about her loose 
character he declined to receive her back. 
About nine months before the occurrence, 
Mt. Amar Kaur conceived from some other 
person while living in her parents’ village. 
Shortly afterwards her parents brought 
her back to Sarai Amanat Khan and left 
her in the appellant’s house. There 9 he 
gave birth to a son about 15 days before 
she was killed. The appellant felt insulted 
at the birth of an illegitimate child in his 
own house, and resented people congratu- 
lating him on the birth of a “son”. 

It is alleged that on the night between 
5th and 10th August 1937, the appellant 
came to his chaubara and invited Mt. Amar 
Kaur to come there to help him in lifting a 
bundle of wheat. Accordingly she came 
into the chaubara, and the appellant 
©tabbed her in the abdomen with a kirpan. 
She fell down wounded and began to groan. 
The appellant then stabbed the child and 
went back to the Gurdwara. The cries of 
the wounded persons attracted some neigh- 
bours, who brought the village physician 
Nabi Bakhsh (P. W. 7). In the meantime, 
some relations of the appellant had also 
come, and brought him back from the 
Gurdwara to his own house. Hakim Nabi 
Bakhsh dressed the wounds of Mt. Amar 
Kaur and the child. On his arrival, Nabi 
Bakhsh asked Mt. Amar Kaur as to what 
had happened and she replied that the appel- 
lant, who was sitting nearby, had thrust a 
kirpan into her abdomen. Nabi Bakhsh then 
addressed the appellant and asked him : 
Bhai, what have you done" ? The appel- 
ant replied : She has suffered the conse- 
quences of her acts and I will suffer the 
consequences of my acts.” Mt. Amar Kaur 
died shortly after sunrise. The child was 
removed to the hospital, where it remained 
till the 22nd when it died, the cause of 
death, according to the Civil Surgeon, who 
performed the post mortem examination, 
being weakness and malnutrition.” There 
is no direct evidence of the crime. The 
prosecution however rely upon the extra- 


judicial confession made by the appellant 
before Hakim Nabi Bakhsh and two of the 
village lambardars, Wassan Singh (P. W. 4) 
and Kartar Singh (P. W. 13). In addition 
to this, there is the confession made by the 
appellant before Khan Fazal Qadar Khan, 
Magistrate, Second Class, on 11th August 
1937. The learned Additional Sessions 
Judge has accepted these confessions as 
true. 

Before us, the learned counsel for the 
appellant has argued that the recorded 
confession before the Magistrate is inadmis- 
sible in evidence as it was not made volun- 
tarily aod the requirements of S. 164, 
Criminal P. C., were not complied with. 
We see no force in these contentions. It 
appears from the statement of the Sub- 
Inspector that the appellant was produced 
before the Magistrate in order to get a 
remand. When he was brought before the 
Magistrate the appellant stated that he 
wanted to make a confession. On this the 
Magistrate had the handcuffs removed, 
gave him ten minutes’ time to reflect, and 
then recorded the confession, (Ex. P. W.), 
and after recording it remanded him to the 
judicial lock-up. The certificates required 
by S. 164 are not appended to the confes 
sion (Ex. P. W.), but the Magistrate has 
been examined as a witness and has 
deposed that he had satisfied himself that 
the confession was being made voluntarily, 
that he had told the appellant that he need 
not make any confession to him and that 
if he made one, it might be used against 
him. There is no reason to disbelieve the 
sworn testimony of the Magistrate. We hold 
therefore that this confession is admissible 
in evidence. But even if the recorded con. 
fession be left out of consideration there is 
no reason to doubt the genuineness of 
the extra judicial confession made by the 
appellant before Hakim Nabi Bakhsh and 
the two lambardars, Wassan Singh and 
Kartar Singh. All these witnesses have 
given clear, consistent and convincing evi- 
dence, and no reason has been suggested to 
doubt the veracity of any one of them We 
accordingly hold that the appellant killed 
Mt. Amar Kaur with a kirpan and that he 
also stabbed the child. He has therefore 
been rightly convicted under S. 302 of the 
murder °f Mt. Amar Kaur and under 
b. 61 b for causing grievous hurt with a 
dangerous weapon to the child. 

There remains the question of sentence. 
There is no doubt that Mt. Amar Kaur 
was a person of loose character and that 
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while living in her parents’ village she con- 
ceived from a stranger and came to the 
appellant’s house in a state of pregnancy. 
This was naturally resented by the appel- 
lant. She then gave birth to an illegitimate 
child in his house, and he was chafed by 
his fellow villagers who “congratulated” 
him on the birth of a son. In these cir- 
cumstances, we think that this is not a case 
in which the extreme penalty of the law 
should be imposed on him. We think that 
the ends of justice will be met by imposing 
a sentence of transportation for life. We 
accordingly maintain the conviction but 
commute the sentence of death to one of 
transportation for life. To this extent the 
appeal is accepted. The sentence of seven 
years’ rigorous imprisonment under S. 326 
for causing grievous hurt to .the child is 
confirmed. The two sentences will run 
concurrently. 

k.s./r.k. Sentence commuted . 
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Bhide J. 

Abdullah Shah — Plaintiff — Appellant. 

v. 

Mohammad Yaqub and another — 

Defendants — Respondents. 

Second Appeal No. 513 of 1937, Decided 
on 18th October 1937, from preliminary 
decree of Addl. District Judge, Ludhiana, 
D/- 1st March 1937. 

(a) Estoppel — Second appeal — Estoppel 
raised on facts on record and based on decision 
of lower Appellate Court — Estoppel held could 
be raised in second appeal. 

Where a person raises a question of estoppel for 
the first time in second appeal basing it on the 
facts on record and urging it on the footing of the 
findings of the lower Appellate Court, such point 
can be entertained in second appeal i A l R 1930 
Rang 265, Ref. [P 559 0 1] 

(b) Evidence Act (1872), S. 115 — Fraud or 
deception need not be pleaded. 

It is not necessary for the purpose of S. 115 
that any fraud or deception should be pleaded. If 
it is found that any representation was inten- 
tionally made by one party and it was acted upon 
by the other party, the rule of estoppel will apply. 

[P 559 O 1] 

(c) Practice — Judicial notice — Corresponding 
dates of Indian and Gregorian calendars not 
correct — Court can take judicial notice. 

Where corresponding dates according to Indian 
and Gregorian calendars are not correctly given in 
pleadings or documents, the Court oan take 
judicial notice of it although such point was not 
raised by parties. [P 569 0 1] 

Mohammad Munir — for Appellant . 

Dr. Nand Lai — for Respondents . 


Judgment.— Plaintiff Abdullah. Shah 
sued in this case for possession of one-half 
share in a house, which had been given 
to his daughter Mt. Rabia Begam in lieu- 
of dower at the time of her marriago- 
with Mohammad Yakub. The house was 
actually gifted in lieu of dower in favour 
of Mt. Rabia Begam by Mt. Latifan, mother 
of Mohammad Yakub. Mb. Latifan in her 
turn had obtained the house from her 
husband Mohammad Wain and Mahommad- 
Wain had purchased it from Mt. Zainab 
on 14th August 1900. On the death of 
Mt. Rabia Begam, the plaintiff Abdullah 
Shah claimed that he was entitled to one- 
half of the house according to Mahome- 
dan law. The trial Court decreed the suit. 
On appeal, it was urged on behalf of the 
defendants that Mt. Latifan had never 
acquired any valid title to the house. One 
of the points raised in this connexion waa 
that Mt. Latifan’s husband, Mohammad 
Wain, had purchased the house after the 
date on which he was married to Mt. 
Latifan, when it is alleged to have been 
gifted by him to her. The date of the 
marriage of Mohammad Wain with Mb. 
Latifan, as given in the kabinnama and in> 
the deed of gift in favour of Mt. Rabia 
Begam, is 25th Zilhaj Hijri 1318 and the 
corresponding date is given as 17th May 
1900. The learned District Judge therefore 
held that as Mohammad Wain purchased 
the house on 14th August 1900, he could 
not have been in a position to make a gift 
of it on 17th May 1900. On this ground 
he accepted the appeal and granted the 
plaintiff only a decree for possession of 
1/1 6th share of the house, as he considered 
that the gift could be upheld to this extent 
on other grounds. Prom, this decision 
Abdullah Shah has preferred a second 
appeal. 

The main ground which was urged before 
me was that even if the findings of the 
learned District Judge were accepted as 
correct, the defendants were estopped from* 
pleading that Mt. Latifan had not acquired 
a valid title to the house ; because even if 
Mohammad Wain was not an owner of the 
house at the time of the gift in favour of 
Mt. Latifan, he did become an owner 
subsequently and in the circumstances he 
and his representatives were clearly estop- 
ped from pleading that Mt. Latifan did 
not acquire a valid title to the house. In- 
support of his contention, S. 115, Evi- 
dence Act, and the illustration thereto were 
relied on. The learned counsel for the res- 
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pondents on the other hand contended that 
the plea of estoppel was never raised in 
the Courts below and therefore the appel- 
lant was not entitled to take it in second 
appeal. But the facts on which the plea is 
based are on the record and the learned 
counsel for the appellant has urged it on 
the footing of the findings of the learned 
District Judge himself. In the circumstan- 
ces I see no reason why it should not be 
entertained in second appeal : cf. 8 Bang 
223 1 at page 228. 

It is not disputed that the parties are 
the representatives of Mohammad Wain 
and Mt. Latifan respectively. It was urged 
by the learned counsel for the respondents 
that it was not distinctly pleaded that any 
deception was practised on Mt. Latifan in 
this respect. But it is not necessary for the 
purpose of S. 115 that any fraud or decep- 
tion should be pleaded. If it is found that 
any representation was intentionally made 
by one party and it was acted upon by the 
other party, the rule of estoppel will apply. 
In the present instance it seems clear that 
Mt. Latifan would not have accepted the 
house in lieu of her dower if Mohammad 
Wain had not represented that the house 
was his property. I therefore hold that the 
defendants are estopped from contending 
that Mt. Latifan was not the owner of the 
house when she gifted it to Mt. Babia. On 
this finding the plaintiff must succeed. 

I may note further that it appears from 
the calendar that as a matter of fact the 
actual date corresponding to 25th Zilhaj 
1318 Hijri is 15th April 1901 and not 17th 
May 1900 as given in the deed of gift and 
deed of dower, (Exs. D-l and D-2). The 
learned District Judge’s finding was thus 
based on an erroneous statements as to the 
corresponding dates in these documents. 
The correct corresponding date has been 
verified from the authorized calendar of 
the Chief Court for the year 1901 and there 
appears to be a mistake in giving the date 
m the deed of gift as well as in the kabin- 
nama. The learned counsel for the respon- 
dents contended that this point also was 
not taken in the Courts below; but I think 
that the Court is entitled to take judicial 
notice of this fact. In view of the above 
landings it is unnecessary to consider the 
other issues. I accept the appeal and setting 
aside the decree of the learned D istrict 

1. Co-operative Town Bank of Padigon v. Shan- 

mugam Pillai, (1980) 17 AIR Rang 265=125 

I 0 865=6 Rang 228. 


Judge restore that of the trial Court with 
half the costs throughout. I am not award- 
ing full costs to the appellant as he did not 
take up the main pleas on which he has 
succeeded in second appeal at the very 
outset. 

B.D./R.K. Appeal allowed.. 
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Addison and Din Mohammad JJ. 

Modern Chemical Works Ltd. Baroda — 
Plaintiff — Appellant. 


v. 

Pandit Man Mohan Nath Bar — 
Defendant — Bespondent. 

Letters Patent Appeal No. 135 of 1937, 
Decided on 17th January 1938, from decree 
of Bhide J., in S. A. No. 291 of 1937, D/- 
24th June 1937. 

Company— Winding up — Defendant holding 
•hare in company registered in Indian State 
and residing in British India not appearing 
before State Liquidation Court and not sub- 
mitting to its jurisdiction — Call order made 
against him by Liquidation Court is without 
jurisdiction and cannot be enforced as such 
in British India. 


In a personal action, a decree pronounced by a 
Court of a foreign state in absentem, the defen- 
dant not having submitted to its authority, is by 
international law a nullity : 22 Cal 222 (PC) and 
158 I C 24, Bel. on. [p 550 q j-j 

Where the defendant, who is a share-holder in a- 
company registered in an Indian State and is a 
resident of British India, does not appear before 
the State Liquidation Court, before which the 
liquidation proceedings in respect of the company 
are started, and does not submit to the jurisdic- 
tion of the Liquidation Court, a call order made 
against him by the Liquidation Court, in absence 
of an express agreement in the Artioles of Associa- 
tion that the disputes with the share-holders 
should be settled by the State Court, is without 
jurisdiction and cannot be enforced as suoh in 
British India. It is necessary that the liquidator 
suing the defendant in British India should prove - 
all necessary facts to establish his liability. It is 
also necessary, in order to allow the plaintiff to- 
succeed, that the call order for the particular 
amount was necessary and just. The mere fact 
that the oall order was made does not amount to 
suoh proof : (1908) 1 K B 302 and AIR 1933. 
Mad 112 , Bel. on; (1874) 9 Ex 345, Expl. 

[P 560 C 2] 

Bhagwat Dayal — for Appellant. 

Vishnu Datfca — for Bespondent. 

Addison J. — Most of the facts of this 
case are given in A I B 1935 Lah 975, 1 
the suit being remanded for trial on the • 
merits. The suit has now been dismissed ■ 
on the ground that the company in liqui- 

1. Modern Chemical works, Ltd. Baroda v. Man- 
mohan Nath Dar, (1985) 22 A I R Lah 976= 
160 I C 346=17 Lah 841=38 P L R 662. 
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dation had not proved that notice was 
given to the defendant when the call order 
was made, 11 Bom 241 2 * being followed in 
this respect. The lower Appellate Court 
dismissed the appeal from this decision, 
and a single Judge of this Court dismissed 
the second appeal. The reason given by 
the single Judge however was not that of 
want of notice but because there was no 
■evidence to show on what grounds the 
balance due on the shares was being called. 
Against this decision this appeal under the 
Betters Patent has been preferred. The 
general law is not in doubt. In a personal 
action a decree pronounced by a Court of a 
foreign state in absentem, the defendant 
not having submitted himself to its autho- 
rity is by international law a nullity : see 
22 Cal 222 s and 158 I C 24. 4 * In the pre- 
sent case, the defendant did not submit 
himself to the jurisdiction of the Liquida- 
tion Court of Baroda. 

It was contended however on behalf of 
the appellant that the fact that the defend- 
ant was a share- holder in a company, 
registered in Baroda, which was thus sub- 
ject to the Baroda Court, rendered him 
subject to the jurisdiction of the Baroda 
Court and (1874) 9 Ex. 345 6 was cited as 
establishing this proposition. This autho- 
rity however as now held, does not go fur- 
ther than to lay down that where in the 
Articles of Association it was agreed that 
the share- holders would be subject to the 
jurisdiction of the French Courts, only in 
these circumstances the French Courts had 
jurisdiction over him in his absence and 
the judgment passed by them could be 
enforced by the English Courts. This is 
•clear from (1908) 1 KB 302.® That is a 
case where there was a partnership bet- 
ween the defendant and others in Austra- 
lia. A certain decree was passed against 
the defendant in his absence after he 
had returned to England. It was held 
that the defendant, not being domiciled in 
Western Australia, nor resident there at 
the date of the action in the Supreme Court 
■of that Colony, and not having appeared 

2. Edulji Burjorji v. Manekji Sorabji, (1887) 11 
Bom 241. 

8. Gurdyal Singh v. Baja of Faridkote, (1895) 22 
Cal 222=21 I A 171=6 Bar 603=112 P R 
1894 (P C). 

4. Ganesh Das v. Ajudhia Saran, (1935) 168 I C 

24. 

6. Copin v. Adamson, (1874) 9 Ex 345 = 43 
L J Ex 161=81 L, T 242=22 W R 658. 

•6. Emanuel v. Symon, (1908) 1 KB 802 = 77 
LJKB 180=98 L T 804=24 T L R 85. 


to the process or expressly agreed to sub. 
mit to the jurisdiction of that Court, was 
not bound by its finding or decree; and 
that the action in England which was 
based on that finding and decree could not 
be maintained. The exact effect of the 
Exchequer case was there defined. These 
decisions were followed by a Division 
Bench in A I R 1933 Mad 112, 7 where it 
was said that by the fact of entering into 
a partnership in a foreign country a person 
does not bind himself to submit to the 
jurisdiction of the Courts of that country, 
in regard to matters arising in connexion 
with that partnership and the judgment 
was held to be without jurisdiction as the 
defendant had not appeared or submitted 
to the jurisdiction of the foreign Court. It 
was not contended in the appeal before us 
that the articles of association contained an 
express agreement that disputes with share- 
holders should be settled by the Baroda 
Court. 

The defendant did not submit to the 
jurisdiction of the Baroda Liquidation 
Court nor did he appear there and there is 
no question that he is a resident of British 
India and has all along been so. On the 
authorities, therefore, it must be held that 
the call order against the defendant made 
by the Baroda Liquidation Court was 
made without jurisdiction and cannot be 
enforced as such in British India. It is' 
therefore necessary that the Liquidator 
should prove all the facts necessary to 
establish the liability of the defendant. 
This was practically said when the case 
was first before this Bench where it was 
pointed out that the suit was in the form 
of an ordinary action. It is stated in the 
call order that the defendant was served to 
appear before the Liquidation Court in 
Baroda, but there is no evidence on the 
record to establish that a call of Rs. 20 
per share was necessary and just. In order 
to allow the plaintiff to succeed in this 
action, as pointed out by the learned single 
Judge, this should have been established. 
The mere fact that a call order was made 
does not amount to such proof. In the cir- 
cumstances therefore, we dismiss this appeal 
but make no order as to costs. 

R.M./r.K. Appeal dismissed. 

7. Guruswami v. Mahomed Khan, (1933) 20 
AIR Mad 112=140 I 0 588=63 MLJ 761. 
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Addison and Abdul Rashid JJ. 

Northern India Insurance Co. Ltd. — 

Defendant — Appellant, 
v. 

Kanhaya Lal — Plainti ff — 

Respondent. 

First Appeal No. 282 of 1937, Decided 
on 24th February 1938, from decree of 
Addl. Sub-Judge, First Class, Lahore, 
D/- 9th July 1937. 

^ In«urance — Life insurance — Policy of 
insurance laying down that policy would be- 
come void if person assured commits suicide 
within one year from date of policy — Assured 
committing suicide after 18 months — Assignee 
of policy is entitled to recover amount due 
under policy. 

Where one of the conditions in a policy of 
insurance is that the policy is to becomo void if 
the person assured oauses his own death before the 
policy has been in existence for one year and the 
assured commits suicide after a period of about 
18 months, a person to whom the policy has been 
assigned by the assured is entitled to recover from 
the Insurance Company the amount due under 
the policy. In India the committing of suicide in 
itself is not a crime, which would disentitle the 
assignee from making a claim under the polioy as 
would be the case in England ; (1937) 2 All 
E LR 243, Disting. [P 562 C 2] 

D. R. Sawhney — for Appellant. 

Mohd. Amin and Harnam Singh — 

for Respondent. 

Abdul Rashid J. — The material facts of 
the case for the purposes of this appeal 
may be shortly stated. Mool Chand, the 
father of Kanhaya Lal plaintiff, took out 
a policy of life insurance from the Northern 
India Insurance Company on 1st June 
1932. The terms of the policy were that 
Rs. 5000 were payable on the death of 
Mool Chand if the death occurred before 
1st June 1937. A further sum of Rs. 5000 
was payable if the death occurred before 
the 47th birthday of the assured. In the 
event of the person whose life was assured 
dying by his own hand before the policy 
had been in existence for one year, the 
policy was to be void and all premiums 
were to be forfeited. On 22nd November 
1932 Mool Chand assigned the policy in 
favour of his son Kanhaya Lal. On 9th 
August 1933 the assured committed suicide 
in a hotel at Lahore. Kanhaya Lal being 
the assignee of the policy taken out by his 
father demanded Rs. 5000 from the Insur- 
ance Company. On their failure to pay the 
amount, he instituted the present suit for 
recovery of Rs. 6357 on the basis of the 
policy. The defendant company pleaded 
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inter alia that Mool Chand had committed 
suicide with the deliberate object of secur- 
ing payment from the defendant and other 
Insurance Companies with which he had 
insured his life during the years 1931 and 
1932 for a sum of Rs. 25,000, that the act of 
the deceased was a speculative and wagering 
one, and that the contract with the defen- 
dant was therefore void. The trial Court 
held that Mool Chand had sufficient means 
to pay the premiums due on the different 
policies taken out by him, that he com- 
mitted suicide on discovering his wife Mt. 
Jassa Bai committing adultery with Bhai 
Piara Lall, timber merchant, and that as 
Mool Chand killed himself after the lapse 
of one year from the date of the issue of 
the policy the plaintiff was entitled to 
maintain the action. On these findings a 
decree for Rs. 4905-11.0 was granted to 
the plaintiff against the defendant. Against 
this decision the Northern India Insurance 
Company has preferred an appeal to this 
Court while cross-objections relating to the 
disallowance of the costs and interest by 
the trial Court have been preferred by 
Kanhaya Lal plaintiff. 

It appears that Mool Chand deceased had 
insured himself with the Bombay Life 
Assurance Company for Rs. 4000 in the 
year 1933. He had taken out a policy for 
Rs. 16,000 in the year 1931 from the Jupi- 
tor General Insurance Company. In 1932 
as mentioned already, he had insured him- 
self with the defendant company for a sum 
of Rs. 5000. The annual premium payable 
on the policy in dispute was only Rupees 
125. The trial Court after going into the 
entire evidence came to the conclusion that 
up to the time of his death Mool Chand 
was in a position to pay the premiums 
on the different policies taken out by 
him. On 22nd January 1932 Mool Chand 
separated the plaintiff from himself as the 
plaintiff’s step mother Mt. Jassa Bai did 
not get on with the plaintiff and his wife. 
From the allotment of shares at the time of 
partition it appears that property worth 
Rs. 3400 fell to the share of Mool Chand 
and his second son Chuni Lal, and property 
worth Rs. 1300 was given to the plaintiff. 
This fact clearly shows that the plaintiff 
was in a position to pay the premiums on 
the policy in dispute at the time when he 
took out the policy. The three letters found 
on the person of the deceased at the time 
of his death (Exs. P-1 to P-3) addressed to 
the Superintendent of Police, the District 
Magistrate, Lahore, and the plaintiff Kan- 
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haya Lai respectively show that the plain- 
tiff became disgusted with life on 8th 
August 1933 when he found his wife, Mt. 
Jassa Bai, in a compromising position with 
Bhai Piara Lai, timber merchant at Mul- 
tan. He returned to Lahore immediately 
without attending the marriage ceremony 
of the son of Ram Chand, station master. 
The shock of the unfaithfulness of his wife 
was too great for him and he decided to 
end his life by poisoning himself by taking 
potassium cyanide. 

The principal argument addressed by the 
learned counsel for the appellant was that 
the plaintiff was not entitled to any relief 
as the descendants of Mool Chand could 
not be allowed to benefit as a result of the 
crime committed by their father. Reliance 
was placed by the learned counsel on the 
case in (1937) 2 All E L R 243. 1 In that 
case the assured person committed suicide 
and it was held that as suicide was a 
felony under the English law, the descen- 
dants of the assured were not entitled to 
recover the sum assured. In our opinion 
the authority referred to above is inappli- 
cable to the present case. In their judgment 
the learned Judges were careful in pointing 
out that under the English Common law 
the committing of suicide was a felony, 
and that it was clear that the assured 
had deliberately killed himself in order to 
enable his estate to collect the insurance 
money. Had the assured not killed himself 
the policies would have automatically 
expired in two or three minutes as the 
assured had no means of raising the pre- 
miums. The learned Judges examined a 
number of American cases also and observed 
as follows : 

Whatever the position may be in the United 
States, where each state, by legislative or judicial 
action of its own, can, it seems, determine the 
legality of a policy which, expressly or by impli- 
cation, provides for payment of the policy moneys 
in whole or in part in the oase of suicide, sane or 
insane, we cannot, we think, consistently with the 
law of England as we understand it, hold that the 
respondent can successfully maintain her claim. 

It was further observed that : 

It may be that both ecclesiastical and civil 
penalties have been mitigated or abolished, but 
the criminal law still remains. Only the Legisla- 
ture in this country can change the law in this 
matter, if it should so will. While the law remains 
unchanged, the Court must, we think, apply the 
general principle that it will not allow a criminal 
or his representative to reap, by the judgment of 
the Court, the fruits of his orime. 

1. BereBford v. Royal Insurance Co., (1937) 3 All 
ELR 348. 


In India the committing of suicide is nob 
a crime. Attempted suicide is punishable 
under S. 309, I. P. C., while abetment of 
suicide is punishable under S. 306. The 
committing of suicide in itself is not and 
cannot be regarded as a crime in India. In 
this respect the English Common law is 
inapplicable to India as the criminal law 
of India is the creation of Statute. The 
Judges in the English case took care to- 
point out that there may seem a hardship 
in holding that the appellant company is 
in law not compellable to pay the amount 
due on the policy but that it was impos- 
sible to hold otherwise, consistently with* 
the Common law as prevailing in England. 
The contract between the parties was, 
embodied in the policy of insurance. Owing 
to condition No. 8 the policy was to become 
void if the person assured caused his own 
death before the policy had been in exis- 
tence for one year. In the present case the 
assured killed himself after a period of 
about 18 months. In these circumstances 
there is no reason why the contract entered 
into by the Insurance Company should not 
be enforced in favour of the plaintiff. For 
the reasons given above we dismiss this 
appeal with costs. We also dismiss the 
cross-objections preferred on behalf of the 
plaintiff. Parties will bear their own costs 
so far as the cross, objections are concerned- 

r.m./r.k. Order accordingly . 
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Jai Lal and Dalip Singh JJ. 

Mt. Jawahran and another — 

Defendants — Appellants- 
v. 

Hazari and others — Plaintiffs — 

Respondents- 

Second Appeal No. 983 of 1936, Decided 
on 29th September 1937, from decree of 
Addl. Dist. Judge, Hissar, D/- 19th June 
1936. 

Custom (Punjab) — Rohtak District — - 
Daughters excluded from inheriting property 
either ancestral or self-acquired — Widow has 
no power of alienation — Riwaj-i-am challenged 
— Onus of proof. 

According to the entry in the riwaj-i-am of the 
Rohtak District a daughter has no right to succeed 
to her father's landed property, whether ancestral 1 
or self-acquired, and a widow has no right to 
alienate her husband’s property whether ancestral 
or self-acquired. When such entry is challenged 
the burden is heavy on the party to prove that tho 
entry in the Riwaj-i-am is wrong. [P 663 O lj 


1938 Debi Bahai v. Gillu 

Charanjiva Lai Aggarwal — 

for Appellants . 

Shamair Chand — for Respondents. 

Judgment. — This second appeal arises 
out of a suit instituted by the respondents, 
the reversioners of Hamira, for a declara- 
tion that a gift of land made by Mt. 
Jawahran, widow of Hamira, in favour of 
her daughter Mt. Gulab Bai would not 
affect their reversionary rights. The suit 
has been decreed by the trial Judge and 
the appeal of the daughter and the widow 
has been dismissed by the learned Addi- 
tional District Judge. The District Judge, 
however has granted a certificate under 
S. 41 Punjab Courts Act for a second 
appeal. The question of custom which 
according to the certificate is involved in 
the case is whether a daughter has a right 
to succeed to her father's self- acquired 
landed property in preference to collate- 
rals within the fifth degree. The property 
in suit has been found to be self-acquired 
of Hamira and it appears that the entry in 
the riwaj-i.am of the Rohtak District to 
which the parties originally belonged is 
that a daughter has no right to succeed to 
her father’s landed property whether it be 
ancestral or self-acquired and also that a 
widow has no right to alienate her hus. 
band’s landed property whether ancestral 
or self. acquired. The burden was therefore 
heavy on the defendants, Mt. Jawahran and 
Mt. Gulab Bai, to prove that the entry in 
the riwaj.i-am is wrong. No evidence has 
been produced to establish this. Some evi- 
dence was led at the trial that among the 
Rajputs, to which caste the parties belong, 
a resident son-in-law is entitled to succeed 
to the property of his father-in-law. It 
does not, however, appear that it was 
proved that Ranjit, the husband of Mt. 
Gulab Bai, was a resident son-in-law as 
that term is understood in the Customary 

^ * s no ^ neceasar y to give a 
definite finding on this question because I 
find from the grounds of appeal to the 
District Judge that the appellants did not 
raise this question, 

n Ifc contend # ed before us that the trial 
Court did not give suflScient opportunity to 
the appellants to produce their evidence 
and refused to receive some documentary 
evidence which was tendered to it and also 
that proper issues have not been framed. 
It is not however shown that any issue 
which arose on the pleadings of the parties 
Has not been framed, nor is there any affi. 
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davit before us to show at what stage and 
what evidence, documentary or otherwise, 
was tendered in the trial Court which was 
not accepted. In my opinion, there is no 
force in this appeal and on the evidence it 
is impossible to hold that the presumption 
which arises on account of the entry in the 
riwaj-i-am has been rebutted. I would dis- 
miss this appeal with costs. 

Dalip Singh J.— I agree. 

B.D./r.k. Appeal dismissed. 
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Tee Chand J. 

Debi Sahai and another — Plaintiffs — * 

Petitioners. 

v. 

Gillu Mall and others — Defendants — 

Respondents. 

Civil Revn. No. 528 of 1937, Decided on 
10th November 1937, from decree of Judge, 
Small Cause Court, Delhi, D/- 8th April 
1937. 

(a) Civil P. C. (1908), O. 30 — Joint Hindu 
family business must sue and be sued in name 
of its members. 

There is no rule of law which lays down that a 
suit brought in the name of a joint Hindu family 
business should be brought in the name of the 
firm. Order 30 does not apply to a joint Hindu 
family firm as the rights and liabilities of such a 
firm are not exclusively regulated by the Contract 
Act. Such firm must sue and be sued in the name 
of its members: AIR 1933 Bom 304; AIR 1925 
Bom 527 and AIR 1934 Cal 810 , Eel. on. 

... ^ „ CP 564 C 1] 

(b) Hindu Law — Family business can be 
started at any time even after death of father 

Such business is excluded from registration. 

There is no provision of law which prohibits the 
members of a Hindu coparcenary to start family 
business out of joint funds at any time, after the 
death of their father or other ancestor. Such a 
business is excluded from provisions as regards 
registration of partnerships. [P 564 C 1] 

Shamair Chand — for Petitioners. 

D. N. Aggarwal — for Respondents. 

Order.— The order of the lower Court 
dismissing the suit on the preliminary 
point that the suit is not maintainable as 
the firm had not been registered is mani- 
festly wrong and must be set aside. The 
plaintiffs are two brothers, Debi Sahai 
and Pirbhu Lai, sons of Seri Niwas. They 
instituted a suit for recovery of Rs. 500 
alleged to be due from the defendants on 
foot of a bahi account. The suit was origi- 
nally brought in the name of Debi Sahai 
and Pirbhu Lai, described as proprietors 
of the firm Debi Sahai Pirbhu Lai. Subse- 
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quently the plaint was amended and the 
suit was by “ Debi Sahai and Pirbhu Lai, 
members of a joint Hindu family, proprie. 
tors of the firm Debi Sahai Pirbhu Lai’'. 
In the body of the amended plaint it was 
clearly stated that the business of the 
plaintiffs is the joint Hindu family concern 
and that the plaintiffs are its owners as 
members of the family. In support of his 
order dismissing the suit in limine the 
learned Judge has given two reasons: (i) 
that if a joint Hindu family firm is suing, 
the plaint ought to have been in the name 
of that joint family firm”, and (ii) that as 
the firm was started recently after the 
death of the father of Debi Sahai and 
Pirbhu Lai, the firm could not be treated 
as a joint Hindu family firm. 

There is no rule of law which lays down 
that a suit brought in the name of a joint 
Hindu family business should be brought 
in the name of the firm. 0. 30, Civil P. C., 
does not apply to a joint Hindu family 
firm as the rights and liabilities of such a 
firm are not exclusively regulated by the 
Contract Act. It has been held that such 
a firm must sue and be sued in the name 
[of its members : see AIR 1933 Bom 304, 1 
‘AIR 1925 Bom 527 2 and 61 Cal 975. 3 
The first ground therefore is wholly unten- 
able. As regards the second ground, the 
learned Judge seems to think that a joint 
Hindu family firm can come into existence 
only if the business has descended from 
father to son. This assumption is obviously 
wrong. There is no provision of law which 
prohibits the members of a Hindu copar- 
cenary to start family business out of joint 
funds at any time, after the death of their 
father or other ancestor. In this case the 
evidence clearly shows that the present 
business had been going on since Sambat 
1889 as a joint family concern. S. 5, Part- 
nership Act specifically excludes a Hindu 
undivided family concern from the pro- 
visions of the Act relating to registration 
of partnerships. The suit as brought was 
not defective for want of the certificate of 
registration and has been erroneously dis- 
missed. I accept the petition for revision, 
set aside the judgment and decree of the 

1. Amulakohand Mewaram v. Babulal Kanalal, 

(1983) 20 A I R Bom 304=147 I 0 786 = 36 
Bom !L R 669. 

2. Ramprasad Shivlal v. Shrinivas Balmukund, 

(1926) 12 A I R Bom 627 = 90 I 0 686 = 27 
Bom L R 1122. 

3. Lalohand Amonmal v. M. 0. Bold & Go., 

(1934) 21 A I R Gal 810 = 162 I 0 991 = 61 
Gal 976=88 G W N 914. 


Court below and remand the case to it for 
decision on the merits. Court- fee on this 
petition will be refunded. Other costs will 
be costs in the cause. 

d.s./r.k. Case remanded. 
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Dalip Singh and Bhide JJ. 

Tej Bhan — Plaintiff — Appellant. 

v. 

Chandi Shah and others — Defendants 

— Respondents. 

First Appeal No. 392 of 1936, Decided 
on 15th December 1937, from decree of 
Senior Sub- Judge, Mianwali, D/- 15th 
July 1936. 

Transfer of Property Act (1882), S. 53 — 
Fraudulent transfer — On considering facts 
transfer held made with intent to defeat cre- 
ditors and not with intention to prefer one 
creditor to another. 

It is not correct perhaps to say that there Is 
any distinction between consideration which 
should be valid for the purposes of the Contract 
Act but not valid for the purpose of S. 63 of the 
Transfer of Property Aot. [P 665 C 2] 

A decree-holder in execution of his decree 
attached land belonging to the judgment-debtor. 
One T objected to the attachment on the ground 
that the land in dispute had been leased to him 
before the attachment. According to him the 
terms of the lease were that the period of the 
lease was for 20 years and oertain sum was re- 
served as annual rent which was not to be paid to 
the lessor but to his creditors in discharge of debts 
due to them by the lessor. These creditors had 
not obtained any decree, in other words, there 
was not any genuine pressure being put upon the 
judgment-debtor to prefer these creditors. Besides 
this there was no evidence showing that the judg- 
ment-debtor had given possession to the lessee and 
moreover there was no proof whether the annual 
rent whioh was to be paid to the creditors had 
actually been so paid : 

Held that in these oircumstances the transfer 
was with intent to defeat and delay the creditors 
and it was not a oase of preferring or favouring 
one creditor at the expense of another. The 
transfer was therefore void as against the decree- 
holder within the meaning of S. 68. [P 665 O 2 ; 

P 666 0 1] 

J. G. Sethi, M. L. Sethi and Dr. Nand 
Lai — for Appellant. 

J. L. Kapur and Roop Chand — for 
Respondents. • 

Dalip Singh J. — On 29th June 1934, 
one Chandi Shah obtained a decree against 
Maliks Snrkhru and Shahadat. In execu- 
tion of this decree he attached part of the 
land belonging to the said Maliks on 25th 
March 1935. One Tej Bhan objected to 
the attachment, alleging that the land in 
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dispute bad been leased to bim on 21st 
March 1935. According to Tej Bhan the 
terms of the lease were that the period of 
the lease was for 20 years and a thousand 
rupees was reserved as annual rent. This 
annual rent was not to be paid to the 
lessors, the Maliks, but was to be used to 
discharge the debts due to three alleged 
creditors of the Maliks, namely Daulat 
Bam, Asa Bam and Khilla Bam. The debt 
of Daulat Bam amounting to something 
over ten thousand rupees was to be dis- 
charged in full first, then the debt of Asa 
Bam was to be discharged and lastly the 
debt of Khilla Bam was to be discharged. 
This lease had been registered subsequent 
to its execution and is printed at page 127 
of the paper book. Tej Bhan further claimed 
that on 10th May 1935 mutation had been 
ordered of the said land in his favour. The 
mutation order is printed at page 131. 
The objections of Tej Bhan were dismissed 
by the executing Court and he has now 
brought a declaratory suit under O. 21, 
B. 63, Civil P. C., on the same grounds, 
namely that there was a valid transfer in 
his favour prior to the attachment. The 
contesting defendant, Chandi Shah, has con. 
tended that the said transfer was a fraudu- 
lent and fictitious one made with intent to 
defeat creditors and therefore was void as 
against him under S. 53, T. P. Act. The 
trial Court held that the debts alleged to 
be due to Daulat Bam, Asa Bam and Khilla 
Bam were genuine debts but it held that 
as Tej Bhan was a stranger therefore 
though there might be consideration ‘good’ 
within the meaning of the Contract Act as 
between the lessors and Tej Bhan, there 
was no good consideration for the lease 
within the meaning of S. 53, T. P. Act. 
Further it held that the said lease was 
made with intent to defeat and delay cre- 
ditors and a variety of reasons was given 
in the judgment for the Court holding this 
opinion. The trial Court accordingly dis- 
missed the suit with costs and the plaintiff 
has come in appeal. 

In appeal the learned counsel for the 
appellant contends that the lease was for 
consideration which was not inadequate 
and as the debts were genuinely due to the 
alleged creditors therefore the lease should 
be treated as if it were a transfer favouring 
one creditor possibly at the expense of 
another but that it could not be said that 
the lease was with intent to defraud the 
general body of creditors. It is unneces- 
sary to enter into the somewhat difl5cult 


question as to whether the authorities 
which have held that a transfer to a 
genuine oreditor, which reserves no right 
to the judgment-debtor, cannot be held to 
be in fraud of creditors, should or should 
not be extended to the case where the 
transfer is not in favour of a creditor but 
to a third party. The circumstances of this 
case leave no doubt in my mind that the 
transfer in this particular case was with 
intent to defeat and delay creditors and it 
was not a case of favouring or preferring 
one creditor at the expense of another. It 
is no doubt not correct perhaps to say that 
there was no good consideration for the 
transfer or that there is any distinction 
between consideration which should be 
valid for the purposes of the Contract Act, 
but not valid for the purpose of S. 53, T. P. 
Act. The fact however remains that the 
position of Malik Surkhru and Malik Sha- 
hadat was as follows : They were owing a 
decretal amount to Chandi Shah and vari- 
ous other creditors. The particular credi- 
tors named in this lease deed had not 
obtained any decrees. It appears that on 
21st March 1935 Chandi Shah went to the 
patwari and obtained a fard of the land in 
dispute. It is alleged that Abdur Behman, 
8on of Malik Surkhru, was present at 
the time but whether he was present or 
not, it seems clear on the record that the 
patwari himself was siding with the Maliks. 
On that very date the lease in favour of 
Tej Bhan was executed. The coincidence 
of the date is, to say the least of it, curious. 
Again it is not clear why the Maliks should 
have preferred to pay off these creditors, 
who had not obtained decrees, instead of 
the creditors who had obtained decrees ; in 
other words, there was not any genuine 
pressure being put upon the Maliks to 
prefer these creditors, which might lead 
one to believe that the transfer was bona 
fide. 

Again it is strange, as remarked by the 
trial Court, that these creditors, who were 
vitally concerned in this transaction if it 
was a bona fide one, were no parties to the 
lease, nor was any document taken from 
them agreeing that they should look hence- 
forward for payment of their debts to Tej 
Bhan and not to the Maliks at all. As pointed 
out again by the trial Court, if this arrange- 
ment with Tej Bhan was to be construed 
literally, the debts of Asa Bam and Khilla 
Bam would be long barred by limitation 
before the time came to pay off their debts 
at all, and if Tej Bhan refused to pay their 
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debts at that time, there would be no way 
of enforcing the debts under the lease. It 
therefore seems to me clear that as regards 
two of these creditors the transaction by 
no means secured payment of their debts. 
Further it is not at all clear why, if there 
was any desire to pay off these creditors, 
one of them was not selected to be the 
lessee rather than a person like Tej Bhan. 
It appears again from the record that Tej 
Bhan has friendly relations with the 
Maliks. The defendant Chandi Shah alleges 
that he is their karinda. He himself admits 
that he does their writing work for them 
whenever called upon to do so. But I agree 
with the trial Court in holding that there 
is considerably more connexion between 
Tej Bhan and the Maliks than has been 
admitted by Tej Bhan. 

Again, the evidence to show that Tej 
Bhan was given possession of this property 
under the lease is as pointed out by the 
trial Court by no means satisfactory. It 
consists of nothing more than the evidence 
of the patwari supported by Khasra girda- 
waris, and as pointed out by the trial 
Court, the patwari has throughout behaved 
as a partisan and the khasra girdawaris 
and his oral statement are insufficient to 
prove that possession really passed to Tej 
Bhan under the lease. Again there is no 
real proof of the payment of Rs. 1000 to 
Daulat Ram under the terms of the lease. It 
is no doubt correct that a receipt executed 
by Daulat Ram has been produced and 
Daulat Ram states that he received Rupees 
1000. No written record of the payment 
has been kept nor has Tej Bhan produced 
any accounts to show that this money was 
paid to Daulat Ram by him. It is therefore 
at any rate plausible as urged by the defen- 
dant Chandi Shah that Tej Bhan is a mere 
screen for the Maliks and that actually the 
Maliks are still in possession and getting 
the benefit of the produce. In these cir- 
cumstances it does not seem possible to 
hold that this transaction was with the 
intent of benefiting any creditor at all, 
assuming that the finding of the trial Court 
that the debts of Daulat Ram, Asa Ram and 
Khilla Ram were genuine debts is correct. 

I am therefore of opinion that the transac- 
tion was in fraud of the creditors with 
intent to defeat and delay them and was 
void as against the creditor Chandi Shah 
within S. 53, T. P. Act. I would therefore 
dismiss the appeal with costs. 

Bhide J. — I agree. 

d.s./r.k. Appeal dismissed. 


Feroz ( Abdul Rashid J.) A. I. R. 

A. I. R. 1938 Lahore 566 

Abdul Rashid J. 

Haji Ghulam Mohammad — Plaintiff 

— Appellant, 
v. 

Feroz and others — Defendants — 

Respondents. 

Second Appeal No. 88 of 1938, Decided 
on 3lst March 1938, from decree of Dist. 
Judge, Rawalpindi, D/- 15th October 1937. 

Court-fee* Act (1870), S. 17— Sale by mort- 
gagee of hi* rights under mortgage — Balance of 
mortgage money not being paid, suit by vendee 
against mortgagor and his surety and in alter- 
native against vendor — Causes of action against 
original mortgagor and that against vendor are 
not distinct so as to attract S. 17— Mortgage 
found void — Vendor must refund money re- 
ceived by him under sale of mortgagee rights. 

A mortgage was executed by a person who was 
minor at the time of executing it. The mortgagee 
assigned his rights under the mortgage to another 
person for certain consideration. On failure to pay 
the balance the assignee brought a suit against the 
mortgagor and his surety and in the alternative 
olaimed a decree against the assignor if the amount 
was not recovered from the mortgagor and his 
surety. The suit against the original mortgagor 
was dismissed as the mortgage was void, he being 
minor at the time of its execution : 

Held that the cause of action against the 
assignor was not distinct but a part and parcel of 
the cause of aotion against the original mortgagor. 
Section 17, was therefore inapplicable : A I R 1924 
Nag 169, Disting. ; 40 P L R 33, Bel. on. 

[P 667 0 2] 

Held further that as the mortgage in favour of 
the assignor was found a nullity, the consideration 
for the sale by him in favour of the assignee failed. 
The assignor must therefore refund the money 
received by him for the sale of the mortgagee rights. 

[P 567 0 2] 

Shamair Chand — for Appellant . 

Harbana Singh and Bhagafc Singh 
Chawla — for Respondents 1 & 2 and 
3 <& 4 respectively. 

Judgment. — On 16fch August 1930, 
Feroz, defendant 1, executed a mortgage 
deed in favour of Shiv Ram, defendant 3, for 
a sum of Rs. 125 with respect to a house. 
Fazal Din, defendant 2, who is the elder 
brother of Feroz, signed this mortgage 
deed as a surety. The mortgagor and the 
surety undertook to pay interest at the 
rate of Re. 1-8-0 per cent, per mensem. Shiv 
Ram assigned his rights under this mort- 
gage in favour of Ghulam Mohammad by 
means of a registered deed on 10th Novem- 
ber 1934 for Rs. 150. Defendants 1 and 2 
paid Rs. 22 and Rs. 70 to Shiv Ram on 
account of interest. On their failure to pay 
the balance the present suit was instituted 
by Ghulam Mohammad, assignee, for reoo- 
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■very of Rs. 161 from Feroz and Fazal 
Din. In the alternative the plaintiff claimed 
a. decree against Shiv Ram in case his case 
against Feroz and Fazal Din was not 
decreed. The trial Court held that Feroz 
was a minor at the time of the execution 
of the mortgage deed and that the mort- 
gage transaction was therefore absolutely 
void. On that finding the plaintiff’s suit 
was dismissed. Against this decision the 
plaintiff preferred an appeal in the Court 
of the learned District Judge. The learned 
District Judge agreed with the trial Court 
that no decree could bo passed against 
Feroz, defendant 1, who was a minor at 
the time of the execution of the mortgage 
deed. The learned District Judge however 
decreed the plaintiff’s claim against Fazal 
Din who had stood surety for his brother. 
The alternative claim put forward by the 
plaintiff against Shiv Ram was also dis- 
missed. Against this decision the plaintiff 
has preferred a second appeal to this Court, 
his sole prayer being that he should be 
awarded a decree against Shiv Ram, defen- 
dant 3, the only condition attached to the 
decree being that it shall be executed only 
if the decretal amount cannot be recovered 
from Fazal Din. 


A preliminary objection was taken on 
behalf of Shiv Ram, respondent, to the 
effect that the plaintiff had not paid full 
court-fee in the trial Court and the lower 
Appellate Court. It was urged that the cause 
of action against Feroz and Fazal Din was 
distinct from the cause of action against 
Shiv Ram and that under S. 17, Court-fees 
Act separate court-fee was payable in res- 
pect of each cause of action. Reliance was 
placed in this connexion on A I R 1924 
Nag 169. 1 In my opinion, this ruling is dis- 
tinguishable from the present case. In the 
reported case the relief claimed against the 
tenant was the return of the consideration 
that he had received for surrendering the 
■tenancy. The relief claimed against the 
person in possession was possession of land 
on the ground that he was a trespasser. The 
suit therefore embraced two distinct sub- 
jects. The first relief claimed was based on 
a contract while the second cause of action 
came into existence because the land in 
-dispute had been wrongfully taken posses- 
sion of by a trespasser. Cause of action 
oom prises every fact which a plaintiff is 
bound to prove in order to succeed in a 
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suit. In the present suit the mortgage by 
Feroz in favour of Shiv Ram and the sale 
of mortgagee rights by Shiv Ram in favour 
of the plaintiff constitute the cause of action 
against Feroz and Fazal Din. The cause of 
action against Shiv Ram is the sale of the 
mortgagee rights in favour of the plaintiff. 
The cause of action against Shiv Ram is 
therefore a part and parcel of the cause of 
action against the original mortgagor. I am 
therefore of opinion that S. 17, Court-fees 
Act is inapplicable to the facts of the pre. 
sent case. Reference may be made in this 
connexion to a ruling of this Court reported 
in 40 P L R 33." The preliminary objec- 
tion, in my opinion, is not well founded. 

On the merits the appeal must succeed. 
S. 65, Contract Act lays down that when 
an agreement is discovered to be void or 
when a contract becomes void any person 
who has received any advantage under such 
agreement or contract is bound to restore 
it or to make compensation for it, to the 
person from whom he received it. The 
mortgage has been declared void ab initio^ 
Therefore Shiv Ram had no rights under 
the mortgage, but he purported to sell the 
rights that he had under the mortgage in' 
favour of the plaintiff. If the mortgage in 
favour of Shiv Ram was a nullity it must 
be held that the consideration for the sale 
by Shiv Ram in favour of Ghulam Moham- 
mad, plaintiff, has failed. If the considera-, 
tion has failed the vendor must refund the 
money received by him to the vendee for 
the sale of the mortgagee rights. For the 
reasons given above, I accept this appeal 
and grant the plaintiff a decree for Rs. 150 
against the estate of Shiv Ram in the 
hands of Jog Raj and Parma Nand alias 
Nand Lai, respondents 3 and 4. This decree 
will be executed against the estate of Shiv 
Ram. Any amount that may be realised 
by the decree-holder from Fazal Din will 
be deducted from the decretal amount so 
far as the estate of Shiv Ram is concerned. 
Having regard to all the circumstances 
I order that the plaintiff and the represen- 
tatives of Shiv Ram will bear their own 
costs throughout. 

d.s./r.k. Appeal accepted. 

2. Abdul Rahman Khan v. Mahomed Amir, 
(1937) 40PLR 33. 
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Addison and Din Mohammad JJ. 

Sant Lal and others — Plaintiffs — 
Appellants. 

V. 

1' i v 77i Ij dho Pam W alait Pam , Decree- 
holder and another , J udgment -debtor 
and others , Defendants and others, 
Plaintiffs — Respondents. 

First Appeal No. 372 of 1937, Decided 
on 4th April 1938, from decree of Senior 
Sub- Judge, Ludhiana, D/- 23rd August 
1937. 

* (a) Civil P. C. (1908), O. 21, R. 58- 
Claim under, cannot be entertained after sale. 

After the sale has taken place the attachment is 
ipso facto determined and the Court has no longer 
any jurisdiction to try the claim case under O. ‘21, 
R. 58 : 15 I C 53 ; A I R 1926 Cal 468 ; A I R 
1924 Pat 76 and AIR 1928 Rang 80, Rel. on.; 
AIR 1931 Mad 782; 1 N L R 167 and AIR 
1933 Sind 198, Dissent. [P 668 C 2 ; P 669 C 1] 

(b) Civil P. C. (1908), O. 21, R. 58— Mort- 
gagee in possession cannot object to attach- 
ment — His proper remedy is under Rr. 100 
and 103 of O. 21. 

A person in possession of property under a usu- 
fructuary mortgage is not entitled to object under 

O. 21, R. 58, to the attachment of the property at 
the instance of a person who holds a decree against 
the mortgagor. He can take the necessary steps 
under Rr. 100 and 103 of O. 21 at the proper 
Btage, and of course the mortgagee is always at 
liberty to bring the usual suit for the sale of the 
property under mortgage : A I R 1922 Pat 408 
and AIR 1937 Pat 63, Rel. on. [P 669 C 1] 

Shamair Chand and Parkash Chandra — 

for Appellants. 

Achhru Ram — for Respondents 

(Defendants) . 

Addison J. — This was a suit by the 
Jain Kanya Pathshala under O. 21, R. 63, 
Civil P. C. for a declaration that the pro- 
perty attached and sold in execution of the 
decree of defendant 1 against defendant 2 
was liable to a previous mortgage in its 
favour. The mortgage deed is dated 21st 
July 1927 and was executed by defen- 
dant 2 in favour of defendant 6, who gifted 
the mortgage rights to the plaintiff Path- 
shala. Defendants 3 to 5 were the purcha- 
sers of the property at the court auction. 
The suit was dismissed on the ground that 
the Court had no jurisdiction to entertain 
a claim or objection under O. 21, R. 58, 
after the sale in execution had taken place, 
and thus no declaratory suit under O. 21, 

R. 63, Civil P. C. lay. The suit for a decla- 
ration therefore could only fall under S. 42, 
Specific Relief Act and as further relief 
was possible, the suit being in reality one 


to enforce a mortgage deed, the trial Court 
called upon the plaintiff to amend the 
plaint. This was not done and it was ac- 
cordingly rejected under O. 7, R. 11, Civil 
P. C. Against this decision this appeal has 
been preferred. 

The objection was put in by the Path- 
shala under O. 21, R. 58, after the sale in 
execution had taken place but before con- 
firmation of the sale. This however makes- 
no difference as the sale was confirmed 
later and title therefore passed to the 
auction. purchasers from the date of the 
sale. In favour of the appellant there is a 
Single Bench judgment of the Madras High 
Court (55 Mad 251 *) to the effect that a 
Court has jurisdiction to consider a claim 
even when it is made after the sale. The 
same view has been taken in 1 N L R 167* 
by the Additional Judicial Commissioner, 
while a Division Bench of the Sind Judicial 
Commissioner’s Court came to the same 
conclusion in A I R 1933 Sind 198. 8 On 
the other hand, a Division Bench of the 
Calcutta High Court in 15 I C 53 4 held 
that it was not competent for an executing. 
Court to proceed with a claim application 
under R. 58 of O. 21, Civil P. C. after the 
execution sale had actually taken place, 
and a single Judge of that Court came to 
the same conclusion in A I R 1926 Cal 
468. 6 Similarly, a Division Bench of the 
Patna High Court in A I R 1924 Pat 76 6 
held that after the sale had taken place 1 
the attachment was ipso facto determined 
and the Court had no longer any jurisdic- 
tion to try the claim case under O. 21, 

R. 58. A single Judge of the Rangoon High 
Court followed the Calcutta decisions in 
Rang 751. 7 Further the arrangement of 
the Civil Procedure Code shows that a 
claim under O. 21, R. 58, should precede 
the sale. It is true that by sub-r. (2) of 
that Rule a Court is not bound to postpone 
the sale pending the investigation of tho t 

1. Jagannadham v. Pydayya, (1931) 18 A I R . 

Mad 782=131 I 0 809=66 Mad 251=61 
MLJ 884. 

2. Bhag Chand v. Mt. Jhunia, (1905) 1 N L R 
167. 

9. Mukhi Narumal Tilokchand v. Allahbux 
Bahadur, (1933) 20 A I R Sind 198=146 I O 
142=27 SLR 266. 

4. Gopal Chandra v. Natobar Kundu, (1912) 16- 
C W N 1029=15 I 0 53. 

5. Kali Charan Ghose v. Surajini Debi, (1926) 13 

A I R Cal 468=87 I G 168. 

6. Puhup Dei Kuer v. Ram Charitar Barhi, (1924^ 

HAIR Pat 76=74 I 0 87=4 P L T 644. 

7. Mg. Po Pe v. Mg. Kwa, (1928) 16 A I R Rang 

80=107 I 0 161=6 Rang 761. 
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claim but usually it should do so except 
where it is of opinion that the claim is 
frivolous or vexatious or meant to delay 
the execution proceedings. After the sale 
has taken place the only objection that can 
be taken to it is provided in O. 21, R. 90 
on the ground of a material irregularity 
or fraud in publishing or conducting the 
sale. In these circumstances, we are of opi- 
nion that the view of the Calcutta, Patna 
and Rangoon High Courts is to be pre- 
ferred. 

A case decided by a Division Bench of 
the Patna High Court in 1 Pat 159 8 is 
jparticularly relevant. It was held there 
that a person in possession of property 
under a usufructuary mortgage is not en- 
titled to object under O. 21, R. 58, Civil 
jP. C., to the attachment of the property 
at the instance of a person who holds a 
decree against the mortgagor, and there- 
fore when such an objection has been made 
and disallowed, R. 63 does not debar the 
objector from making an application under 
R. 100. It was said there that his posi- 
tion as a mortgagee did not entitle him to 
come to Court and argue that the property 
was not liable to attachment. This case 
was followed by a Full Bench in 16 Pat 
54. u It was there laid down that an attach- 
ment of the mortgaged property could mean 
only an attachment of the equity of redemp- 
tion, being the right, title and interest of 
the judgment-debtor and that the mort- 
gagee therefore had no right to object to 
such an attachment, his interest being para- 
mount and unaffected by the auction sale. 
The case before us is that of a mortgagee 
in possession and it is clear therefore that 
he can take the necessary steps under Rr. 
100 and 103 of O. 21 at the proper stage, 

J and of course the mortgagee is always 
at liberty to bring the usual suit for the 
Sale of the property under mortgage. The 
decision of the trial Court was therefore 
correct whether we merely take the view 
that the objection was incompetent, having 
©en lodged after the sale which was subse- 
quently confirmed or whether we hold that 
© p aintiff being mortgagee in possession, 
ms proper remedy is to wait and take 
action under Rr. 100 and 103 of O. 21 at 
the proper time, provided always that he 
does not m the meantime bring a suit to 

8 ‘ aTr pft h 4n P «-7 a n V t . L o ingra j Pafcra ’ U922) 9 
Q q a 40 ?=70 1 C 806=1 Pat 169. 

9 - \?i°i » 

17 P LT 812 (If B) 3-16 Pafc 64 
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have the property sold. For the reasons 
given above we dismiss this appeal but 
make no order as to costs. 

D.S./R.K. Appeal dismissed . 
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Abdul Rashid J. 

Emperor 

v. 

Dhana and others 
Accused — Respondents. 

Criminal Misc. No. 76 of 1938, Decided 
on 22nd March 1938, for transfer from 
Magistrate, First Class, Rohtak. 

Criminal P. C. (1898), S. 526— Complainant 

in cognizable case applying for transfer of case 
—Application opposed by Crown— Application 
cannot be granted— That Magistrate lives in 
house of accused held no ground for transfer* 

Although the complainant in a cognisable case 
. entitled to apply for transfer under 8 . 62G, his 
rights are subordinate to those of the Crown and 
in the oase of conflict between the two. the right 
of the Crown must prevail. An application for 
transfer by a complainant will not therefore be 
granted when it is opposed by the Crown : A I R 
1926 Lah 156, Rel. on. [p 570 0 1 ] 

The fact that the Magistrate lives in the house 
of the accused which he has rented before the case 
was instituted is no ground for transfer at the 
instance of the complainant, especially where the 
Crown opposes the transfer petition. (P 570 C 1] 

Qabul Chand for Petitioner. 

Mohammad Amin Khan for Advocate- 
General — for the Crown. 

Mohammad Amin — for Respondents. 

Order. — A riot took place at Rohtak in 
October 1937, wherein one man was killed 
and ten others were seriously injured. As a 
result of this riot a case under S. 307 and 
some other sections of the Penal Code was 
lodged against 14 persons. This case is 
pending in the Court of Mr. Zafar-ul-Haq 
Khan, Magistrate, First Class, Rohtak. In 
February 1938, an application was pre- 
sented by one Sita Ram in the Court of the 
District Magistrate, Rohtak, praying that 
the case referred to above may be trans- 
ferred from the Court of Khan Zafar.ull 
Haq Khan to some other Court of compe 
tent jurisdiction. Sita Ram is one of the 
injured persons. During the investigation 
his statement was taken by the police and 
his injuries were also got examined by the 
doctor. The District Magistrate rejected 
the application of Sita Ram. Sita Ram has 
accordingly preferred an application to this 
Court praying that the case mentioned 
above may be taken away from the Court 
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of Mr. Zafar-ul-Haq Khan and entrusted 
to another Court. 

This application is opposed by the 
Crown. Sita Bam being one of the injured 
persons, may perhaps be regarded as a 
complainant though the case is a cognizable 
one. It has however been held by this 
Court in 6 Lah 541, 1 that though the com- 
plainant in a cognizable ca9e is entitled to 
apply for transfer under S. 526 of the Code, 
but his rights must be subordinate to 
those of the Crown, and in the case of 
conflict between the two, the right of the 
Crown must prevail. I am in respectful 
agreement with the view adopted in this 
ruling. Ten persons were injured in this 
riot. If the wishes of each one of these 
persons are to be taken into account in 
preference to the attitude taken up by the 
Crown, utter confusion is likely to result. 
If the prosecuting agency is of the opinion 
that it will not get fair and impartial jus- 
tice in the Court of some Magistrate it is 
always open to the Crown to present an 
application for the transfer of the case. If 
the Crown is opposing the transfer it is 
evident that the prosecution have no 
reasonable apprehension that justice will 
not be done. On the merits the only ground 
of any importance is that the Magistrate 
lives in a bungalow which is owned by the 
father of one of the accused persons. In a 
town a landlord has no financial hold on 
the tenant. The landlord lives in Calcutta 
and the Magistrate took the house on rent 
long before the present case was instituted 
in his Court. The rent was fixed before the 
riot took place. In the circumstances of 
this case and in view of the faot that the 
Crown is opposing this petition for transfer 
I hold that no adequate grounds for trans- 
fer have been made out. I therefore dis- 
miss this application. 

k.m./r.k. Application dismissed. 

^ ^ 

1. Bagh All v. Muhammad Din, (1926) 18 AIR 
Lah 166=98 I O 76=27 Or L J 411=6 Lah 
641=27 P L R 80. 
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Din Mohammad J. 

Bhagat Bam and another — Defendants 

— Appellants. 

v. 

Balla Bam — Plaintiff — Respondent. 
Second Appeal No. 147 of 1938, Deoided 
on 19th April 1938, from deoree of Dist. 
Judge, Hoshiarpur, D /- 6th November 

1987* 


Limitation — Mortgage — Default of interest 
for three years giving right to sue for entire 
amount — Interest paid only after eleven years 
— Mortgage suit brought more than twelve 
years after payment of interest — Payment held 
gave fresh start but could not revive three 
years default clause. 

A mortgage bond provided that interest thereon 
would be paid every year and in default of pay- 
ment of three years’ interest the mortgagee would 
be entitled to sue for entire amount. Eleven years 
after the execution of the bond some interest was 
paid and a separate bond was executed for remain- 
ing interest. A suit on mortgage bond was brought 
more than twelve years after this payment and 
execution of bond and it was sought to avail of the 
three years default clause in the mortgage bond to 
bring the suit in time : 

Held the payment of interest only gave another 
starting point of limitation and the three years’ 
clause could not be revived, so as to bring the suit 
within limitation '.AIR 1921 All 192 and AIR 
1922 All 524 , , Ref.; 27 Bom 1 (FB), Dieting. 

[P 671 C 2] 

Parkash Chandar and Shamair Chand — 

for Appellants . 

Achhru Bam — for Bespondent. 

Judgment. — This appeal has arisen in 
the following circumstances. A mortgage 
bond for Rs. 430 was executed by Bhagat 
Bam and Anant Bam in favour of Balla 
Bam on 14th April 1910 and it was stipu- 
lated therein that the mortgagee would be 
entitled to realise Bs. 12-14-6 by way of 
interest every year and in case three years’ 
interest was not so paid, the mortgagee 
would be entitled to recover the whole 
amount by sale of the mortgaged property. 
It is common ground that no interest was 
paid as agreed upon and that the payment 
of interest was for the first time made on 
28th December 1921, when a bond for Rs. 
141-13-0 was executed by the mortgagors 
in favour of the mortgagee for interest due 
up to 14th April 1921. No interest was 
paid subsequent to this period and on 15th 
April 1936, the mortgagee instituted the- 
present suit for recovery of Bs. 500 by sale 
of the property mortgaged. Several defences 
were raised to this suit but we are mainly 
concerned with the question of limitation. 
The trial Court held that although Art. 132, 
Limitation Act applied, the clause relating 
to default revived on 28th December 1921 
when a bond for the payment of interest 
was executed and consequently the money 
became due not on the date when the bond 
was executed but on the expiry of three 
years from that date. The suit was accord- 
ingly decreed. On appeal the District Judge 
also took the same view and dismissed the 
appe&l. The mortgagors have presented the 
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present appeal from that decision of the 
District Judge. 


Counsel for the parties agree that the 
question is bare of authority and that the 
case is one of first impression. Counsel for 
the appellants however has relied upon AIR 
1921 All 192 1 and A I R 1922 All 524“ by 
way of analogy. In A I R 1921 All 192, 1 
it was held by a Division Bench that limi- 
tation must run from the date of the first 
default in the case of a bond which pro- 
vides that if the borrower made default in 
the payment of any instalment of interest, 
the lender could sue for the whole amount, 
although a period was fixed for re-payment 
if the borrower repaid regularly according 
to the terms of the bond. In A I R 1922 
All 524, 2 the mortgagor had covenanted 
to pay interest year by year and the prin- 
cipal within three years of the date of 
execution and in case of default of the 
payment of the annual interest he had 
empowered the mortgagee, without waiting 
for the expiration of the period fixed for 
payment of the principal, to realize the 
amount due for the principal and interest 
from the hypothecated property. It was 
held in these circumstances that the privi- 
lege of deferring payment of the principal 
was conditional on the punctual payment 
of the annual interest and that the whole 
amount, principal and interest, became due 
on default of payment of the interest for 
the first year. 

Counsel for the respondent refers to 27 
Bora I* 3 but I do not consider that it helps 
him in any manner. In that case a decree 
directed that the decretal amount should 
be paid by yearly instalments and further 


provided that in case of default being mad 
in the payment of any two consecutive ir 
stalments the mortgagee should recove 
possession of the mortgaged property. De 
fault was made in the first two years bn 
the instalments were paid later by th 
mortgagor and accepted by the mortgagee 
The mortgagor further paid subsequen 
instalments but again failed to pay tw 
consecutive instalments. On these facts i 
was held by a Full Bench of the Bomba 
High Court that having regard to the pa> 
ment and acceptance of instalments th 
parties had been remitted to the sam 

*££17* T a T rBl V Sff 1 ) 8 A I B All 192=63 I 

2 wSSri 9 A L I7l 2=43 A11 6 7i. 

‘ T? Said Khan > (1922) 

8 w 11 624=37 *° 160=20 ALJ 346. 

Bom L^SsVb”. ’ U908> ” B ° m 1= 


position as they would have been in if no 
default had occurred. Jenkins C. J. how- 
ever added that it is a fundamental propo- 
sition of law that payment and acceptance 
of overdue instalments cannot by them- 
selves prove a waiver ; the point is one to 
be determined on the circumstances of each 
case. Moreover, in 31 Cal 83 4 it was held 
that where an instalment bond gives the 
creditor the right to sue for the whole 
amount due under the bond on default of 
payment of a single instalment, there is no 
waiver of that right by acceptance of part 
of an overdue instalment, or by receipt of 
interest. It may also be remarked that the 
case in both the Courts below was fought 
on the ground of S. 20, Lim. Act only and 
no question of waiver was specifically 
pleaded or put in issue. S. 20, Lim. Act 
is clear on the point that a fresh period of 
limitation is to be computed from the time 
when the payment was made and this 
being so, no question of further extension 
of time by a period of three years, as pro- 
vided in the case of original default, arises 
in this case. Default did take place during 
the first three years and the cause of action 
arose on 14th April 1913. Subsequent pay- 
ment of interest merely gave the mortgagee 
a fresh start but the terminus a quo could 
not be altered from what it was provided 
in the section itself. The mortgagee there-, 
fore had only 12 years from the date of the 
bond dated 28th December 1921 within 
which to sue and as he did not sue within 
that period his suit was clearly time-barred. 

I accordingly accept the appeal, set aside 
the decree of the District Judge and dis- 
miss the suit with costs throughout. 

B.D./r.k. Appeal allowed. 

4. Mohesh Chandra v. Prosanna Lai Singh, 
(1904) 31 Cal 83=8 OWN 66. 
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Addison Ag. C. J. and 
Din Mohammad J. 

Bam Bhaj — Plaintiff — Appellant. 

v. 

Ahmad Said Akhtar Khan and others 

Defendants — Respondents. 

Second Appeal No. 170 of 1938, Decided 
on 4th May 1938, from decree of Dist. 
Judge, Ambala, D/- 14th December 1937. 

(a) Res judicata — Suit by reversioner binds 
entire body of reversioners. 

A suit brought by a reversioner is for the benefit 
of all the reversioners entitled to sue and just as 
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any finding given in favour of a reversioner bene- 
fits all members of the reversionary bodj , a finding 
arrived at against him injures every body con- 
cerned : Case law referred. [P 578 C 2] 

(b) Res judicata — Rule of — Application not 
to be influenced by technical considerations — 
Reason for this rule explained — Res judicata 
between co- plaintiffs — Decision arrived at by 
united efforts of all plaintiffs — Full contest by 
defendant — Decision binds all co-plaintiffs for 
ever. 

The application of the rule of res judicata by 
the Courts in India should be influenced by no 
technical considerations of form but by matter of 
substance within the limits allowed by law. The 
raison d'etre of the rule is to confer finality on 
decisions arrived at by competent Courts between 
interested parties alter genuine contest; and to 
allow persons who had deliberately chosen a posi- 
tion to reprobate it, and to blow hot now when 
they were blowing cold before would be completely 
to ignore the whole foundation of the rule. It can- 
not be denied that an issue may be res judicata 
between co-plaintiffs as well as co-defendants, and 
although for an issue to be res judicata between 
co-plaintiffs, there must be a real contest between 
them, when the interests of various plaintiffs are 
common, and no question of adopting two con- 
flicting positions as between themselves arises, the 
decision arrived at by the united efforts of all will 
bind them for ever, especially when the only per- 
son concerned in holding the opposite position has 
had a full fight '.AIR 1916 P C 78 and 21 Mad 
8, llel. on. [P 674 0 1] 

Shamair Chand — for Appellant. 

Asa Ram Aggarwal — for Respondents. 

Din Mohammad J. — The facts bearing 
upon the question of law involved in this 
case are these. Nanak and Wazira were 
descended from the same common ancestor, 
Rup Chand, Nanak’s son Ram Bhaj is 
alive and has two sons, Matu and Indar. 
Wazira had two sons, Gobinda and Jangu. 
Gobinda’s only son Rulya predeceased his 
father, leaving a widow, Mt. Ganeshi and 
one Shiv Ram claimed to be an adopted 
son of Gobinda. Jangu had a son, Ruldu, 
who died leaving a widow, Mt. Shankri. In 
1923 Matu and Indar instituted a suit for 
a declaration that a will made by Gobinda 
of a one-half share of his property to Shiv 
Ram should not bind them after the death of 
Gobinda’s widow and that of his widowed 
daughter-in-law, Mt. Ganeshi. A question 
arose as to whether Shiv Ram was or was 
not an adopted son of Gobinda and a find- 
ing was given against him. In 1932 Mt. 
Shankri alienated a part of her estate to 
one Jamil Dad Khan and this alienation 
was contested by both Shiv Ram and Mt. 
Ganeshi. Again a question arose as to whe- 
ther Shiv Ram was an adopted son of 
Gobinda and thus entitled to sue. It was 
found that the adoption had taken place 
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but it was held that this adoption could 
not be successfully urged in view of the 
finding in the previous case that Shiv Ram 
was not an adopted son of Gobinda. 

In 1934 the same Mt. Shankri sold 
another piece of land to one Ahmad 8aid 
Akhtar, a brother of the previous alienee, 
Jamil Dad Khan. Thereupon Ram Bhaj, 
father of Matu and Indar, instituted the 
suit out of which the present appeal has 
arisen challenging both the alienations made 
by Mt. Shankri. The question of Shiv Ram's 
adoption again came in issue along with 
the usual pleas of consideration and neces- 
sity. The Subordinate Judge held that the 
adoption of Shiv Ram no longer existed 
and consequently the presence of Shiv Ram 
did not debar the plaintiff from maintain- 
ing the suit ; that the alienation in favour 
of Jamil Dad Khan was not for considera- 
tion and that in favour of his brother 
Ahmad Said Akhtar was not for necessity. 
He consequently made a decree in favour 
of the plaintiff in terms of the relief prayed 
for. Both the vendees appealed to the Dis- 
trict Judge who in a judgment, which is 
not very clear, held that the judgment in 
the case of Matu and Indar did not operate 
as res judicata and that the adoption of 
Shiv Ram was in existence. He accordingly 
allowed the appeal and dismissed the suit 
without going into the question of conside- 
ration or necessity. Ram Bhaj has appealed. 
The only question that falls for determina- 
tion in this case therefore is whether the 
finding in the case of Matu and Indar 
operated as res judicata on the question of 
Shiv Ram’s adoption. Counsel for the 
appellant has referred to a large number of 
authorities which lay down that the suit 
by a reversioner is always in a representa- 
tive capacity and that a finding arrived at 
in that suit binds all members of the rever- 
sionary body and all those who derive their 
title from them. In 38 Mad 406, 1 their 
Lordships of the Privy Council observed ; 

A suit to set aside an adoption is brought by the 
presumptive reversioner in a representative capa- 
city and on behalf of all the reversioners. The act 
ooxnplained of is to their common detriment, 
just as the relief sought for is for their common 
benefit. 

In 39 Mad 634, 2 their Lordships fol- 
lowed the judgment referred t o above. In 

1. Venkata Narayana v. Subbammal, (1915) 2 

AIRPO 124=29 I 0 298=38 Mad 406=42 

I A 125 (P C). 

2. Janaki Ammal v. Narayanaswami Iyer, (1916) 

3 A I R P O 117=37 I 0 161=39 Mad 634= 

43 I A 207 (P O). 
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47 All 883, 3 again a oase of the Privy 
Council, the head-note reads as follows : 

When in a suit by the nearest roveraioner 
against a Hindu widow relative to her deceased 
husband’s estate, an issue is finally determined, 
the issuo is res judicata under the Code of Civil 
Procedure 1908, 8. 11, and Expln. 6, in any sub- 
sequent suit by another reversioner. The above 
rule applies where the plaintiff in the first suit 
was the nearest reversioner save for one who from 
poverty was not in a position to sue for the pro- 
tectmn of the estate. It is not material that the 
plaintiff in the second suit does not olaim through 
the plaintiff in the first. 

103 I C 454, 4 a Division Bench of 
this Court held that a decree dismissing a 
suit by the next reversioner is, unless mala 
fides can be established, binding upon all 
other reversioners. In 59 Cal 636, 6 one of 
the principles enunciated in connexion with 
Expln. 6 to 8. 11 reads as follows : 

Where the plaintiff or the defendant sues or is 
sued in a representative capacity, which attaches 
to him under the general law, the decision binds 
the entire body whom he represents. 

4 i a Full Bench composed 

° f jo Bramada Charan Banerji, Tudball 
and Sulaiman JJ. held that a suit by a 
reversioner for setting aside an alienation 
made by a Hindu widow in possession is 
brought by him in a representative capa- 
city, that is, as representing the whole body 
of reversioners, for the protection of the 
estate. A decree in such a suit is therefore 
binding not only between the reversioner 
who brought the suit and the transferee 
but also as between the whole body of 
reversioners on the one hand and the 
transferee or his representative in title on 

r !u° fc ^ r j lD 41 Mad 659 ' 7 a F ull Bench 
of the Madras High Court composed of five 

Judges held that a suit by a reversioner to 

set aside an alienation by a Hindu widow 

is a representative suit on behalf of all her 

reversioners then existing or thereafter to 

be born. In 10 Lah 613, 8 Harrison and 

Tek Chand JJ. held that it is well settled 


Lahore 573 


8. Prasad v. Nageshar Sahai, (1926) 12 

° 272=91 I 0 370=28 O 0 352=52 
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Efow N 1203 271=137 1 0 16=69 Cal 

6 ' UMS» 9 7 fi T ' Sheopargaah Ojha, 

1 0 248=44 A11 19 
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that a suit for a declaration by a rever- 
sioner to contest an alienation made by a 
widow in possession is a representative 
suit on behalf of all the reversioners and a 
decree fairly and properly obtained against 
the reversioner in such a suit binds not 
only him but the whole body of reversioners 
on the one hand and the alienee or his 
representative on the other. The principle 
deducible from the authorities cited above 
admits of no doubt. A suit brought bv a 
reversioner is for the benefit of all the 
reversioners entitled to sue and just as any 
finding given in favour of a reversioner 
benefits all members of the reversionary 
body, a finding arrived at against him 
injures everybody concerned. 

We have now to determine to what 
extent does this principle affect the present 
case. In the first suit the plaintiffs were 
two reversioners, Matu and Indar, and the 
chief contesting defendant was Shiv Ram 
whose adoption was in dispute. On the 
basis of the principles enunciated above, 
the hading arrived at in that case against 
&mv Ham s adoption benefited as well as 
bound not only the plaintiffs in that suit 
but the entu-e reversionary body including 
iiuldu. It was on this ground that in the 
second suit brought by Shiv Ram against 
an assignee of a part of Ruldu’s estate, the 
assignee was held competent to take ad- 
vantage of the previous finding which his 
assignor despite his not being a party to 
the suit could have utilized. In the present 
suit, one of the reversioners is the plaintiff 
and the representatives of another rever-’ 
eioner are the defendants, and the question 
is, whether as between the reversioners 
inter se, the finding against Shiv Rams 
adoption will hold good. The District Judge 
is of opinion that it does not, inasmuch as 
the previous judgment was not a judgment 
in rem. This no doubt is so, but he has 
ignored the fact that S. 41, Evidence Act 
is not the only section which lays down a 
bar by judgment. 8. 40 comes first and 
gives effect to every such bar as has been 
introduced by the law of procedure One 
such bar is the rule of res judicata and if 
this principle, whether based on S. 11 
Cm! P. C., or otherwise, applies, the pre.’ 
sent suit wUl be maintainable regardless of 
the fact that S. 41, Evidence Act does not 
govern the defence. The suit is, as stated 
above, between persons on whose behalf 
the previous plaintiffs in a contest with 

Shiv Ram obtained a finding against his 
op ion. Further, one of the assignees in 
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the present case as representing the estate 
of Ruldu successfully resisted Shiv Ram on 
the basis of that finding. Should Ruldu’s 
estate be allowed to repudiate now what 
it fought for and achieved before? The 
answer is clearly in the negative. It may 
be that the bar does not exactly fall within 
the terms of S. 11, Civil P. C., but that is 
immaterial. It is well settled that that sec- 
tion is not exhaustive and that the bar 
operates as much on general principles as 
on the wording of the section. As remark- 
ed by their Lordships of the Privy Council 
in 43 Cal 694° at p. 706 : 

The application of the rule (of res judicata) by 
the Courts in India should be influenced by no 
technical considerations of form but by matter of 
substance within the limits allowed by law. 

The raison d'etre of the rule is to confer 
finality on decisions arrived at by compet- 
ent Courts between interested parties after 
genuine contest ; and to allow persons who 
!had deliberately chosen a position to repro- 
bate it and to blow hot now when they 
were blowing cold before would be com- 
pletely to ignore the whole foundation of 
the rule. It cannot be denied that an issue 
may be res judicata between co-plaintiffs 
as well as co-defendants, and although it is 
laid down in certain judgments that for an 
issue to be res judicata between co-plain- 
tiffs, there must be a real contest between 
them, with all respect we are disposed to 
consider that when the interests of various 
plaintiffs are common, and no question of 
adopting two conflicting positions as bet- 
ween themselves arises, the decision arriv- 
ed at by the united efforts of all will bind 
them for ever, especially when the only 
person concerned in holding the opposite 
position has had a full fight. Reference 
may in this connexion be made to' 21 Mad 
8 10 decided by Benson and Boddam JJ. In 
that case A sold land to B of which he was 
not in possession. Afterwards both A and 
B sued to recover possession but failed on 
the ground that A had no title. B then 
sued A to recover the purchase money with 
interest. It was held that A was not enti- 
tled to give evidence of his alleged title in 
view of the decision in the previous case. 
We are conscious of the fact that Ruldu 
was no party to the previous case, but in 
our view the same principle applies to a 
representative suit. 

9 Sheoparsan Singh v. Ram Nandan Prasad, 

’ (1916) 8 A I R P 0 78=88 I 0 914=43 Cal 
694=48 I A 91 (P C). 

10. Krishnam Nambiar v. Kannan, (1898) 21 
Mad 8. 


We have no hesitation in holding there- 
fore that on general principles the issue 
relating to Shiv Ram’s adoption could not 
be re- agitated at the instance of Ruldu’s 
representatives, and that Ram Bhaj had 
consequently a locus standi to sue. We 
accordingly accept the appeal, reverse the 
decision of the District Judge, and remand 
the case to him under O. 41, R. 23, Oivil 
P. 0., for disposal of the remaining ques. 
tions raised before him. Court-fee on the 
appeal will be refunded, and other costs 
will be costs in the cause. Parties have 
been directed to appear before the lower 
Appellate Court on 27th May 1938. 

b.d./r.k. Case remanded , 


A. I. R. 1938 Lahore 574 

Tee: Chand J. 

Nand Lal — Defendant — Appellant. 

v. 

Firm Kharaiti Lal Chaman Lal , 
Plaintiff and another , Defendant — 
Respondents. 

Second Appeal No. 1617 of 1937, Decided 
on 16th February 1938, from decree of 
Dist. Judge, Gujranwala, D/- 6th October 
1937. 

Specific Relief Act (1877), S. 42 — Decla- 
ratory suit — A in execution against B trying to 
attach C's property — A's attempts failing twice 
— Suit by C against A for declaration of his 
rights to his property held maintainable. 

A in execution of his deoree against B tried to 
attaoh property of C alleging that B and C were 
joint. The attachment failed twice because C 
alleged that he was independent of B. Ultimately 
C finding that as he was entitled to his rights in 
his property and that not only that A was inter- 
ested to deny it but denied it on two occasions, he 
filed a declaratory suit against A for declaration 
of his rights : 

Held C’s* suit was maintainable and he was 
not bound to wait until A attached his property 
and until C’s objection to attachment was dis- 
missed by Court when he could file a suit under 
O. 21, R. 63, Civil P. O. [P 676 0 2). 

Mohammad Amin — for Appellant, 

J. L. Eapur — for Respondents, 

Judgment. — The appellant Nand Lal 
obtained a money decree against Hans Raj, 
defendant 2. In execution of this decree 
he got a warrant issued for attachment of 
moveable property of the judgment- debtor 
which he undertook to point out in the 
judgment- debtor’s shop at Gujranwala 
(hasab nishan dehi digridar). He took the 
bailiff to a shop in a bazar in Gujranwala, 
which was being carried on by Kharaiti- 
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Lai and Ohaman Lai, brothers of Hans 
Raj. These persons told the bailiff that the 
shop belonged to them, and that the judg- 
ment. debtor Hans Raj was separate from 
.them and was not a partner in it, nor were 
any goods belonging to him kept in the 
premises. The bailiff made enquiries from 
the neighbours who supported the allega- 
tion of Kharaiti Lai and Chaman Lai. He 
then returned without attaching any goods. 
The deoree- holder made another attempt 
to have the warrant executed by attach, 
ment of goods in the shop, but the plaintiffs 
stood their ground again, and the bailiff 
seeing a signboard bearing the plaintiffs’ 
names, did not proceed to attach the pro- 
perty. There was however a scuffle on this 
occasion followed by a criminal prosecution. 
A few days later Kharaiti Lai and Chaman 
Lai instituted a suit for a declaration that 
they were the exclusive owners of the firm 
Kharaiti Lai Chaman Lai, that the judg- 
ment-debtor, Hans Raj, had no concern 
with it, nor had he any goods of his own 
lying in the shop, and that none of the 
assets of the firm was liable to attachment 
and sale in execution of the decree of Nand 
Lai against Hans Raj. The suit was resisted 
by Nand Lai who pleaded that Hans Raj 
was in fact joint with the plaintiffs and in 
any case they had no cause of action to get 
the declaration prayed for. 

The trial Judge held that the repeated 
attempts of the defendant to get the goods 
in the shop attached afforded a good cause 
of action to the plaintiffs for a declaratory 
suit. On the merits, he found, after a 
detailed examination of the evidence, that 
it had not been proved that Hans Raj was 
joint with the plaintiffs or that he had any 
interest in the goods in the shop. On these 
findings, he decreed the suit. The defen- 
dant appealed to the Distriot Judge, who 
has affirmed the findings of the trial Court 
on both points and has affirmed the decree. 


On second appeal, it is urged that th 
suit 13 premature; and that the futil 
attempts made by defendant 1 to have th 

attlchndd m , th< L 8hop of fche P lain fciA 

- “ 0t aff ° rd them a 8° od groun 
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JJ 1 . * p* and executing Court ha 

ismissed the objections, then, and no 


until then, would they be entitled to sue 
for a declaration of their title. In my 
opinion this contention is without force. 
A suit for declaration under S. 42 can be 
maintained inter alia if the plaintiff is 

entitled to any right a3 to any property”; 
and the defendant has denied or is inter- 
ested to deny" the plaintiffs’ right. In the 
present case both these conditions are ful- 
filled. The plaintiffs claim to be the sole 
owners of the firm Kharaiti Lai Chaman 
Lai and of the goods in the shop of the 
firm. The defendant Nand Lai has been 
denying their exclusive right to such pro- 
perty, and alleging that Hans Raj was a 
partner in the firm and that the goods in 
the shop, or some of them, belonged to 
Hans Raj, he has attempted to attach such 
goods. The attempt failed once, but was 
repeated again. There was thus not merely 
an assertion of a hostile title, but an attempt 
to seriously infringe the plaintiffs’ rights. 
On these facts the plaintiffs clearly had a 
cause of action to sue for declaration under 
S. 42. It was not necessary for them to 
wait till their goods had actually been 
attached, their business stopped or, at any 
rate, partially impaired, and then to sue 
under O. 21, R. 63, Civil P. C. I agree 
with the Courts below in holding that the 
suit was maintainable in the form in which 
it was brought. The learned counsel for the 
appellant attempted to challenge the find- 
ing of fact that the plaintiffs were the 
exclusive owners of the shop, but this find- 
ing is supported by legal evidence on the 
record, and cannot be impugned in second 
appeal. No other point was argued. The 
appeal fails and is dismissed; but in the 
circumstances, the parties are left to bear 
their own costs throughout. 

B.d./r.k. Appeal dismissed. 
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Abdul Rashid J. 

Sarwan and another — Plainti ffs — 

Appellants. 

v. 

Shib Singh and others — Defendants — 

Respondents. 

Second Appeai No. 40 of 1938, Decided 
on 7th March 1938, from deoree of Dist. 

xSqJP’ Hlssar afc G urgaon, D/- 8th October 
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Punjab Tenancy Act (16 of 1887), S. 5 (1) 
(a)— Daughter or sister of last male holder can' 
not acquire occupancy rights. 
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A daughter or a sister of the last male holder of 
land can under no circumstances be said to have 
fulfilled the conditions of S. 5 (1) (a), even if she 
has been continuously in possession of land for 30 
years without paying any rent therefor. Under the 
Punjab Tenancy Act a daughter or a sister can 
never acquire any occupancy rights. It is only a 
widow who can acquire occupancy rights under 
€1. (b) of S. 59 (1). (P 576 0 1] 

Bishen Narain — for Appellants. 

Shamair Chand — for Respondents. 

Judgment. — Section 5, sub. s. (2), Punjab 
Tenancy Act lays down that if a tenant 
proves that he has continuously occupied 
land for 30 years and paid no rent therefor 
beyond the amount of the land revenue 
thereof and the rates and cesses for the 
time being chargeable thereon, it may be 
presumed that he has fulfilled the condi- 
tions of Cl. (a) of sub-s. (l). Mr. Sri Pam 
Sud, Assistant Collector, First Grade, held 
on 27th March 1923, that Mt. Devalia had 
continuously occupied the land for 30 years 
before 10th January 1922, and that she 
had not paid anything to the landlord 
beyond the amount of land revenue and 
the rates and cesses, and that therefore it 
must be presumed that she had fulfilled 
the conditions of Clause (a) of sub-s. (l) of 
Sec. 5. Under Cl. (a) of sub-s. (l)of S. 5 a 


reply to this argument is that the appel- 
lants have chosen to come into Court as 
plaintiffs under S. 59, Punjab Tenancy Act, 
and they must prove their right to succeed 
to Mt. Devalia under S. 59. Cl. (a) of S. 59, 
(l) is of no assistance to the plaintiffs- * 
appellants as they are not the male lineal 
descendants of Mt. Devalia in the male line 
of descent. They are her male lineal des- 
cendants, but Mt. Devalia being a woman, 
they cannot be said to have descended from 
the last tenant in the male line of descent. 
If the Assistant Collector in granting occu- 
pancy rights to Mt. Devalia made a blunder 
that blunder could not be rectified, nor 
could Mt. Devalia be prevented from deriv- 
ing any benefit that may accrue to her 
from that blunder, but the present plain- 
tiffs, after the death of Mt. Devalia, cannot 
prejudice the rights of the landlord in the 
present suit, because no rights accrued to 
them by the judgment of the Assistant 
Collector, dated 27th March 1923. For the 
reasons given above, I dismiss this appeal. 
Having regard to all the circumstances 
however I order that the parties shall bear 
their own costs throughout. 

B.D./r.k. Appeal dismissed , 


person can be declared to be an occupancy 
tenant only if on 1st November 1887 he 
had held land for more than two genera- 
tions in the male line of descent through a 
grandfather or granduncle, and for a period 
of not less than 20 years. It is clear that a 
daughter or a sister of the last male holder 
of land can under no circumstances be said 
to have fulfilled the conditions of S. 5 (l) 
(a), Punjab Tenancy Act, even if she has 
been continuously in possession of land for 
30 years without paying any rent therefor. 
Under the Punjab Tenancy Act a daughter 
or a sister can never acquire any occupancy 
rights. It is only a widow who can acquire 
occupancy rights under Cl. (b) of S. 59 (l). 
The acquisition by Mt. Devalia of occu- 
pancy rights was therefore clearly an 
acquisition as a widow. 

The learned counsel for the appellants 
contended that there were observations in 
the judgment of Mr. Sri Ram Sud, which 
showed that Mt. Devalia had been given 
occupancy rights not as a widow but in her 
personal capacity. He further contended 
that even if the Revenue Court had made 
a blunder in conferring occupancy rights on 
Mt. Devalia in her own right, that judg- 
ment was binding on both the parties and 
the question was res judicata. The obvious 
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Blacker J. 

Lal Singh and others 
Accused — Petitioners. 

v. 

Emperor, 

Criminal Misc. Petn. No. 79 of 1938, 
Decided on 14th April 1938, for transfer 
from Magistrate, First Class, Gujrat. 

Criminal Trial — Transfer of case — Applica- 
tion for transfer based on communal motive is 
not maintainable — But Magistrate trying case 
committing errors of procedure and his action 
likely to raise apprehension of partiality — Case 
should be transferred. 

A Magistrate is not barred by reason of belonging 
to one community or the other from trying cases 
between members of two communities. But where 
he commits errors of procedure during the trial 
and his action is very likely to raise an apprehen- 
sion in the mind of petitioners that they are not 
going to get an impartial trial, the case should be 
transferred. [P 577 0 1] 

Indar Dev for Amolak Ram Kapur — 

for Petitioners . 

Basant Krishna for Advocate- General — 

for Respondent, 

Order. — This is an application for the 
transfer of a case, Crown v. Lal Singh and 
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- Sthers from the Court of Syed Ghulam 
Mohy.ud-din Shah, Magistrate, First Class, 
<Jujrat, to some other Court. The main 
grounds that are urged in support of this 
application are two : (l) that in a cross 
oase in which the present petitioners were 
■complainants and some of the present prose- 
cution party were the accused under S. 302, 
Penal Code, the learned Magistrate, as soon 
as he became seised of this case, admitted 
the acoused to bail without recording any 
reasons as he was in law bound to do ; 
(2) that the learned Magistrate framed 
charges against the accused in the case, 
which is the subject-matter of this applica- 
tion, for having caused hurt to one Piran 
Ditta although at that stage of the case 
Piran Ditta had given no evidence and 
•none of the witnesses had stated that Piran 
Ditta had been injured by anybody. There 
is no burking the fact that the real motive 
behind this transfer application is obviously 
communal. The petitioners are Sikhs : the 
other side are Muslims, and the Magistrate 
is a Muslim. Added to this is the fact that 
the case ought normally to have gone to 
the Magistrate of the Ilaka who is a Sikh, 
hut it was sent to the present Magistrate by 
the order of the predecessor of the learned 
District Magistrate. 

If the communal motive were the only 
one, I should most emphatically refuse to 
■entertain this application for transfer as 
I cannot consider it to be in any way a 
tenable proposition that a Magistrate is 
barred by reason of belonging to one com- 
munity or the other from trying cases be- 
tween members of those two communities. 
But when a Magistrate finds himself placed 
in such a position, it is incumbent upon him 
to exercise the greatest tact and discretion 
in handling the case, and here we find the 
Magistrate has been guilty of two errors of 
procedure. I do not think that there is 
actually any communal bias in his mind 
but the effect of these must be considered 
on the mind of the petitioners, and it is 
impossible for them to ignore the fact that 
the effect of these two errors in procedure 
has been against their interests. In the 
circumstances therefore it seems to me to 
be impossible to escape the conclusion that 
the petitioners have an apprehension which, 
in the case of persons of their mentality, 
cannot be considered to be unreasonable 

llfnM fc ml y “? D0fc . llkely fco S efc an impartial 
tnah Therefore it seems to me that this 

case must be transferred, and I accordingly 
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be transferred to the Court of some other 
Magistrate. I would repeat, in passing this 
order which I pass with considerable reluc- 
tance that there appears to be no ground 
for thinking that the present Magistrate 
really is biassed against the petitioners, 
and the order is passed because of circum- 
stances which appear to be sufficient to give 
the petitioners reason for thinking that he 
may be so biassed. 

R.M./R.K. Petition accepted. 
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Addison and Din Mohammad JJ. 

Lala Nanak Chand — Plaintiff — 

Appellant. 

v. 

Kantuar Sardar Singh and others — 

Defendants — Respondents. 

First Appeal No. 390 of 1936, Decided 
on 16th December 1937, from decree of 
Senior Sub-Judge, Jhelum, D/. 12th May 
1936. 

Companies Act (1913), S. 235— Proceedings 
against directors under S. 235 for misfeasance 
—Subsequent suit against them for compensa- 
tion for misfeasance and fraud is incompetent 
on principle of res judicata. 

If fcbe company la being wound up the remedy 
against a delinquent director whether for negli- 
gence, fraud or misfeasance is under S. 235, Com- 
panies Act. Where such proceedings have been 
taken against a director, subsequent suit against 
him for compensation for fraud or misfeasance is 
incompetent on the principle of res judicata. Such 
suit is also time-barred under Art. 36, Lim. Act, 
if brought more than two years after the date of 
misfeasance and S. 18, Lim. Act cannot help the 
plaintiff if it is not established that the knowledge 
of his right was kept from him by means of 
fraud. [P 678 C 2; P 679 C 1] 

Shamair Chand and R. C. Manchanda — 
for Appellant. 

M. L. Puri, and J. G. Sefchi and Malik 
Barkat Ali — for Respondents 1 and 
2 to 6 respectively. 

Addison J. — A suit was brought by 
Nanak Chand of Chakwal against eight 
persons for recovery of Rs. 6500 by way 
of compensation and damages. It was 
alleged that the defendants opened a bank 
by name “Indian States Bank, Limited, 
Agra,” and agreed to become directors of 
the bank ; that on 8th March 1930 they 
registered the memorandum and articles 
of association and on 27th May 1930 
published under their signatures the pros- 
pectus, whereby they invited the public 
to purchase shares of the bank ; and that 
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the necessary certificate from the Registrar, 
Joint Stock Companies, Lucknow, was 
obtained on 6th August 1930 by fraud, 
although prior to that they had commenced 
working and had been selling and allotting 
shares. It was alleged that the prospectus 
contained false and misleading matter. 
Further, it was alleged that the defendants 
appointed Harbans Lai of Khushab as 
Superintendent of the Punjab branches of 
the bank and also appointed him as their 
agent to open a branch at Chakwal and 
that the plaintiff believed the fraudulent 
and misleading assertions of Harbans Lai 
and considered the prospectus to be a true 
and correct one ; he therefore purchased 
100 shares and paid Rs. 2500 on 28th 
October 1930 as application money, and on 
12th December 1930 Rs. 2500 more as 
allotment money ; that Harbans Lai pro- 
mised to the plaintiff that the Chakwal 
branch would continue to function for a 
year and that this promise was confirmed 
by defendant 7, one Vidyarthi. The bank 
however closed its doors on 5th September 
1931 and went into voluntary liquidation 
on 21st September 1931 and an order for 
compulsory liquidation was obtained from 
the Allahabad High Court on 18th Decem- 
ber 1931 when an Official Liquidator was 
appointed. It was further stated that the 
books were incorrectly kept, that the 
allotment of shares to the plaintiff was 
made without authority, that the Chakwal 
branch was closed before one year and 
that the defendants had contravened the 
provisions of Ss. 100, 101 and 102, Com- 
panies Act and committed fraud and 
misfeasance and were therefore liable to 
pay to the plaintiff compensation and 
damages to the extent of Rs. 5000 with 
interest thereon at Rs. 7 per cent, per 
annum, thus making the total claim of 
Rs. 6500. It was admitted in the plaint that 
misfeasance proceedings had been taken 
against the defendants in the Allahabad 
High Court which gave its decision in 
April 1934 that fraud and misfeasance 
were disclosed in this judgment, and that 
the plaintiff came to know this in January 
1935. The cause of action, according to 
the plaint, arose on 28th October 1930, 
24th November 1930 and in January 
1935 at Chakwal. Accordingly the plaintiff 
brought the present suit. 

The plaintiff omitted to state in the 
plaint that he himself was a joint tort- 
feasor along with the defendants. Misfea- 
sance proceedings were also taken against 


him in the Allahabad High Court where ho 
compromised on payment^, of Rs. 10,000. 
His statement in the Allahabad High Court 
shows that he also committed fraud and 
misfeasance. He wrote applications and 
pronotes for his friend Sita Ram to whom, 
payment was made without any security 
whereas the plaintiff knew that Sita Ram 
was practically insolvent. It may be men- 
tioned here that the plaintiff was a local 
director of the Bank at Chakwal. Obviously 
the plaintiff was using the branch at Chak- 
wal and Dudial for his own ends. He got. 
his son employed there : he connived at 
payments to Sita Ram; he concealed mate-, 
rial particulars. The trial Judge dismissed 
the suit and the plaintiff has appealed. 

On Issue 8, which was as follows : “was 
the plaintiff misled by any misrepresenta- 
tion of any of the defendants or their agent 
in applying for shares”, the trial Judge has 
held in the negative. It appeared to the 
trial Judge that the plaintiff was induced 
to become a local director by Harbans Lai 
in order to obtain payment of Rs. 20 per 
meeting. In his agreement with Harbans 
Lai nothing was mentioned about the pros- 
pectus. The trial Judge held that he was 
mainly induced to become a director and to 
take shares in order to advance his own 
ends. His agreement with Harbans Lai, 
who was an ordinary employee of the Bank,, 
was not such an agreement as would make 
the directors liable as Harbans Lai had no 
power to enter into it. The trial Judge has 
further held that the suit is incompetent 
seeing that misfeasance proceedings were 
taken against the defendants under S. 235, 
Companies Act in the Allahabad Court, 
where the plaintiff himself was proceeded 
against under that section. On general prin- 
ciples of res judicata the, trial Judge stated [ 
that he could not be allowed to bring a suit , 
after such proceedings. It was further held 1 
that the suit was barred by limitation, 
being governed by Art. 36, Lim. Act and 
that S. 10 of the Act did not extend limi- 
tation as there were numerous authorities 
to the effect that directors were not trus- 
tees. Further, the plaintiff knew what waft 
going on at the end of 1931 when he him- 
self went to Allahabad in connexion with, 
the liquidation proceedings. There was no 
question therefore of his coming to know 
about fraud and misfeasance early in 1935 
after the Allahabad High Court’s judgment 
in 1934. 

It was contended before us that a sepa- 
rate suit lay as well as proceedings under 
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S. 235, Companies Aot. The plaintiff has 
based his cause of action on S. 100, Com- 
panies Act and there is no question that 
any liability under that section has to be 
decided by the Court having jurisdiction 
under the Companies Act and it has been 
so decided. The law on this point is clearly 
stated at p. 216 of Palmer’s Company Law, 
Edition 15, where it is said : 

The civil remedy of a company against a delin- 
quent director, whether for negligence, fraud, mis- 
feasance, or breach of trust, is whilst the company 
is a going concern by action (that is by suit). If 
the company is being wound up, the remedy is, 
except where the parties are not amenable to the 
winding up jurisdiction, under S. 276, English 
Act (which corresponds to 235 of the Indian Act) 
commonly known as the misfeasance section,’ 
which gives power to the Court in a summary 
way to order any director or officer of the com- 
pany who has been guilty of misfeasance to replace 
the moneys misapplied or to pay compensation. 

Such an application may be made by 
either the official receiver or the liquidator 
or a creditor or contributory. We do not 
doubt that the same is the law in India 
where the scheme of the Act is the same; 
otherwise there would be no finality attach! 
ing to liquidation proceedings. In fact, the 
plaintiff has had the effrontery to come to 
the Civil Courts after he himself had been 

S eD o a dn e i Under . S * 235> Companies Act. 
o.. 229, Companies Act shows that in the 

winding up of a company the same rules 

shall prevail and be observed as in the case 

of insolvency proceedings. We therefore 

hold that this suit is incompetent, while 

we are further in agreement with the find- 1 

ing of the trial Judge that in the case of 

|the Plaintiff no misrepresentation has been 

established, his motive for joining the com- 

pany not being the false representation of 

the directors but his own greed to acquire 

money dishonestly. The suit is also barred 

by limitation which under Art. 36 is two 

years from the date of malfeasance, mis. 

feasance or nonfeasance. If there was any 

malfeasance, etc., it took place in 1930. 

Q. J.B, Lam. Act cannot help the plaintiff 

as he was not by means of fraud kept from 

whd n r l6dge , ° f hia right or the on 

founded. His action may be 
based on fraud but it is not established that 
tbe knowledge of his right was kept from 

fraudulent- 88113 ^ Ha himself as 
Ion* H™ V a 7° T ne eIae - The suit is thus 

ed may hera be mention- 

Khan lftla ^u- 2 ' Nawab Jamshed Ali 

rate in A thdre r i*no nani0 110111 tbe directo- 

ioinedV “ g 1930 before the plaintiff 
joined the company. He certainly cannot 
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be made liable. These were the only ques- 
tions agitated before us and we dismiss 
the appeal with costs one set to respon- 
dent 1 and one set to defendants 2 and 3 
who alone were represented before us. 

D.S./r.k. Appeal dismissed. 
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Tek Chand J. 

Saran Dyal — Defendant — 

Petitioner, 

v. 

Dal Chand Plaintiff — Respondent. 

Civil Revn. Petn. No. 428 of 1937, Deei 
ded on 28th October 1937, from decree of 

Judge, Small Cause Court, Delhi, D/. 25th 

February 1937. 

Contribution-Suit for— Parties putting for- 
ward joint false defence— Costs awarded to 
opposite party-Anyone can claim contribu- 

ti'onate 00318 Pa,d ~ UabiIity 8h ° uld be propor- 

Where different sets of defendants had jointly 

?!?S f £T Ward / fa ! S0 defeDce in a previous case and 
had been ordered to pay the costs of the opposite 

for Jon a f ny K°!- hem *! entitlod to maintain a suit 
for contribution against the others: AIR lQS'i 

347; Aln 1S23 Atl ST and 

[P 580 C 2] 

In the alienee of any direction to the contrary 
in the decree, the costs should be apportioned 
among the sets equally. [P 580 C 2] 

Shamair Chand — for Petitioner . 

Bishen Narain — for Despondent. 
Judgment.— This revision petition arises 
out of a suit brought by Dal Chand against 
oaran Dyal for recovery of Rs. 289-2-9 as 
contribution for costs, which had been 
allowed by the High Court in a certain 
litigation in which they both were defen- 
dants along with certain other persons, 
lhe trial Court has decreed the suit. The 
defendant Saran Dyal has come in revision. 

. 0 following pedigree- table will be helpful 
in understanding the facts of this case : 

PRABHU DYAL. 


I 


I 


Din Dyal 

Jai Dyal= 
Mt. Basanti 


7 


Shambhu 

Dyal 


Saran Dyal Gobind Dyal 


I 


I I 

Ram Dyal Rameshwar 

Dyal 

Mt. Basanti, widow of Jai Dyal, alienated 
certain property in favour of Dal Chand 
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and Mangli. One Ram Roop, as represent- 
ing the Hindu public of Delhi, brought a 
suit under Order 1, R. 8, Civil P. C., for a 
declaration to the effect that the said pro- 
perty had been made waqf by the ances- 
tors of Jai Dyal and that Mt. Basanti had 
no right to alienate it to Mangli and Dal 
Chand. In this suit the following persons 
•were impleaded as defendants : (l) Saran 
Dyal; (2) Gobind Dyal [sons of Shambhu 
Dyal] ; (3) Mangli ; (4) Dal Chand (vendees); 
(5) Ram Dyal; (6) Rameshwar Dyal [sons of 
Gobind Dyal]. 

Of these (l), (2), (5) and (6) were the 
heirs of Mt. Basanti, vendor, who had died 
in the meantime, and defendants (3) and (4) 
were the vendees in possession. The suit 
was dismissed by the trial Court, the par- 
ties being left to bear their own costs. On 
appeal by Ram Roop, the High Court 
reversed this decision and granted the 
plaintiff the declaration prayed for with 
costs throughout. In execution the plain- 
tiff realized his costs from Dal Chand, 
vendee, only. Dal Chand has now brought 
a suit against Saran Dyal for contribution, 
claiming one fourth of the costs of the previ- 
ous litigation which he had to pay to Ram 
Roop. The lower Court has decreed the suit. 


On revision, Mr. Shamair Chand for the 
petitioner has pointed out that both the 
vendors and the vendees had put similar 
defences in the previous litigation denying 
the waqf nature of the property. He has 
also drawn attention to the finding of the 
High Court that the vendees had purchased 
the property with the knowledge that it 
was waqf. He urges therefore that the 
vendors and the vendees were both in the 
position of joint tort-feasors, and that on 
their failure in that litigation, one of them 
cannot sue the others for contribution in 
respect of the amount of costs paid to 
the successful party. In support of this 
contention the learned counsel has cited 7 
Mad 89. 1 This decision and several other 
earlier cases proceeded upon the principle 
laid down in (1799) 16 R R 810. 2 The 
authority of that case however is consider- 
ably shaken if not altogether annihilated 
by the later decision of the House of Lords 
in (1894) A C 318, 3 where it was held that 
in such cases the foundation of the plain- 
tiff’s claim rested on the joint decree which 

1. Mania v. Kadngoohan, (1884) 7 Mad 89. 

2. Merryweather v. Nixon, (1799) 16 R R 810—8 

T R 186=1 Sm L 0 (10th Ed) 383. 

8. Palmer v. Wiok Steam Shipping Go., (1894) 

I A 0 318=6 R 246=71 L T 163. 


had been passed against the plaintiff and 
■the defendant in the former litigation and 
which had created a civil debt. It was 
pointed out that in view of the joint decree, 
the action could not be regarded as one to 
enforce a right to ‘contribution in the case 
of a delict proper”. Following that deci. 
sion, it has been held recently by the 
Courts in this country that where differ- 
ent sets of defendants had jointly put for- 
ward a false defence in a previous case and 
had been ordered to pay the costs of the 
opposite party, any of them is entitled to 
maintain a suit for contribution against 
the others : see 45 All 99, 4 AIR 1927 
Mad 790 6 and A I R 1935 Mad 347. 6 

The first contention raised by Mr. 
Shamair Chand is unsustainable. The 
next point raised is whether the petitioner 
Saran Dyal is liable to pay one fourth 
of the total amount of costs which had 
been realized from him in execution of 
the joint decree. That decree did not spe- 
cify in what proportion the costs were to 
be paid by the various defendants. As stated 
already, there were two sets of defendants 
in that case ; (l) Mangli and Dal Chand, 
vendees ; and (2) Saran Dyal and Gobind 
and Ram Dyal and Rameshwar Dyal, sons 
of Gobind Dyal (heirs of the vendor). In 
the absence of any direction to the con. 
trary in the decree, the costs should be 
apportioned among these sets equally ; the 
vendees being liable to pay one-half and 
the other defendants one-half. Among the 
vendors inter se Saran Dyal represented 
one branch of the heirs of Mt. Basanti, 
and Gobind Dyal and his minor sons Ram 
Dyal and Rameshwar Dyal the other 
branch. Saran Dyal was therefore liable to 
pay one fourth of the entire amount, and this 
is what the plaintiff Dal Chand had claim- 
ed from him in this suit and for which the 
lower Court has passed a decree against 
him. The petition for revision fails and is 
dismissed with costs. 

b.d./r.k. Petition dismissed. 


4. Parsotam Das v. Laohmi Narain, (1923) 10 
A I R All 67=69 I 0 688 = 46 All 99 = 20 
A L J 890. 

6. Narayanamurthl v. Ohandrayya, (1927) 14 
AIR Mad 790=102 I 0 835=68 MLJ 174. 
6. Veerareddi v. Angayya, (1935) 22 A I R Mad 
347=169 I O 507. 



1938 


Ali Mohammad v. Mohammad Eafiq (Abdul Rashid J.) Lahore 581 
A. I. R. 1988 Lahore 581 


Abdul Rashid and Addison J.J. 

Ali Mohammad and others — 

Plaintiffs — Appellants, 
v. 

Mohammad Rafiq and another — 

Defendants — Respondents. 

First Appeal No. 346 of 1936, Decided 
on 30th November 1937. 

Custom (Punjab) — Applicability— Pawalis of 

tShera held not governed by custom but by 
Mahomedan law. 


Where a person asserts that he Is governed by 
custom, it is incumbent upon him to prove that 
he is so governed and further to prove what that 
custom is : A I R 1917 P C 181, Foil. [P 581 C 2] 

Held that Pawalis of Bhera in Shahpur District 
are not proved to be governed by custom but by 
Mahomedan law. [p 593 q 2] 

Mehr Chand Mahajan and Shiv Charan 
Gosomey for Appellants. 

P. A. Bahl ■ for Respondents. 

Abdul Rashid J. The following pedi- 
gree table 9hows the relationship of the 
parties : 


CHIRAGH DIN 


I 

Ahmad Bakhsh 


I 

Allah Bakhsh 


Fazal Din 

Ghulam Mustafa 
(died sonless) 


Imam Din 


Mohammad Siddiq 
(defendant 2) 


I 

Imam Bakhsh = Mt. Sattan widow 
(died in 1929) (died in 1934) 

(whose property is disputed) 


I 

Mohammad Rafiq 
(defendant 1) 


I | 

Ali Mohammad Lai Din 

(plaintiff 1) (plaintiff 2) 

Imam Bakhsh died sonless in October 
1929, and his land was mutated in favour 
of his widow Mt. Sattan. She died in 
December 1934. The present suit was insti- 
tuted by the plaintiffs on 27th August 
1935. The allegations of the plaintiffs were 
that they being nephews of Imam Bakhsh 
deceased, were entitled to succeed to his 
property consisting of agricultural land and 
houses, to the exclusion of the defendants 
who were Imam Bakhsh’s brother’s grand- 
sons, in accordance with the provisions of 
Mahomedan law. Mohammad Eafiq defen- 
dant pleaded, inter alia, that Imam Bakhsh 
was an A wan and not a Pawali as asserted 
y the plaintiffs, that the parties were 
g °^ e J ne< * by Customary law and that he 
]^ 0 kammad Siddiq were therefore en. 
titled to one-half of the property. Moham- 

°J a r did not appear and contest the 

plaintiffs suit. The trial Court framed the 
following issues : 

wherem^ h f£ fclle parfcies follow Customary law, 

are entitIed equally to the 

me£n w l lapu 1 fce : ? /*> Whether under Mahom- 
medan law the plaintiffs exclude the defendants? 

The trial Court held that the parties 
7hZ 6 * • by . Cu3 ^ omar y law, and on 

that finding dismissed the plaintiffs’ suit, 
•the plaintiffs have preferred an appeal to 


Khuda Bakhsh 

I 


Allah Din 
(plaintiff 3) 


Maula Bakhsh 
(plaintiff 4). 


this Court. It has been held in 45 Cal 450 1 
that when a person asserts that he is 
governed by custom, it is incumbent upon 
him to prove that he is so governed and 
further to prove what that custom is. 
Two witnesses were produced on behalf of 
the defendants, namely Khuda Bakhsh 
(D. W. I) and Allah Bakhsh (D. W. 2). 
They stated that the Pawalis of Bhera 
were governed by Customary law. This 
evidence is worthless. Reliance was placed 
on behalf of the defendants on three docu- 
ments, Exs. D/2, D/3 and D/4. D/3 is a 
copy of a judgment passed by Mehta Jagan 
Nath, Munsif, Bhera, on 15th October 1884. 
In this case Hashmat, the uncle of Fazal, 
Pawali of Bhera, claimed that he was an 
heir to his nephew in respect of his resi- 
dential house and a number of shops. The 
defendants were the sister and the sister’s 
sons of the last male-holder. The plaintiff 
prayed that an enquiry might be held by 
Court and he further showed his readiness 
to have the case decided under Mahomedan 
law. The plaintiffs suit was decreed on the 
ground that he was entitled to succeed to 

? han v * Mt - Bibi Sona I>ero, 

£ 1 R P 0 181=48 I C 806=46 Cal 
450=45 I A 10=12 S L R 104 (P C). J 
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his nephew to the exclusion of his married 
sister and her sons under Customary law. 
Ex. D/2 is a copy of a judgment dated 
11th July 1887. In this case there was a 
contest between the nephew of the last 
male. holder and his married daughter. The 
case was decided in favour of the nephew 
solely because it had been decided in 
Hashmat’s case that the Pawalis of Bhera 
were governed by Customary law. The 
third instance (Ex. D/4) consists of a judg- 
ment of Sardar Teja Singh, District Judge, 
Shahpur at Sargodha, in the case in Mt. 
Raj an v. Raja , etc. This case was decided 
on the strength of the decisions given in 
the two cases cited above. 

Pawalis are not a notified agricultural 
tribe in the Shahpur District. All the tribes 
that were consulted at the time of the 
preparation of the Customary law of the 
Shahpur District in the year 1896, are 
mentioned in the preface. Pawalis are not 
one of the tribes that were called at the 
time of the preparation of the riwaj-i-am. 
In our opinion the defendants have failed 
to establish that they are governed by cus- 
tom. In the year 1867 one Imam Pawali 
of Bhera brought a suit (Ex. P/ll) for 
partition of certain ancestral property. 
The case was decided in accordance with 
the provisions of Mahomedan law after an 
award to that effect had been obtained 
from the arbitrator. Ex. P/10 refers to a 
case that was decided in April 1890 and 
the parties to which were Pawalis of Bhera. 
The case was decided in accordance with 
the Mahomedan law after an award had 
been obtained from an arbitrator to that 
effect. Ex. P/9 is a copy of a judgment in 
the case in Karam Din v. Mohammad 
decided on 3rd June 1890 in accordance 
with the provisions of Mahomedan law. 
The parties to this litigation were also 
Pawalis of Bhera. The plaintiffs have also 
tendered some oral evidence. This oral evi- 
dence is as valueless as the evidence ten- 
dered by the defendants. In view of the 
conflicting nature of the documentary evi- 
dence, we hold that it has not been estab- 
lished that the parties are governed by 
custom. The case must therefore be decid- 
ed in accordance with the provisions of 
Mahomedan law. For the reasons given 
above, we accept this appeal, set aside the 
judgment and the decree of the lower Court 
and decree the plaintiffs’ claim. Having 
regard to all the circumstances, we leave the 
parties to bear their own costs throughout. 

v.b.b./r.k. Appeal allowed. 
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Samand Khan and others — Defendants 

— Petitioners, 
v. 

Mohammad Ramzan Khan and others 

— Plaintiffs — Respondents. 

Civil Revn. No. 22 of 1938, Decided on 
21st March 1938, from decree of Senior 
Sub- Judge, Jullundur, D/- 29th November 
1937. 

(a) Civil P. C. (1908), O. 23, R. 1-Refer- 
ence to arbitration — Permission to plaintiff to 
withdraw suit to bring fresh one is illegal. 

Where a suit has been referred to arbitration 
and no grounds mentioned in O. 23, R. 1 exist for 
withdrawing the suit to bring fresh suit, the Court 
has no jurisdiction to permit plaintiff to withdraw 
the suit to bring a fresh suit : A I R 1938 All 56 ; 
AIR 1935 Pat 251 ; A I R 1928 Mad 1085 and 
9 All 168, Rel. on. [P 683 0 1, 2] 

(b) Civil P. C. (1908), Sch. 2, Para. 12— Suit 
against joint owners for injunction referred to 
arbitration — Some of the owners being minors 
— Sanction of Court in respect of them not 
obtained — Award cannot be corrected by 
separating it as against minors. 

Where a suit against joint owners of property for 
injunction is referred to arbitration and some of 
the joint owners are minors and no sanction of the 
Court is obtained in respect of them, the award is 
not separable and hence cannot be corrected by 
separating it in respeot of minors and granting the 
injunction against major owners only. [P 683 0 2] 

(c) Arbitration — Minor — Proceedings are 
voidable at his option unless leave of Court is 
expressly obtained. 

Unless leave of the Court has been expressly 
obtained and recorded, the arbitration proceedings 
are voidable at the option of the minor : 95 P R 
1912 and AIR 1919 Lah 314, Rel. on. 

[P 684 C 1] 

Shamair Chand — for Petitioners. 

Barkat Ali — for Respondents. 

Order. — The plaintiffs-respondents in- 
stituted a suit for a declaration that a cer- 
tain site, described in detail in the plaint, 
was owned by them and defendants 10 
and 11 and that defendants 1 to 9 had no 
right in it. They also prayed for an injunc. 
tion restraining defendants 1 to 9 from 
obstructing the plaintiffs from constructing 
a wall on a portion of the site marked A B 
on the plan and from discharging their 
water on the site in dispute. The suit was 
contested by defendants 1 to 9, of whom 
defendants 5 and 6 were minors under the 
guardianship of their brother, defendant 4. 
After the trial of the suit had proceeded 
for some time, an application was presented 
before the Subordinate Judge on 22nd July 
1937, praying that the whole suit be re- 
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ferred to the arbitration of a local pleader. 
The application was signed, amongst others, 
by the mukhtar of defendant 4. In the 
application however it was not stated that 
two of the defendants were minors, nor 
was the sanction of the Court for making 
the reference to arbitration asked for or 
granted by the Court. Indeed it appears 
to have been overlooked at the time, that 
some of the defendants were minors. The 
learned Judge granted the application and 
referred the suit to arbitration. 


On 30th August 1937 the arbitrator filed 
his award in the Court in favour of the 
plaintiffs. To this award, objections were 
filed by the major defendants and the two 
minor defendants separately. The former 
set of defendants alleged that the arbi- 
fcrator was guilty of misconduct. They 
however failed to substantiate their con- 
tention. On behalf of the minors, it was 
contended that the award was bad as there 
was no proper reference on their behalf, 
sanction of the Court not having been 
asked for or granted as required by law. 
Counsel for the plaintiffs conceded that 
this was so and that there was no valid 
reference, or legal award against these 
defendants. The plaintiffs then put in an 
application that they be allowed to with- 
draw the suit against the minor defendants 
with liberty to bring a fresh suit against 
them. The application was opposed by 
the minor defendants but it was granted 
fiy the learned Subordinate Judge. He 
further held that the award against the 
major defendants was separable from that 
against the minor defendants, and he 
accordingly corrected the award under 
Para. 12 of Sch. 2 and granted the plaintiffs 
the decree prayed for against the major 
•defendants. 


The defendants have come in revisit 
and the first contention raised on the 
behalf is that the learned Judge had i 
.jurisdiction to allow the suit to be wit) 
klrawn against the minor defendants undi 
jO. 23, R. l, Civil P. C., with 

permissic 

bring a fresh suit against them. I hai 
no doubt that this contention is we 
•founded and must succeed. E. 1 of O. 5 

. tha * Permission may be grante 
to the plaintiff to withdraw from a sui 

tn fn 0 a H, Pa f °' hia olai “. with liberf 
to institute a fresh suit in respect of tt 

subject-matter of the suit, or such part < 

claim, where the Court is satisfied ' 

■that a suit must fail by reason of 


formal defect, or (b) that there are other 
sufficient grounds for allowing the plaintiff 
to institute a fresh suit for the subject- 
matter of a suit or part of a claim. In this 
case, it is conceded by the learned counsel 
for the plaintiffs-respondents that there 
was no formal defect, by reason of which 
the suit must have failed, nor ha 3 any 
other sufficient ground, ejusdem generis, 
been shown for allowing the plaintiffs to 
institute a fresh suit against the minor 
defendants. In these circumstances it is 
obvious that O. 23, R. 1 was inapplicable, 
and the order of the learned Judge allow, 
ing the suit to be withdrawn against the 
minor defendants with liberty to bring a^ 
fresh suit against them is illegal : see AIR 
1938 All 56, 1 A I R 1935 Pat 251, 2 A I R 
1928 Mad 1085 3 and 9 All 168. 4 

This being so, thequestion arises whether 
the learned Judge could have " corrected ” 
the award under Para. 12 of Sch. 2 and 
passed a decree in favour of the plaintiffs 
against the major defendants only. The 
answer to this question depends on whether 
the award of the arbitrator as against 
the major defendants was separable from 
that against the minor defendants. Look- 
ing at the award, as well as the claim of 
the plaintiffs, there can be no doubt that 
neither the claim nor the award were 
separable in the manner suggested. Defen. 
dants 1 to 9 are joint owners of the portion' 
marked red in the plan, and in the plaint 1 
the relief was claimed jointly against them 
as such. In these circumstances, it is diffi- 
cult to see how a perpetual injunction 
could have been granted against some of 
the joint owners only, in a suit to which 
the remaining owners were not parties. 

I hold that the award was not separable 
and could not have been 'corrected in 
the manner done by the learned Judge. 
Mr. Rarkat Ali contended however that 
the original reference to arbitration cannot 
be held to be invalid so far as the minor 
defendants are concerned, as the mukhtar 
of their guardian ad litem, who had a com- 
mon interest with them, had signed the 
petition for making the reference to arbi. 
tration. But the view of the law which 


77,77. 777.7 V±»0CJ zo A i a 

f937 6 i“L 17 /n63. 895=1 L R 1938 A)1 H6= 

2. Sukumar Gupta v. Chairman, District Board, 

Gaya, (1935) 22 A I R Pat 251=155 I C 210. 

3. Nagamma v. Lakshminarasu, (1928) 15 A I R 

Mad 1085=112 I C 312. 

4. Sheoambar v. Deo Dat, (1887) 9 All 163=1887 

AWN 13. 
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has been uniformly taken since 1912 in the 
Chief Court and this Court is that unless 
leave of the Court has been expressly 
obtained and recorded, the arbitration pro. 
ceedings are voidable at the option of the 
minor : see 95 P R 1912 6 and 145 P R 1919. 6 
In this case the minors have exercised 
their option in avoiding the proceedings 
and the plaintiffs themselves have conceded 
that the minors could not be held to have 
joined in the reference and that the pro- 
ceedings before the arbitrator and the arbi- 
tration were null and void against them. 

On these findings I am constrained to 
hold that the award should have been set 
aside in its entirety and the decree of the 
learned Judge based on the " corrected ” 
award against the major defendants can- 
not be sustained. I accept the petition for 
revision, set aside the decree of the Court 
below and direct that the suit be restored 
at its original number and tried by the 
Subordinate Judge in accordance with law 
from the stage at which it was when the 
reference to arbitration was made. Having 
regard to all the circumstances I leave the 
parties to bear their own costs of these pro- 
ceedings. Both counsel have been directed 
to cause their respective clients to appear 
before the Senior Subordinate Judge, Jul- 
lundur, on 25th April 1938 when a date 
for further proceedings will be fixed. 

d.s./r.k. Petition accepted. 

» . — — 

5. Ganesha v. Mul Chand, (1912) 95 P R 1912= 

15 I C 161=169 P W R 1912. 

6. Mahomed Ibrahim v. Allah Bakhsh, (1919) 6 

AIR Lah 314=52 I C 327=145 P R 1919. 
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Tek Chand J. 

Naurata and others — Plainti ffs — 

Appellants. 

v. 

Ran Singh and others — Defendants — 

Respondents. 

* Second Appeal No. 15 of 1938, Decided 
bn 24th March 1938, from decree of Dist. 
Judge, Ambala, D/- 2nd October 1937. 

Custom (Punjab) — Succession — Claimant and 
deceased belonging to same got — Deceased 
leaving no heir — Claimant cannot succeed 
merely on claim of same got. 

The mere circumstance that a person is of the 
same got as the deceased cannot give that per- 
son any right to succeed to deceased’s property 
even though the deceased has left no issue or near 
relations.: AIR 1927 Lah 255 and 68 P R 1892 , 
Rel. on. [P 584 C 2 ] 


Tek Chand — for Appellants . 

Shamair Chand — for Respondents. 

Judgment. The land in dispute is 
situate in mauza Kambali, tehsil Kharar, 
District Ambala, and was owned by one 1 
Jiwna, a Sandhu Jat of the village. Jiwna 
died many years ago without wife, children 
or near agnatic relations. The land devolved 
on his sister Mt. Manglan who remained in 
possession till her death in May 1933. On 
her death the revenue authorities sanction* 
ed mutation of the land in favour of defen- 
dants 1 to 12 who are collaterals of Mt. 
Manglan’s husband. The four plaintiffs who 
are Jats of the Sandhu got and are pro- 
prietors in the village managed to tako 
possession of the land. In November 1935 
the plaintiffs brought a suit for a declara- 
tion that they were the owners in possession 
of the land in dispute alleging that they 
had succeeded to the land in dispute as 
heirs of Jiwna. They based their right of 
inheritance on three grounds: (1) that they 
were his collaterals ; (2) that they belonged 
to the same got and (3) that they were the 
descendants of the founder of the village 
and as such had a right to succeed against 
defendants 1 to 12 who, it was alleged, were 
mere trespassers. The suit was contested 
by defendants 1 to 8 and 10 to 12 who 
denied all the allegations. The suit was dis- 
missed by the Subordinate Judge and his 
decree has been affirmed on appeal by the 
learned District Judge. After hearing counsel 
at length and examining the record, I see no 
force in this appeal. The plaintiffs produced 
no evidence whatever to support their alle- 
gation that they were collaterals of the 
deceased Jiwna. The first ground on which 
they claimed to be the heirs therefore fails. 

They no doubt are Sandhus and are of 
the same got as Jiwna but this circum^ 
stance cannot give them any right to sue- : 
ceed to his property even though he has i 
left no issue or near relations : 100 I G 
917 1 and 68 P R 1892. 2 The third ground* 
was that the plaintiff as the descendants of 
the founder of the village had a right to suc- 
ceed. Neither Court below has recorded a 
clear finding on this point and it was urged 
by the learned counsel for the appellants 
that the case should be remanded for the 
purpose. As the parties have led all avail- 
able evidence on the point, I did n ot think ifc 

1. Duni Chand v. Lekhu, (1927) 14 A IK Dab* 

255=100 I C 917. 

2. Mahomed Rafi v. Khazan Singh, (1892) 6S- 

P R 1892. _ .... : .. J 
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necessary to prolong the litigation by order, 
ing a remand but allowed counsel to address 
me on the evidence on the record. For the 
appellants reliance is placed upon the kafi- 
yat dehi which shows that the village was 
founded by two persons, Gurbakhsh, a 
Sandhu Jat, and Massa, a Basanti Jat. It is 
claimed that the plaintiffs are the descen- 
dants of Gurbakhsh. There is however no 
proof on the record in support of this claim. 
Moreover the kafiyat dehi shows that sub. 
sequent to the foundation of the village 
several other persons acquired land in this 
village. It is therefore clear that the ori. 
ginal common bond was broken and there 
is no compact or homogeneous community 
in the village. On these facts the plaintiffs 
can have no possible claim to succeed to 
the property of Jiwna. They raised no 
objection to Mt. Manglan succeeding on 
Jiwna s death. The property must be re- 
garded as Mt. Manglan’s own acquisition and 
m the absence of her issues or other near 
relations of her own, her husband’s heirs 
cannot be said to be mere trespassers. The 
plaintiffs’ claim was therefore rightly dis- 
allowed. The appeal fails and is dismissed 
with costs. 

B.D./r.k. Appeal dismissed. 
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Dalip Singh and Blacker JJ. 

Lahore Electric Supply Company Ltd., 
Lahore - Plaintiff — Appellant. 


Defen - 


v. 

Secretary of State and others - 
dants Respondents. 

First Appeal No. 332 of 1937, Decided 

Judee^F^ri 193 ^' fr ° m deCree 0f Sub * 
1937 ’ FlrSfc ° aS8 ’ Labore * D/ - 14fch April 

r2( a) o G ? V , e ^ me . nt °* * ndia Act (1935), S 179 

impleaded a. re.p^denT - Pr ° VmC ' Ca " n °‘ be 

cee A d? n g? Pea i t , h 9 i ” er tl' y a continuation of the pro- 
8. 179 Hence i I “^uing of sub-s. (2) of 

the commencement of ic“o T93 6 W tb Pe S dlD ? at 

cannot be imDleadpri « Ct ° f 1 ? 36, tiie Province 

the only re% P oS Te .he?? Dde ^ in o appeaI aQ<3 
State within the meaning o? eu£s (SfoT sJire. 0 * 

(h) Specific Relief Act (1877) 54 ? 

•“Grant by Government V » 5# * 54 and 57 

electricity- Grant of licenge^i* SS*® to . ,uppIy 

ing it to be contract, g«‘ ^ U H c C “ 0 "^ AMUm : 

ply coUan, 0, o!;“ n “ ir G n oV. 


ernment not to start similar work to supply 
electricity during currency of license-Start 
of work to supply electricity by Government 
therefore does not give ground for granting 
injunction in favour of licensee. 

,7 of * 8 * 500 under R - 11 of the rules 

under the Electricity Act is not only not a con- 
sideration for the license but it is not even a fee 

;?L the ci ,Ce ? Ee ; Ifc , is mereIy a fee for the applica- 
tion. Similarly the sum which is deposited as 

security is to be refunded by Government and 
therefore that also is not a consideration. There- 
fore the grant of license to supply electricity is 
without consideration and cannot be held to be a 
contract. It is possible to go even further than 
this and to contend that the right to sell electric 
current is not property within the meaning of 

U lu fcl ? a * therefore it is extremely doubtful 
a j?i he J» an in J unction can he granted at all under 
b. 54. Even assuming that this license is a con- 
tract or is a matter in respect of which an injunc- 
tion could be granted, it is impossible to read in 
it any negative agreement that the Government in 
granting the license shall refrain from taking 
any particular action. The Government has the 

generate a °J supply electricity 
under this Act if it so wishes. Hence there is no 

negative covenant either express or implied which 

can be read into the terms of the license so as to 

frJ^ P ° n ^ e . Governm ent an obligation to refrain 
from supplying energy within the area of the 

_ CP 588 C 1, 2] 

*(c) Government of Indio Act (1935), S. 

of . electric .upply „ a purpo.e 
Of India or part of India. 

Possibly under the Act of 1919 it might have 
been held that the generation and supply of 
electric current was not one of the purposes of the 

^f°* V i? r ? I ? ent India within the meaning of S. 20 
of that Act But under S. 150 of thejAct of 1935, 
a public utility service such as the provision of 
electric supply is a purpose of India or of a part 
of India : 28 Bom 314 and 38 Cal 754, held no 
longer good laiv. [P 589 C 2 ; P 590 C 1] 

Sir Tej Bahadur Sapru, Dewan Chaman 
Lai and S. M. Sikri — for Appellant . 

Sleem, Advoeate.General and Inder Dev 
Eua for Respondents. 

Blacker J.— Thia appeal is from the 
judgment of a Subordinate Judge of the 
First Class at Lahore, dismissing the suit of 
the plaintiff-appellant for a declaration and 
an injunction. The facts of the case are 
that on 25th November 1912 the Punjab 
Government by a Gazette Notification 
granted to the Peoples Bank of India 
Limited, Lahore, a license to supply elec- 
trical energy within the municipal limits 

°Th» a r 01 h' T vr 13 hceD3 ° was kn »™ as 
t oi h o •■ L ?{ 10re Mumolpal Electric License, 

4, 11 ' va8 granted to the Peoples 

Bank on 25th November 1912 but was 
assigned by it on 28th October 1913 with 
the permission of Government to the 
Lahore Electric Supply Company, the pre. 
sent appellant. This license provided inter 
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alia that the area in which it should 
operate would be the limits of the Lahore 
Municipality and it also laid down the 
prices which should be charged for the 
electrical energy supplied. It also laid down 
the term of the license as thirty years. It 
was amended in 1927 and was thereafter 
known as the Lahore Electric License 
1912 as amended 1927.” The amendments 
of 1927 are not relevant to the case as al- 
though the area was extended, the whole 
of the municipal limits was still comprised 
in it. The Company worked this license 
and is still working it. It supplied energy 
generally to the public in Lahore but did 
not supply it to the Lahore Junction Sta- 
tion of the North Western Railway or to the 
Mughalpura Workshops of the same Rail- 
way. The electrical energy used there was 
generated by the North Western Railway 
itself in its own power station. On 5th 
January 1932 the Punjab Government 
issued a notification that the Punjab Gov- 
ernment (Ministry of Local Self-Govern- 
ment) had applied for a license to supply 
electrical energy in a certain area which 
included area of the license of 1912. Objec- 
tions were called for within three months 
and the plaintiff Company did put in objec- 
tions on 9th February 1932. 

In spite of these objections, on 20th July 
1932 a notification was issued under R. 17 
of the 1922 rules under the Electricity Act 
granting a license to the Punjab Govern- 
ment (Ministry of Local Self-Government) 
to be known as “The Punjab Districts Elec- 
tric License 1932.” License was granted 
to the Ministry to supply energy within an 
area which consisted of a number of civil 
districts including the District of Lahore. 
Negotiations had been going on between 
the plaintiff Company and the North 
Western Railway with regard to the supply 
of electrical energy to the Lahore Railway 
Station and the Mughalpura Workshops 
by the plaintiff Company which already 
supplied energy for the railway stations 
at Badami Bagh and Shahdara. But on 
3rd October 1934 the Chief Engineer of 
the Public Works Department, Electricity 
Branch, intimated that the Punjab Govern- 
ment as licensees intended to supply energy 
to the 'North Western Railway under the 
license of 1932 and were not prepared to 
admit that the plaintiff Company had any 
ground for contesting the legality of the 
action taken. On 11th January 1935 the 
plaintiff Company sent a notice to the 
defendants and on 22nd February 1936 


filed the present suit. In the plaint it was 
claimed amongst other things that it was 
a necessary implication oV the license 
granted to the plaintiff that the licensor 
had covenanted that he shall not himself 
do anything by setting up a rival business 
to cause loss or injury to the plaintiff’s 
business. It was pleaded that the Punjab 
Government (Ministry of Local Self. 
Government) was neither a separate Gov- 
ernment nor was co-equal with the Punjab 
Government as a separate entity, nor was 
it as such a juristical person apart from the 
Local Government and that therefore the 
Ministry of Local Self-Government as such 
had no power to enter into a contract or 
to spend for the purposes of trade any 
amount out of the revenues of India. 

It was further contended that the license 
of 1932 was wholly invalid in law, first 
because it was ultra vires of the licensor as 
the licensor and the licensee could not be 
identical; secondly as the licensee was not 
a juristical person and finally as it was not 
open to the Local Government or to any 
section of it to engage in any trade or busi- 
ness or to apply the revenues of India for 
any purpose other than the purposes of the 
Government of India alone. These plead- 
ings were controverted by the defendants. 

The findings of the learned Subordinate 
Judge were : (l) that the Ministry of Local 
Self-Government was not a person within 
the meaning of the Electricity Act; (2) that 
the license granted to the Ministry for 
Local Self-Government on 5th January 
1932 was invalid; (3) that the Mandi Elec- 
tricity Scheme, which was the scheme 
which was being worked under this license, 
was within the competence of Government 
as a public utility scheme; (4) that the 
license in favour of the plaintiff did not 
preclude another license in the same area 
and that the plaintiff had no monopoly, 
and (5) that the Government could do 
itself what it permitted others to do, that 
is to say, it could supply electrical energy 
without any license. The lower Court 
accordingly held that the supply to North 
Western Railway was not a setting up of 
rival business, and dismissed the entire 
suit with costs. In appeal before us Sir Tej 
Bahadur Sapru for the plaintiff- appellant 
argued two main points. The first was that 
assuming that the Punjab Government 
could carry on a business, it was not open 
to them to carry on the same business m 
the same area as was covered by the appel. 
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lant’s.license. The second was that under 
the Government, of India Act of 1919, 
■which was in force in 1932, it was not open 
to the Punjab Government to carry on any 
trade or business or to invest the publio 
Tevenues in any other manner than that 
allowed by the statute. As a corollary to 
this, the counsel argued that even under 
the present Government of India Act, 
which oame into force before judgment had 
actually been delivered by the lower Court, 
the position was the same. 

Before dealing with these points raised 
by counsel for the appellant, it is necessary 
to deal with a preliminary question regard- 
ing the frame of the suit and of the appeal. 
The original suit was against the Secretary 
of State in Council and the Punjab Govern- 
ment (Ministry of Local Self-Government). 
It is not clear how, if, as pleaded by the 
plaintiff and found by the lower Court, 
defendant 2 was not a juristic person, any 
•injunction could possibly be granted against 
at. Learned counsel was not able to give 
any satisfactory reply on this point, but it 
is not of any great importance now as the 
position has changed. Part 3 of the Govern- 
ment of India Act, 1935, came into force on 
1st April 1937 whilst the suit in the lower 
Court was still pending and defendant 1, 
the Secretary of State in Council,” became 
under the provisions of S. 179 (2) of the 
Act the Secretary of State.” The Secre- 
tary of State was rightly impleaded as a 
respondent to this appeal but two other 
respondents were also impleaded, namely 
the Government of the Punjab” and "the 
Province of the Punjab.” The learned coun- 
sel for the appellant has admitted that res- 
pondent 2 was superfluous and his name is 
accordingly struck out of the appeal. With 
regard to respondent 3, "the Province of 
the Punjab,” the learned counsel has 
relied upon S. 179 (l) of the Act which 
lays down that any proceedings which, if 
the Act had not been passed, might have 
been brought against the Secretary of 
tttate m Council, may, in the case of any 
liability arising before the commencement 
of Part 3 of the Act, be brought against a 
-Province, or at the option of the person by 
whom the proceedings are brought, against 
the Secretary of State. It seems difficult to 
accept learned counsel's argument that this 

the‘nri»° n T aP1 ?i lea *° the PrB3ent 0aSS aS > 
the original suit was still pending at the 

commencement of the Act and the appeal 

7ne B COntin “ ation °f the proceed, 

pngs within the meaning of sub-s. (2) of the 


same section. I am therefore of the opinion 
that the Province cannot be impleaded as 
a respondent in this appeal and that the 
only respondent is therefore the Secretary 
of State within the meaning of sub.s. (2),! 
S. 179. The result of this is a curious one 
because if we had to grant the injunction 
we could have only granted it against the 
Secretary of State who is not now a person 
who has any concern with the subject- 
matter of the appeal and any injunction 
granted against him would have been 
superfluous and infructuous. 

Coming now to the first point on which 
learned counsel relies, it was argued by him 
that under S. 57, Specific Relief Act an 
injunction could be granted to perform a 
negative agreement, express or implied, not 
to do a certain act, which was contained in 
a contract embodying an affirmative agree- 
ment with regard to which the Court wa 3 
unable to compel specific performance. This 
statutory provision of the law is clear and 
learned counsel did not advance his case 
any further by the authorities which he 
has cited before us. None of those authori. 
ties went beyond the clear words of the 
statute. In each of them there was some 
contract and the Court was able to find 
either that there was or was not an express 
or implied negative covenant and granted 
or refused to grant an injunction accord- 
ingly. In fact in one of the cases cited by 
him, (1897) 75 L T 528, 1 it was remarked 
by Lindley L. J., that if you can extract 
from a contract of this kind a negative 
covenant which is sufficiently clear and 
definite to enable you to put your finger 
upon it, and state exactly what a man is 
not to do, that is as good as a covenant 
absolutely and clearly negative in terms. 
That appears to be the principle which 
must be applied in this case. Is it possible 
to lay one’s finger upon the license and say 
definitely that there was something in it 
which the Punjab Government had agreed 
not to do ? However before coming to this 
point it is desirable to see whether the 
license is a contract at all. It was argued 
for the appellant that it was not a bare 
license but a license with a grant This 

“•»nf b ?f 80 .-n Ut a it iB a license with a 

grant, it still requires the support of a con- 
sideration to make it a contract. Three 
circumstances were argned o n behalf of the 

wT cve Fund Li(a Association v. New 
fS LI KJ ““ Co " and (1897) 
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appellant as constituting such considera- 
tion. One was the fee of Rs. 500 referred 
to in para. 3 of the plaint which was one 
of the paragraphs admitted to be correct in 
his replication by the defendant. The 
learned counsel for the Crown however 
said that in admitting this paragraph as 
correct, the defendant was not°understand- 
ing it as an assertion that this Rs. 500 
was a consideration for the contract. This 
appears to be correct as a reference to 
Rule 12 of the Rules under the Electricity 
Act would show. Under Rule 11, before an 
application is considered a sum of Rs. 500 
has to be deposited in the treasury. Rule 
11 (2) further lays down that this fee is 
liable to be retained by Government even 
though no license is granted. It is there- 
fore not only not a consideration for the 
license but it is not even a fee for the 
license. It is merely a fee for the appli- 
cation. The second circumstance relied 
upon is the existence in the license of cer- 
tain stipulations as to the prices to be 
charged for the energy supplied. These 
however cannot be regarded as a consi- 
deration and are merely terms of the 
license. Similarly the sum of Rs. 5000 
which was deposited as security, is to be 
refunded by Government and therefore 
that also is not a consideration. Therefore 
this grant was without consideration and 
cannot be held to be a contract. It is pos- 
sible to go even further than this and to 
contend that the right to sell electric cur- 
rent is not property within the meaning of 
S. 54, Specific Relief Act, and that there- 
fore it is extremely doubtful whether an 
injunction could be granted at all under 
Section 54. 

But to turn to the question of the exis- 
tence of the negative covenant, even assum- 
ing that this license was a contract or was 
a matter in respect of which an injunction 
could be granted, it is impossible to read in 
it any negative agreement that the Govern- 
ment in granting the license shall refrain 
from taking any particular action. It is 
contended by counsel that the mere grant 
of the license by itself necessarily implies 
that during its currency the licensor would 
not do anything himself which might be 
destructive of the license or prejudicial to 
it. Not only is it very difficult to see any 
such stipulation in the license, but it is 
also clear on the facts that what the defen- 
dant has done, namely to start supplying 
energy himself, is in no way destructive of 
the appellant’s rights under the license or 


prejudicial to them. S. 3, sub-s. (?) (e). 
Electricity Act, makes it perfectly clear 
that this license is no monopoly in favour 
of the plaintiff, appellant. All that he is 
permitted to do is to generate and supply 
electricity at certain rates and there is no 
specific or implicit condition that he shall 
have an exclusive right to do so within 
the area named. Moreover there are several 
sections of the Electricity Act itself which 
show that the Act itself contemplates that 
the Government may itself, if it so wishes, 
generate and supply electricity. Prima facio 
it would appear more or less axiomatic 
that if a person can grant a license to 
another person to do a thing he has tho 
inherent right to do that thing himself. 
But it is only necessary to refer to S. 5 (d) 1 
of the Act which gives the Provincial Gov- 
ernment the option of purchasing an elec, 
trical undertaking, to 8. 49 which clearly 
refers to energy supplied by works belong- 
ing to any Government in British India 
and to S. 30, Cl. (3) which in laying down 
certain restrictions upon persons other 
than licensees, with regard to the trans- 
mission or use of energy, lays down that 
the provisions of this section shall be 
binding on the Crown. It seems perfectly 
clear therefore then that the Government 
has the inherent power to generate and 
supply electricity under this Act if it so; 
wishes. I am of opinion therefore thati 
there is no negative covenant either express 
or implied which can be read into the 
terms of the license so as to lay upon the 
Government an obligation to refrain from; 
supplying energy within the area of the; 
license of 1912 as amended in 1927. 

The second point raised by counsel has 
now to be considered, namely that the 
Punjab Government cannot carry on trade 
or business or invest the public revenues 
in any other manner than that allowed by 
the Government of India Act, 1919. In 
support of this argument reliance was 
placed on S. 20, Government of India Act 
of 1919 which runs as follows : 

The revenues of India shall be received for and 
in the name of His Majesty, and shall, subject to 
the provisions of this Act, be applied for the pur- 
poses of the Government of India alone. 

The words “Government of India” have- 
been defined in 28 Bom 314 2 as meaning 
“the superintendence, direction or control 
of the country.” This definition was ap- 

• 2. Shivabhajan v. Seoretary of State, (1904) 28 
Bom 314=6 Bom L R 65. 
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proved and followed in 38 Cal 754. 8 It may 
be suggested with the very greatest defer- 
ence that this definition does not carry 
the matter very much further. It is a case 
of defining one term by using three other 
terms which are themselves equally in 
need of definition. No doubt in view of 
that definition, the Judges in the two parti- 
cular oases cited were able to hold that the 
matter before them did not come within 
the scope of “the superintendence, control 
and direction of the country” of India but 
that is not of much assistance in deciding 
whether the present matter does or does 
not so come. It is argued on behalf of the 
respondent that the provision of electricity 
by means of what is known as the Mandi 
Soheme is a publio utility service and as 
such one of the legitimate activities of the 
Government of the country. This view cer- 
tainly has a good deal of common sense 
in it and even if by a strict interpretation 
of the terms the generation and supply of 
electrical . energy by Government in this 
country is considered to be a trade or 
business, so equally are the activities of 
the Post-Office, the Telegraph Office, the 
various State-owned railways, the Salt 
Department, the Irrigation Branch of the 
Public Works Department and many other 
activities which could be named. If the 
Mandi Soheme is ultra vires of Government, 
it would appear that all these other activi- 
ties are equally ultra vires. An attempt 
was made on behalf of the appellant to 
distinguish some of these activities on the 
ground that with regard to them the 
Government had a monopoly and was not 
in competition with any private person. It 
is difficult to see, however, that the mere 
fact that a trader has a monopoly makes 
. trade an Y less a trade. It is true that 

/?oo?\VL fch T? case ! cifc ® d before us » i- e. 
(1927) 1 ChD 196, 4 it was held by Law- 
rence J. that the Post-Office was not a 
trade as it was a business which in no 
sense could be said to be competing with 
any private individual. This decision was 

fPP® 8,105 against and although 
in ^7“ dismissed, there are words 
3U l dg “ ent 1 8 the appeal Judges, 
‘ hat Warrington L. J 

=15 OWN 475. 18 0 L J 866 

4. Frampton v. Gillison, (1927) 1 Oh D iqr— qk 

L T 8 J *«=« *“£358 


ton L. J. in particular decided the case 
against the plaintiff on the ground that 
although the business of a sub.postmaster 
might, as an abstract proposition, be said 
to be a trade, it was clearly not such a 
trade as was conceived by the parties 
when they entered into that particular 
covenant. This therefore is not a very clear 
authority for the attempt to distinguish a 
business activity of Government from a 
trade by saying that Government has a 
monopoly. In any case it is not clear how 
this could apply, for instance, to a case of 
a State-owned railway which under normal 
conditions certainly does compete with 
private individuals who carry passengers 
and goods by road from points connected 
by rail. To hold therefore that any such 
activity of Government is barred by the 
Government of India Act, 1919, would be 
to give to the statute what appears to be a 
very unreasonable meaning. 

It could be contended that the statute 
was referring back to the statute of 1833 
by which the East India Company was 
forbidden to engage in trade. The trade in 
which the East India Company used to 
engage was apparently a trade of which the 
profits were taken by private individuals 
who were the shareholders of the Com- 
pany and did not go into the revenues of 
the State.. But there is again an equal 
difficulty m taking this as the criterion, 
because if that were so, Government could 
legitimately engage in any trade or busi 
ness such as the selling of grocery or 
haberdashery as long as the profits went 
back to the revenues of the country. This 
seems to be just as sweeping as the other 
aspect of the matter. A third possible 
solution of the question would be to hold 
that the primary intention of Government 
should be regarded. If Government’s pri- 
mary intention is purely to make money 
then it is a trade. If its intention is to 
supply a public need and merely to recoup 
its costs in doing so, then it would not be a 
trade. But this discussion is to a consider- 
able extent academic in the present case as 
since the suit was instituted the constitu. 
tional law on the subject has become 
dearer. Possibly under the Act of 1919 it 
might have been held that the generation 
and suppiy of electric current was not one 
of the purposes of the Government of India 
w'thin the meaning of S. 20 of that Act. 
But different language is now used in the 

Act. 8. 150 of the Act of 1935 runs as 1 
follows : 
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No burden shall be imposed on the revenues of 
the Federation or the Provinces except for the 
purposes of India or some part of India. 

I am of opinion that a public utility 
service 9uch as the provision of electric 
supply is a purpose of India or of the Pun- 
jab which is a part of India. But if there 
is still any doubt upon the matter, further 
light is thrown by Ss. 154 and 155. S. 154 
lays down that property vested in His 
Majesty for purposes of the Government of 
the Federation shall generally speaking be 
exempt from all taxes imposed by a Pro- 
vince, and S. 155 lays down that the Gov- 
ernment of a Province shall not be liable 
to Federal taxation in respect of income 
accruing, arising or received in British 
India, provided that where a trade or 
business of any kind is carried on by the 
Government of a Province in any part of 
British India outside that Province, nothing 
in the section shall exempt that Province 
from any Federal taxation in respect of that 
trade or business. This proviso clearly shows 
that the Act contemplates that a Provin- 
cial Government may engage in trade or 
business. It is impossible to appreciate the 
argument of the learned counsel for the 
appellant that there is necessary implica- 
tion that the Local Government shall only 
engage in trade or business outside its own 
border. It appears a fortiori that if it may 
invest its revenue in trade or business out- 
side its own borders, it may certainly do 
so within its own borders. But the greatest 1 
significance of this section is that , by ex- 
pressly providing for the carrying on of the. 
trade or business by the Government of 
India it makes it clear that the law laid 
down in 28 Bom 314 2 and 38 Cal 754 3 is 
no longer valid. 

In conclusion it is merely necessary to state 
one other point and that is that no damages 
have been proved by the appellant to have 
been incurred by him by the action of the 
respondent. To sum up therefore it appears 
in this case that the license of 1912 was 
not a contract, and that the action of the 
respondent with regard to it did not give 
any ground for a perpetual injunction under 
S. 54, Specific Belief Act. Even if it were 
a contract, it is impossible to find in it any 
negative covenant by the licensor that he 
would refrain from any act with regard to 
it. Secondly even if under the Act of 1919 
the action of the Local Government in 
engaging in this business of the supply of 
electrical energy was ultra vires, it is not 
ultra vires under the Act of 1935 and there- 
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fore no declaration is possible and no 
injunction can be madei restraining the 
Government from carrying on their busi- 
ness. The appeal therefore fails and is dis- 
missed with cost3. 

It is however now necessary under 
S. 205, Government of India Act for this- 
Court to record a finding whether the case 1 
involves a substantial question of law as to 
the interpretation of the Act and if the- 
finding is in the affirmative, to grant a 
certificate and if the finding is in the nega- 
tive, to withhold a certificate. The only 
question of law which is really involved in' 
this case is whether under the Act of 1935 
the Government is precluded from engaging 
in any undertaking of a commercial nature' 
such as the generation and supply of elec- 
tricity. The law on the point appears to be 
perfectly clear and I therefore do not con-' 
sider that any substantial question of law 
is involved within the meaning of the 
section and I therefore do not consider it- 
necessary to grant a certificate. 

Dalip Singh J. — I agree. 

d.s./r.k. Appeal dismissed . 
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- • Abdul Bashid Ji 

Nanu Mai — Decree-holder — Appellant- 

" ' ,V v. 

I* • i / k m J • * • 

Amar Nath — Surety — Respondent. , 

Exn. First Appeal No. 285 of 1937, De-< 
cided on 14th January 1938, from order of 
Sub- Judge, First Class, Karnal, D/- 28th 
June 1937. t - 1 • j 

(a) Limitation Act (1908), Arts. 181 and 182 
— Decree for possession — Execution stayed, 
pending appeal on furnishing of security for 
mesne profits — Appeal dismissed — Execution 
against surety held governed by Art. 182 and 
not by Art. 181. J . - ) 

Although a decree is not passed against a surety » 
it may still be exeouted against him by reason ot 
8. 145, Civil P. C., and the limitation for an 
application for execution of a decree against hi nr 
is laid down by Art. 182, Limitation Act and the 
decree-holder oannot break away from that Artiole* 

[P 592 0 2J. 

Execution of a deoree for possession of oertain 
lands was stayed pending appeal on the judgment- 
debtor furnishing security for mesne profits tin 
disposal of appeal. The surety exeouted a bona 
undertaking to pay mesne profits to a P ert f. 1 “‘ 
extent if the appeal was dismissed. On the dis- 
missal of the appeal, the decree-holder sought 
execution against the surety to the extent men- 
tioned in the bond : 

Held that the application was one fortheexeeu- 
tion of an order of a Civil Court under S._ Mo* 
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Civil P. G., and was governed by Art. 182 and not 
by Art. 181, Limitation Aot: AIR 1922 Lah 208, 
Applied ; A I R 1983 Oudh 209 ; A I R 1933 Lah 
876 and AIR 1936 Mad 801, Disting.; AIR 
1927 Lah 346, Ref. [P 592 C 2] 

(b) Execution — Order in execution— Record 
consigned to record room and attachment 
maintained — Effect is that application is dis- 
missed and attachment is vacated. 

Where in execution of a decree, Court ordered 
that “record be consigned to the record room 
and the attachment be maintained,” the order 
howsoever worded means that the execution appli- 
cation is dismissed and that attachment has ter- 
minated. Such application cannot be revived : 
AIR 1922 Lah 108 and AIR 1934 Lah 395, 
Rel. on. [P 592 c 2] 

Shamair Chand and Parkash Chand — 
for Appellant. 

Faqir Chand Mittal and Lala Achhru 
Ram — for Respondent. 

Judgment. On 28th January 1925, 
Nanu Mal obtained a decree for possession 
of certain lands and houses against Balak 
Ram High School and Gaushala, Panipat. 
The defendants preferred an appeal to the 
Sigh Court, and asked for stay of execu- 
tion of the decree. On 29th April 1925, 
Jai Lai J. passed the following order on 
their application : 

Notice. In the meanwhile the execution to be 
stayed on the petitioner giving security to the 
satisfaction of the executing Court that he will 
restore the property in suit and refund the mesne 

Court 3 t0 the respondent ' i£ so; ordered by the 

On 8th May 1925, Amar Nath executed 
a bond undertaking to pay mesne profits to 
the extent of Rs. 10,000 in case the defen- 
dants appeal was dismissed by the High 
Court. This bond was accepted by the 
executing; Court the same day. On 27th 
February 1930 the appeal preferred by 
the defendants was dismissed by the High 
Court. On 25th January 1933, Nanu Mal 
presented an application for execution 
stating that mesne profits to the extent of 
Ra. lO, 0 ? 0 should be realized from Amar 
JNath, the surety. Amar Nath raised a 
number of objections. These objections 
were considered by the executing Court 

°f? er / ^ aS . pa9sed on llth August 
1934, to the following effect : 

^ ue3tion fche mesne pro- 

rs •>“% Jsssis: 
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Haidar J. on 8th March 1935. On 4th Feb- 
ruary 1936, the application for execution 
presented by Nanu Mal on 25th January 
1933 was consigned to the record room. 
The order of the executing Court was in 
the following terms : 

The statement of the counsel for Nanu Mal is to 

the effect that attachment may bo maintained but 

that the case may be consigned to the record room 

As there is hope of a compromise I consign tbo 

record to the record room and maintain the 
attachment. 

On 12th February 1936, another appli- 
cation was presented by Nanu Mal asking 
for execution to the extent of Rs. 10,000 
against Amar Nath, the surety. The con- 
cluding words in this application were that 
the previous application for execution had 
been consigned to the record room on 4th 
February while the attachment was main- 
tained. The previous applications may be 
restored and execution may be proceeded 
with in accordance with law." The execut 
ing Court has held that this application is 
barred by limitation under Art. 181, Lim. 
Act. Against this decision Nanu Mal has 
preferred an appeal to this Court. 

It is common ground between the parties 
that if Art. 181, Lim. Act applies to the 
present application, it is barred by limita- 
tion, and that the application is within 

D J e i 1 L A ' rt ‘ 182 ! Lim. Act is applicable. 
Art. 181 is a residuary Article and would 

appjy only if the present application does 

not fall within the purview of Art. 182. 

It was contended by the learned counsel 
for the respondents that Art. 182 is appli 
cable only to the execution of decrees or 
orders of any Civil Court which are passed 
antecedent to the presentation of the appli. 
cation for execution. It was urged that 
the decree of the High Court in favour of 
Nanu Mal was merely a decree for posses, 
sion of land and houses. It did not contain 
a provision that the defendants would be 
liable for mesne profits. According to the 
learned counsel therefore there was no 
decree or order of a Civil Court of which 
the execution was sought by means of the 
applications dated 25th January 1939 „ ^ 
12th February 1936 The contend of 
the learned counsel for the resnnn,^ * 
was that execution of an order or decree 
does not stand on the same footing Tthe 
enforcement of an agreement and f-hof- 
executing Court was" merely 'enforcW t £e 
agreement, whereby Amar Nath became a 

of Es y 10000 f m b Z demandiD g th ° sum 

of Rs. 10,000 from him. As there was no 
decree or order of a Civil Court against 
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Amar Nath for the payment of Rs. 10,000 
prior to 25th January 1933, or 12th 
February 1936, the present application did 
not fall under Art. 182. In support of this 
contention, the learned counsel relied on 
AIR 1933 Oudh 209, 1 AIR 1933 Lah 
876 2 and AIR 1936 Mad 801. 3 In my 
opinion none of these rulings is applicable 
to the facts of the present case. In A I R 
1933 Oudh 209, 1 Art. 181 was applied as 
the application for execution did not fall 
under any one of the seven clauses of Art. 
182. AIR 1936 Mad 801 3 deals specifi- 
cally with rules framed by the Madras 
High Court under its rule-making power 
for the ascertainment of mesne profits. 
The question involved in A I R 1933 Lah 
876 2 was whether any limitation at all 
was applicable to applications for ascer- 
tainment of mesne profits and it was 
observed that such applications would fall 
under Art. 181, Lim. Act. Art. 182 was 

not considered at all. 

The surety is liable for the payment of 
Rs. 10,000 under the provisions of S. 145, 
Oivil P. C., which lays down that where 
any person has become liable as surety for 
the payment of any money, or for the ful- 
filment of any condition imposed on any 
■person, under an order of the Court in any 
suit or in any proceeding consequent there- 
on, the decree or order may be executed 
against him, to the extent to which he has 
rendered himself personally liable, in the 
manner herein provided for the execution 
of decrees, and such person shall, for the 
purposes of appeal, be deemed a party 
within the meaning of S. 47. The surety 
'bond of Amar Nath to the extent of Rs. 
10,000 was accepted by the executing 
Court on 8th May 1925. On that date the 
Oourt passed an order in the following 
words : “Zamanat-nama manzur hai.” By 
virtue of 8. 145, Civil P. C., this order 
can be executed against the surety even 
though the amount of mesne profits may 
have to be ascertained during the course 
of execution proceedings. As mentioned 
already, the executing Court passed an 
order on 11th August 1934 holding that 
mesne profits were more than Rs. 10,000 
and that the surety was liable to pay 

1. Shyam Lall v. Nasiruddin Beg, (1933) 20 

AIR Oudh 209=143 I C 808=8 Luck 427= 

10OWN 571. 

2. Mt. Karam Bibi v. Mebr Ali Khan, (1933) 20 

AIR Lah 876=144 I C 553. 

3. Rama Rao v. Sreeramamurthi,(1936) 23 A I R 

Mad 801=164 I C 670=71 M L J 388. 
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Rs. 10,000 to Nanu Mal. This order was 
affirmed on appeal by the High Court. 
This order is also antecedent to the pre- 
sentation of the present application for 
execution. I am therefore of the opinion 
that the present application is one for the 
execution of an order of a Civil Court under 
S. 145, Civil P. C. Reference may be made 
in this connexion to A I R 1927 Lah 346* 
where it was held that 

where execution of a decree for possession of im- 
movable property is stayed on the judgment- 
debtor giving security for mesne profits accruing 
from the date of the decree up to the disposal of 
an appeal therefrom, the order means that such 
mesne profits would be realized in the execution 
proceedings and that no further proceedings by 
way of a separate suit would be necessary. 

Clause 7 of Art. 182 applies in the pre- 
sent case and recourse cannot therefore be 
had to Art. 181 which is a residuary 
Article. It was held in A I R 1922 Lah 
208 5 that although a decree is not passed 
against a surety, it may still be executed 
against him by reason of 8. 145, Civil 
P. C., and the limitation for an application 
for execution of a decree against him is 
laid down by Art. 182, Lim. Act and the 
decree-holder cannot break away from that 
Article. The facts of that case were not 
very similar to the facts of the present 
case, but the principle underlying that 
ruling is fully applicable. The learned 
counsel on both sides referred to a large 
number of other authorities but I consider 
it unnecessary to deal with them as they 
are clearly distinguishable. The learned 
counsel for the appellant also addressed 
lengthy arguments to the effect that the 
first application of Nanu Mal dated 25th 
January 1933 had not been dismissed but 
had merely been suspended, and that that 
application could be revived, as a request 
to that effect was made by means of the 
application dated 12th February 1936. I 
am not in agreement with the contentions 
of the learned counsel on this point. I hold 
that the application dated 25th January 
1933 was dismissed by the executing Court 
on 4th February 1936, that the attach- 
ment terminated with the dismissal of the 
application and that it was not possible to 
revive this application. Reference may be 
made in this connexion to 3 La h 7° and 

4. Jawala Singh v. Sundar Singh, (1927) 14 AIR 

Lah 346=103 I C 328=28 P L R 178. 

5. Wazir Bakhsh v. Hari Ram, (1922) 9 AIR 

Lah 208=60 I 0 265. 

6. Fateh Din-Allah Ditta v. Qutab Din, (1922) 

9 A I R Lah 108=67 I 0 543=3 Lah 7. 
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AIR 1934 Lah 395. 7 It is unnecessary to 
deal with this point at any length as the 
present application must be held to be 
within limitation in view of the reasons 
given by me in the earlier part of this 
judgment. For the reasons given above I 
accept this appeal, set aside the order of 
the executing Court dated 28th June 1936 
and direct the Court to proceed with the 
present execution application dated 12th 
February 1936 in accordance with law. 
Having regard to all the circumstances 
I order that the parties will bear their own 
costs throughout. 

B.D./r.K. Order accordingly. 

7. Dalm Shah v. Vir Bhan, (1934) 21 A I R Lah 
395=150 I 0 1053=3G P L R 241. 
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Addison J. 

Sheikh Rahim.ud.Din Shaikh Alla Dia 
Decree. holder — Petitioner. 



Murli Dhar and others -^ Judgment- 
debtors — Respondents. 

Civil Revn. No. 129 of 1938, Decided on 
14th April 1938, from order of Dist. Judge, 
Delhi, D/- 23rd October 1937. 

Ci y il P. C. (1908), S. 145 — Surety — Attach- 
ment-Notice to surety is essential— Notice can 
be given either by Court passing decree or by 
Court to which it is sent for execution. 

There must be notice to the surety of some 
kind before his property can be attached in execu- 
tion of the decree, attachment of the surety’s 
property without notice being ultra vires. It is 
immaterial however whether such notice is given 
by the Court which passed the decree or the Court 
to which it is sent for execution : A I R 1929 Lah 
205 and 29 Bom 29, Rel. on. [P 593 q 2 ] 

Mohd. Amin for Petitioner. 

Qabul Chand Mittal for Respondents. 


Order. Rahim-ud-Din obtained 
«x parte decree against the judgment-de 
tors in the Small Cause Court, Delhi. O 
of the judgment-debtors, Maharaj Kishoi 
applied to have the ex parte decree £ 
aside and his application was entertain 
on condition that security was forth coi 
mg for satisfaction of the decree in case 1 
application should be unsuccessful. The 
parte decree was not set aside. The decre 
holder realized part of this decree from 1 

R^ g n 6 £ ^ rS and thea a PPl>ea to t 
SmaH Cause Court to transfer the deer 

to the Court of a Subordinate Judge, Four 

further execution. A transf 
1988 L/75 & 76 


certificate was granted by the Judge, Small 
Cause Court, the balance of the decretal 
amount outstanding being shown to be Rs. 
344 and it was also made clear that the 
execution of the decree was transferred as 
against the three judgment-debtors and 
the surety Kidar Nath. After the transfer 
certain immovable property of the surety 
was attached. The surety at this stage 
appeared and objected that the Subordinate 
Judge, Fourth Class, had no power to 
execute the decree against him. The trans- 
feree Court held that the decree had not 
been fully satisfied and that the surety 
admitted that he was liable under the 
terms of his bond, but refused to execute 
the decree against him on the ground that 
it. had no jurisdiction to do so. Against 
this decision this petition for revision has 
been preferred to this Court. 


uuo IU1UJ3 


surety is undoubtedly liable and the decree 
or order may be executed against him, pro. 
vided that such notice as the Court thinks 
sufficient has been given to the surety. In 
the present case no notice was given to the 
surety as to why the decree should not be 
executed against him. His property was at 
once attached. It was held by me in A T R 
1929 Lah 205 1 that there must be notice 
to the surety of some kind before his pro- 
perty can be attached in execution of the 
decree, attachment of the surety’s property 
without notice being ultra vires. I also 
pointed out that it was optional for the 
executing Court to allow the decree to be 
executed against the surety or against the 
original judgment-debtors, this question 

?SSSP^- 1Dg upon , various elements. In A I R 
1929 Lah 205 the executing Court was 
also the original Court. It was held how. 
ever by a Division Bench in 29 Bom 29 2 
that it was immaterial whether such notice 
was given by the Court which passed the 
decree or the Court to which it was sent 

for execution. I see no reason to differ 
from this decision. 

In the result I accept this petition, set 
aside the order of the transferee executing 
Court and hold that the transferee Court 
has jurisdiction to execute the decree 
against the surety, but that it should in the 
first instance issue notice to him to show 
cause why tins should not be done. I have 
directed the parties to ap pear before the 

i. M U f ammad Ewaz v. Naneh Mian, (3929) 16 

AIR Lah 205—117 I C p r p 

2 ' MaI ' < 1906 > 29 
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transferee executing Court on 16th May 
1938. On that date the notice required by 
law can be handed to the surety and an 
adjournment allowed him to show cause. 
He may be able to induce, after receiving 
the notice, the judgment- debtors to pay the 
amount or he may be able to point out to 
the Court that the judgment-debtors have 
ample unencumbered property which can 
be easily got at. The question of his liabi. 
lity under the surety bond does not arise 
as he has admitted that he is liable. With 
these remarks the record will be sent back 
to the Subordinate Judge, Fourth Class, 
Delhi, who is executing the decree. The 
parties will bear their own costs here. 

B.D./r.K. Petition allowed. 
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Young C. J. and Ham Lall J. 

Akbar Badr Din and another 
Convicts — Appellants. 

v. 

Emperor. 

Criminal Appeal No. 95 of 1938, Decided 
on 24th March 1938, from order of 
Addl. Sess. Judge, Lahore at Ferozepore, 
D/- 20th January 1938. 

(a) Criminal Trial— Motive — Motive is to be 
judged by reasonable standards. 

Motive for a crime has to be judged by reason- 
able standards, though what may appear insuffi- 
cient for one may be a compelling spring of 
action for another. [P 697 C 2] 

❖ (b) Criminal Trial — Confession — Magis- 
trate taken by Sub-Inspector in charge of in- 
vestigation of murder to witness the accused 
discover dead body — Magistrate instead taking 
charge of investigation and recording confes- 
sion in instalments — Sub-Inspector merely 
looking on — Genuineness of confession is 
doubtful. 

Where in a murder trial a Magistrate, who 
accompanied the Sub-Inspector in charge of the 
investigation to witness the accused discover the 
dead body, instead of doing what he was brought 
to do, took charge of the investigation and taking 
the accused away recorded the confession of the 
accused in instalments, while the Sub-Inspector 
looked on till the post mortem examination, when 
the latter proceeded to inquire and take a note of 
what the accused had stated to the Magistrate : 

Held that the behaviour of the Sub*Inspector 
and the Magistrate was so abnormal that it cast 
a good deal of doubt on the genuineness of the 
confession. [P 699 0 1] 

(c) Criminal Trial — Confession — Oral proof 
of confession that could be recorded is inad- 
missible. 

Oral proof by a Magistrate of a confession 
which he could have recorded is inadmissible, for 


when the Legislature has prescribed a particular 
mode of proof, no other method will suffice • 
AIR 1936 P C 253, Foil. [p gQl 0 1} 

(d) Criminal Trial-Confession— Whole con- 
fession unreliable — Discovery too is unreli- 
able. 


Where the confession as a whole is unreliable 
the discovery which is but a part of that confes- 
sion should also be held to be unreliable. 

[P 602 C 2) 

Halli, Maurice, Manzur Qadir and Fazal 
Din — for Appellants. 

Jhanda Singh for Advocate-General — 
for the Crown. 

Ram Lall J. — Five persons, Akbar and 
his brother Mahbub, sons of Badr Din, 
Ilam Din and his brother Muhammad 
Din, sons of Bali, who is a tenant of 
Badr Din, and Hidayat, a servant of Badr 
Din, were tried by the learned Additional 1 
Sessions Judge of Ferozepore for the alleged 
murder of one Muhammad Said, a young 
lad of 15, the son of Muhammad Din, a 
Sub-Inspector of Police, posted at the time 
of the occurrence at Okara in the Montgo- 
mery District. The occurrence is stated to 
have taken, cl ace on 11th August 1937 at 
village Rukhanwala to which the accused 
persons belong and which is situated at a 
distance of about three miles from village 
Sattoke in the Ferozepore District which 
is the original home of Mohammad Din, 
Sub-Inspector, and where the deceased had 
come daring his holidays from school. The 
learned Judge acquitted Mahbub, Moham- 
mad Din and Hidayat, convicted Akbar 
and Ilam Din under S. 302 and sentenced- 
each of them to death. They have appealed 
through Mr. D. C. Halli and Sardar Sahib 
Jhanda Singh has appeared in support of 
the conviction. The prosecution case as 
put forward finally in the Court of the 
Additional Sessions Judge is very short and 
simple but so many peculiar incidents 
came to pass during the different stages of 
the evolution of this story that it is worth 
while setting out the main facts in some 
detail. 

It is said that on 10th August in the 
afternoon the deceased borrowed a bicycle 
from Jamal Din, P. W. 11, promising to 
return it the next morning. The deceased 
went on this bicycle to village Charagh 
Din Wala to visit one Siraj Din, a relative 
of his, who was lying seriously ill and who 
died that very night. The way to Charagh 
Din Wala lay along a canal minor on which 
is situated village Hukhanwala where Badr 
Din, father of Akbar, appellant owns lands. 

The deceased boy is alleged to have- 
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travelled part of the way with Inayat 
Khan, P. W. 16, who was also on a bicycle. 
At R. D. 76 where Badr Din has some 
lands under cultivation they were accosted, 
according to Inayat Khan, by Akbar and 
Ham Din, appellants, and Roshan. They 
dismounted and on Akbar’s inquiry Moham- 
mad Said deceased informed him that he 
was going to visit Siraj Din and would 
return by the same route next morning as 
he had to return the bicycle at 9.30 A.M. 
to the owner thereof. It is stated by 
Inayat that the two actually made an 
appointment to meet the next morning at 
the same place and take some light refresh- 
ments (lassi). The next day Muhammed 
Said was seen by Chiragh Din (P. W. 17) 
at a place about 7 miles from Chiragh Din 
Wala on his way baok home at about 8.45 
A.M. Chiragh Din inquired from him about 
Siraj Din and was told that Siraj Din had 
died. This according to the prosecution 
witnesses was the last that was seen of 
Muhammad Said alive. 

When the boy did not return to Sattoke, 
inquiries began to be instituted but with- 
out success. On 15th August the disappear- 
ance of the boy was reported to his father 
at Okara and he took a week’s leave and 
came into Sattoke at 3 or 4 P.M. on the 
18th and immediately sent a Rukka to 
the police station at Luliani within the 
jurisdiction of which village Sattoke is 
situated. The Sub-Inspector in charge of 
the thana arrived in Sattoke that very 
evening, put up with Muhammad Din in 
Sattoke and commenced investigation. 
This Sub-Inspector Pandit Radhka Narain 
(P. W. 22) remained in charge till 26fch 
August when he handed it over to D. W. 1 
Mumtaz Ahmad Khan. It is the evidence 
of Pandit Radhka Narain that the first 
clue about the murder was the statement 
of Hukam Din Lambardar, an uncle of the 
accused, on 20th August 1937 which has 
been proved as Ex. P. J. and has been 
treated as the first information report in 
the case. This document recites that while 
searching for the missing boy Hukam Din 
came to village Rukhanwala where he 
spent the night of the 19th. On the 
morning of the 20th he mentioned the 
disappearance to a person who is related 
both to Badr Din and to himself, 
whereupon this person offered to give 
information if Hukam Din took an oath 
that his name would not be disclosed at 
any stage. Under this seal of secreoy 
he told Hukum Din that Akbar, appellant, 


wished to marry a girl to whom the deceas- 
ed had been engaged and because of this 
motive, Akbar and Mahbub, Ham Din and 
Mohammad Din and Hidayat had killed 
Muhammad Said, that the corpse would bo 
recovered and that enquiry should be made 
from Akbar. On getting this information 
Hukam Din started towards the Abadi and 
came upon Dulla who was on his way to the 
railway station as the sun was rising and 
narrated to him what ho had heard, but 
without giving him the name of the inform- 
ant. The two then walked together towards 
Sattoke when they happened to meet Ham 
Din, appellant, and his young brother 
Muhammad Din from whom they made 
enquiries and Ilam Din after a brief conver- 
sation confessed that he along with Akbar, 
Mahbub, Muhammad Din and Hidayat had 
murdered Muhammad Said on the morning 
of 11th August on the Ram Thamman 
canal minor at the instance of Akbar and 
had buried the corpse. Mohammad Din 
supported what Ilam Din said and also 
confessed that he had joined in the mur- 
der. At this stage Dulla went off to catch 
his train and Hukam Din came to village 
Sattoke and reported what he had heard 
to the Sub-Inspector. He says he did not 
bring Ilam Din or his brother with him 
so that the other suspects might not come 
to know of what they knew. 

When the Sub-Inspector had recorded 
this information, he went to Rukhanwala 
and after making enquiries from Ilam Din 
arrested him. He was satisfied that Ilam 
Din would be prepared to recover before a 
Magistrate the corpse of Mohd. Said, but 
he made, so he says, no enquiry from the 
accused whether or not he would be pre- 
pared to repeat his confession before a 
Magistrate. Either this statement, however 
strange, must be true, or the Sub.Inspector 
made no enquiry at all from the accused 
himself for he went straight to Kasur and 
made an application, Ex. P. B., asking 
that a Magistrate be deputed to witness 
the discovery of the corpse of Mohd. Said 
which the accused Ilam Din had agreed to 
point out to him from the “adjoining sugar, 
cane field of Akbar, son of Badar Din”. On 
this application, Lala Pran Nath, Magis- 
trate, Pirst Class Kasur, came with the 
Sub-Inspector and reached the place where 
Ilam Din was detained on the canal minor 
near the sugarcane field in question at 
about 4 p. m. It is worthwhile consider- 
ing ^what. information was available to 
the investigating authorities at this stage 
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and what was the natural course of con- 
duct that could be expected of them, in 
order to judge the action that they are 
proved to have taken. The first thing that 
is obvious is that though for 11 days no 
clue of any kind was available, suddenly 
on the morning of 20th the whole mys- 
tery was revealed, the motive disclosed, 
the identity of the culprits known, two 
confessed, and the whereabouts of the body 
discovered. The reaction of the lambardar 
to whom the confessions were made by 
Ham Din and of Din Mohammad, are some- 
what curious; and the action of the Sub- 
Inspector on this still more curious. In 
this connexion I would first consider the 
implications of the statement Ex. P. J. 

If what is stated in P. J. be correct then 
an uncle of the deceased, who is himself a 
lambardar, suddenly stumbles on informa- 
tion which is of vital importance and within 
a few minutes of this happens to meet two 
of the culprits each of whom confesses to 
him and yet he takes no step to detain 
the confessing accused. The explanation 
offered is that he did not bring Ilam Din 
to Sattoke, a distance of not more than 
three miles, because he was afraid the 
other accused would come to hear of it, 
does not appear to me to be satisfactory. 
On the other hand to leave these two 
accused alone was most likely to apprise 
the others of what was happening. In the 
second place the sugarcane field in which 
the body was buried was very close to the 
place where the accused confessed and yet 
the lambardar did not take the trouble to 
have the field indicated to him. In the 
third place the person who gave the original 
information to Hukam Din, witness, has not 
been produced and his name was mentioned 
only when Hukam Din appeared as a wit- 
ness in Court. In the fourth place, the 
information that the deceased had made an 
appointment to meet Akbar and others on 
the 11th morning must already have been 
known through Inayat and that the boy 
had been seen on the morning of the occur- 
rence at 8-45 P. M. on his bicycle getting 
on to the bank of the Ram Thaman Rajhab, 
i. e. very near the place of murder, must 
have been known through Haji Charagh 
Din, P. W. 17, who himself belongs to 
Sattoke. In addition, the fact that Akbar, 
Mahbub and three others had been seen 
together at the alleged time and place of 
murder must have been known through 
Charagh Din, P. W. 18, and Nur Moham- 
mad, P. W* 19, and yet no enquiry was 


made from these persons till Hukam Din 
is told of the murder under a vow of 
secrecy. The deceased was the son of a 
Sub. Inspector of Police, and belonged to a 
family which on the record is shown to be 
influential in the neighbourhood ; the field 
of enquiry had been restricted and yet no 
clue was found for nine days. This does 
lead to the inference that the evidence on 
the point of the clue is not above suspicion. 
In the fifth place, from the point of view 
of the accused, it is strange that imme- 
diately on being questioned Ilam Din and 
his brother should both have confessed to 
a village lambardar who is a near relative 
of the deceased, when they, in common 
with the whole countryside, must have 
known that no clue had been discovered up 
to date. The association of Dulla, P. W. 20, 
in this incident also appears to me to be 
suspicious and I shall deal with the credi- 
bility of this witness later when discussing 
the merits of the confession. It is sufficient at 
this stage to say that he was not examined by 
the police till 26th August and explains his 
absence by saying that he was away from 
his village for some days, but as I will show 
later, he can give no sensible explanation 
of his visit to Lahore and Kasur during 
this period. In the sixth place, the motive 
is stated to be the desire of Akbar to obtain 
the hand of Mt. Nazir Begum who was 
engaged to the deceased and that because 
of this Akbar forced the others to join him 
in this crime. 

It appears to me from the foregoing dis- 
cussion that if the story as put forward 
now be correct, then enquiries should have 
been made from Akbar and others much 
earlier, that if in fact no clue was known, 
Hukam Din was not a likely person to 
whom Ilam Din and his brother would 
confess immediately on being questioned, 
and that, if they did, one would expect 
Hukam Din to take both of them with him 
straight to the Sub-Inspector who was 
then at a distance of 3 miles only, and if 
necessary, Dullah and Hukam Din would 
have taken the confessing accused by force 
after getting from them the whereabouts 
of the corpse. Turning now to the reactions 
of the Sub-Inspector. He is told for the 
first time in an important case that two 
acoused are confessing and mentioning the 
names of three others and also offering to 
show where the corpse had been buried. 

He arrests Ilam Din but does not arrest 
Mohd. Din who was produced before him 
with two others two days later. The impli- 
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cation is clear that either the statement of friends must have heard that Akbar had 


Hukam Din and Dullah is false that both 
accused were confessing, or the Sub-Inspec- 
tor sadly neglected his elementary duty 
to arrest and question Mohammad Din, 
accused. In the second place any Sub. Ins- 
pector of experience would have got the 
acoused to point out the corpse then and 
there in the presence of respectable persons, 
and would have made efforts to appre- 
hend the other persons named by Ham 
Din and at least to lock up their houses. 
Instead of this obvious course he goes to 
Kasur to get a Magistrate not according to 
his own statement to record a confession 
but to witness the accused discovering the 
dead body. He says : 

Ilam Din never stated before me that he wanted 
to make a statement of confession before a Magis- 
trate I never applied that the Magistrate 

should record the statement of accused Ilam Din. 
I did not know as to whether the accused wanted 
to or was prepared to make a statement of confes- 
sion before a Magistrate. 

The reason why the Sub-Inspector is 
making this statement appears to me to be 
obvious. If the accused was willing to make 
a statement to a Magistrate, he should 
straightway have taken him to a Magis- 
trate but he did not do so. The conduct of 
the Sub. Inspector in this respect lends 
colour to the contention of learned counsel 
for the defence that the whereabouts of 
the body were already known and that is 
why the Sub-Inspector waited to get a 
Magistrate to witness the formal discovery 
rather than do this part of the investiga- 
tion himself, and further that the accused 
was not in fact willing to confess and that 
this is the reason why he was not taken to 
record his confession, or Mohammad Din 
arrested and his confession recorded, or an 
attempt made to lock up the houses of the 
other suspects. If the story for the prose- 
cution be true, the conduct of the Sub- 
Inspector appears to me to be highly 
incompetent and suspicious. 

Before considering what further action 
was taken by the police and the Magis- 
trate who was brought to the spot at 
4 P.. m. on the 20th, I think it will be con- 
venient to examine the broad features of 
the confession as given in Ex.P. J. and in 
the statements of Hukam Din and Dulla, 
witnesses. The first feature is the motive. 
The point of note in this connexion is that 
all facts constituting the motive were 
already within the knowledge of the rela- 
tives of the deceased. With the knowledge 
that some at least of these relatives and 


met the deceased on the 10th and had asked 
him to meet him again the next morning 
on his way home, no enquiry was mado 
from Akbar. This shows that the motive 
was not strong enough to excite suspicion 
in the mind of the family of the deceased. 
The motive has a basis in an engagement 
that according to Mohammad Din, P. W., 
the father of the deceased, took place at 
least five years previous to the occurrence, 
but since then Akbar had married and had 
got a son : vide the statement of Karam 
Din, P. W. 8. In the circumstances it 
appears to me that any annoyance that 
Akbar might have felt at the betrothal of 
Mohammad Said must have worn off, and 
certainly would not be such as to impel 
him to murder an innocent boy. If the 
motive is weak qua Akbar, it hardly affects 
his young brother and the sons of his 
fathers tenant or their servant. To my 
mind it is unthinkable that because of such 
a motive Akbar, who was apparently main- 
taining friendly relations with the deceased 
and whose father Badr-ud-Din according 
to the statement of the deceased’s father 
actually visited him at Okara on the 18th 
should have compelled his young brother of 
17 and the sons of his father’s tenants to 
commit an offence of this character. Motive 
after all is a matter of guess work on the 
part of those who did not take part in the 
offence and what may appear insufficient to 
me, may be a compelling spring of action for 
another but it has to be judged by reason- 
able standards. Neither Akbar, judged by 
any such reasonable standard, would force 
the other four to join him, nor would the 
other four yield to this pressure. Not only 
does the motive appear to me to be wholly 
inadequate but in so far as it is put forward 
in the confessions as the only motive dis- 
closed by Akbar the confessions appear to 
me on this point to be false. 

The next main feature of these alleged 
confessions is the manner of executing the 
murder. As I have shown before accord- 
ing to the statement of Inayat, P. W. 16, 
Akbar, Ilam Din and Roshan knew that the 
deceased would be returning presumably 
alone on 11th August along the Ram Tha- 
man minor and would pass near the fields 
of some of the accused. It seems to me to 
be unlikely in the highest degree that in 
order to murder a boy of 15 who was 
unsuspecting and unarmed and who was 
expected to be alone, Akbar should collect 
a band of five persons and by threats or 
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otherwise coerce these four, includiDg two 
lads of 16 or 17 to join him in this enter- 
prise. It would be more natural for him to 
have carried out this job alone and there is 
very little doubt that no more than one 
man was required either to murder or to 
dispose of the body. The more the people 
who are taken into confidence, particularly 
when they are unwilling and without a 
personal interest in the motive, the more 
dangerous does the plan become. This un- 
natural mode of executing a simple plan 
appears to me to cast considerable doubt on 
the whole story. 

It has been seen that the Sub-Inspector 
in charge of the investigation went to fetch 
a Magistrate after leaving Ilam Din on the 
Ham Thaman minor near the field where 
the body was buried, without arresting 
Mohammad Din or attempting to arrest 
the others or lock up their houses. Mr. 
Pran Nath Bhalla, Magistrate, First Class, 
P. W. 13, accompanied the Sub-Inspector 
who also took the precaution of carrying 
back with him Dr. Mohammad Afiat Khan, 
P* W. 1, the Assistant Surgeon of Kasur. 
The party reached the Ram Thaman minor 
at 4 P. M. and met Ilam Din, accused, who 
was detained there. The Magistrate instead 
of doing what he had been brought to do, 
viz. to witness the accused discover the 
dead body, apparently takes charge of the 
investigation and takes Ilam Din with him 
in a lorry to a rest ho'use about half a mile 
away and there proceeds to record his 
statement under S. 164, Criminal P. C. 
The procedure of the Magistrate appears to 
me to be most extraordinary. At Kasur no 
request was made to him to record a con- 
fession. The Sub-Inspector according to his 
own statement did not know, nor had even 
enquired from Ilam Din whether he would 
be prepared to make a confession and there- 
fore the idea of recording a confession must 
have originated with the Magistrate him- 
self. When the Magistrate first came into 
contact with Ilam Din, accused, he put no 
question to him from which it could appear 
to anyone that he wanted to record a con- 
fession. On this point the Sub-Inspector 
makes the following statement : 

The Magistrate did not make any enquiries from 
the acoused in my presence. So I cannot tell why 
he took him to the rest house. I did not request 
the Magistrate to take the aocused to the rest 
house. I did not try to find out why the Magis- 
trate was taking the accused away. My idea at 
the time was that the Magistrate was taking him 
away in order to inquire from him about the 
place which he wanted to indicate. 


A. I, R. 

This last idea must clearly be wrong 
because in Ex. P/B itself, in which the 
Sub.Inspector asked for the services of a 
Magistrate, he himself stated that the 
corpse was buried in an adjoining sugar- 
cane field of Akbar, son of Badr Din.” The 
Magistrate himself does not specifically say 
how the idea of recording a confession 
under S. 164 presented itself to him. He 
merely states that he met the accused 
almost opposite the place where the body 
was eventually found and took him to the 
rest house, where he got his handcuffs 
removed and, as the accused was prepared 
to make a statement, he gave him half an 
hour to decide whether or not he would 
confess. He goes on to say that after the 
statement had been recorded, he dictated 
to the Sub-Inspector the substance of the 
statement made to him by the accused as 
the Sub-Inspector 'wanted to know orally 
what the accused had said.” The first re- 
markable thing that strikes me in this 
connexion therefore is that the Magistrate 
should have undertaken the burden of the 
investigation without even a request from 
the Sub-Inspector. The second equally re- 
markable thing that appears on the evi- 
dence is that the Sub.Inspector allowed 
himself to disappear in the background till 
the confession had been recorded, the body 
recovered, and he then tried to find out 
what the accused had said. The third and 
still more remarkable circumstance is the 
method of recording the confession. This 
was as follows : The Magistrate who says 
he knew no fact of this case when he 
recorded the confessional statement of Ilam 
Din accused” meets him near the place 
where the body is buried and without 
attempting to get the accused to discover 
the corpse, separates him from the Sub- 
Inspector and takes him to the rest house 
in a motor lorry. At the rest house he gets 
his handcuffs removed and has a talk with 
him alone in a room and when he is satis- 
fied at 4-15 P. M. that the accused is pre- 
pared to make a statement after the usual 
warning prescribed by law, he leaves him 
to ponder over the matter for half an hour 
and resumes his examination of the accused 
at 4-45 P. M. and subjects him to a number 
of questions again which he incorporates in 
his memorandum, Ex. P-C/l and proceeds 
to record his statement at the rest house. 
This statement is Ex. P-C/2. Thereafter 
the acoused is alleged to have said “accom- 
pany me and I will show you the place 
where we all buried the corpse of the 
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•deceased.” He then puts the accused with and came to know that the boy would be 


him in a lorry and goes with the Assist- 
ant. Surgeon, Maula Bakhsh lambardar of 
Okara and dispenser of the Kasur Dispen- 
sary to the place where the accused point- 
ed out the place where some clothes of 
the deceased were burnt and the body 
buried. This information is incorporated in 
a memorandum which is Ex. P.0/3. At the 
end of all this is appended the usual certi- 
ficate that the confession is a true record 
of what was stated and that it was made 
voluntarily. This certificate is Ex. P-C/4 
and this is then followed by Ex. P-C/5 
which is a memorandum recording the dis- 
coveries of the corpse, ashes and a broken 
bicycle. At the end of this memorandum 
there is a note that the accused was order- 
ed to be sent to the judicial lock. up and 
the confession sent to the Ilaqa Magistrate. 
Apparently the Magistrate recorded this 
confession at different places and at differ- 
ent times and the record thereof is one 
■document which comprises Ex. P-C to 
Ex. P-C/5, which last was written during 
the post mortem examination. Having done 
all this a recovery fard, Ex. P/D, is prepar- 
ed and signed by the Magistrate himself. 

It is noteworthy that the Sub-Inspector 
is absent throughout all these proceedings, 
and apparently arrived only during the 
post mortem examination to enquire and 
take a note of what the accused had stated 
to the Magistrate. It appears that the 
investigation had been conducted by the 
Magistrate from 4 P. M. onwards and the 
Sub-Inspector merely looked on. Whatever 
be the explanation, it shows to my mind 
•that both the Sub-Inspector and the Magis. 
trate had mistaken their true and appro- 
priate functions. I am unable to believe 
the Sub-Inspector when he says that he 
•did not know that the accused was pre- 
pared to confess to the Magistrate, nor can 
I bring myself to believe that the Magis- 
trate without any suggestion from any per- 
son took the accused to a canal bungalow 
and recorded his confession in the manner 
in which he says he recorded it. It seems 
to me that both these officials are deliber- 
ately suppressing a good deal of informa- 
tion as to what they did that afternoon 
and why they did it. The behaviour of 
both has been so abnormal that it casts 
a good deal of doubt on the genuineness of 
such a confession recorded in instalments. 

This confession, Ex. P-0/2, recites that 
one Fattu met the deceased on the 10th 


returning the next morning along the canal 
bank, and then a plan to murder was 
made. To carry out this plan five persons 
assembled together and killed the boy with 
a spear and a kandhali blow, buried his 
dead body and his bicycle in the sugarcane 
field of Badr Din. The most remarkable 
feature of this confession is that the accus- 
ed implicates five persons as the murder- 
ers, viz. Umar Din, Roshan, Fattu, Akbar 
and (himself) Ilam Din. The first three of 
these were not implicated in the confes- 
sion which Ilam Din is alleged to have 
made that very morning to Hukam Din 
and which is incorporated in Ex. P/J, 
nor were the first three challaned by the 
police. It is obvious from this that either 
this confession, or the earlier confession, 
if not both, are false, and in the circum- 
stances neither can be acted upon with 
any degree of safety. That these confes- 
sions are worthless is shown by another 
circumstance. The first confession of Ilam 
Din to Hukam Din and Dulla is, in my 
opinion, not admissible in evidence as being 
induced by the promise of a temporal 
advantage, for Dulla stated to the commit- 
ting Magistrate that he and Hukam Din 
asked Ilam Din to disclose the true facts 
and we would do nothing against them.” 
This confession is not relied upon by the 
prosecution itself because no action was 
taken against Umar Din, Fattu and Roshan. 
Both these confessions therefore should be 
eliminated from consideration. 

But two important matters in connexion 
with these confessions cannot be left with- 
out further comment. After the confession 
had been recorded, the Magistrate ordered 
that the accused should be sent to the 
judicial lock-up but this order was nob 
complied with. Lala Pran Nath Magis- 
trate’s evidence makes it clear that a note 
to this effect was recorded (vide Ex. P-C/5) 
during the post mortem examination ; afc 
this time the Sub-Inspector Radhka Narain 
was present as he took down in his own 
hand the substance of the confession. The 
Magistrate says that the accused was left 
at the spot in the custody of the police 
with a written direction that he should be 
taken to the judicial lock-up at Kasur. It 
follows from this that the Sub-Inspector 
must have been given this direction. The 
Sub- Inspector on the other hand says that 

the Magistrate did not give me any written order 
that the accused Ilam Din was to be sent to the 
judicial lock-up nor do I remember that he had 
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given any oral order. The accused Ham Din was 
not kept in a judicial lock-up. 

This Sub-Inspector relinquished charge 
of the thana on 26th August 1937 and 
was succeeded by Mumtaz Ahmad Khan, 
D. W. I. On 2nd September 1937 an appli- 
cation, Ex. D/G, was made to a Magistrate 
at Kasur complaining that the accused 
were all being kept in police custody and 
it was prayed that the police should be 
ordered to put the challan in Court. It is 
strange that the Sub-Inspector Radhka 
Narain should be ignorant of the order of 
the Magistrate ordering Ilam Din to be 
taken to the judicial lock-up. It is obvious 
that either the Sub-Inspector defied the 
order and is now telling a lie, or that he 
did not care to acquaint himself with an 
order which should necessarily have been 
made after a confession had been recorded. 
Again in this instance the Sub-Inspector 
appears to have acted either dishonestly or 
with gross negligence. 

The suggestion of the defence is that the 
accused were all kept in the custody of the 
police in order to induce one or other of 
them to accept the King’s pardon. There 
is good evidence on the record to show 
that attempts in this direction were being 
made. In the first place Sub-Inspector 
Mumtaz Ahmad who assumed charge of 
the investigation says as D. W. 1 that Ilam 
Din was taken to Lahore with the object 
of tendering a pardon to him but he ex- 
pressed his unwillingness to obtain such a 
pardon. This happened on 4th September, 
two days after the application, Ex. D/G 
referred to above, and while Ilam Din, 
accused, was admittedly in police custody. 
Again Mr. Pran Nath Bhalla, P. W. 13, 
says that an accused other than Ilam Din 
was produced before him some days after 
he had recorded Ilam Din’s confession, but 
that other accused refused to make a state- 
ment and apparently no record of the 
proceedings was prepared. This is a forci- 
ble indication to my mind, that a good 
deal of what was happening in the course 
of the investigation has been concealed 
from the Court, and it is impossible to 
regard this investigation therefore with 
confidence. Nothing material seems to have 
been done on 21st August, but on the 22nd 
Akbar, Mohammad Din, Mahbub and Ilam 
Din are stated to have made oral confes- 
sions to one Sardar Bahai Singh, a Zaildar 
and Honorary Magistrate, Second Class, of 
Kasur, who had joined the investigation 
and was in fact an attesting witness to 


some of the recoveries alleged to have been 
made that day. Qidayat, accused, was still* 
absconding. The statement of Sardar Sahib> 
Bahai Singh deserves close examination 
because it appears to me to throw consider- 
able light on the manner in which this 
investigation was conducted. This witness- 
says that the Sub-Inspector had asked him 
to talk to the three accused Akbar, Moham- 
mad Din and Mahbub, and he talked to- 
each of them separately. First Akbar con- 
fessed to having given the spear blow, 
then Mahbub stated to him that he had/ 
dismantled the bicycle of the deceased and 
then Mohammad Din confessed to having- 
helped in burying the body. Thereafter 
Akbar took a party to his village and pro- 
duced a blood-stained spearhead in a leather 
scabbard from his father’s haveli and two- 
dangs from a manure-heap in the court- 
yard of the adjoining haveli. One of these 
dangs was a “kandhali” which was stained 
with blood and into the other the spear- 
head mentioned above could be screwed. 
This gentleman’s statement to the police 
on 22nd August 1937 has been proved and; 
exhibited as Ex. D/C. This is a short state- 
ment and is in the following words : 

I have made enquiries from Akbar, Mohammad 
Din, Ilam Din and Mahbub, one by one. They 
have confessed their guilt before me. Akbar 
accused is prepared to give the lethal weapons and- 
the iron kassis. I have satisfied myself in this 
behalf. 

This witness was examined in the Court 
of the committing Magistrate but tho 
record of the committing Magistrate shows- 
that there is no mention in his statement 
of these confessions. I am not prepared to- 
believe the explanation of the witness that 
the committing Magistrate did not record 
this portion of his statement as he probably 
considered that it was inadmissible and' 
that is the reason why the witness himself 
did not object when the statement was 
read out to him. In the second place when 
it was pointed out to the witness in cross- 
examination that in his statement to the 
police he did not give the details of what 
the accused were alleged to have stated to 
him, and which he deposed to in Court, he 
said that the Sub. Inspector had omitted to 
record these details. The witness made no. 
memorandum of what the accused told him 
and it is difficult to believe that the Sub- 
Inspector omitted to record the details if 
they were given to him. Not content with 
charging the Sub-Inspector with having 
omitted to write down his statement fully, 
he goes on to say that the Sub.Inspector 


1988 


Akbar Badr Din v. Emperor (Ram hall J.) Lahore 601 


had wrongly recorded in Ex. D/C that 
Ilam Din also had confessed to him. The 
Privy Council has held in the recent case 
in 17 Lah 629 1 that oral proof by a Magis- 
trate of a confession which he could have 
recorded is inadmissible, for, when the 
Legislature has prescribed a particular 
mode of proof, no other method \vill suffice. 
Apparently Sardar Sahib Bahai Singh is 
not authorized to record statements under 
S. 164, Criminal P. C., and therefore it 
could be urged that an oral confession to 
him could be deposed to. Whether this is 
sufficient to distinguish the Privy Council 
decision or not, it is not without suspicion 
that such a Magistrate was introduced into 
the case to get round the effect of this 
decision. On the merits of the statement 
itself, I am not prepared to believe Sardar 
Sahib Bahai Singh when he says that the 
Sub-Inspector added to or subtracted from 
his statement and three of the assessors 
found that Sardar Sahib Bahai Singh’s 
evidence was false. I am myself inclined to 
agree with this opinion, and the Additional 
Sessions Judge disregarded the evidence of 
the witness on the point, as I shall do. 

The next step in the investigation was 
the recoveries alleged to have been made by 
Akbar on the 22nd from his father’s haveli. 
The evidence of the Sub-Inspector is that 
as soon as Akbar was produced before 
him on the 22nd he undertook to produce 
the weapons of assault. I have already com- 
mented at length on the failure of the 
Sub-Inspector to get hold of this accused 
among others for three days, and one is not 
left without a suspicion in these circum- 
stances that the accused was not "produced 
before the Sub-Inspector till he was ready 
to discover articles. The Sub-Inspector says 
the accused produced a spear-head, a gan- 
dali and a dang into which the spear-head 
could be screwed from the haveli of his 
father, from a straw heap and a manure 
heap respectively. The haveli is a cattle 
shed and the places of concealment would 
ordinarily be easily accessible to anyone. 
The explanation of the accused himself is 
that the weapons were really discovered by 
the Sub-Inspector in his presence and the 
recovery falsely charged to him. Whether 

,, 1£ ! it- 80 ° r nofe ’ a PP 0ar s to me strange 
that this accused person should have pre- 
served these ordinary articles in a blood 
stained condition for 11 or 12 days. The 

2 * V n 5“®**°** (1936) 23 A I R P C 
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most curious part of the affair is that 
Hakam Din, P. W. 21, says that he was 
told by Khan Bahadur (who himself has 
not appeared as a witness) that he heard 
the accused deliberating together with the 
purpose of removing the dead body because- 
the police were on the spot.” If the accused 
were anxious to remove the dead body, they 
would have destroyed or at least washed 
the weapons of offence and not allowed 
them to stay in easily accessible places. In 
the circumstances I am not inclined to take 
the evidence of recoveries seriously against 
the appellants. 

The evidence for the prosecution can be 
conveniently classed under six separate 
heads: (a) the motive; (b) the oral confes- 
sions of Ilam Din and Mohammad Din to 
Dulla and Hakam Din, P. Ws. 20 and 21 ; 
(c) the confession Exhibit P. C. of Ilam Din 
to Lala Pran Nath, Magistrate, recorded 
under S. 164, Criminal P. C. ; (d) the 
recovery of the dead body at the instance 
of Ilam Din, which has been regarded by 
the Magistrate as an integral part of his 
recorded confession ; (e) the oral confession 
of four accused persons to Sardar Sahib 
Bahai Singh on 22nd August ; and (f) the 
recoveries of the weapons of offence at the 
instance of Akbar, appellant. I have already 
shown that the motive suggested could nob 
possibly be regarded as adequate and inas- 
much as it is put forward in the confes- 
sions, it must be untrue. This item of proof 
should therefore be disregarded altogether. 

I have also shown that neither the oral 
nor the recorded confessions can be acted 
upon with any degree of safety and both 
must be ignored. The oral confession is 
inadmissible as having been induced by the 
persons to whom it is alleged to have been 
made, if it was made at all. The proof of 
the confession rests on the statements of 
Dulla and Hakam Din. Dulla could give 
no sensible explanation of his presence at 
the spot where the confession was made. 
He says that he was on his way to a rail- 
way station to catch a train for Lahore 
where he had a debt to collect. It is not 
clear why he should have left for the 
station so early. Dulla was not examined 
by the police for several days and his ex- 
planation is that he was not in his village. 

To the committing Magistrate he said that 
he returned to Kasur (from Lahore) the 
following day. He had also stated there 
that the purpose of his visit to Lahore was 
to obtain some certified copies and made 
an application for these after taking with 
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him the agent of a Kasur lawyer. At the 
trial he admitted that he had no case in 
which he required copies, though to the 
police he had stated that he had to attend 
at Lahore on a particular date in connex- 
ion with a case. It is obvious that when 
the witness could not substantiate the ori- 
ginal story of having to go to Lahore for a 
case, he has now invented a new story. If 
tbe story be incorrect, his failure to appear 
before the police for several days becomes 
very damaging to his statement. I have 
already shown that the omission by the 
relations of the deceased and by the police 
to make enquiries from the accused per- 
sons, who must have been the objects of 
suspicion if the prosecution evidence is true 
is extremely suspicious. P. W. 19 Nur 
Mohammad makes this suspicion all the 
stronger when he says that his own suspi- 
cions were excited when he in company 
with Chiragh Din, P. W. 18, saw the accus- 
ed sitting together on the minor and when 
the disappearance of the boy was known 
he went to village Sattoke and actually 
made the suggestion that inquiries should 
be made from the accused persons. If this 
statement of the witness be true, it is not 
intelligible why the statements of this wit- 
ness and his companion were not recorded 
by the police till 21st August. 

The oral confessions, I have already 
shown, are not believable for the reason 
that the story told therein is unnatural, 
both in its conception, its execution and 
still more in the time and manner in which 
the confessions were made, as also because 
of the person to whom they were made. 
The confessions are not believable for the 
further reason that neither the lambardar 
nor the Sub-Inspector acted in the manner 
in which a normal person would be expect- 
ed to act in the circumstances. I am 
clearly of the opinion therefore that apart 
from the question of admissibility, the oral 
confessions cannot be relied upon and 
should therefore be ignored. Item 3 of 
proof is still less convincing from the point 
of view of the prosecution. The Magisterial 
confession is a strange document in itself, 
having been recorded in instalments at 
different places. It gives the names of a set 
of murderers three of whom are considered 
innocent by the prosecution and this fact 
alone condemns this document. I have 
shown that this document was recorded in 
circumstances which are clouded with sus- 
picion and by a Magistrate in whose favour 
4he Sub-Inspector had abdicated his func- 


tions. I consider that the prosecution can- 
not derive any benefit from this item of 
proof which too should be discarded. With 
this also goes item 4, viz. the discovery of 
the body by Ham Din. If the confession 
as a whole is unreliable, the discovery 
which is but a part of that confession 
should also be held to be unreliable. It 
may well be that the place where the body 
was found was already known and the 
recovery was fastened on to a person who 
was under suspicion, or it may be that the 
place of concealment was known to Ilam 
Din but, in the circumstances, this fact, 
even if established, is not enough to bring 
home a charge under S. 302 or S. 201, 

I. P. C. Item 5 of proof, viz. the alleged 
confessions to Sardar Sahib Bahai Singh, is 
in my view, perhaps the most unsatisfac- 
tory feature of this investigation. I have 
shown already that the statement of Sar- 
dar Sahib Bahai Singh cannot be believed 
and the Additional Sessions Judge has not 
relied upon it. The last item is the recovery 
of weapons and this too appears to me not 
to be above suspicion as shown before. 

The net result is that there is not a t 
single item of proof which is not tainted 
with suspicion. I am of the opinion that 
the conduct of those concerned with the 
investigation, particularly the two Magis- 
trates and the Sub-Inspector, has been such 
that it would not be fair either to the 
police force or to the Magistracy as a whole 
to allow matters to rest here. In the inter- 
est of these services it appears to me that 
the attention of the Punjab Government 
should be called to their conduct with a 
recommendation that a further enquiry 
with a view to taking departmental action 
is called for. For the reasons that I have 
detailed above I would accept the appeal 
and order the release of both appellants. 

Young C. J. — I concur and have nothing 
to add. 

v.B.B./r.k, Convictions set aside. 
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Abdul Rashid J. 

Daru Mal — Decree. holder — 

Appellant. 

v. 

Todar — Judgment -debtor — 

Respondent. 

Execution Second Appeal No. 1376 of 
1937, Decided on 24th January 1938, from 
order of District Judge, Karnal, D/. 14th 
July 1937. 
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(a) Punjab Relief of Indebtedness Act (7 of 
1934) t S. 36 — Limitation for having adjust* 
raent certified expiring before Act coming into 
force— Executing Court can still give effect to 
such adjustment. 

In the Punjab, sub-r. (3) of 0. 21, R. 2, Civil 
P. C., has been repealed by 8. 36, Punjab Roliof of 
Indebtedness Aofc, and the effect of this repeal is 
that where a judgment-debtor pleads in execution 
of the decree a payment or adjustment in whole or 
in part out of Court, the executing Court must go 
into the question although the judgment-debtor 
has not taken advantage of the permission given 
to him by 0. 21, R. 2 (2) to apply to the Court to 
issue a notice to the decree-holder for certification : 
AIR 1938 Lah 126, Rel. on ; A I R 1936 Lah 
842, held Overruled. [p G03 C 2] 

Hence, even if the limitation for having the 
adjustment certified had already expired before 
coming into force of Relief of Indebtedness Act the 
Court oan give effect to this adjustment. 

fP 003 C 1 2] 

(b) Civil P. C. (1908), O. 21, R. 2— Compro- 
mise making over certain decrees owned by 
judgment-debtor to decree* holder — Balance 
agreed to be paid by instalments — In default 
decree-holder to execute decree for each instal- 
ment as it fell due— Provision held did not 
amount to substitution of new decree for old 
one. 

A compromise stated that four decrees amount- 
ing to certain sum which were the property of the 
judgment-debtor, had been made over to the 
-decree-holder in partial adjustment of his claim. 
The balance was to be paid by means of three 
instalments and if the judgment-debtor failed to 
pay these instalments the decree-holder would be 
entitled to execute his decree for each instalment 
as it fell due : 

Held that so far as the provision regarding three 
Instalments was concerned it could not be said 
that it amounted to substitution of a new decree 
tor the old decree. The compromise was therefore 
adjustment. In any case, under Cl. (2) of O. 20 
R. 11, Civil P. 0., even after the passing of the 
decree the Court could fix instalments with the 
consent of the decree-holder : AIR 1931 Lali 
408 and AIR 1934 Lah 679, Dieting. 

[P 603 C 2; P 604 C 1] 

Qabul Chand Mittal — for Appellant. 

Faqir Chand Mittal for Respondent. 

Judgment. There are only two points 
involved in this appeal. Firstly, whether 
. 36, Punjab Relief of Indebtedness Act, 
is applicable to toe present execution pro- 
ceedings in view of the fact that the com- 
promise between the parties embodying an 
adjustment took place on 24th January 
1934, when the Punjab Relief of Indebted, 
ness Act had not come into force. Mr. Qabul 

(P r f fch . Q J^llant contended that as 
he Relief of Indebtedness Act came into 
orce on 19th April 1935, and as the limi. 
tation for having the adjustment certihed 
had already expired on 24th April 1934, 

adin5° U , “ 0fc give affe °t ‘° this 

djustment. This contention is unsustain- 
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able in view of a Division Bench ruling of 
this Court reported in 40 P L R 14. 1 It 
was held in that case that, in the Punjab, 
sub-r. (3) of O. 21, R. 2 has been repealed 
by S. 36, Punjab Relief of Indebtedness Act- 
and that the effect of this repeal is that 
where a judgment-debtor pleads in execuJ 
tion of the decree a payment or adjustment 
in whole or in part out of Court, the 
executing Court must go into the question 
although the judgment-debtor has not 
taken advantage of the permission given 
to him by O. 21, R. 2 (2) to apply to the 
Court to issue a notice to the decree-holder 
for certification. The learned District Judge 
relied on A I R 1936 Lah 842 2 which i 3 a 
Single Bench ruling of this Court. This 
Single Bench ruling has been definitely 
dissented from by the Division Bench rulJ 
ing referred to above. It was open to the 
judgment-debtor therefore to rely on the 
adjustment embodied in the compromise, 
dated 24th January 1934. The learned 
District Judge, after going into the evi- 
dence, has given a finding to the effect that 
the compromise as it stands was agreed to 
between the parties. This finding of fact 
cannot be interfered with in second appeal. 

The second point urged by the learned 
counsel for the appellant was that a com. 
promise can be held to be an adjustment 
only when all the terms thereof have been 
fulfilled by the judgment-debtor, and that 
a compromise which substitutes one decree 
for another, cannot be given effect to. 
Reference was made in this connexion to 
AIR 1931 Lah 608 3 and A I R 1934 Lah 
679. In my opinion the facts of the 
reported cases were very different from 
the facts of the present case. In the pre. 
sent case, the compromise stated that four 
decrees amounting to Rs. 1700, which 
were the property of the judgment-debtor, 
had been made over to the decree, holder 
in partial adjustment of his claim. The 
balance of Rs. 380 would be paid by means 
of three instalments and that if the judg- 
ment-debtor fails to pay these instalments 
the decree-holder would be entitled to exe- 
cute his decree for each instalment as it 
falls due. So far as the sum of Rs. 1700/ 
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is concerned, it mu9t be taken to have 
been paid to the decree-holder at the time 
of the compromise on 24th January 1934. 
So far as the provision regarding three 
instalments is concerned, it cannot be said 
that it amounts to substitution of a new 
decree for the old decree. In any case, 
under Cl. (2) of O. 20, R. 11 of the Civil 
Procedure Code even after the passing of 
( the decree the Court can fix instalments 
with the consent of the decree, holder. In 
the present case the compromise was signed 
|by the decree- holder. He therefore agreed 
(to the payment of Rs. 380 to him by means 
of three instalments. For the reasons given 
above, I am of the opinion that there is no 
force in either of the contentions raised 
by the learned counsel for the appellant. 
I therefore dismiss this appeal with costs. 

D.S./r.k. Appeal dismissed . 
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Addison and Din Mohammad JJ. 

Sardar Singh — Plaintiff — Appellant. 

v. 

Messrs. Nawal Kishore Kharaiti Lai of 
Gheera Kliana , Delhi and others 
Defendants — Respondents. 

Letters Patent Appeal No. 8 of 1938, 
Decided on 9th March J.93 8, from decree 
of Bhide J. in S. A. No. 644 of 1937, 
D /- 25th November 1937. 

Civil P C. (1908), Sch. 2, Para*. 20, 15 (c) 
— Grounds for invalidity in Para. 15 (c) do not 
cover matters of procedure and not raised 
before arbitrator — Application under Sch. 2, 
Para. 20 — Objection that applicant was part- 
ner of opposite party and so could not claim 
specific amount— Point decided against oppo- 
site party by trial Court but no decision of 
High Court obtained on that point — No such 
objection raised before arbitrator — Separate 
suit for dissolution of partnership against appli- 
cant by opposite party — Award held could not 
be challenged in suit — Decision on question 
whether parties were partners did not operate 
as res judicata. 

The grounds of invalidity of an award contem- 
plated in Para. 15 (c) refer to those matters which 
apparently go to the ro$t of the award and matters 
which merely pertain to procedure and have not 
been agitated before the arbitrator are not covered 
by it. [P 605 0 2] 

In proceedings on an application under Sch. 2, 
Para. 20 an objection was raised on the ground 
that the party applying was a partner of the oppo- 
site party and consequently could not make a 
demand for a specific sum of money. No such 
objection was raised before the arbitrator. The 
opposite party did not persist in obtaining a deci- 
sion on this point from the High Court, after it 


had been decided against him by the trial Court, 
The opposite party brought a separate suit for dis- 
solution of partnership and rendition of account* 
against the applicant. The defence was that the 
decision on the question whether the opposite 
party was a partner of the applicant operated as 
res judicata : 

Held that it was open to the opposite party to 
agree to the reference, although it was being 
sought by a partner, and to have the mutual 
adjustment of account made in a separate proceed- 
ing. Not having raised any objection before the 
arbitrator on the score of partnership to the claim 
put forward by the applicant, he could not after- 
wards challenge the award on the ground that it 
had been obtained by one partner against another 
for a specific sum. [P 606 C 2} 

Held also that the objection in Sch. 2, Para. 20, 
Civil P. C. proceeding was not covered by Sch. 2, 
Para. 15 (c) and so the mere faot that opposite 
party did not persist in its objection did not debar 
it from contesting the question in the suit for dis- 
solution of partnership. There the question was 
directly and substantially in issue and on it hinged 
the decision of the whole case. [P605 0 2; P606 0 11 

Mehr Chand Mahajan and Shamshair 
Bahadur — for Appellant. 

Bagwat Dayal and J. N. Aggarwal — 
for Respondents (Defendants 1 and 4* 
respectively). 

Din Mohammad J. — This Letters Patent 
Appeal has arisen in the following circum- 
stances : On 28th March 1933, the firm 
Nawal Kishore Kharaiti Lai through one 
Babu Mai on the one side and Sardar Singh 
and Mithu Mai, proprietors of the firm 
Mithu Mai Company on the other, made a 
reference to arbitration without the inter- 
vention of a Court on which an award was 
made by the sole arbitrator, Hazari Mai, 
on 4th April 1933. It may be remarked 
that Mithu Mai after whom the second 
firm is called is the same Mithu Mai who 
is a son of Kharaiti Lai. Later, an appli- 
cation was made under Para. 20, Sch. 2, 
Civil P. C., that the award be filed in 
Court. This application was resisted by 
Sardar Singh on various grounds. He con- 
tended inter alia that first Babu Mai, who 
had signed the reference # on behalf of the 
firm Nawal Kishore Kharaiti Lai, was nob 
a person authorized to make the reference 
and consequently the reference was illegal 
and secondly, that no specific sum could be 
claimed from him or the firm which he 
represented inasmuch as the firm Nawal 
Kishore Kharaiti Lai as such was a partner 
of the firm Mithu Mai Company and the 
sum demanded if recoverable at all could 
only be claimed in the partnership account. 
The trial Court, while holding that the 
partner of the firm Mithu Mai Company 
was Mithu Mai in his individual capacity 
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and not the firm Nawal Kishore Kharaiti 
Lai, dismissed the application on the 
ground that Babu Mai was not a person 
authorized to make the reference in ques- 
tion. From that order an appeal was pre- 
ferred to this Court which came on for 
hearing before Abdul Rashid J. He did not 
agree with the Court below on the point 
decided against the firm Nawal Kishore 
Kharaiti Lai and allowed the appeal. He 
however pronounced no decision on the 
other point referred to above as it was not 
agitated before him by the respondents’ 
counsel. Against his order a Letters Patent 
Appeal was presented but it was dismissed 
in limine. 


In the meantime, on 22nd May 1934, 
Sardar Singh had lodged a suit for the 
dissolution of partnership and rendition of 
accounts against the firm Nawal Kishore 
Kharaiti Lai along with Kharaiti Lai, 
Babu Mai and Mithu Mai in their own 
names. In that suit the defendants con- 
tended that the question whether the firm 
Nawal Kishore Kharaiti Lai was a partner 
of the firm Mithu Mai Company could not 
be tried inasmuch as it could have been 
raised before the arbitrator in the first 
instance and could also have been taken 
in objections when an application was made 
for filing the award. The Subordinate 
Judge, First Class, upheld the bar of res 
judicata on both the grounds stated above. 
On appeal the District Judge maintained 
the decision of the Court below solely on 
the ground that the question at issue had 
been raised in the course of objections to 
the award and decided against Sardar 
Singh. A further appeal was preferred to 
this Court against the order of the District 
Judge which was disposed of by Bhide J. 
He came to the conclusion that although 

^ did not apply in terms, 
the general principles of res judicata were 
applicable and that inasmuch as Sardar 
bmgh did not succeed in his plea to the 
same effect before the Court ordering the 
award to be filed, he could not be allowed 
to re-open the matter in the regular suit. 
Hence this Letters Patent Appeal. 


t vp°^ nsel f ° r the appellant has critieiz, 
the Judgment of Binds J. on three ground 

L 1 “*.“ e question whether the fir 

ofX fi ^u Kha , r . aiti Lal was a P a 'tn 
/T “ Ithu Company was n 
relevant to the arbitration proceedings , 

‘“8 Proceedings under Para. 20, Sch. 2; (: 

that both the parties to the reference ha- 


ing joined in making the reference the 
award made thereon could not be declared 
to be invalid even if the firm making the 
application was a partner of the opposite 
party and that consequently an objection 
on that score was not covered by Para. 
21 read with Para. 15 (c), Sch. 2, Civil 
P. C., and (3) that in any circumstances the 
Explanation to S. 11, Civil P. C., which 
was technical in its character could not be 
invoked in this case even if it were possi- 
ble to hold that the general principles of 
res judicata applied. The crucial point in 
this case is w’hether the words "otherwise 
invalid” as contained in Para. 15 (c) can be 
so interpreted as to include an objection 
raised on the ground that the party apply- 
ing under Para. 20 was a partner of the 
opposite party and consequently could not 
make a demand for a specific sum of money. 
If it is once found that the objection set 
forth above is not contemplated by Para. 
15 (c), the question of res judicata loses its 
importance. 

Could a decree obtained in a regular suit 
in similar circumstances be declared to be 
a nullity or avoided otherwise in appeal ? 
The answer is clearly in the negative. 
First, it is not all suits for specific sums of 
money between the partners that are barred: 
see Lindley on Partnership (Edn. 10), page 
652, and Singhal’s Law of Partnership in 
British India, page 363. Secondly, even if a 
suit for a specific sum of money by one part- 
ner against another is not competent, it is 
open to the partner who is being sued to 
waive this objection and to allow the decree 
to be passed. Once having done so, he 
cannot afterwards challenge the decree on 
the ground of the incompetency of the suit. 
Similarly, it was open to Sardar Singh to 
agree to the reference, although it was 
being sought by a partner, and to have the 
mutual adjustment of account made in a 
separate proceeding. Not having raised any 
objection before the arbitrator on the score 
of partnership to the claim put forward by 
the firm Nawal Kishore Kharaiti Lal, he 
could not- afterwards challenge the award 
on the ground that it had been obtained by 
one partner against another for a specific 
sum. The grounds of invalidity of an award 
contemplated in Para. 15 (c) in our view 
refer to those matters which apparently go 
to the root of the award and matters which 
merely pertain to procedure and have not 
been agitated before the arbitrator are not 
covered by it. If therefore Sardar Singh 
did not persist in obtaining a decision on 
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this point from this Court on appeal, even 
after it had once been decided against him 
by the trial Court, he is not debarred from 
contesting the matter in the present suit. 
Here the question is directly and substan- 
tially in issue and on it hinges the decision 
of the whole case. The decision on a 
matter which could not or should not have 
been raised before does not operate as res 
judicata in a subsequent suit. 

In face of this finding it is not necessary 
to decide whether the proceedings under 
Para. 20 could be called a ‘former suit’ 
within the meaning of Expln. 1 to S. 11, 
Civil P. C. Holding therefore that the 
question at issue can be raised in this suit 
we allow the appeal, set aside the judgment 
of the learned single Judge of this Court 
and remand the case to the trial Court for 
disposal in accordance with law. In the 
peculiar circumstances of the case there 
will be no order as to costs before us. 

v.b.B./r.k. Appeal allowed. 
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Addison and Din Mohammad JJ. 

Sardar Zorawar Singh and others — 

Plaintiffs — Appellants, 
v. 

J asbir Singh and others — Defendants 

— Respondents. 

First Appeal No. 256 of 1937, Decided 
on 28th April 1938, from decree of Sub- 
Judge, First Class, Rawalpindi, D /- 9th 
March 1937. 

(a) Punjab Pre-emption Act (1 of 1913), 
Sec. 22 (5) (b) — Time once fixed cannot be 
extended. 

The Legislature must be intended to mean what 
it has plainly expressed, and consequently there is 
no room for construction. It matters not in such 
a case what the consequences may be. Where, by 
the use of clear and unequivocal language capable 
of only one meaning, anything is enacted by the 
Legislature, it must be enforced, even though it be 
absurd or mischievous. The underlying principle 
is that the meaning and intention of a statute 
must be collected from the plain and unambiguous 
expression used therein rather than from any 
notions which may be entertained by the Court as 
to what is just or expedient. Had the Legislature 
intended to empower the Court to extend time 
under sub*s. (5) (b) it would have conferred this 
power in explioit terms. Hence the Court has no 
power to extend the time once fixed by it under 
sub-s. (&) (b) of S. 22 : (1909) 78 P R 1909 and 
18 I C 458 , Ref. [P 607 0 2] 

(b) Pre-emption— Equities are not involved — 
Subordinate Court exercising its powers in 
legitimate manner — Court of appeal would 
ordinarily not interfere. 


In a case of pre-emption, where artificial rights 
brought into existence by the Legislature are used 
to defeat the legal rights of persons dealing with 
property, no equities are involved and If a subordi. 
nate Court exercises its legitimate powers in legiti- 
mate manner, a Court of Appeal would be loath to 
interfere unless any strong or cogent reasons exist 
justifying interference. [P 608 C 1] 

Mehar Chand Mahajan and R. L. Chawla 
— for Appellants. 

Badri Das, Harnam Singh, Shamair 
Chand, Sain Das Bhagafc and Dev Raj 
Sawhney — for Respondents. 

Din Mohammad J. — The only question 
involved in this appeal is whether the 
order of the Court below dismissing the 
plaintiffs. appellants’ suit for pre-emption 
for non-compliance with an order made 
under S. 22 (5) (b) ig legally maintainable. 
The facts are these. Rai Bahadur Buta 
Singh died on 5th September 1920. He 
was succeeded by his four sons, Harnam 
Singh, Jaidev Singh, Atma Singh and 
Hardial SiDgh. Of these Harnam Singh 
died on 28th November 1923, leaving him 
surviving a son, Jasbir Singh. On 1st June 
1929, the property belonging to Jasbir 
Singh and his three uncles mentioned 
above was placed under the superinten- 
dence of the Court of Wards. The Court of 
Wards by three different transactions, one 
of which was completed on 18th Septem- 
ber 1933, and the other two on 18th May 
1934, transferred a considerable area of 
land to Sardarni Karam Devi, widow of 
Rai Bahadur Buta Singh, for Rs. 1,37,000 
in all. Thereupon the four sons of Jaidev 
Singh instituted a suit for pre-emption on 
the ground of relationship with the wards 
on whose behalf the Court of Wards had 
effected the transfers. Prior to the institu- 
tion of the suit the land in question 
appears to have been transferred to more 
than 200 persons, all of whom were im- 
pleaded as defendants in the case. 

Under Sec. 22 (l) the plaintiffs were 
required to give security for the payment 
of the entire sum stated above and they 
produced one Ram Chand Chadha as a 
surety on their behalf and his security 
bond was accepted by the Court. On 19th 
June 1936, Sardarni Karam Devi, who had 
been impleaded as a defendant in the case, 
made an application under S. 22 (5) (b) 
pointing out to the Court that the security 
furnished had become insufficient inasmuch 
as Ram Chand had gone on the verge of 
insolvency and praying that the plaintiffs 
should be called upon to furnish fresh secu- 
rity. It was further prayed that in view 
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of the circumstances of the case and the 

doubtful value” of the security bonds, an 
order should be made requiring the plain- 
tiffs to deposit in Court a sum equal to 
one- fifth of the value of the property in 
suit. The plaintiffs put in their reply on 
13th July traversing the allegations made 
by Sardarni Karam Devi. They however 
expressed their willingness to furnish fresh 
security if so required, at the same time 
resisting the prayer for cash deposit. The 
ca3e dragged on for some time and even- 
tually on 11th February 1937 the Court 
made an order that fresh security should 
be given on 18th February. On 14th Febru- 
ary the plaintifis made an application ask- 
ing the Court to extend the period for 
furnishing security. This application came 
for hearing on 18th February when it was 
resisted by Sardarni Karam Devi and Sar- 
darni Sant Kaur who was a rival pre- 
emptor. The Court after hearing arguments 
on the question refused to extend the time 
prayed for and dismissed the suit for non- 
compliance with its order under S. 22 (5) 
(bj. Hence this appeal by the plaintiffs. 

Counsel for the appellants has contended 
that the Court below was authorized in 
law to extend the time and that its deci- 
sion that it was not so authorized is con- 
trary toiaw. Hehasr 01 !^ in this connexion 
upon 78 P R 1909 1 and 75 P R 1913, 2 but 
in our view these judgments are of no use 
to him in this matter, inasmuch as what- 
ever the interpretation that could be put 

on the old provisions of law, here the ques. 
tion is how to interpret the amended law 
which came into existence in 1913, presum- 
ably on account of the two judgments 
refer led to above. It may be remarked that 
prior to the enactment of the Pre-emption 

2°of ^ hich is u now in force ’ Acfc 

A of 1905 laid down the law relating to 

ln the Pun i ab - Under S. 19 

tn th ? . Courfc was em Powered 

to require the plaintiff to furnish security 

timo make a cash deposit within such 
fchT fl n 8 f™ 8 dxed by ifc * Subsequent to 

arose r a Ct ^ 6nfc v,°!u that 8fcafcute ’ a Question 
arose as to whether the Court was em 

tChi 6 ^ & t Xt6nd fche time s <> fixed, if 

■- °|k •ssM ? L e s 


fixed time. In 78 P E 1909, 1 a Division 
Bench of the Punjab Chief Court composed 
of Johnstone and Battigan JJ. held that 
it could under certain circumstances. A 
similar rule was laid down in 75 P R 
1913 in a suit which had obviously been 
instituted prior to 1913. In 1913 the law 
as to the making of deposits and filing 
of securities was amended along with the 
general amendment of the statute and Sec. 
-u2, Pre-emption Act then replaced S. 19. 
In sub-s. (4) of S. 22, a clear authority 
was conferred upon the Court by the inser- 
tion of the words “or within such further 
time as the Court may allow.” In the course 
of that amendment, a fresh provision of law 
was added in the shape of sub-s. (5) (b) pro- 
viding for those cases where the security 
furnished had become void or insufficient. 
In that case the words used were “within 
a time to be fixed by the Court” and the 
other words referred to above, viz. “or with, 
m such further time as the Court may 
allow which had been deliberately insert, 
ed in sub-s. (4) on account of the two judg- 
ments referred to above, were not repeated. 
The conclusion is obvious that the inten- 
tion of the Legislature was not to confer 
the power of extending time in the latter 
case as it was in the former and that con- 
sequently no Court can arrogate to itself 
the power which does not vest in it by 
virtue of any clear provision of law It is 
a well recognized canon of interpretation 

that : 

ifc ^ ^ 8 ! Sl i atUre mUSt be inten <fed to mean what 
it has plainly expressed, and consequently there 

is no room for construction. It matters not in 

such a case what the consequences may be. Where 

rL S 8 'J Se , 0f Clear and equivocal language 

hv P °T “J 1 ? meanin 6’ anything is enacted I 
b 7 fcba Legislature, it must be enforced, even' 
though it be absurd or mischievous. The under- 
lying principle is that the meaning and intention 
of a statute must be collected from the plain and 
unambiguous expressions used therein rather than 
from any notions which may be entertained by the 

? B to 13 j“ 9fc or ex Pedlenfc. (Maxwell on 
the Interpretation of Statutes, pp. 3 and 4.) 

Had the Legislature intended to empower 
the Court to extend time under sub-s. (5) 

(bj it would have conferred this power in 
explicit terms as it had done in sub-s (4) 

The omission cannot be due to inadvertence! 
as the Legislature was alive to the impor- 
tance of the question. We have no hesita- 
tion m holding therefore that the Court 
below had no power to extend the time 
once fixed by it under sub-s. (5) (b) of S. 22. 

The only question that now falls for deter- 
mination is whether the time fixed by the- 
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Court for filing the security was so unrea- 
sonably inadequate as to justify our inter- 
ference on that ground. We have already 
stated above that the insufficiency of the 
security furnished by the plaintiffs was 
brought to their notice through Court as 
far back as June 1936 and although the 
plaintiffs repudiated the allegation of in- 
sufficiency made against Ram Chand, they 
knew, or with little diligence could have 
known, full well as to what his financial 
position was and they had at least eight 
months within which to prepare themselves 
for the contingency that was sure to arise. 
They cannot therefore complain that they 
were taken by surprise or that the Court 
was unduly harsh in allowing them only 
one week within which to furnish a fresh 
security. In a case of pre-emption, where 
artificial rights brought into existence by 
i the Legislature are used to defeat the legal 
rights of persons dealing with property, no 
equities are involved and if a Subordinate 
Court exercises its legitimate powers in a 
legitimate manner, a Court of Appeal would 
| be loath to interfere unless any strong or 
cogent reasons exist justifying interference 
and it is obvious that there are no such 
reasons in this case. We accordingly main- 
tain the order of the Court below and 
1 dismiss this appeal with costs. 

D.S./r.K. Appeal dismissed. 
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Addison and Din Mohammad JJ. 

Firm Gurpzrshad Dewat Ram — 

Decree. holder — Appellant, 
v. 

Kishen Chand and another — 

J udgment -debtors — Respondents. 

Exn. Second Appeal No. 25 of 1938, 
Decided on 2nd March 1938, from order 
of Senior Sub- Judge, Rohtak, D/- 2nd 
October 1937. 

Execution — Attachment— Exemption — Judg- 
ment-debtor agriculturist — Property exempted 
coming to legal representatives of judgment- 
debtor after his death — Property retains its 
immunity from attachment. 

Property which is exempted from attachment 
because the judgment-debtor is an agriculturist 
retains its immunity from attachment even after 
the death of judgment- debtor, even though the pro- 
perty goes into the hands of the legal represen- 
tatives who are not agriculturists. Exemption 
attaches to the property itself and not to the per- 
son holding it for the time being. And a finding 
that the property is exempt from attachment 
obtained in an execution against the judgment- 


debtor operates as res judicata in subsequent exe- 
cution against his legal representative ’.AIR 
1936 Lah 895 ; AIR 1924 P C 202 ; AIR 1929 
Lah 470 and AIR 1931 Lah 6, Rel. on. 

[P 609 0 1] 

Faqir Chand Mittal and Nand Lai 
Salooja — for Appellant. 

Qabul Chand Mittal — for Respondents. 

Din Mohammad J. — This appeal has 
arisen in the following circumstances : In 
1933 the firm Gurparshad Dewat Ram 
obtained a decree against one Dulle, a Jafc 
of Mahem, for payment of certain sum of 
money. On 27th April 1935 the firm 
started execution proceedings and got three 
houses belonging to Dulle attached. On 1st 
June 1935 Dulle claimed exemption on the 
grounds stated in cl. (c) of the proviso to 
sub-s. (l), S. 60, Civil P. C. On 30th August 
1935 the execution Court holding that 
Dulle was an agriculturist and that the 
houses were covered by cl. (c) of the pro- 
viso to sub-s. (l), S. 60, set aside the said 
attachment. Some time afterwards Dalle 
died and was succeeded by his son, Kishen 
Chand, and the widow of his predeceased 
son, Mt. Sahjo. The decree-holder firm 
again got the same houses attached and 
the legal representatives of the deceased 
judgment-debtor put in objections claiming 
exemption under S. 60, Civil P. C. The 
execution Court disallowed the objections 
on the ground that Kishen Chand was a 
Patwari at Ferozepore and was conse- 
quently not carrying on the profession of 
a cultivator and that Mt. Sahjo had lost 
all her right on account of remarriage to 
Kishen Chand. From this order an appeal 
was preferred to the Senior Subordinate 
Judge who allowed the appeal and set aside 
the order of the execution Court. The 
decree-holder ffiade a further appeal to this 
Court which has been placed before us for 
disposal. 

The questions that arise for decision in 
this case are : (l) Whether the decision of 
30th August 1935 operates as res judicata? 
(2) Whether it is necessary for the legal 
representatives of the judgment- debtor to 
establish that they in their own right are 
entitled to claim exemption under cl. (c) of 
the proviso to sub-s. (1), S. 60, or whether 
they can take advantage of the status held 
by the deceased judgment. debtor? and (3) 
whether the legal representatives can in 
their own right claim exemption under the 
said clause ? After hearing counsel pn both 
sides, we have come to the conclusion that 
the decision of all the three questions for- 
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mulated above should go in favour of the 
respondents. On the question of res judi- 
cata, counsel for the respondents has relied 
on A I R 1924 P C 202, 1 AIR 1929 Lah 
470" and AIR 1931 Lah 6, 3 and in our 
view, these judgments go a long way to 
support his contention. In A I R 1924 P C 
202, 1 in a case in which a decree, holder’s 
application for the discharge of a receiver 
of the judgment. debtor’s property had been 
dismissed and he had made a second appli- 
cation to the same effect, their Lordships 
of the Privy Council remarked that the 
previous decision operated as a bar to the 
trial of the second application and that the 
bar proceeded not upon Sec. 11 but upon 
general principles of law. In A I R 1929 
Lah 470, 2 Tek Chand J. remarked that 
the execution Court has no jurisdiction to 
entertain a second application of objection 
to the attachment and sale when one has 
failed. In A I R 1931 Lah 6, 3 Johnstone J. 
observed that the dismissal of a previous 
objection was a bar to a second objection and 
that the same principle applied to objec- 
tions preferred under S. 47, Civil P.C. 

Referring now to Cl. (c) of the Proviso to 
sub.s. (l) of S. 60, we find that all that is 
necessary to be established is that the 
houses for which exemption is claimed 
should belong to an agriculturist and are 
not let out on rent or lent to others or left 
|Vacant for a period of a year or more. As 
stated above, the decree was against Dulle 
and not against the legal representatives 
(and as such it is being executed against 
the property of the deceased judgment- 
debtor and not against the legal represen- 
tatives personally. Exemption attaches to 
the property itself and not to the person 
holding the property for the time being 
and consequently if the property happens 
to come within the meaning of Cl. (c) of 
(the Proviso, it is immune from attachment. 

It is admitted that in the hands of Dulle 
the property was exempt under the said 
clause and we do not consider that that 
exemption vanishes merely because Dulle 
dies and some other person steps into his 
shoes as his legal representative. Supposing 
ulie had not left him surviving any adult 
or able-bodied heir, who could carry on 
the pursuit of agriculture himself, the pro- 

1. Ka me shwar 8ingh v. Hitendra Singh, (1924) 

11 A I R P C 202=81 1 C 676 (P C). 

2 ' *(1929) 16 h rT d R D T aU iI a . fc ^ am V * Boofca 8iD 8 h - 
16 A I R Lah 470=117 I C 816. 

S - S 6i^l''b P 4 , 0 r 6 B = a 3 k 2 h8 p h ^^l 3 18 A 1 R 
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perty would still have been exempt even 
though the heir at the time when it was 
being attached, was not cultivating any 
land with his own hand and, in our view, 
it should make no difference if the legal 
representative of the deceased happens to 
be an adult but does not cultivate any land 
himself. In a converse case a similar view 
of the matter at issue was taken by a 
single Judge of this Court in A I R 1936 
Lah 89-3 and as at present advised we see 
no reason to differ from him. 

These questions however do not arise in 
this case as on the record it is clearly 
established that Kishan Chand is an agri- 
culturist in the real sense of the term 
There is abundant evidence on the record 
to support this conclusion and there is no 
reason to discredit that evidence in any 
manner. Reference may in this connexion 
be made to Ex. J D 2 as well as the state, 
ments of Ramji Lai, son of Tirkha, Ramji 
Lai, son of Bhonra, Gumani, Mt. Sahjo, 
Mt. Melo, wife of Kishen Chand, and Kishen 
Chand himself. From whatever point of 
view therefore the case is looked at, the 
conclusion is irresistible that these houses 
are exempt under Cl. (c) of the Proviso to 
sub.s. (1) of S. 60, Civil P. C. We accord- 
ingly affirm the order of the lower Appel- 
late Court and dismiss this appeal with 
costs. 

B.d./r.k. Appeal dismissed. 

4. Hirda Ram v. Mahomed Din, (1936) 23 A I R 

Lah 895=167 I C 457. 
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Addison and Abdul Rashid JJ. 

Milkhi Earn — Plaintiff — Appellant. 

v. 

Mt. Eajji and others — Defendants — 

Respondents. 

First Appeal No. 410 of 1936, Decided 
on 30th November 1937, from decree of 
oenior Sub- Judge, Ferozepore, D/. 4th May 
iydo. 

Cu.t°m (Punjab) - Nauhria Aggarwals of 
Unaram K.ot do not follow custom but Hindu 
law - Special custom that after death of hus- 
band leav.ng widow without sons and sons by 

of °hu* e h W JI ' W,d ° W 8CU life intere “ ^ half 
one1n^ n n«. PrOPerl5 ' C ‘ nn0t be «*»‘>luhed by 

Nauhria Aggarwals of Dharam Kofc are a trad- 
mg and money- iending class and are not agricultu- 

H 8 en S M T t h hfl hn°d n0t f f ° ll0W cusfcom but Hindu law. 

Pr ° Ve that th0 y are governed 

1 ° m ’ Damely fchafc after ^ death 
of a husband leaving a widow without sons and 
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sons by another wife, the widow gets a life interest 
in half of the property of her husband, is on the 
widow. Such special custom cannot be established 
by only one instance to that effect. [P 610 G 2] 

Mehr Chand Mahajan and Vishnu Datta 

— for Appellant . 

Achhru Ram and D. N. Aggarwal — 

for Bespondents. 

Addison J. — Milkhi Ram, plaintiff, 
obtained certain money decrees against 
the firm Phuman Mal-Raghunath Das, the 
proprietor of which is Raghunath Das. In 
execution of those decrees he attached cer- 
tain agricultural land. Mt. Rajji, a widow 
of his father Phuman Mai, who is the step- 
mother of Raghunath Das, put in an 
objection in the executing Court to the 
effect that she was entitled to a life inte- 
rest in a half share of the attached land as 
one of the heirs of her husband. Her 
objection was successful and the plaintiff 
has instituted this suit under O. 21, R. 63, 
Civil P. C for a declaration to the effect 
that the half share of *the land which was 
released by the executing Court from 
attachment belonged to Raghunath Das 
and was liable to attachment. In the 
meantime Raghunath Das has become 
insolvent and the Official Receiver has also 
been impleaded. The suit was contested 
only by Mt. Rajji who pleaded inter alia 
that she succeeded under a special custom 
to a half share of her husband’s property 
for her life. The trial Judge has accepted 
this contention and dismissed the suit. 
Milkhi Ram has appealed. Raghunath Das 
and his mother are Nauhria Aggarwals, a 
trading and money-lending class who are 
not agriculturists. It was not pleaded that 
they, were governed by the Customary law 
of the Ferozepore District and in fact as a 
witness Raghunath Das admitted that they 
followed Hindu law subject to a special 
custom that when a person dies, leaving a 
widow without sons and sods by another 
wife such widow was entitled to a life 
interest in half of her husband’s property 
for her life. 

It has been established that with respect 
to other properties left by Phuman Mai, 
Raghunath Das has been dealing with them 
as his own without any objection on the 
part of Mt. Rajji It has also been estab- 
lished that Mt. Rajji is living with Raghu- 
nath Das who looks after the entire land 
and lets it out to tenants. It is true how- 
ever that in 1921 as regards this agrioul. 
tural land a mutation was entered by the 
patwari to the effeot that the son and 


widow were entitled to succeed to the land 
in equal shares and this mutation was- 
sanctioned. It is impossible to say whether 
any real effect was ever given to this muta- 
tion as Mt. Rajji lives with Raghunath Das- 
wbo manages the entire land. This muta- 
tion is in dispute and cannot be taken as- 
an instance establishing the special cus- 
tom at variance with Hindu law set up in- 
this case. There is however an instance 
amongst these Nauhria Aggarwals of 
Dharam Kot where in 1917 Mt. Saddi, 
widow of Labhu Ram, a Nauhria Aggar- 
wal, got a share in the agricultural land 
equal to that of the sons of his second wife- 
This is the only piece of evidence on the 
record. The trial Judge has remarked that 
very few instances will prove such a custom 
as it is unreasonable to expect a large' 
number of instances where a special custom 
is set up in the case of a small group of 
families. There appear to be 32 families of 
these Aggarwals in Dharam Kot so that 
there are a fair number of them in the 
village. The initial burden of proof may 
have been on the plaintiff as the objection 
in the execution case was decided against- 
him but that onus immediately shifted 
when it was made clear that parties fol- ! 
lowed Hindu law. As they follow Hindu 
law it is for Mt. Rajji to establish a special 
custom at variance with Hindu law. In 
our judgment the one instance relied upon 
cannot be held to be sufficient to establish 
that custom in the circumstances already 
described. 

AmoDg persons who follow Customary 
law in the Ferozepore District, it is clear 
from the compilation of Customary law 
of that District, published in 1914, that 
according to question 35 there are a fevr 
sub. tribes of agricultural Jats and Khosas- 
who in the Fazilka Tahsil follow that 
particular custom but on the whole the> 
majority of the tribes do not follow this 
custom. It may be that in this particular 
village and its surroundings some agricul- 
tural tribes do follow this custom and that 
may explain why the mutation was entered. 

In any case as the Nauhria Aggarwals of 
Dharam Kot do not follow custom but 
Hindu law it was for Mt. Rajji to establish 
the special custom she relied on and this 
she has failed to do. We therefore accept 
the appeal and decree the plaintiff’s suit 
with costs of the trial Court to be paid by 
Mt. Rajji. Parties will bear their own costs 
here. It will however be the duty of the 
Insolvency Court to make any provision. 
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for the maintenance of Mt. Rajji to which 
she may be legally entitled. That question 
does not form the subject of the present 
suit. 

D.S./r.k. Appeal accepted. 

A. I. R. 1938 Lahore 611 

Abdul Rashid J. 

Mt. Indo and others — Defendants — 
Appellants. 

y. 

J agta and others , Plaintiffs and 
another , Defendant — Respondents. 
Second Appeal No. 647 of 1937, Decided 
on 19th November 1937, from decree of 

Addl. Dist. Judge, Amritsar, D/. 12th 
March 1937. 
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Punjab Tenancy Act (16 of 1887), S. 59- 
Occupancy right jointly acquired by .everal 
persons -Tenancy does not revert to landlord 
until extinction of all descendants. 

The provisions of 8. 69 are not exhaustive and 
if a tenancy has been jointly acquired, the heirs of 
an the joint tenants succeed by survivorship It 
is obvious that until all the descendants have 
become extinct, the tenancy does not revert to the 
landlords : A I It 1930 Lah 515, Bel. on. 

OL . [P 613 0 1] 

ohamair Chand and Parkash Cband — 

for Appellants. 

Bhagwan Dass and Madan Gopal — 

for Respondents (Plaintiffs). 

Judgment. The following pedigree- 
table will be helpful in understanding the 
facts of this case : 


LAKHA SINGH 


Jhanda Singh 


Ganda Singh 


Ohanda Singh 
d. s. p. 


Prem 8ingh 

1 


Jawahar Singh Hira Singh 


I 

Mahla Singh 


Suchet Singh 
d. s. p. 


t I 

Anup 8ingh, 
deft. 3 

Gulab Singh 


1 


Suba Singh, 
deft. 2 


Sundar Singh 
adoptee. 

(died January 1929) 


Phula Singh 
Suba Singh 

I 

Kartar Singh 
d. s. p. 


Punjab Singh 

„ I 

Hardit Singh 


Sardul^Singh 


Sohan 8ingh=Widow, 
d- s. p. Mt. Indo, 

deft. 1 


lh 

I 


J 7 8 la “? ‘ n m. ispute “eaaurea 89 kanals 
and 7 marlaa. The plaintiffs are the owners 
of this land. The defendants claim ocou. 

let Th«n 9 ”f- ff 6r . a 6 ' Pa °i ab Tenancy 
of whTnh £ lalntlffs “stitnted the suit, out 

‘u ^ r no ent appeal haa arisen, on 

23rd March 1935. for possession of the 


Daswandha Singh 

I 

Labh Singh, 

(his mother Mfc Saddi 
died on 16-12- 1926.) 


Bhup Singh, 


Buta Singh, 
d. s. p. 


l a °, d ’ , d ‘ sppt ® ° n tbe ground that Mt. 

and ’An feDd R ?t u St i ba Slngh ' daf ®odant 2, 

and Anup Singh, defendant 3 were no 

tenants in respect of this 
fl , g and fche plaintiffs were enti- 

linf 5 £**2? £ °? fche extinction of the 

line of Hardit Singh. The trial Court dis- 
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missed the plaintiffs’ suit on the ground 
that the tenancy was jointly acquired by 
Gulab Singh, and Punjab Singh, sons of 
Ganda Singh, and Chanda Singh, Jawahar 
Singh and Hira Singh, sons of Prem Singh; 
and that so long as the branch of any of 
these five persons had not become extinct, 
the landlords were not entitled to a decree. 
Dissatisfied with this decision the plaintiffs 
preferred an appeal in the Court of the 
learned Additional District Judge. The 
learned Judge came to the conclusion that 
Anup Singh and Suba Singh had no right 
in the land in dispute as the tenancy was 
acquired by Punjab Singh and Gulab Singh 
only, who associated with them their 
brothers Phula Singh and Sardul Singh. 
He held that as none of the descendants of 
Jhanda Singh had acquired occupancy 
rights in the land in dispute, the descen- 
dants of that branch were not entitled to 
resist the claim of the plaintiffs. On these 
findings the plaintiffs’ appeal was accepted 
and they were given a decree for possession 
of the land in suit with costs throughout. 
The contesting defendants, namely Mt. 
Indo, Anup Singh and Suba Singh, have 
preferred a second appeal to this Court. 

The history of the acquisition of the 
occupancy rights in the land in dispute has 
been given in great detail in the judgment 
of the trial Court. I have verified the facts 
mentioned in the trial Court’s judgment 
from the revenue records and find that 
the facts have been given accurately. The 
learned Additional District Judge has ob- 
served in his judgment that the occupancy 
rights in the land in dispute were acquired 
some time before 1865 by Punjab Singh 
and Gulab Singh who associated with them 
their brothers Phula Singh and Sardul 
Singh. This observation is the real basis of 
the judgment of the learned Additional 
District Judge. This observation however 
does not represent the facts correctly. In 
1865 the land in dispute was in possession 
of Gulab Singh and Punjab Singh, sons of 
Ganda Singh, and Chanda Singh, Jawahar 
SiDgh and Hira Singh, sons of Prem Singh, 
on a lease for a period of fifteen years. 
The occupancy rights were not acquired in 
1865. On 2nd July 1870 occupancy rights 
were acquired in this land not by Punjab 
Singh and Gulab Singh alone but by the 
five persons mentioned above who were in 
possession of the land in dispute as lessees. 
The revenue records of the year 1865, 
therefore make it perfectly clear that the 
occupancy rights were jointly acquired for 
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five persons, three of whom were the des. 
cendants of Jhanda Singh. This mistake 
has vitiated the entire judgment of the 
learned Additional District Judge. 

It was contended by the learned counsel 
for the respondents that in the revenue 
records of the years 1906-1907 and 1911- 
1912, we find that Gulab Singh and Punjab 
Singh had associated their brothers Phula 
Singh and Sardul Singh with themselves 
and that each one of these four persons 
was in possession of one-fourth of the land 
in dispute. It was urged that this fact 
showed that Chanda Singh, Jawahar Singh 
and Hira Singh had sold their occupancy 
rights in favour of Phula Singh and Sardul 
Singh. The inference drawn by the learned 
counsel from the absence of the names of 
Chanda Singh, Jawahar Singh and Hira 
Singh from the revenue records of 1911- 
1912 does not appear to me to be justified. 
If there were any sale by the descendants 
of Jhanda Singh in favour of Phula Singh 
and Sardul Singh after the year 1870, that 
would have undoubtedly found a place in 
the revenue records. Moreover, we find 
that in the revenue records of 1926-1927 
and 1930-1931, the names of the descen- 
dants of Jhanda Singh again appear as 
holding portions of the property in dispute. 
Further, I am not satisfied that the names 
of the descendants of Jhanda Singh had 
completely disappeared from the revenue 
records of 1906-1907 and 1911-1912. The 
name of Mahla Singh appears in the records 
of 1906-1907 as the holder of part of the 
land in dispute. 

The learned counsel for the respondents 
contended that as Sundar Singh had sold 
his holding to Hardit Singh, Anup Singh 
and Suba Singh, the appearance of the 
names of the descendants of Jhanda Singh 
in the revenue records of 1926-1927 was 
explainable as some of them were the ven- 
dees from Sundar Singh. It must however 
be remembered that Mahla Singh was not 
one of the vendees from Sundar Singh, nor 
were Mahla Singh's ancestors purchasers 
of the share of Sundar Singh. As I have held 
that the occupancy rights were acquired 
jointly by five persons, namely Punjab 
Singh, Gulab Singh, Hira Singh, Jawahar 
Singh and Chanda Singh in respect of the 
land in dispute on 2nd July 1870, the 
plaintiffs are not entitled to a decree until' 
the descendants of these persons have lost ■ 
the occupancy rights either by sale or any 
other reason. As mentioned above, the find- 
ing of fact given by the learned Additional 
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Disfcriot Judge has been completely vitiated 
by his misreading the revenue records of 
1865 and 1870. It has been held in a Full 
Bench ruling of this Court, reported in 11 
Lah 427, 1 that the provisions of S. 59, 
Punjab Tenancy Act, are not exhaustive 
and that if a tenancy has been jointly 
acquired, the heirs of all the joint tenants 
succeed by survivorship. It is obvious that 
until all the descendants have become 
extinct, the tenancy does not revert to the 
landlords. For the reasons given above, 
I accept this appeal, set aside the judgment 
and decree of the learned Additional Dis- 
trict Judge and restore that of the trial 
Court. Having regard to all the circum- 
stances of the case, I leave the parties to 
bear their own costs throughout. 

D.S./r.k. Appeal accepted. 

1. Sheo Nath v. Giani, (1930) 17 A I R Lah 515 
=127101=11 Lah 427=31 P L R 644 (FB). 
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Tek Chand J. 

Budh Ram — Plaintiff — Appellant. 

v. 


Municipal Committee , Delhi — 

Defendant — Respondent. 

Second Appeal No. 851 of 1937, Decided 
on 12th January 1938, from decree of Dist. 
Judge, Delhi, D /. 8th March 1937. 

Punjab Municipal Act (3 of 1911), S. 195 — 
There must be definite finding as to the date on 
which unauthorized structure had been com- 
pleted. 


Action under S. 195 can be taken only if notice 
is delivered within six months of the date of the 
completion of the unauthorized structure. Hence 
there mustibe a definite finding as to the date on 
which the construction of the unauthorized struC' 
ture had been ‘completed.’ Merely finding that the 
structure was ‘constructed’ in certain year is vague 
and indefinite. [P 613 0 2] 

Shamair Chand — for Appellant . 

Achhru Ram — for Respondent. 

Judgment. — On 2nd March 1934, the 
Municipal Committee, Delhi, issued a notice 
to the plaintiff Budh Ram under S. 195, 
Municipal Act, requiring him to demolish 
the roof of a room and a chhaja on the 
third storey of the house which it was 
stated, he had constructed without sanction. 
On receipt of this notice, the plaintiff insti. 
tuted a suit in the Court of the Subordi- 
nate Judge for issue of an injunction to the 
oommittee restraining it from interfering 
With the room and the chhaja. He con. 
tended that the structures in question had 


been completed more than six months 
before the delivery of the notice and there- 
fore the committee was not entitled to 
order their demolition under S. 195. The 
committee resisted the suit, urging that the 
structures had been built within six months 
of the notice. The trial Judge found that 
the roof and the chhaja in question had 
been constructed in 1931 and on this find- 
ing he decreed the suit. On appeal by the 
Municipal Committee, the learned District 
Judge has come to a contrary conclusion 
and holding that the roof and the chhaja 
“were constructed in the year 1933” he has 
dismissed the suit. 

This finding of the learned District Judge 
is vague and indefinite. Action under Sec. 
195 can be taken only if notice is delivered 
within six months of the date of comple- 
tion of the unauthorized structure. The 
notice in this case was issued on 2nd Maroh 
1934 and must have beeD delivered to the 
plaintiff a few days later. The learned Judge 
should therefore have definitely found that 
the construction of the roof and the chhaja 
in question had been completed later than 
4th or 5th September 1933. In the absence 
of a clear finding to this effect it has become 
necessary for me to consider the evidence 
bearing on the point. The learned District 
Judge has rightly accepted as true the evi- 
dence of the witnesses produced by the 
plaintiff whom he has described as "indepen- 
dent and respectable and having no interest 
in making false depositions in favour of the 
plaintiff.” On their testimony he has held 
that in 1931 the plaintiff had purchased 
building materials including girders, cement, 
lime, paints and varnishes. He has also 
considered as reliable the evidence of the 
masons produced by the plaintiff, but he 
has apparently misunderstood what these 
masons had said. From their evidence the 
learned Judge has concluded that in 1931 
they were employed in “building the walls 
of the room in question.” The masons how- 
ever have definitely deposed that the walls 
were old and were not built or raised by 
them in 1931. One of them further stated 
that in 1931 the old roof was changed and 
instead of wooden rafters, iron girders, 
which had then been newly purchased, 
were put up, and the chajja also was re- 
built. The other mason, P. W. 2, worked 
or a short time only and he states that in 
1931 the old rafters in the roof were 
exchanged into iron rails.” This evidence 
therefore does not warrant the conclusion 
that in 1931 the masons were employed in 
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' building the walla of the room with the 
materials purchased in that year.” This 
matter ia indeed put beyond doubt by the 
terms of Resolution (No. 12) passed by the 
Municipal Committee itself on 2nd March 
1934 when notice under S. 195 was ordered 
to issue to the plaintiff. In this Resolution 
it was stated distinctly that “all the walls 
of the room were old and that only the 
roof and the chhaja had been recently 
built.” It was therefore neither party’s 
case that the walls of this room were built 
in 1931. This finding of the learned Judge 
is clearly based on a misapprehension of 
the evidence. 

The learned Judge has further relied 
upon the evidence of D. Ws. 1, 2 and 3, 
who, he says, “are unanimous in stating that 
a new roof was being put to the room in 
September 1933” and has held that he 
regarded their statement as absolutely cor- 
rect. The most important of these wit- 
nesses is D. W. 3, Lala Sham Lai, Naib 
Tehsildar. Bub he by no means supports 
the evidence of the other two witnesses on 
this point. He visited the spot on one occa- 
sion only in November 1933 when he made 
a report. In this report he stated that the 
“roof had been built already.” He does nob 
say either in the report or in his deposi- 
tion in Court as to how long earlier the 
roof had been built — whether it was two 
months or two years or more. His evidence 
therefore is of no assistance in the matter. 
D. W. 1 is a Building Jamadar and D. W. 2 
a Building Inspector of the Municipal Com- 
mittee. They no doubt have stated that in 
the latter part of September 1933 the roof 
and the chhaja were under construction. I 
am however nob inclined to accept their 
evidence uncorroborated as it is by any 
other reliable evidence in preference to the 
plaintiffs’ evidence which the learned Dis- 
trict Judge himself has held to be reliable. 
It appears most unlikely that the building 
materials including girders, cement, lime 
and even paints and varnishes should have 
been purchased in 1931 but not used till 
1933 and during these years the room 
would have remained without a roof. 

I hold that the construction of the roof 
and the chhaja in question had been com- 
pleted more than six months before the 
issue of the notice and the committee could 
not require their demolition under S. 195, 
by a Resolution passed on 2nd March 1934. 
I accept the appeal, set aside the judgment 
and decree of the lower Appellate Court 
and restore that of the Court of first 


instance. Having regard to all the circum- 
stances I leave the parties to bear their 
own costs throughout. 

d.s./r.k. Appeal accepted. 
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Addison J. 

Bhag Singh and others — Accused 

Petitioners. 

v. 

Emperor. 

Criminal Revision No. 1710 of 1936, 
Decided on 19th February 1937, from order 
of Addl. Diet. Magistrate, Hissar, D/- 3rd 
November 1936. 

* Criminal P. C. (1898), S. 403, lllus. (e)— 
A acquitted by Second Class (Magistrate of 
charge under S. 323, Penal Code — A cannot 
subsequently be retried under S. 324, Penal 
Code. 

Where an accused is acquitted by a Second 
Glass Magistrate of an offence under 8 324, Penal 
Code, he cannot afterwards be re-tried on the same 
facts under 8. 324, Penal Code as that charge could 
have been framed by the Magistrate, Second Class. 

CP 614 C 2; P 615 C 1] 

Shamair Chand — for Petitioners. 

Jeremy for Government Advocate — 

for the Crown. 

Order. — Amin Lai lodged a complaint 
against Bhagu and four others under Sec- 
tions 325/147, Penal Code. This went for 
trial to a Magistrate, Second Class. He 
charged all five accused under Section 323, 
Penal Code, and then acquitted Bhagu, 
while he convicted the four others and 
sentenced them to fines. A revision petition 
was preferred to the Additional District 
Magistrate. He held that the proper 
charge against Bhagu would have been 
one under Section 324, Penal Code, and 
as he had not been charged under that 
section, he ordered that he should be 
tried under it. Against this order of the 
Additional District Magistrate, this revision 
petition has been preferred to this Court. 
It must be accepted. The case is fullyl 
covered by lllus. (e) to Sec. 403, Criminal! 
P. C., which is as follows : 

A is charged by a Magistrate of the first class 
with, and convicted by him of, voluntarily causing 
hurt to B. A may not afterwards be tried for 
voluntarily cau&ing grievous hurt to B on the same 
facts, unless the case oomes within Para. 3 of the 
section. 

The present case does not come within 
Para. 3 of the section. The only difference 
between this Illustration and the case 
before me is that the Magistrate who tried 
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this case was a Magistrate, Second Class, 
but a Magistrate, Second Class, has power 
to try an offence punishable under S. 324 or 
S. 325, Penal Code. The Additional District 
Magistrate therefore had no power to order 
that he should be re. tried under Sec. 324, 
Penal Code, as that charge could have been 
framed by the Magistrate, Second Class. 
For the reasons given, I accept this petition 
and set aside the order of the Additional 
District Magistrate, dated 3rd November 
1936, directing the trial of Bhagu alias 
Bhag Singh. 

d.s./r.k. Petition accepted. 
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Addison and Din Mohammad, JJ. 

Sewa and another — Plaintiffs — 

Appellants. 



Mohan Singh and others — Defendants — 

Respondents. 

First Appeal No. 364 of 1937, Decided 
on 1st April 1938, from decree of Senior 
Sub- Judge, Lyallpur, D/- 9th July 1937. 

Punjab Land Revenue Act (17 of 1887), 
m Mortgagee is not owner of land and 
.hence cannot claim partition. 


Section 111 confers the right of partition only 
on joint owners and joint tenants and unless a 
person falls under either of these categories, he 
cannot claim partition of agricultural land as of 
right. A mortgagee is not an owner of land, and 
hence he cannot enforce partition under S. Ill : 
82 P R 1898 ( FB) and AIR 1921 hah 83, Rel. 

R . 1885 and 4 p -R 1903, Ref. ; 9 P R 
1895, Ex-plained. [p 6ie C 1] 

Ram Lai Anand I — for Appellants. 


Achhru Ram, Qalandar Ali Khan and 
M. L. Chawla for Respondent 1. 

Din Mohammad J.— The facts of the 
case out of which this appeal has arisen 

may shortly be stated. One Sawan Singh 
mortgaged his land to three sets of persons 
in three different shares, and of these an 
o/l 5th share was mortgaged to Sewa and 
Kahan Singh. The mortgage relating to 
the remaining 7/15th share was redeemed 

12 ^ u V,- morfcgage * n hmmr of Sewa and 
Jlahan Singh continued. These two mort. 

gagees instituted a suit for possession of 

the whole land and on appeal to this Court 

S/i nlu t decr . ee for joint Possession of an 
o/15th share in the land in suit. This 

happened on 6th November 1935. Having 
obtained this decree they made an applica- 
tion to the Revenue Officer concerned for 
partition under the Land Revenue Act. 


The Settlement Officer who heard the 
petition dismissed it on the ground that 
the petition could not succeed so long as 
the petitioners did not obtain an order 
from the Civil Court. Thereupon Sewa 
and Ivahan Singh instituted the present 
suit praying for a declaration that they 
were entitled to have their own share 
separated off. This suit was resisted by 
the mortgagors and dismissed by the Senior 
Subordinate Judge mainly on the ground 
that a mortgagee was not an owner of land 
within the meaning of Sec. Ill, Punjab 
Land Revenue Act and could not there- 
fore claim partition. The plaintiffs have 
appealed. Counsel for the appellants has 
referred us to the definition of the term 
land-owner’ as contained in Clause (2) of 
S. 3, Land Revenue Act and argued that 
inasmuch as a mortgagee is covered by this 
definition, he is a person contemplated by 
S. Ill, Land Revenue Act, and the words 
owner of land” convey the same meaning 
as the term ' land-owner.” We however 
consider that the interpretation put on the 
words owner of land” by the appellants’ 
counsel is not legally correct. In 82 P R 
1898 1 a Full Bench of the Punjab Chief 
Court observed as follows : 

The word used in 8. Ill is ‘owner’, not ‘land- 
owner’ and, in our opinion, the two term-? are not 
synonymous. ‘Land-owner’ has a very wide signi- 
fication and inoludes many persons whose interests 
in land are of a limited or ephemeral character. 
The word ‘owner’ has not been defined in the Act 
and according to the accepted canons of inter- 
pretation we must, unless the context negatives 
such construction, take it to have been used in 
its ordinary sense. 

In A I R 1921 Lah 83 , 2 Abdul Raoof J. 
approved of the observations made in 2 
P R 1918 (Rev) 3 and remarked that a 
mortgagee with possession might come 
under the definition of landlord but he 
was in no sense an owner and had conse- 
quently no locus standi to object to the 
correctness of the partition proceedings. 
We are in respectful agreement with the 
observations made in these judgments and 
consider that unless the interpretation as 
suggested by these judgments is adopted, a 
queer situation is likely to arise in certain 
cases inasmuch as a land-owner as defined 
in S. 3 inoludes even a person to whom a 
holding has been let in farm for the re- 
covery of an arrear of land revenue or of a 

1. Buta v. Mt Jiwani, (1898) 82 P R 1898 (F B). 

2 . Mahomed Din v. Mahomed, (1921) 8 AIR 

Lah 83=67 I 0 425. 

8. Thakur Das v. Sultan Bakhsh, (1918) 2 P R 

1918 Rev=46 I 0 405=3 P W R 1918 Rev. 
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sum recoverable as such an arrear. Refer- 
ence has been made to 11 P R 1885 4 and 
4 PR 1903 6 in support of the contention 
that in case a mortgagee obtains a decree 
from a Civil Court establishing his right 
to partition, a Revenue Officer is bound to 
enforce that decree. It is true that while 
holding that a mortgagee as such was not 
entitled to partition, some remarks to the 
effect indicated above were made in these 
two judgments ; but we doubt the correct- 
ness and legality of those remarks. S. Ill, 
Land Revenue Act, confers the right of par- 
tition only on joint owners or joint tenants 
and unless a person falls under either of 
these categories, he cannot claim partition 
of agricultural land as of right. And when 
once it is held that a mortgagee is not an 
owner of land, we fail to see how he can 
enforce partition under S. Ill in any 
manner and how a Civil Court can support 
his claim. 

Our attention was further drawn to 9 
P R 1895, 8 where Mr. Young, Financial 
Commissioner, lays down that no one even 
though he may be a land-owner as defined 
in S. 3 is entitled to claim partition unless 
he fulfils one or other of the three condi- 
tions of S. Ill, Land Revenue Act. But 
with all respect we consider that while 
using the term 'land- owner’ the Financial 
Commissioner did not clearly realize its 
full implications. The term used in S. Ill 
is owner of land’ and not land. owner, and 
the conditions laid down in Cls. (a), (b) and 
(c) of S. Ill come into play only if the 
requirements laid down in the substantive 
part of the section are satisfied. So long 
therefore as a person cannot claim the bene- 
fit of the substantive part, the conditions 
enumerated in Cls. (a), (b) and (c) would 
not avail him in any manner. Holding that 
the plaintiffs as mortgagees are not owners 
of land within the meaning of S. Ill, Land 
Revenue Act, we maintain the decision of 
the Court below and dismiss this appeal 
with costs. 

D.S./r.k. Appeal dismissed. 

4. Nihal Singh v. Mt. Rajon, (1885) 11 P R 1885. 

6. Badar Din v. Buramal, (1903) 4 P R 1903. 

6. Mt. Rup Koer v. Kishen Singh, (1895) 9 P R 
1895. 
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Bhide J. - 

Dr. Mohammad Musa — Plaintiff — 

Petitioner. 

v. 

Nabi Bakhsh and others — Defendants 

— Respondents. 

Civil Revns. Nos. 987 of 1937 and 82 of 
1938, Decided on 16th March 1938, from 
order of Dist. Judge, Hoshiarpur, D/- 4th 
August 1937. 

Specific Relief Act (1877), S. 42 — Peraon in 
joint possession with defendants of properties 
attached to khankah — Suit for declaration that 
he was gaddi nashin and entitled to exclusive 
possession — Suit is incompetent without conse- 
quential relief for ejectment or injunction. 

A person in joint possession with the defendants 
of properties attached to the khankah brought a 
suit for declaration that he was a gaddi nashin 
for the khankah and for declaration that he was 
entitled to remain in exclusive possession of the 
property : 

Held that the suit for such bare declaration 
was incompetent without prayer for consequential 
relief for the ejectment of the defendants or for 
the injunction restraining the defendants to inter- 
fere with his rights in respect of the property : 
AIR 1930 All 600 , Bel. on ; AIR 1933 Oudh 
517 and AIR 1935 Lah 657, Disting. 

[P 617 0 2) 

Achhru Ram and Gian Singh — 

for Petitioner . 

Shamair Chand — for Respondents. 

Order. — Civil Revisions Nos. 987 of 
1937 and 82 of 1938 are connected and 
will be disposed of together. They arise 
out of a suit for certain declarations insti- 
tuted by the plaintiff Mian Mohammad 
Musa with respect to a khankah with cer- 
tain adjacent properties situated in mauza 
Muradpur in the Hoshiarpur District. The 
defendants resisted the suit inter alia on a 
preliminary plea that no suit for a decla- 
ration was competent. This plea was re- 
jected by the trial Court, but the learned 
District Judge has found that the defen- 
dants were in joint possession of some of 
the properties and that therefore he should 
have sued for possession also. He therefore 
accepted the appeal and remanded the case 
to the trial Court with a direction that the 
plaintiff be allowed to amend his plaint 
by including a prayer for possession. Both 
parties have filed petitions for revision, the 
plaintiff contending that a suit for a decla- 
ration was competent and no amendment- 
was necessary and the defendants contend- 
ing that permission to amend the plaint 
should not have been given inasmuch as 
the plaintiff had failed to amend the plaint 
in the trial Court in spite of the objection 
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raised by the defendants. The order passed 
by the learned District Judge appears to 
me to be unintelligible. The plaintiff ac- 
cording to his allegation was already in 
possession and this was not disputed by the 
defendants, who merely claimed to be in 
joint possession with him. In the circum- 
stances it is not clear why the plaintiffs 
should have sued for possession at all. The 
learned District Judge perhaps meant to 
say that the plaintiff should have sued for 
ejectment of the defendants. Assuming that 
this was bis meaning, the question arises 
whether it was necessary for the plaintiff 
to sue for such a relief. 

The learned counsel for the plaintiff has 
contended that the plaintiff was suing 
merely for a declaration that he was a 
gaddi nashin of the khankah at mauza 
Muradpur and it was not necessary for 
him to sue for possession of any property 
that might be attached to the khankah. 
In support of this contention he relied 
upon AIE 1933 Oudh 517 1 and A I R 
1935 Lah 657. 2 As regards the first ruling 
it appears that the plaintiff was suing in 
that case for a mere declaration that he 
was the sole mutwalli of certain waqf pro- 
perty. The main dispute between the par- 
ties was, whether the plaintiff was the 
mutwalli, and it was not disputed by the 
defendants that if he was the mutwalli he 
would be entitled to possession of the pro- 
perty which was in their possession. In 
the present instance, however the plaintiff 
has actually asked for a declaration that 
he is entitled to remain in exclusive pos- 
session of khasra Nos. 563 and 564. AIR 
1935 Lah 657 2 is also distinguishable in- 
asmuch as consequential relief in the shape 
of an injunction was asked for in that case 
In the present case the plaintiff did not 
sue for any consequential relief at all. In 
view of these facts, it seems to me that 
the learned District Judge was justified in 
ordering the plaintiff to amend the plaint. 
-Lhe defendants' contention is that no 
amendment should have been allowed in 
view of the fact that the plaintiff had at 
first r ef use d to amend the plaint. It ap. 
pears however that he did put in an 
application subsequently stating that he 

T t0 amend the P laint - if any 
amendment was considered to be neces. 

1- I1983T20 A J T R r n V ',w a S 0m6d Taqi Khan. 

^r 46 1 ° 1003=9 

' ^h esUwaio M7.° me<i ' (1936) 22 A 1 R 


Lahore 617 


sary. The learned District Judge has, in 
view of this petition, held that the plaintiff 
should be allowed to amend the plaint and 
I see no good ground for interference in 
revision with the discretion exercised by 
him. As regards the nature of the amend- 
ment however, I have already pointed out 
that it was Dot necessary for the plaintiff 
to sue for possession of the khasra numbers 
inasmuch as be was already in possession 
and this fact was not disputed. The plain- 
tiff could only have sued for the ejectment 
of the defendants or for an injunction res- 
training the defendants to interfere with 
bis rights in respect of the property: cf. 
A • f ® 1930 All 600. 3 Inasmuch as the 
plaintiff in this case claimed to be entitled 
to exclusive possession of khasra Nos. 563 
and 664, it would appear that on the 
allegations made in the plaint the appro- 
priate relief in respect of these numbers 
would have been ejectment of the defen- 
dants from these khasra numbers. 

I accordingly accept the plaintiffs peti- 
tion for revision to the extent of directing 
that the plaintiff should amend the plaint 
by including a prayer for ejectment of the 
defendants from khasra Nos. 563 and 564. 

It is open to him to sue also for an injunc- 
tion restraining the defendants from inter! 
fering with his rights, as a manager of the 
khankah, if he thinks it fit to add any such 
relief. The amended plaint should be put 
in, in the trial Court on or before 11th 
April 1938. Parties are directed to appear 
in the trial Court on that date. Plaintiff 
has only succeeded technically in this peti- 
tion for revision. As he persisted in main- 
taining his suit in a declaratory form and 
asked for amendment only at a very late 
stage, I direct that the plaintiff shall pay 
Rs. 100 on account of the costs of the 
defendants in this Court and in the Court 
of the District Judge. Other costs will 
follow final decision. The cross petition for 

revision (No. 82 of 1938) is dismissed with 
C 08 ts. 


d.s./r.k. 


Order accordingly . 


8 * Nazir v * Nasimuddin Ahmad, 

i r 30 ^ 1 R AU 600=128 I C 227=1930 

« ii J 1274. 
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Blacker J. 

Sadhu — Convict — Appellant. 

v. 

Emperor. 

Criminal Appeal No. 1164 of 1937, 
Decided on 26th November 1937, from 
order of Magistrate, First Class, D/- 30th 
August 1937. 

Penal Code (1860), S. 304, Part 2 — Accused’s 
father when digging channel objected by 
deceased — Objection resulting in altercation 
between them — Accused taking iron rod with 
which channel was being dug and striking with 
it on head of deceased thereby killing him — 
Accused held could be convicted under S. 304 — 
Sentence of five years held too severe. 

The deceased and the acoused were neighbours. 
One day the accused's father began to dig a water 
channel close to the wall of the deceased’s house. 
The deceased begged him to dig it a little distance 
away so as to avert any danger of his wall col- 
lapsing This request led to an altercation and 
accused’s father and the deceased grappled with 
each other. While they were doing so, the accused 
came up with an iron rod with which the water- 
course was being dug and seizing it with both 
hands struck a blow on the deceased’s head. The 
deceased fell down dead : 

Held that the accused must be credited with 
the knowledge that the heavy iron rod was likely 
to cause death. He could therefore be rightly con- 
victed under Part 2 of S. 304. However in the cir- 
cumstances of the case the sentence of five years’ 
rigorous imprisonment was unnecessarily severe. 
There was no antecedent enmity between the 
parties. The quarrel arose very suddenly. The 
choice of weapon was fortuitous and was not one 
which indicated any real intention to kill or to 
oause serious injury. The aocused saw his father 
grappling with another man and to that extent 
there was some provocation to him to commit the 
act he did. These were extenuating oiroumstances. 

[P 618 C 2] 

Nur Mohammad — for Appellant. 

S. N. Bali for Advocate- General — 

for the Crown. 

Judgment. — Sadhu Barwala of Kang 
appeals from the order of a Section 30 
Magistrate of Gurdaspur sentencing him 
to five years’ rigorous imprisonment under 
Part 2 of S. 304, I. P. 0. The deceased in 
this case, Harnama, and the appellant were 
neighbours. On the morning of 6th June last 
Mehr Din, the appellant’s father, began to 
dig a water channel close to the wall of the 
deceased’s house. The deceased begged him 
to dig it a little distance away so as to 
avert any danger of his wall collapsing. 
This request appears to have led to an 
altercation and Mehr Din and the deceased 
grappled with eaoh other. While they were 
doing so, the appellant came up with an 
iron rod with which the water-course was 
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being dug and seizing it with both hands 
struck a blow on the deceased’s head. The 
deceased fell down and his daughter Mt. 
Lajo came to the spot. She was also hit by 
Sadhu with the same rod. Sadhu then ran 
away and subsequently produced the rod 
in the course of the investigation. 

The eye-witnesses of this occurrence are 
Sewa Singh, Bur Singh and Partap Singh. 
Sewa Singh is a relation of the deceased 
and so is Mt. Lajo who also gives evidence. 
There seems to be no reason to doubt the 
truth of their testimony on this score alone 
as there is no suggestion that there was 
antecedent enmity between the parties. 
They are moreover corroborated by Bur 
Singh and Partap Singh who are indepen- 
dent witnesses. There is no reason apparent 
on the face of the record for discrediting 
the evidence of these witnesses and all that 
the counsel for the appellant is able to do 
is to point out some quite immaterial dis- 
crepancies. On the other hand the story 
told by the defence is not only contradicted 
by the medical evidence but is, as has been 
shown by the learned trial Magistrate, 
ridiculous on the face of it ; so much so 
that even the doctor that the defence them- 
selves produced in their attempt to show 
that the story for the prosecution was 
absurd was unable to do so and had to 
hedge and qualify his statement. In my 
opinion there is not the least doubt that 
this transaction happened as described by 
the prosecution witnesses and Sadhu must 
be credited with the knowledge that this 
heavy iron rod was likely to cause death. 
He has therefore been rightly convicted 
under Part 2 of S. 304, I. P. C. I am how- 
ever inolined to think that in the circum- 
stances of the case the sentence of five years 
rigorous imprisonment is unnecessarily 
severe. There was no antecedent enmity 
between the parties. The quarrel arose 
very suddenly. The choice of weapon was 
fortuitous and was not one which indicates 
any real intention to kill or to cause serious 
injury and it must be remembered that this 
young man saw his father grappling with 
another man and to that extent there was 
some provocation to him to commit the 
act he did. These appear to me to be 
extenuating circumstances and taking them 
all into consideration I reduce the sentence 
of five years rigorous imprisonment to two 
and a half years. 

d.S./r.k. Sentence reduced . 



1938 Kumman V. Sujan Singh (Tek Ghand J.) Lahore G19 


A. I. R. 1938 Lahore 619 

Tek Chand J. 

Kumman and another — Defendants 


Appellants. 


v. 


Sujan Singh — Plainti ff — Respondent. 

Second Appeals Nos. 56 and 57 of 1938, 
Deoided on 22nd March 1938, from decree 
of Senior Sub.Judge, Rohtak, D/- 10th 
December 1937. 

(a) Punjab Municipal Act (3 of 1911), S. 3 
(13) (a) Proviso — Site in use of residents of 
locality as open space or common courtyard — 
Members of public passing through it without 
hindrance by owner— Site is 'street' — Proviso 
to S. 3 (13) (a) does not apply. 

Where a site has always been in use of the resi- 
dents of the locality as an open space or a common 
courtyard and the members of the publio having 
been passing through it without let or hindrance 
by the owner thereof, the site is a street within 
the meaning of S. 3 (13), Cl. (a). Proviso to 8 3 (13) 
j , es n °t apply to such a case when there 

is no evidence to show that the owners of the 
site or their predecessors-in-interesfc, have ever 
exoluded any person from having ingress or egress 
from the site: AIR 1920 P G 43, Disling. 

... „ ^ [P 620 C 1] 

(b) Grant Dedication — Inference of — Dedi- 
cation can be inferred from long user — Proof 
of express grant is not necessary— Presumption 
can be rebutted by proof of owner's intention 
that use by public was permissive. 

In order to prove dedication it is not legally 
necessary that there should be evidence of express 
grant Dedication may be inferred from long user. 
It is however always permissible to rebut the pre- 
sumption by evidence of the owner’s intention 

PR JSoVf, by the P ublio was Permissible : 62 

R 1898, Rel. on. [p g20 Q 2] 

Ghulam Rasul for Appellants. 

Qabul Ghand for Respondent. 

Judgment. This judgment will dispose 
of Regular Seoond Appeals Nos. 56 of 1938 
and 57 of 1938, both of which relate to a 
plot of vacant site, marked ABCDon 
plan Ex. P. L. On 26th January 1934, the 
Municipal Committee, Rohtak, passed a 
resolution requiring Kumman (one of the 
defendants in the suit which has given rise 
to Kegular Second Appeal No. 56 of 1938 
and father of Shahamad, plaintiff in the 
other suit) to demolish a cbhappar and a 
manger which (it was stated) he had 

St”? feoeaMy on a portion of the 
plot in dispute. On 2nd March 1934, She. 

ju“ a , d o ln8tlt f’l t0d a 8uit for a declaration 

and thtt Ttf M OW,D6r of tha P>°t ^ suit 
not«r t h0 Mun, ° lpal Oommittee had no 
Power to require the demolition of the 

him 8 ThB D M th °- oh . hap P ar constructed by 

M “? 101 Pal < Committee denied the 
Plaintiffs claim and contended that the 


whole of the plot ABO D was a “ street’’ 
as defined in S. 3 (13), Municipal Act and 
that the plaintiff had no right to raise any 
structures on it. While this suit was pend, 
ing, Sujan Singh, who is a resident of the 
mohalla and owns the adjoining property, 
instituted another suit against Kamman 
and his son Shahamad for a permanent 
injunction that the plot A B C D was 
reserved as a sehan and thoroughfare for 
the joint purposes of the residents of the 
mohalla and that the defendants, by con- 
structing the manger and the chhappar 
on a portion of it, had deprived the resi- 
dents of their user. He therefore prayed 
for issue of an injunction requiring the 
defendants to remove the structures and 
restoring the site to its original shape. 

The two suits were tried together and 
were decided by the Subordinate Judge on 
the same day. He decreed the suit of 
Shahamad against the Municipal Com. 
mittee and dismissed the suit of Sujan 
Singh against Kumman and Shahamad. 
On appeal, the learned Senior Subordinate 
Judge, held that of the site in dispute the 
portion E B C F, marked red, is the private 
property of Shahamad but chat it has been 
used for a very long time by the public as 
a common courtyard and is therefore a 
street” as defined in S. 3 (13), Punjab 
Municipal Act. The remaining portion of 
the site, A E F D, he has held to be a 
thoroughfare. On these findings, the learned 
Judge has accepted the appeal of tha Muni- 
cipal Committee, and while declaring that 
Shahamad was the owner of the plot E B 
C F, has directed him to remove the 
manger and the chhappar within one month 
from the date of the decree. In case of dis- 
obedience, he has ordered, that it would be 
open to the Municipal Committee to apply 
for the removal of the structures at the 
plaintiffs cost. In the appeal arising out of 
the suit instituted by Sujan Singh, the 
learned Judge has granted the plaintiff a 
decree for a permanent injunction restrain- 
ing the defendants from making use of the 
land in dispute in such a way as to debar 
the residents of the mohalla from using it 
as common property, and ordering them to 
remove within one month the manger and 

the chhappar which had been erected 
thereon. 

From these decrees, two appeals have 
been preferred before me: one by Shahamad 
m the case against the Municipal Com- 
mittee and the other by Kumman and 
bhahamad against Sujan Singh. Both these 
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appeals have been argued together on 
behalf of the appellants by Mr. Ghulam 
Rasul. The learned counsel has not chal- 
lenged the decision of the Court below 
relating to the plot A E F D which he 
concedes is a public thoroughfare. He has 
confined his arguments to the plot, marked 
E B C F and shown red on the plan. With 
regard to this plot the finding of the learned 
Judge is that it belonged originally to one 
Lakhmir Khan, who sold it to Muni Lai in 
1903, and Muni Lai’s son Shugan Chand 
transferred it to Shahamad in November 
1933. He therefore held that the site 
belonged to Shahamad. He has held how- 
ever after a consideration of the oral and 
documentary evidence on the record, that 
the site in dispute had always been in use 
of the residents of the mohalla as an open 
space or a common courtyard and that the 
members of the public have been passing 
through it without let or hindrance. He 
has therefore held it to be a “street” as 
defined in the Municipal Act. Mr. Ghulam 
Rasul has contended that on the facts as 
found by the learned Judge, the site can- 
not be said to be a “street” as defined in 
the Act. He relies principally upon the 
Proviso to Clause (a) of sub.s. (13) of S. 3. 
That Proviso lays down that private pro- 
perty, if used by any persons as a means 
of access to or from any public place or 
thoroughfare, whether such persons be 
occupiers of such buildings or not, shall 
not be considered to be “street” if the 
occupier of any such building has a right 
at all hours to prevent all other persons 
from using as aforesaid. In this case it has 
not been found by either Court below, 
that the plaintiff Shahamad or his father 
Kumman or any of their predecessors. in- 
interest, had ever excluded any person 
from having ingress to or egress from this 
plot, nor is there any evidence on the 
record of this having been ever done. This 
being so, the Proviso cannot possibly apply. 
The case therefore clearly falls within 
Cl. (a) of sub.s. 13 of S. 3, and the learned 
Judge has rightly found that the plot 
marked red is also a “street.” 

Mr. Ghulam Rasul referred me to a 
decision of their Lordships of the Privy 
Council in 1 Lah 117, 1 but the facts of that 
case were entirely different. There, the 
site in dispute was situate in the enclosed 
quadrangle of a market place ( Mandi) and 

— ■ i i — — 

1. Muhammad Rustam All Khan v. Municipal 
Committee of Karnal City, (1920) 7AIRP 0 
48=66 I 0 1=1 Lah 117=47 I A 26 (P C). 


Sahai v. I. T. Commr. A. I. B. 

it was found as a fact that the gate of the 
quadrangle was shut at night when busi- 
ness was over in the shops in the Mandi. 
This however is not the case here. The 
next contention raised by the learned coun. 
sel was that there is no proof of the exer- 
cise of any right by the public for a period 
exceeding 20 years, nor has dedication of 
the property (which is now owned by the 
plaintiff) to the public been established by 
any clear evidence. This contention also 
is without force. In order to prove dedica. 
tion, it is not legally necessary that there 
should be evidence of express grant ; dedi- 
cation may be inferred from long user: 
62 P R 1898. 2 It is of course always per- 
missible to rebut the presumption by evi- 
dence of the owner’s intention that the 
user by the public was permissive. But 
in this case there is no proof whatever 
that this was the case. In these circum- 
stances, I must hold that the decision of 
the lower Appellate Court is correct. The 
appeals fail and are dismissed with costs. 

b.m./r.k. Appeals dismissed. 

2. Rana Ganpat Singh v. Kangra Valley State 
Co., (1898) 62 P R 1898. 
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Addison Ag. C. J. and 
Din Mohammad J. 

Messrs. Nagin Chand.Shiv Sahai — 
Assessee — Petitioner. 

v. 

Commissioner of Income-tax , Punjab , 
N. W. F. and Delhi Provinces t 
Lahore — Respondent. 

Civil Misc. No. 99 of 1938, Decided on 
5th May 1938. 

^ Income* tax Act (1922), S. 28 — “Income** 
means assessable figure after all legitimate 
deductions and exemptions. 

The word ‘income’ as has been used in the Income- 
tax Act has a wider sense and it connotes the assess- 
able figure arrived at after accounting for all the 
legitimate deductions and exemptions and conse- 
quently if any assessee furnishes any false parti- 
culars about any item which is to be accounted 
for before the assessable figure is arrived at, he 
brings himself within the clutches of the law. 
Hence, an assessee who deliberately claims a false 
deduction can be penalized under 8. 28: AIR 1932 
P C 178, Bel. on. [P 621 C 1, 2) 

D. N. Aggarwal — for Petitioner . 

S. M. Sikri and A. R. Aggarwal for J. N. 
Aggarwal — for Respondent. 

Order. — This case turns upon the com 
struction to be put upon the word income 
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as used in Seo. 28, Income-tax Act. By 
that section the income-tax authorities are 
empowered to impose a penalty upon any 
assessee who “has concealed the particulars 
of his income or has deliberately furnished 
inaccurate particulars of such income.” 
The petitioner before us avers that the 
word income” as used in this section 
means money received by the assessee and 
does not refer to any deduction or exemp- 
tion claimed by him under the provisions 
of the Income-tax Act. In other words, be 
contends that the word ‘income’ has been 
used in this section in its popular sense. 
The income-tax authorities on the other 
hand maintain that the word ‘income’ has 
been used in this section in a much wider 
sense and it connotes the assessable figure 
arrived at after accounting for all the 
legitimate deductions and exemptions and 
consequently if any assessee furnishes any 
false particulars about any item which is 
to be accounted for before the assessable 
figure is arrived at he brings himself 
within the clutches of the law. 

In order to determine the true connota- 
tion of the term ‘income’ as used in the 
Income-tax Act it will be necessary to 
refer to the various sections in which this 
term has been used. S. 2 (15) defines the 
term total income’ as total amount of 
income, profits and gains from all sources 
to which this Aot applies computed in the 
manner laid down in S. 16.” S. 3 deter, 
mines all the income, profits or gains 
chargeable to income-tax. S. 4 lays down 
that the Income-tax Act applies to all 
income, profits or gains, as described or 
comprised in S. 6. S. 6 enumerates the 

income chargeable to 
income-tax and Ss. 7 to 12 describe the 
method in which the income under the 
various heads is to be computed. For 
example, S. 9 dealing with property, 8. 10 
dealing with business, S. 11 dealing with 

TIT * 4 1 | earnings and S. 12 dealing 
with other sources determine the method 

of computing the income under various 
ueads after making the allowances specified 
therein. Then follow certain exemptions 
which specify the items of income which 
are not subject to income-tax. S. 16 lays 
own the method of computing the total 
moomB of an assessee. S. 22 (2) provides 
for the return of income to be submitted 

anH, • “T and S ‘ 23 (1) and (3) 
authorize the Income-tax Officer to assess 

rJLft 1 ln00mB and de ‘«ncine the sum 
Payable by an assessee on the basis of his 


return. It would thus appear that the word 
income’ in all these seotions has not been 
used in its dictionary meaning, but in a 
technical sense. These sections are then 
followed by S. 28 which, as stated above, 
is a penal section and provides for a safe- 
guard against false returns. If the inter- 
pretation put upon the word by the assessee 
be adopted, it would lead to absurd and 
anomalous results. An assessee would in 
those circumstances be at liberty to forge 
his return with impunity in any manner 
that he likes so far as the expenditure, 
deductions or exemptions are concerned 
and would escape the consequences of the 
law so long as he furnishes true particulars 
of his income in the narrower sense of the 
term. This however could never be the 
intention of the Legislature. We are fortified 
in our conclusion by the remarks made by 
their Lordships of the Privy Council in 

J ^ P* 3 ' ^6-97. That case is on 

all fours with the present case inasmuch as 
it particularly relates to bad debts. Those 
remarks are : 


khe Acb nowhere in terms authorizes 
the deduction of bad debts of a business, such a 
deduction is necessarily allowable. What are 
chargeable to income-tax in respect of a business 
are the profits and gains of a year ; and in 
assessing the amount of the profits and gains of a 
year account must necessarily be taken of all 
losses inourred, otherwise you would not arrive 
at the true profits and gains. 


Falsehood in accounts can take only two 
forms, either an item may be suppressed 
dishonestly or an item may be claimed 
fraudulently, and in penalizing concealment 
of the particulars of one’s income as well 
as deliberate furnishing of inaccurate par- 
ticulars, Section 28 penalizes both forms 
of falsehood. In the case before us it has 
been found as a fact that the assessee 
deliberately claimed a false deduction and 
in the light of the remarks made above, 
we are disposed to hold that the case of 
the assessee fell within the ambit of S. 28. 

We accordingly dismiss this petition with 
costs. 


b.d./r.k. 


Petition dismissed . 


1. Commissioner of Income-tax, 0. P. 
v. 8. M. Chitnavis, (1932) 19 A I 
=137 I C 772=59 I A 290 (P C). 


and Berar 
R P 0 178 
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Bhide and Beckett JJ. 


Prabh Dayal — Plaintiff — Appellant. 

y. 

Basant Lal and another — Defendants — 

Respondents. 

First Appeal No. 383 of 1937, Decided 
on 3rd June 1938, from preliminary decree 
of Senior Sub-Judge, Jhelum, D /- 21th 
August 1937. 

(a) Hindu Law — Debts — Debt incurred by 
father for new business is not binding on sons 
unless transaction was for benefit of family or 
to benefit of estate or was supported by legal 
necessity — Question of legal necessity is to be 
decided on facts of each case. 

When the business of a joint Hindu family, to 
finance which money has been borrowed, is a new 
business and not an ancestral business, the sons 
are not liable for payment of the loan contracted 
by the father for that business, unless the transac- 
tion was for the benefit of the family or to the 
benefit of the estate or was supported by legal 
necessity. The question of necessity has to be 
decided on the facts of each case. Where it was 
necessary for the father to raise money for the 
business in order to maintain himself and his 
family it amounts to a legal necessity. [P 622 C 2; 

P 623 C 1] 

Where therefore the father borrows money for 
the purpose of starting a petrol and sodawater 
business in order to maintain himself and his 
family, the borrowing of the money for the busi- 
ness is a legal necessity so as to make the debt 
binding on the son : A 1 R 1935 All 221, Rel. on. 

[P 624 0 1] 

(b) Hindu Law — Debts — Father borrowing 
money to start new business— Son participating 
in business after attaining majority — Money 
borrowed is charge on family property. 

Where a Hindu father borrows money for the 
purpose of starting a new business in order to 
maintain himself and his family, and his son 
participates in the business after attaining majo- 
rity, he can be taken to have accepted it as a family 
business and the money borrowed for the business 
would be a charge on the family property : A I R 
1932 Pat 206, Rel. on. [P 624 C 1, 2] 

J. N. Aggarwal and A. R. Aggarwal — 
for Appellant. 

M. C. Mahajan, Amolak Ram Kapur and 
Harbans Singh for A. R. Kapur (on 
27th May 1938) — for Respondents. 

Bhide J. — This was a suit for recovery 
of Rs. 6950 on the basis of a mortgage of a 
house, effected by Partap Singh, deceased 
father of Basant Lal, defendant i and 
husband of Mb. Rukman, defendant 2, by a 
deed dated 23rd January 1925. The suit 
was resisted by the defendants on various 
pleas, but the main plea on which the 
defendants relied and which is the only one 
now material for the purposes of this appeal 
was that the mortgage was effected with- 
out any valid necessity and was therefore 


A. I. R. 

not binding on the property which was 
ancestral. The learned Subordinate Judge 
who tried the suit found this issue in 
favour of the defendants and dismissed the 
suit and from this decision plaintiff has 
appealed. 

According to the recital in the mortgage 
deed, the consideration for the mortgage, 
which consisted of a sum of Rs. 3000, was 
borrowed to serve as capital of some busi- 
ness ( waste sarmaya karobar). The learned 
Subordinate Judge has held that this was 
not a valid necessity according to Hindu 
law (by which the parties are governed) 
and the learned counsel for the respondents 
has also strongly supported this view, 
relying upon the decision of their Lord- 
ships of the Privy Council in 54 All 564. 1 
In that case it was held that money bor- 
rowed for the purposes of a new business 
did not constitute a valid necessity for 
alienation of ancestral property. As pointed 
out however in 57 All 605, 2 a Full Bench 
ruling of the Allahabad High Court, in 
which the question of the interpretation to 
be placed on the aforesaid ruling of their 
Lordships of the Privy Council arose, the 
point whether the new business in ques- 
tion was a necessity or whether it was for 
the benefit of the family was neither raised 
nor considered by their Lordships of the 
Privy Council in 54 All 564 1 and conse- 
quently that ruling cannot be taken to lay 
down as an unqualified or absolute propo- 
sition that money raised for a new business 
can never form a valid charge on ancestral 
property. If, for instance, ancestral pro- 
perty has ceased to be remunerative and 
there is no way of maintaining the family 
except by alienating that property and 
investing the proceeds in some business, 
there seems to be no reason why the alie- 
nation should not be upheld as one for 
valid necessity. Similarly when the aliena- 
tion is for the ’benefit of the estate/ there 
is no reason why it should not be upheld. 
It was accordingly held by the Full Bench 
of the Allahabad High Court in 57 All 
605, 2 that when the business of a joint 
Hindu family to finance which money has 
been borrowed is a new business and not 
an ancestral business, the sons are not 
liable for the payment of the loan con- 

1 Benares Bank Ltd. v. Hari Narain, (1932) 19 
A I R P 0 182=137 I 0 781=69 I A 800=o4 
All 664 (P C). 

2 . Bam Nath v. Chiranji Lal, (1936) 22 A I B 
All 221=166 I 0 136=67 All 606=1936 ALJ 
177 (F B). 


1938 

tracted by the father for that business, 
unless the transaction was for the benefit 
of the family or to the benefit of the estate 
or it was supported by legal necessity. 

There is a conflict of authority as to the 
exact interpretation of the words 'benefit 
of the estate.’ In some cases it has been 
held, on the basis of the remarks of their 
Lordships of the Privy Council in 40 Mad 
709, 8 that the benefit must be of a defen. 
sive character, while in others it has been 
held that it need not be so restricted (cf. 
50 All 969, 4 53 Bom 419 5 and A I R 1937 
Mad 496®). But it seems to me unnecessary 
to go into this question for the purpose of 
this appeal. The plaintiff’s case is that the 
money borrowed by Pratap Singh by the 
mortgage in question was used for the pur. 
poses of a petrol and sodawater business 
in Kashmir. Now it cannot be said that 
the starting of this business meant any 
benefit to the estate.’ Indeed, there is no 
evidence on the record to suggest that the 
new business was started for improving the 
family estate. All that is urged for the 
plaintiff is that Pratap Singh had no other 
means of maintaining the family and hence 
he was justified in selling the ancestral 
house in order to start the business. From 
this point of view, the question is really 
one of legal necessity and not of any bene, 
fit to the estate The question of necessity 
has to be decided on the facts of each case. 
The evidence on the record in this case 
Bhows that Pratap Singh had a chequered 
career. He had been a storekeeper in the 
Army from 1906 to 1912, but was found 
guilty of misappropriation of liquor and 
was convicted and sentenced to two years’ 
imprisonment (Ex. D. W. 12/8). On his 
return to his native place, he tried to 
engage in a shoe business in partnership 
with two other persons for some time, but 
the business did not prosper and was wound 
u f. ln April 1919 (Ex. P. W. 4/1). There, 
after Pratap Singh went to Seistan in 
i'ersia as a gumashta of one Chandi Bam 
and tried to do some business there. But 

8 ' P s“ Dla ?E a ?. h „ et ‘y T - Devasikamoay PttDdara 

-an m a'da 917 * 4 AIRp C 33=39 I C 722 

-40 Mad 709=44 X A 147 (P C). 

J A?*4B4— llfi T - r?a!S Ura Das ’ (1928 > 15 A IR 

841 (F B). 1 0 484=50 A11 969=26 A L J 

5 - *Bom° 261=119 V j Ml 0 *’ < 192 91 16 A IE 

Bom I B 864 56=68 Bom 419=31 

6. Benappa Chettia, ^ 

(1987) Mad 906=(1987) 1 M L J 42 2 7 
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ill luck seems to have pursued him there 
also. He suffered heavy losses and had to 
sell about 7 kanals 17 marlas of his land 
to Chandi Ram in order to pay off the bulk 
of the losses and his own expenses, leaving 
a balance of about Rs. 1000 still due to 
Chandi Ram (see Ex. P/9 dated 28th August 
1923). On 23rd January 1925, i. o. some 
16 months later, Pratap Singh effected the 
mortgage now in dispute and raised a sum 
of Rs. 3000 for business. The only point 
for decision is whether in the circumstances 
stated above, it was necessary for Pratap 
Singh to raise money for a business, in 
order to maintain himself and his family, 
as is urged on behalf of the plaintiff. 

. Ifc . ia fc ™e that the plaintiff did not state 
in his pleas in so many words that the new 
business was necessary for the maintenance 
of Pratap Singh and his family; but he did 
say that the transaction was for family 
necessity and for the benefit of the family 
(see his replication dated 17th March 1937). 
Defendant Basant Lal deposed that Pratap 
bingh did no business at all after he was 
discharged from service. But the facts 
stated above have been proved by reliable 
oral as well as documentary evidence and 
the defendant and his witnesses seem to 
have clearly lied on the point. It was 
alleged by the defendant that Pratap Singh 
was given to drinking and other vices; but 
here too the evidence produced by the 
defendant seems to be unreliable and his 
learned counsel did not attempt to rely on 
!t. The fact that Pratap Singh started a 

?o fc o r K °V bu81D69S in Kashmi r about April 
1925 (i. e. within 3 months of the mort. 

gage) and later on a sodawater factory and 

that he carried on this business during 

1925, 1926 and 1927, is established by 

unimpeachable testimony of witnesses of 

Kashmir, who were produced by the plain. 

tiff (see evidence of Amar Nath, Sheikh 

Mohammad Ishaq and Sant Ram). The 

evidence of Amar Nath and Mohammad 

Ishaq further shows that defendant Basant 

Lal himself was taking part in the work. 

Basant Lal has denied this, but I see no 

reason to disbelieve the testimony of these 

witnesses. Their evidence receives further 

support from the entries in the accounts 

produced by Amar Nath. There i 3 therefore 

httle doubt that Basant Lal has perjured 

himself on this point also. It was urged 

that Rs. 3000 would not be necessary for a 

petrol or sodawater business, but I do not 

think the sum can be said to be unreason- 

ably large, considering that Pratap Singh 
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would have to invest in a petrol pump, 
sodawater machine and other accessories 
and also maintain the family till the busi- 
ness began to pay. 

It was pointed out by the learned counsel 
for the respondents that Pratap Singh 
owned some land, but judging from the 
land revenue (about Rs. 4 in all), the land 
could not have yielded much income. 
Pratap Singh was a Khatri and the family 
was not really dependent on agriculture. 
Pratap Singh’s father Amar Singh was 
employed as an assistant to the Government 
Treasurer, Rawalpindi ( see Ex. D. W. 12/7). 
Pratap Singh was first in service and there- 
after tried to do business. As he had been 
convicted of misappropriation and sen- 
tenced to imprisonment, he probably found 
it difficult to get any suitable employment 
after his dismissal in 1912 and had no 
alternative thereafter except to engage in 
some business. He seems to have suffered 
loss in Seistan, but whatever the nature of 
his business in Seistan may have been, it 
cannot be said that the petrol or soda- 
water business was a rash adventure or 
that it was a business which a man in the 
position of Pratap Singh could not reason- 
ably take to, in order to find a means of 
livelihood. He was then nearly 56 years of 
age. (He was 65 when he died in 1934 : 
vide Ex. D. W. 12/9). It is therefore 
difficult to see what else Pratap Singh could 
do except to engage in some such business 
as he did in order to make a living. I am 
therefore of opinion that the borrowing of 
money for the above mentioned business 
was a legal necessity for Pratap Singh in 
view of the circumstances of this case. 

It may be pointed out here that Basant 
Lai admitted in one of his statements ( vide 
p. 13 of the record) that all the other 
alienations made by Pratap Singh were 
either for valid necessity or were made 
with his coosent and therefore he did not 
challenge them. 

The learned counsel for the appellant has 
pointed out that Basant Lai had nearly 
attained majority when the new business 
was started in Kashmir in April 1925. Ac- 
cording to his birth certificate, he was born 
on 20th January 1908 and consequently he 
was over 17 years of age in April 1925 and 
attained majority in January 1926. The 
evidence on the record shows that he was 
working with Pratap Singh during the 
time the petrol and sodawater business 
was carried on. The entries in the accounts 
produced by Amar Nath show that he was 


taking part in the business even in October 
1926 (see Ex. P/8). It would thus appear 
that Basant Lai participated in the busi- 
ness after attaining majority and may be 
therefore taken to have accepted it as a 
family business. From this aspect also, the 
money borrowed for the business would be 
a charge on the family property (cf, AIR 
1932 Pat 206. 7 ) On the above findings, the 
mortgage in dispute must be held to be 
valid. As no other points were disputed, 
the appeal must be accepted and the case 
remanded to the trial Court for passing a 
preliminary decree and disposing of the 
suit according to law. Plaintiff will get his 
costs in both the Courts. Parties are 
directed to appear before the trial Court on 
17th June 1938. 

Beckett J. — I agree. 

r.m./r.k. Appeal accepted. 

7. Benares Bank Ltd., Bhagalpur v. Krishna Das, 
(1932) 19 A I R Pat 206=139 I 0 83=13 
PLT 271. 
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Dalip Singh and Bhide JJ. 

Rajan Shah and others — Defendants 

— Appellants, 
v. 

Roshan Mal and others — Respondents. 

First Appeal No. 333 of 1936, Decided 
on 10th December 1937, from decree of 
Asst. Collector, First Grade, Nili Bar Colony, 
Pakpattan, D /. 2nd June 1936. 

Cutlom (Punjab) — Partition — Shamilat land* 
in village Sahib Ali is to be divided according 
to revenue and not area. 

The measure for the partition of the shamilat 
land in the village of Sahib Ali is the land revenue 
assessed on the land and not the area of land held 
by the co-sharers. [P 626 0 1] 

Barkat Ali, Mathra Das and Qabul 
Chand — for Appellants .• 

J . N. Aggarwal and Asa Ram Aggarwal 
— for Respondents. 

Bhide J. — This is an appeal arising out 
of proceedings under S. 117, Punjab Land 
Revenue Act, in which a question of title 
raised in partition proceedings was tried as 
a suit by the Assistant Collector. The 
plaintiff claimed that the shamilat was 
liable to be partitioned in proportion to the 
areas held by the co- sharers, while some of 
the defendants contended that it was liable 
to be partitioned according to the revenue 
assessed thereon and that the basis should 
be taken to be the revenue assessed on the 
land at the Settlement of 1880. The learned 
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Assistant Collector has found these points 
Against the plaintiff and from this decision, 
^ome of the defendants, who were support- 
ing the plaintiff's claim have appealed. The 
main point for decision in the case was the 
interpretation to be placed on the entry in 
-the wajib-ul-arz relating to the partition of 
the shamilat land. The oral evidence on the 
point in a case of this kind is of no assis- 
tance and the question has to be decided on 
the basis of the wording of the various 
wajib-ul-arzes which were relied on by 
the parties. The wording of the wajib-ul- 
arzes of 1858 and 1898 is somewhat ambi- 
guous, the only words used being “hasab 
rasad khewat” and it not being made clear 
whether “khewat” referred to the area of 
the land comprised in it or the land revenue 
assessed on that land; but the entries of 
the years 1880 and 1917-18 make the point 
clear. In the former the entry is “ Taqsim 
shamilat hasab hissas paimana malkiat 
yahni zar.i.malguzari”; in the latter the 
wording is “ Taqsim shamilat hasab zar 
I khewat bandobast sani”. Both these entries 
'leave no doubt that the measure for the 
purpose of partition was the land revenue 
assessed on the land and not the area of 
the land. In view of these entries the deci- 
sion of the learned Assistant Collector on 
this point appears to be clearly correct. 

The learned counsel for the appellants 
next contended that there was a dispute as 
regards the title of some of the defendants, 
namely the Aroras and Tanwaris, who, 
according to the appellants, had no share 
in the shamilat land. This question was, 
however, not the subject-matter of the 
claim which was being tried by the Assis- 
tant Collector under S. 117, Punjab Land 
Revenue Act. The Assistant Collector had 
made this point clear in his orders dated 
19th December 1933 and 8th December 
1934. The matter can therefore be agi- 
tated by the parties concerned in separate 
•-proceedings, if so advised. I would dismiss 
T the appeal with costs. 

Dalip Singh J. — I agree. 


v.b.b./r.k. 


Appeal dismissed. 
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Young C. J. and Tek Cha 

Emperor 



v. 

RamRaJcha — Accused — Respondent. 

Criminal Revn. No. 1135 of 1937, Deoi- 

3°“ * a \. February- 1938, referred by 
•order of Dalip Singh J. f D/. 23-11.1937. 

1938 L/79 & 80 


£ Criminal P. C. (1898). S. 403 (4) -Accui- 
ed convicted under S. 211, Penal Code but 
acquitted in revision sought to be prosecuted 
again under S. 182, Penal Code, requisite sanc- 
tion having been obtained — Case held to fall 
under sub-s. (4) of S. 403— Fresh trial held not 
barred. 

The ‘competency’ of a Court to try an offence 
does not merely mean the status or character of 
the former Court to try the offence with which the 
accused is subsequently charged but also includes 
within its purview ca?es, in which the Court, 
though otherwise qualified to try the case, could 
not have done so because certain conditions prece- 
dent for the exercise of its jurisdiction had not 
been fulfilled. [p C2G C 1] 

The accused was tried and convicted under 
S. 211, I. P. C., but was acquitted on a revision in 
High Court. It was subsequently sought to prose- 
cute him again, on the same facts, under S. 182, 
I. P. C., the sanction required by S. 195, Criminal 
P. C., having been obtained : 

Held that the case was governed by the excep- 
tion laid down in sub-s. (4), of S. 403 and the bar 
of autrefois acquit did not apply to it: AIR 1930 
Lah 1055 ; 22 Bom 711 ; A I R 1915 Bom 203 • 
AIR 1928 Bom 143 ; A I R 1915 All 114 ; A I R 
1926 Pat 302 ; A I R 1926 Cal 691 ; A I R 1927 
Sind 10 and AIR 1937 Mad 301, Rel. on ; 36 
Mad 308, Not foil. [p 627 C 1] 

Mohammad Monir, Asst. Govt. Advocate 

for the Grown. 

Durga Das Khullar — for Respondent. 

Young C. J.— In April 1936 the respon. 
dent Ram Rakha sent by post an applica- 
tion to the Superintendent of Police, 
Rawalpindi, complaining that one Lajpat 
Rai, who was employed as a Head Con- 
stable in that district, had improperly asked 
him to withdraw a criminal case which he 
(Ram Rakha) had instituted against some 
relations of Lajpat Rai and that he had 
threatened that if Ram Rakha failed to do 
so he would meet with dire consequences. 
The Superintendent of Police asked for an 
explanation from Lajpat Rai, who denied 
the allegation. Lajpat Rai then lodged a 
complaint under S. 211, I. P. C , against 
Ram Rakha in the Court of a Magistrate 
First Class, Rawalpindi. The Magistrate 
found Ram Rakha guilty of an offence 
under that section and convicted and sen- 
tenced him. The conviction was affirmed 
on appeal by the Sessions Judge, but on 
revision a learned Judge of this Court came 
to the conclusion that, on the facts proved, 
the case did not fall within S. 211, I. P. C., 
but that it probably came within S. 182,’ 

L F. C., and the accused could not be con- 
victed under that section as there was no 
complaint in writing by the Superinten- 
dent of Police or a public servant to whom 
he was subordinate. - The learned Judge 
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accordingly set aside the conviction of Ram 
Rakha under S. 211, I. P. C., aDd acquitted 
him. The Superintendent of Police, Rawal- 
pindi, has now filed a complaint against 
Ram Rakha on the same facts. Before the 
trying Magistrate, the accused raised the 
objection that he having been acquitted in 
the previous case could not be tried for 
another offence on the same facts. The 
trial Magistrate overruled the contention, 
holding that the case fell within the excep- 
tion laid down in sub.s. (4), S. 403, Crimi- 
nal P. C. The accused moved the Sessions 
Judge for revision of this order. The learn- 
ed Judge disagreed with the trial Magistrate 
and being of the opinion that the objection 
was sound has submitted the case to this 
Court with the recommendation that the 
proceedings against the accused be quashed. 
The reference came up before Dalip Singh J. 
sitting in Single Bench, who in view of 
the conflict of decisions on the point, has 
referred it to a Division Bench. It is com- 
mon ground, that the facts now alleged 
against the accused are the same on which 
he was formerly tried under S. 211, I. P. C. 
and was acquitted.' The general rule that 
' a man may not be put twice in peril for 
the same offence” is embodied in S. 403, 
Criminal P. C., but to this rule the Legis- 
lature has made several exceptions. One of 
these is contained in sub-8. (4) which reads 
as follows : 

A person acquitted or convicted of any offence 
constituted by any acts may notwithstanding such 
acquittal or conviction be subsequently charged 
•with, and tried for any other offence constituted 
by the same acts which he may have committed, 
if the Court by which he was first tried was not 
competent to try the offence with which he is 
subsequently charged. 

The question for consideration is as to 
what exactly is meant by the “competency” 
of the Court to try an offence. Does it 
mean the status or character of the former 
Court to try the offence with which the 
accused is subsequently charged; or does it 
also include within its purview cases in 
which the Court, though otherwise quali- 
fied to try the case could not have done so 
because certain conditions precedent for the 
exercise of its jurisdiction had not been ful- 
filled. The wording of the sub-section is by 
no means as clear as it might have been 
but the preponderance of judicial authority 
in this Court as well as the other Courts in 
India is in favour of the latter view. Before 
discussing the rulings, reference is neces- 
sary to S. 195, Criminal P. C. the relevant 
portion of which runs as follows : 


(1) No Court shall take cognizance : (a) of any 
offence punishable Under Ss. 172 to 188, ‘I. P. 0. 
except on the complaint in writing of the public 
servant concerned, or of some other public servant 
to whom he is subordinate. 

It will appear from the wording of thie 
section that the cognizance by a Court of 
an offence punishable under S. 182, 1. P. C. 
is barred except on a complaint in writing 
by the public servant concerned, etc. It 
follows from this that in the absence of 
such a complaint a Court is not “competent 
to try” an offence under S. 182 and there- 
fore the case would fall within sub.s. (4) 
of S. 403. This was held by Harrison J. 
sitting in Single Bench, in 129 I C 224. 1 
The same interpretation has been accepted 
in all the other High Courts : see 22 Bom 
711, 2 40 Bom 97, 3 52 Bom 257, 4 37 All 
107, 6 5 Pat 452, 6 95 I C 79 7 and 97 1 C 417.* 
In 36 Mad 308° however a Division Bench 
of that Court expressed the opinion 

that S. 403 (4) referred to the character and sta- 
tus of the tribunal when it refers to competency 
to try an offence, and that a sanction under Sec. 
195, Oriminal P. O. is not a condition of the 
competency of the tribunal but only a condition 
precedent for the institution of these proceedings. 

The authority of this case however has 
been shaken, if not altogether annihilated 
by a recent decision of a Full Bench of the 
same Court in A I R 1937 Mad 301, 10 
where it was held that a Court, which 
tries an offender on a complaint, which it 
is forbidden by the Code to entertain unless 
certain conditions are satisfied, acts with- 
out jurisdiction. 

1. Chuhar v. Emperor, (1980) 17 A I R Lah 1055 

=1930 Or O 1231=129 I O 224=32 Or L J 
253. 

2. In re Samsuddin, (1898) 22 Bom 711. 

3. Jivram Dankarji v. Emperor, (1916) 2 A I R 

Bom 203=31 I C 361=16 Or L J 761=40 * 
Bom 97=17 Bom L R 881. 

4. Emperor v. Ambaji Dhakya, (1928) 15 A I B 

Bom 143=109 I O 481=29 Or L J 645=52 
Bom 267=80 Bom L R 880. 

5. Emperor v. Jiwan, (1915) 2 A I R All 114=97 
I O 208 = 16 Or L J 144 = 87 All 107 = 18 
A L J 4. 

6. Mahomed Yasin v. Emperor, (1926) 13 A I B . 

Pat 802=96 I O 929=27 Or L J 849=5 Pat 
462=7 PLT 883. . 

7. Sanitary Inspector, Howrah Municipality v. 

Bipin Behary Ghose, (1926) 13 A I R Cal 691 
=95 I O 79=27 CrLJ 761=43 OLJ 110= 
80O WN 882. 

8. Fakir Mahomed v. Emperor, (1927) 14 A I R 

Sind 10=97 I O 417=27 Cc L J 1106=21- 
S LB 1. 

9. Ganapathi Bhatta v. Emperor, (1918) 86 Mad- 

308=19 I O 310=24 MLJ 468=14 Or L J 
214. 

10. In re Muthu Moopan, (1937) 24 A I B Mad< 
301=167 I 0 671=88 Or L J 467=1 L » 
1937 Mad 664=(1987) 1 M L J 384 (F B). > 
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After givingvfche case careful considera- 
tion, we are of opinion, that the bar of 
autrefois acquit does not apply to this case 
which is governed by the exception laid 
down in sub.s. (4) of S. 403, Criminal P. C. 
We hold therefore that the objection raised 
by the petitioner before the trying Magis- 
trate was without force. We accordingly 
decline to accept the recommendation of 
the learned Sessions Judge. We wish how- 
ever to express our considered opinion that 
the prosecution of the accused a second 


recovery of the money duo by attachment and ealo 
of the property of the proprietors. The Magistrate 
issued a warrant of attachment : 

Held that as the goods taxed were ostensibly 
passed through the terminal tax post as belonging 
to and carried by the flour mill, the claim made 
was intra vires of the Municipal Committee, being 
for money payable on account of tax levied under 
the Municipal Act. The Magistrate’s function 
was ministerial only, his power of inquiry being 
limited to finding whether the amount was claim- 
able or not ; IP Ii 1691 Cr, Pel. on. 

[P 629 C 1] 

Muhammad Din Jan — for Petitioners. 


time on the same facts, though technically 
legal, savours of unnecessary harassment. 
The learned Assistant to the Advocate- 
General agreed that this was so, and stated 
that the only reason why the Crown had 
appeared to oppose the recommendation of 
the Sessions Judge for quashing the pro- 
ceedings was that an authoritative decision 
on the interpretation of sub.s. (4) of Sec. 
403, Criminal P. C. was necessary. 

R.M./r.k. Order accordingly. 
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• Coldstream J. 

Sheikh Mian Mohammad and another 

— Petitioners, 
v. 


Municipal Committee , Lyallpur — 

Respondent. 

Criminal Rovd. No. 1181 of 1937, Decid- 
ed on 28th October 1937, reported by Addl. 
Sess. Judge, Lyallpur Division, D/- 30th 
April 1937. 


Punjab Municipal Acl (3 of 1911), S. 81— 
Proprietors of flour mill sending bags of flour 
through municipal terminal post with their 
tervant M—M paying less terminal tax by mis- 
representing weight of bags— Fraud discovered 
■—Municipal Committee claiming deficiency in 
tax from proprietors and on their refusal, 
applying under S. 81 for recovery of money 
JJ® .hy attachment and sale of property — 
Magistrate issuing warrant of attachment — 
Uaim held to be intra vires of Municipal 
v-ommittee — Magistrate’s function held to be 
ministerial only. 


The proprietors of a flour mill at L used to sene 
bags of flour to the Railway Station L with theii 
servant M . At the terminal post of L, Municipal 
Committee, M used to pay less terminal tax by 
misrepresenting the weight of the bags to the 
Municipal Officials who did not weigh the bags, 
ihe fraud was subsequently discovered and M was 
prosecuted and convicted. The Municipal Com- 
mtttee asked the proprietors of the mill, who were 

wfP ? f * the b ^ gs pay the deficiency in the 
S ? n , their refu£al applied under 

o. 81 of the Municipal Act to a Magistrate for the 


Iqbal Singh — for Respondent. 

Facts: The facts of this case are as 
follows : The proprietors of Premier Floor 
Mills, Lyallpur, used to send bags of flour 
to the Railway Station Lyallpur per their 
servant Monawar Husain. It is alleged that 
at the terminal post of Lyallpur Munici- 
pal Committee, Monawar Hussain used to 
pay less terminal tax by misrepresenting 
the weights of the bags to the Municipal 
Officials posted at the terminal post who 
did not weigh the bags. The bags were 
actually weighed at the Railway Station 
Lyallpur. This went on for some time till 
Auditors compared the terminal tax on 
these bags and the weight of the bags 
entered in the books at the railway station. 
A deficiency of Rs. 825-8-6 in the payment 
of the terminal tax was noticed by the 
Auditors. Monawar Hussain was prosecuted 
and imprisoned. The Municipal Committee 
however asked the proprietors of the Pre- 
mier Flour Mills, Lyallpur, who were the 
owners of the bags to pay up the deficiency. 
On their refusal the Municipal Committee 
applied under S. 81, Municipal Act to 
Magistrate, Third Class, Lyallpur, for reco- 
very of the money due by attachment and 
sale of the property of the proprietors. 

The Magistrate held that though the 
person who introduced the bags without 
paying full terminal tax, namely Monawar 
Hussain, was primarily responsible, yet 
under the spirit of the law the owner of 
the bags is also responsible, on the princi- 
ple that the master has to suffer through 
the loss committed by a dishonest servant 
of his. He therefore held that the proprie- 
tors were liable and issued warrant of 
attachment against the proprietors and the 

. i . m ^ up in revision to 

this Court. 

, The proceedings are forwarded for revi- ' 
sion on the following grounds : The sub- 
stantial question which has been raised by 
the counsel for the applicant is, that in the 
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case of a terminal tax the person who 
introduces the bags is liable to pay it and 
not the owner of the bags and in the case 
of deficient payment the former alone can 
be called upon to pay the deficiency and 
not the latter, and that the finding of the 
Magistrate is incorrect. This contention gets 
some support from 46 I C 848 1 and S. 78, 
Punjab Municipal Act. In 46 I C 848, 1 it 
is held, that any person introducing the 
goods within the limits of a Municipality, 
be he the owner or the servant, is liable to 
pay the terminal tax. S. 78, Punjab Munici- 
pal Act also fixes criminal liability on the 
person who actually introduces the goods. 
In the present case it is stated by the 
counsel for the respondent Municipal Com. 
mittee that he did not contest the proposi- 
tion that the proprietors paid the proper 
terminal tax to their servant Monawar 
Hussain but the latter did not pay it to 
the Municipal Officials and misappropriated 
it, and that the proprietors were not par- 
ties to the dishonesty of their servant. It 
was for this reason that the proprietors 
were not prosecuted under S. 78, Punjab 
Municipal Act, for abetting the introduc- 
tion of goods without payment of tax. Had 
the Municipal Officials who were the toll- 
bar been vigilant, this dispute could not 
have arisen, for Monawar Hussain could 
not have introduced the bags without pay- 
ment of full terminal tax. The scheme 
under which the goods are introduced itself 
shows that provided the Municipal Offi- 
cials at the bar of terminal tax are doing 
their duties properly, the tax is and can be 
recovered at the spot and no question of 
recovering the deficiency arises. Therefore 
considering the scheme of the Act which is 
given in S. 78, Punjab Municipal Act, it 
appears to me that the person who ac- 
tually accompanies the goods is responsible 
for paying the tax. In such cases the letter 
of the law and not the spirit of the law is 
to be seen. It is laid down at page 180 of 
Halsbury’s Laws of England, Yol. 27 that: 

The language of a statute imposing a tax must 
receive a strict construction. If the person sought 
to be taxed comes within the letter of the law, he 
must be taxed. On the other hand if the Crown 
seeking to recover the tax cannot bring the subject 
within the letter of the law, the subject is free 
however much within the spirit of the law a case 
might otherwise appear to be. There can be no 
equitable construction admissible in a taxing 
statute. 

Thus the Magistrate was not justified in 
makin g the proprietors liable to termina l 

1. Babu Ram v. Emperor, (1918) 5 A I R All 85 
=46 I C 848=19 CrL J 832=16 A L J 632. 


tax on equitable grounds. It is urged on the 
other side that assuming that the proprie- 
tors are not liable to pay the tax, they 
cannot object to their liability before the 
Magistrate, as they failed to file an appeal 
against the decision of the Municipal Com- 
mittee to recover the tax from them which 
they could under S. 84, Punjab Municipal 
Act. He says that under these circum- 
stances S. 86, Punjab Municipal Act is a 
bar to hearing this objection. S. 86, Pun- 
jab Municipal Act lays down as follows : 

No objection shall be taken to any valuation or 
assessment nor shall the liability of any person to 
be assessed or taxed be questioned in any other 
manner or by any other authority that is provided 
in this Act. 

It is urged that the only way in which 
this objection of the liability of the pro- 
prietors to pay the tax could be taken was 
by means of an appeal and as this proce- 
dure has not been adopted, the applicant 
cannot raise this objection before the Magis- 
trate and the Magistrate cannot go into the 
question whether the proprietors are liable 
or not. He says in effect that the Magis- 
trate is bound to issue a warrant of attach, 
ment against the proprietors as if it was 
an executing Court, in a civil suit which 
could not go behind the decree and that he 
should obey the ipse dixit of the Municipal 
Committee which has. held the proprietors 
to be liable for the sum. To this argument 
the retort is made by the applicant that if 
the Municipal Committee acts high-hand- 
edly the subject is not bound to file an 
appeal and he can raise objection either by 
instituting a civil suit or when the Magis- 
trate wants to act against him in a sum. 
mary way under S. 81, Punjab Municipal 
Act. Reference is made to 75 I C 737. 2 In 
that case the Municipal Committee was 
not the owner of the land for which it had 
levied tax upon the person possessing it. It 
was remarked in that case that the special 
procedure laid down by the Berar Munici- 
pal Law relates only to appeal against the 
assessment or levy of a tax under the law 
and did not provide a remedy which might 
be done in violation of that law. It was 
also remarked that S. 53, Berar Municipal 
Law did not oust the jurisdiction of the 
Civil Court to relieve one subject of the 
Crown against an illegality imposed upon 
him by any other subject. It was also men- 
tioned that S. 53, Berar Municipal Law, 
is almost word for wor d the same as S. 86, 

2. Municipal Committee Pind Dadan Khan v. 

Bhagwan Singh, (1924) HAIR Lah 619— 

75 I C 737. 
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PuDjab Municipal Act. It was further 
remarked as follows : 

On the finding in the present-! case that the 
Municipal Committee Is not the owner of the bite 
in front of the shops tenanted by Bhagwan Singh, 
the said Bhagwan Singh was not liable to tax as 
he has been. The action of the Municipal Com- 
mittee in levying the tax from him therefore gave 
him a cause of action in a Civil Court. I hold 
that the Civil Court has jurisdiction to try this 
case and that the failure on the part of Bhagwan 
Singh to take action under S. 84 of the Act is no 
bar to the suit, inasmuch as the tax was levied 
illegally. 

In that case the Municipal Committee 
had no title to the rent on which the tax 
was imposed and therefore was committing 
an illegality which could be objected to 
before the Civil Court, without tiling an 
appeal. In the present case the person pro- 
ceeded against is not the person who is 
liable to pay the tax under the Act and the 
money demanded from him is not "claim- 
able” from him under S. 81 of the Act 
under which he is being proceeded against. 
The process is being issued against a wrong 
person from whom the money cannot be 
claimed under the Act. The procedure of 
the Committee is therefore against the Act 
and I agree with the contention of the 
counsel for the applicant that he can raise 
the objection before the Magistrate that 
the money is not claimable from him. I 
forward the proceedings to the Hon’ble 
High Court with the recommendation that 
the order of the Magistrate issuing execu- 
tion against the applicant under S. 81, 
Punjab Municipal Act be set aside. 

Order. The learned Sessions Judge has, 
it seems, lost sight of the important fact 
that the goods taxed were ostensibly passed 
through the terminal tax post as belonging 
to and carried by the Premier Flour Mills. 
This is proved by the documents to which 
the Magistrate has referred in his order. 
The claim made is intra vires of the Com- 
mittee being for money payable on account 
of a tax levied under the Act, the Magis- 
trate’s function was ministerial only, his 
power of inquiry being limited to finding 
whether the amount was claimable or not. 
See in this connexion 1 P R 1891 Cr. 3 
There is no justification for interfering 
with the order passed. The recommenda- 
tion is rejected and the revision petition is 
dismissed. 

R.M./b.k, Petition dismissed. 

3 * Yp R*1891 Cr iPal Committee * La bore, (1891) 
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Blacker J. 

Sodhi Pindi Las and others — Convicts 

Appellants. 

v. 

Emperor. 

Criminal Appeal No. 336 of 1937, Decided 
on 17th June 1937, from order of Addl. 
District Magistrate, Jullundur, D/- 11th 
January 1937. 

(a) Evidence Act (1872), S«. 60 and 160 — 
Witness not stating orally what accused wa# 
alleged to have said — Witness not recollecting 
facts nor stating that he had reported facts 
correctly — Evidence of such witness is inad- 
missible. 

W here no attempt is made by a witness to state 
orally before the Court, what the accused in the 
case was alleged to have said, nor does he stato 
before the Court, that although he has no spccifio 
recollection of the facts themselves, he was sure 
that the facts were correctly reported by him in 
his report, the evidence of such witness is inadmis- 
sible in evidence ‘.AIR 1932 Lah 7, Rel. on. 

[P C30 C 1] 

(b) Penal Code (I860), S. 124-A — Exhorta- 
tion to hearers to join Communist or Bolshevik 
party is not sedition. 

The speech which amounts to an exhortation to 
the hearers to join the Communist or Bolshevik 
party is not in itself seditious within the meaning 
of Section 124-A. [P 630 C 2] 

(c) Penal Code (1860), S. 124-A — Seditious 
slogans. 

Shouting objectionable slogans in a meeting 
such as “destroy the dishonest Government" and 
“long live bloody revolution" is sedition within 
the meaning of S. 124-A. [P 631 C 1] 

Pindi Das in person. 

Sham Lai — for Appellants. 

Ratan Lai Chawla for Advocate-General 

— for the Crown. 

Judgment. — I will deal in this order 
with four appeals arising from convictions 
under S. 124-A, I. P. C., by the Additional 
District Magistrate, Jullundur. In all these 
cases the same preliminary objection has 
been raised by counsel for the appellants 
and that is that inadmissible evidence has 
been relied upon in the shape of the short- 
hand notes and the typed transcript of 
them made by the police reporter Arjan 
Singh. This objection has been made on 
the strength of a judgment of this Court in 
AIR 1932 Lah 7. 1 * It was there pointed 
out that: 

A witness who professes to prove something spoken 
by another is expected to repeat in the witness- 
box what the latter had actually stated. He can, 
of course, refresh his memory by referring to any 
writing made, or any notes taken down by him, 
at the time when the speech was made. He can 


1. Jagan Nath v. Emperor, AIR 1932 Lah 7= 

1932 Cr C 17=134 I C 486=32 Cr L J 1172. 
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also use such writing or notes to corroborate his 
oral testimony. In some cases it is open to a wit- 
ness merely to refer to a document and to say that 
it contains a correct statement of what happened 
in his presence ; but in that case he must depose 
that ho is unable to state from memory what hap- 
pened as owing to a lapse of time and other circum- 
stances he has forgotten it and further that he 
correctly recorded in the document what he had 
heard or witnessed. In such cases that document 
itself becomes primary evidence in the case. 

The facts of that case appear to be practi- 
cally the same as of this and here again no 
attempt was made by this witness to state 
orally before the Court what the accused in 
each case was alleged to have said nor did 
he state before the Court that, although he 
had no specific recollection of the facts 
themselves, he was sure that the facts were 
correctly recorded in the document. This 
evidence is therefore inadmissible in its 
present form. It is true that, under S. 167, 
Evidence Act, improper admission of evi- 
dence is not by itself a ground for a new 
trial or the reversal of the decision if the 
faots have been proved independently of 
that evidence, and it therefore has to be 
Seen in each of these cases whether this is 
so. 

But before doing so, I will merely refer 
to another objection raised in two of these 
appeals and that is that the appellant in 
each case was not confronted by the Magis- 
trate with the particular passages which 
the Magistrate considered to be objection- 
able and asked to explain them. I am 
unable however to find that this is an 
illegality which vitiates the trial. The 
prosecution case in each trial was that the 
whole of the matter was seditious and the 
whole of the matter was put to the appel- 
lants. Although in his judgment the 
learned Magistrate has picked out one or 
two passages as typifying the spirit of the 
whole, his finding is clearly that the whole 
speech is objectionable under S. 124-A, 

I. P. C. 

Turning now to the question of whether 
the offence has been proved by other evi- 
dence I would take each appeal in turn. 
The first appeal is that by Ahmad Din 
against his conviction and sentence of two 
years’ rigorous imprisonment. In this case 
a number of respectable persons who were 
present at the meeting have been produced 
as witnesses and they do reproduce in their 
evidence portions of the speech practically 
verbatim. But I have very grave doubts 
whether this evidence can be considered 
reliable. It is rather significant that all 
these witnesses after a considerable lapse 


of time have remembered exactly the same 
portion of the appellant’s speech and not 
the rest of it, and that they have remem- 
bered it in what is, practically speaking, 
almost the same words. These feats of 
memory involve coincidences which seem 
to me to be too extraordinary to be 
accepted in a Court of law. Moreover, it 
should be noticed that, in the portion of 
the speech which they purport to have 
remembered, there appears a passage 
which, if the appellant did utter it, would 
definitely have been seditious, and that is 
an excitement to Indians to take advantage 
of the seizure by Italy of the Suez Canal, 
if that event ever happened, to fight 
against the Government for independence. 
Curiously enough this passage cannot be 
found in the transcript of the report by 
the Criminal Investigating Department 
reporter which is clearly a far more relia- 
ble account. It would be seen therefore 
that although there is other evidence to 
prove what this appellant said, it cannot 
be taken as reliable and the only basis for 
conviction would be the verbatim report of 
the speech taken down by the Criminal 
Investigating Department reporter. That 
being so, it seems to me that this trial and 
conviction must be set aside as based on 
inadmissible evidence. 

The only question is whether or not I 
should direct a retrial. In this particular! 
case I have read very carefully through the 
speech and I must admit that taken as a 
whole it does not appear to me to be sedi- 
tious in intention. The speech amounts to 
an exhortation to his hearers to join the 
Communist or Bolshevik party and that in 
itself is not objectionable within the mean- 
ing of S. 124. A. It is however true that 
there are certain passages which have been 
referred to by the learned Magistrate in 
which the speaker in his excitement does 
appear to have gone a bit too far and to 
have made remarks calculated to bring the 
Government in India into contempt and 
hatred. But none of these appear to me to 
be very serious in their nature and I think 
that in any case this appellant would have 
been amply punished for them by the 
imprisonment that he has already under- 
gone. Therefore in his case I do not think 
there should be a re-trial and I accept his 
appeal and acquit him. 

The next appeal is that of one Abdul 
Aziz. Abdul Aziz is not alleged to have 
made any speech but to have shouted cer- 
tain objectionable slogans. These slogans 
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were : (l) Destroy the Government. (2) 
Destroy the dishonest Government. (3) 
Long live the ‘bloody revolution’, and (4) 
Destroy the present Government. 

Now, in this case the objection as to the 
evidence of Arjan Singh is immaterial, 
because the shouting of these slogans is 
clearly testified to by other respectable 
disinterested witnesses whose evidence there 
is no real reason to reject. There is how. 
ever a certain amount of defence evidence 
of persons who attended the meeting and 
State that the appellant did not use these 
particular slogans and that all that he said 
was ‘ Inqilab zinda bad" “ Mazdur Kisan 
conference zinda bad". The learned Magis. 
trate has pointed out that all these wit- 
nesses are interested in the appellant and 
that therefore no great reliance can be 
placed upon their evidence. It is true that 
these witnesses are all members of the 
same political party as the appellant and 
to that extent their evidence is probably 
prejudiced against the prosecution and 
biased in his favour. Some of these people 
are respectable persons and I do not think 

are deliberately attempting to 
deceive the Court. But it is fairly obvious 
that with the best intentions in the world 
these persons who are deposing several 
months after the event to shouts raised by 
the appellant in the excitement and hurly 
burly of a political meeting, when there is 
nothing to show that they went there defi- 
nitely to observe and to note the exact 
words used, are not in a position to rebut 
those who did go there definitely as obser- 
vers and noted exactly what was said and 
made a record of it at the time. I for one 
would not like to go in the witness-box 
several months after I had attended a 
meeting of this sort and swear that the 
accused did not use the expression “khuni” 
in referring to the revolution, or the word 
* beiman” in referring to Government. The 
most that I would be prepared to swear is 
that I could not remember having heard 
him use these particular words and I would 
have to admit that in the face of reliable 
evidence by other persons that he did use 
them, my recollection must be faulty. In 
fact it seems to me therefore that it is 
satisfactorily proved by the evidence on 
the record that this appellant did use these 
particular slogans and I have no doubt that 

?! fc , h . 6 ? 1 afc a °y rate, namely “Des- 
troy the dishonest Government” and “long 

w!L bl °?u y revol . ution ”. are objectionable 
within the meaning of S. 124-A, I P C 


I see no reason to interfere with the sen- 
tence and I accordingly dismiss this appeal. 

In the third case the appellant is one 
Ujagar Singh and the accusation against 
him is that he recited a seditious poem. 
The same preliminary objection arises in 
this case and I think mu3t be sustained. 
Some attempt has been made by some of 
the other witnesses to quote words of his 
poem but these are the same witnesses who 
appeared in the first case and I doubt if it 
would be safe to rely on their recollection. 
The question therefore remains whether 
this appellant should be retried or not. I 
do not wish to prejudice any subsequent 
proceedings by giving any opinion a 3 to the 
merits of this particular case and would 
therefore merely record an order that, on 
account of the admission of inadmissible 
evidence, the conviction and proceedings 
are set aside and a retrial is ordered. As the 
retrial will result in prolongation of the 
proceedings which is not the fault of the 
appellant I direct that the appellant be 
admitted to bail to the satisfaction of the 
District Magistrate. 

The fourth appellant is one Sodhi Pindi 
Das. His case is practically identical with 
that of Ujagar .Singh except that he ha 3 
been convicted in respect of a speech and 
not for a poem. On full consideration of 
the case I pass the same order as in the 
case of Ujagar Singh, namely that, owing 
to the improper admission of inadmissible 
evidence, the proceedings and conviction 
are set aside and that the appellant be 
retried. For the same reasons I direct that 
he be released on bail to the satisfaction of 
the District Magistrate. 

S.C./r.k. Order accordingly. 
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bll.ty-Court witness — S. 342 doe. not apply 
to witness called by Court -Accused need not 
be examined again after such witness. 

Section 342 applies only to the prosecution oase 
and not to the witnesses called by the Court. The 
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accused need not therefore be examined asain after 
the examination of a witness called by the Court. 

[P 633 C 1] 

(b) Public Gambling Act (1867), S. 4 — 
Essentials for conviction - It is crime to be 
found in place where gambling is going on — 
No offence to gamble in public place till found 
doing gambling. 

The only crime under the Public Gambling Act 
is being found in the place where gambling is going 
on and it is no offence to gamble in a public place 
as long as a person is not found doing it. The 
persons not found in the place where gambling 
was going on cannot therefore be convicted under 
S. 4 of the Act : 35 P R 1894 Cr, Foil. 

[P 633 C 2] 

E. P. Khosla — for Petitioners. 

Manohar Lai Mehra for Advocate 
General — for the Crown. 

Report. — The accused on conviction by 
Thakar Vikram Singh, exercising the powers 
of a Magistrate of the First Class, in the Fe- 
rozepore District, were sentenced, by order 
dated 20th October 1936, under S. 4, Gam- 
bling Act, to pay a fine of Es. 15 each or 
in default to undergo rigorous imprisonment 
for one week. The facts of the case are as 
follows : 

On the night between 1st and 2nd Sep- 
tember 1936, the Superintendent of Police, 
Ferozepore, raided a building which he 
thought was being used as a public gam- 
bling house. In this raid three persons were 
actually found in the gambling house and 
were arrested. Six other men were arrested 
from the second storey of the same building. 
All these nine persons were sent up for 
trial before Thakar Vikram Singh, Addi- 
tional District Magistrate, Ferozepore, for 
an offence under S. 4, Gambling Act. One 
of them Bishan Das was asked by the 
learned trial Magistrate to give evidence 
under S. 10, Gambling Act, and did so. He 
was acquitted while the other eight were 
convicted under S. 4 and ordered to pay a 
fine of Es. 15 each, or in default to undergo 
rigorous imprisonment for one week each. 
The order is not appealable, and a petition 
for revision has therefore been filed against 
the order of the learned Magistrate. 

It appears that there has been a material 
irregularity in the conduct of the trial. 
The accused persons should have been 
examined at the opening of the trial as 
this was a summons case. The learned 
Magistrate however did not examine any 
of the petitioners. In fact, I find from the 
record that he did not examine the accused 
persons at any stage of the trial. Only at 
one stage the statement of the counsel 


appearing for them is recorded concerning- 
the defence witnesses. It also appears that 
the learned trial Magistrate went to see. 
the spot at the conclusion of the defence- 
evidence. After the inspection of the spot 
he called one Chebe Khan, Police Con. 
stable, as a Court witness. After the evi. 
dence of this witness was recorded, the.- 
accused were never offered any opportunity 
to produce further evidence. The Magis- 
trate merely remarked “the case is closed” 
and he then proceeded to deliver judgment 
at once. The learned Public Proseoutor. 
admits before me that there has been more 
than one irregularity in this oase. The 
whole trial stands vitiated. It therefore 
becomes necessary that the case should be. 
referred to the High Court for revision. 

The learned counsel for the petitioners 
has further urged before me that on the 
merits there should not be a retrial as far as 
five of the petitioners are concerned. These 
are Gulzara Singh, Bawa Earn Kishan, 
Mohan Lai, Tirath Earn and Om Parkash; 
and the argument has been that these per- 
sons were not found at the time of the raid' 
in the gambling house, and therefore they 
cannot be said to have committed any" 
offence. The learned counsel urges that if» 
is not an offence under the law to gamble- 
even in a public gambling house, and that 
the only punishable offence is to be found 
gambling in such a gambling house at the 
time of a raid by the police. Admittedly 
these five petitioners were not found in 
the gaming house. They were caught in 
the neighbourhood in circumstances from 
which the learned Magistrate inferred thafr 
they had been gambling in the gaming house. 
The learned counsel for the appellant relies 
on a decision of the Punjab Chief Court 
being 35 P E 1894 Cr. 1 It is a Single 
Bench decision, and in the course of it 
Eoe J. says : 

I am of opinion that under Ss. 4 to 6 the accus- 
ed must actually be found in the house when the 
search is made. The Act nowhere makes the act 
of gambling even in a common gaming house 
itself an offence; the offence is being found there 
when the house is lawfully searched. If it were 
clearly proved, or admitted, that an accused per- 
son had been gambling constantly, or up to the: 
very moment of the entry by the police, I do not 
see under what section he could be convicted, if he! 
succeeded in effecting his escape before the police 
effected their entry. 

To my mind, the view expressed in thi& 
decision seems startling, bu t no authority 

1. Fazal Ahmad v. Empress, (1894) 35 P R 

1894 Cr. 
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to a contrary proposition has been cited 
before me. 

In these circumstances, I direct that the 
records of this case be forwarded to the 
High Court with the recommendation that 
the present convictions and sentences be 
set aside, and either a retrial of all the 
petitioners ordered, or in case the view 
expressed in 35 P R 1894 Cr 1 is accepted, 
a retrial of the three petitioners Gurbakhsh 
Singh, Jagan Nath and Karam Chand alone 
be ordered. 

Note. The fine register shows that the 
fines in question were realized by the Court 
concerned and credited into the treasury 
on 26th October 1936. 

Order. The learned Sessions Judge 
recommended that the proceedings in this 
case should be set aside on account of what 
he considers to be two material irregula. 
nties. The first is that the accused were 
not examined at the opening of the trial 
as is necessary in a summons case. I find 
however on referring to the summary trial 
register that the learned Sessions Judge 
appears to be under some misapprehension 
as regards this point as the summary regis- 
ter shows that they were examined at the 

appears to have 
misled the learned Sessions Judge is that 
the learned Magistrate adopted the course, 
which he need not have adopted in a sum- 
mary trial, of recording the evidence of the 
witnesses on separate sheets of paper. It 
seems that the file of these separate sheets 
of paper must have appeared to the learned 
cessions Judge to be the whole of the 
record which of course it is not. The second 
point on which the learned Sessions Judge 
recommends the trial to be upset is the 
omission of the learned Magistrate further 
to examine the petitioners after he had 
called a Court witness at the close of the 
trial. But the statute does not require the 
accused to be examined again after the 
examination of a Court witness and S. 342 
only applies to the prosecution case and 
not to witnesses called by the Court. It 
has been held that if in fact no prejudice 
has been caused by the omission to exa- 

£" a - CCUS6( ? in such circumstances 
there is no irregularity at all in the trial. 

' n th ' 9 tria1 ' The evidence 
of the Court witness Chebe Khan has add. 

ed nothing whatever to the case of the 

netSerf • aDd haS DOt P re i udi <*d the 
petitioners m any way. The case against 

Cheh a W Kh d haVe ■ 6n exaotl V the same if 
Chebe Khans evidence had never been 
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taken. There is therefore no ground to set 
aside the trial in this case. 

I>ut I am of opinion that the convictions 
of Mohan Lai, Ram Kishan, Tirath Ram 
and Om Parkash cannot be upheld. It is 
clear from the evidence that they were 
not found in the place where the gaming 
was going on within the meaning of S. 4, 
1 ublic Gambling Act. The law in this 
matter has been very clearly stated by 
Roe J. in 35 P R 1894 Cr. 1 Whatever may 
or may not have been the intention of the 
Legislature in drafting S. 4, what they have 
said is that the only crime i 9 being found 
in the place where gambling is going on 
and that under the Act it is no offence to 
gamble in a public place as long as you are 
not found doing it. 

The case against Gulzara Singh i 3 how- 
ever slightly different. There is evidence 
which there is no reason to disbelieve that 
when the police party were approaching 
the chaubara in which the gambling was 
proved to be going on, a Sikh, who was 
afterwards identified by the same witness 
as Gulzara Singh, “peeped out of the chau- 
bara over the parapet of the chaubara." 
If it could be satisfactorily proved that 
this means that he had just come out of 
the chaubara I think the conditions of 
S. 4 would have been fulfilled in his case. 
But the evidence is not very definite and 
clear on this point and the plan of the 
spot does not help. It is impossible there- 
fore to determine the exact relation of the 
place where this Gulzara Singh was seen 
peeping out of the parapet of the chaubara 
to the place where the gambling was actu. 
ally going on so as to enable the Court to 
decide whether at the time he was seen by 
the police he was or was not, practically 
speaking, in the place where the gambling 
was going on. He must, I think, be given 
the benefit of this doubt. 

With regard then to three of the peti- 
tioners, Gurbakhsh Singh, Jagan Nath and 
Karam Chand, I see no reason to interfere 
and their petition is rejected. With regard 
to the other petitioners however I am of 
opinion that a conviction under S. 4, Public 
Gambling Act cannot be sustained and a 3 
far as they are concerned their petition is 
accepted and they are acquitted. 

A . L./r.k. Order accordingly. 
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Ghulam Haider — Convict — Petitioner. 

v. 

Emperor . 

Criminal Revn. No. 1500 of 1937, Decid- 
ed on 25th January 1938, from order of 
Sesa. Judge, Multan, D/- 9th July 1937. 

(a) Penal Code (I860), S. 403 — Proof of 
receipt of money and mere failure to account 
not sufficient — Proof of conversion to his use is 
necessary. 

Not only has the prosecution in a case of cri- 
minal misappropriation to prove that the accused 
reoeived the money and has not accounted for it 
but also to prove that he converted it to his own 
use. Proof of receipt and failure to account is 
naturally a long way towards proof of misappro- 
priation, but it is not the whole way: AIR 1928 
Lah 382; AIR 1934 Cal 425 and AIR 1934 
Sind 22, Rel. on. [P 685 0 1] 

(b) Criminal Trial — Complicated case — Ser- 
vices of Public Prosecutor or special Public 
Prosecutor should be sought at trial itself. 

In a complicated case the services of the Public 
Prosecutor, or if necessary, of a special Publio 
Prosecutor should be requisitioned at the trial or 
to investigate the oase and not merely at the stage 
of appeal. [P 635 C 2] 

J. G. Sethi — for Petitioner. 

R. 0. Soni and Parma Nand, Public Pro- 
secutor — for the Croton. 

Order. — This is a petition by one Ghu- 
lam Haider for revision of a conviction 
under S. 408, I. P. G. and sentence of two 
years’ rigorous imprisonment and fine. 
Ghulam Haider, petitioner, was the Assis- 
tant Manager of the Court of Wards, Dogar 
Kalasra, District Muzaffargarh. He was 
convicted by a Magistrate on three charges 
under S. 409, I. P. 0., of criminal mis- 
appropriation of moneys belonging to that 
Court of Wards. On appeal the learned 
Sessions Judge acquitted him on two charges 
but maintained the principal charge only 
altering the conviction from under S. 409 
to one under S. 408, 1. P. C. The petitioner 
was charged with embezzling three sums : 
(l) Rs. 4.8-0, (2) Rs. 85-11-0 and (3) Rupees 
810-6-6. He was acquitted by the learned 
Sessions Judge in respect of the first two 
heads of the charge on the ground that it 
was not proved that these amounts had 
come into his hands. As to the third the 
finding of the Courts below was that the 
petitioner had actually embezzled Rupees 
551-13-3 out of the sum charged. The Court 
of Wards had dealings with a firm in Sana- 
wan called Jassa Ram-Tilok Chand. The 
finding of the Courts below is that on 17th 
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October 1935 Ghulam Haidbr met ft mem- 
ber of the firm named Kewal Ram by acci- 
dent at Sanawan railway station. Kewal 
Ram had just received a large sum of 
money from a client out of which he paid 
Rs. 1740 to Ghulam Haider who gave him 
a receipt. Ghulam Haider however only 
entered in the book Rs. 1188-2-9 and failed 
to account for the balance. This was not 
specifically charged against the accused. The 
charge was based on the theory that the 
Assistant Manager had sold to the firm 
grain received from the tenants for Rupees 
1998-9-3 but had only accounted for Rs. 
1188-2-9 leaving a balance of Rs. 810-6-6 
to be accounted for. The Sessions Judge 
held that the whole amount was not proved 
to have come into the hands of the accused 
but that this item of Rs. 1740 was so 
proved. 

I agree with the Courts below that Rs. 
1740 is proved to have been paid in cash 
to Ghulam Haider on 17th October 1935 
by Kewal Ram. (His Lordship then exa- 
mined the evidence and proceeded.) The 
Courts below have found that he has not 
accounted for the balance. Mr. J. G. Sethi 
who represented the accused argued that 
he had done so. His argument is that the 
Court of Wards had in the autumn of 1935 
two sets of transactions with Jassa Ram- 
Tilok Chand. One was for a sum amounting 
to Rs. 2097-15-3; a half-share was of this 
firm and another half of a dealer named 
Rup Chand. The other transaction was 
that in question for Rs. 1998. Various 
entries in the Court of Wards’ registers 
are referred to totalling to Rs. 2015-7-9 
and it is said that these are payments on 
that account. But Tilok Chand as D. W. 1, 
admitted that in their firm’s roznamha 
payments totalling Rs. 1334 were made 
to the accused and that no other amount 
was shown to have been paid to him by 
name. Now the argument of the defence 
is that out of the Rs. 1740 paid, Rupees 
1188-2-9 were on account of the second 
transaction. In fact it is said to amount 
to Rs. 551-6-6 credited on 3rd August 1935. 
This consists of a total of Rs. 319-1-3 in 
register N and Rs. 262-6-9 in register O, a 
total of Rs. 581-8.0 less Rs. 30 odd credited 
in error. Register N is the general cash 
register of Malak Hamid Yar and register O 
is the general cash register of Malak Khair 
Mohammad. 

Now these sums are totals of sums credit- 
ed to various tenants. Mr. Sethi’s expla- 
nation is that they represent the repayment 
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of takavi advances. He says that the estate 
made takavi advances to their tenants; the 
tenants repaid in grain and when it was 
sold, the amounts were credited to the 
various tenants’ accounts. There is no evi. 
dence to this effect, but the coincidence 
of the figures is remarkable. I asked Mr. 
Sethi to prove hi3 allegation that these 
sums had been credited to the previous 
account by producing the account between 
the firm Jassa Ram-Tilok Chand and the 
Court of Wards. It appears that neither 
the Court of Wards nor the firm main- 
tains any such account book; at any rate 
there is no such book on the reoord and no 
evidence that such a book exists. The truth 
of the defence is therefore far from proved. 
But of course it is not necessary to prove 
the innocence of the accused; it is for the 
prosecution to prove his guilt. From this 
elementary proposition it follows that not 
[only has the prosecution in a case of cri- 
minal misappropriation to prove that the 
accused received the money and has not 
accounted for it, but also to prove that he 
converted it to his own use. Proof of receipt 
and failure to account is naturally a long 
way towards proof of misappropriation, 
but it is not the whole way; for specific 
cases see the rulings reported in A I R 
1928 Lah 382, 1 AIR 1933 Cal 800, 2 
AIR 1934 Cal 425 s and AIR 1934 Sind 
22. AIR 1934 Cal 425 3 is the simplest 

case and the simplest exposition of the 
law. 

Now in the present case there is no evi- 
dence as to the system of keeping accounts 
in this Dogar Kalasra Court of Wards. We 
have no information as to what registers 
were supposed to be kept or were actually 
kept. The prosecution and defence are 
agreed that the petitioner on 18th October 
accounted for Rs. 1188.2.9. I find that 
this consists of two items, one for Rupees 
804-8-0 in register Ex. P N, Malak Hamid 
Yar’s general cash register, the other for 
Rs. 383.10.9 in Ex. P O, Malak Khair 
Mohammad's general register. There is no 
evidence and it was not explained in argu- 

1 * 7n^ peror ’ (1928) 15 A I R Lah 
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ments before me why there are two general 
cash registers, and I can only guess that 
there are two minor brothers and a register 
for the share of each. Mr. Soni for the Crown 
urged that the prosecution could not prove 
a negative. He also relied on the answer 
of the accused already quoted, and said, 
what i9 indeed clear, that the accused 
could not have possibly received the balance 
of the Rs. 1740 on ruqas which he had 
returned. There is force in these argu- 
ments but the prosecution must prove its 
case. Now, it would generally be pos- 
sible to prove misappropriation of money 
to the use of the accused by producing the 
books in which the receipt ought to be 
entered and showing that it is not there. 
In this case about the receipt of Rs. 1740 
one would expect an entry, but there i 3 
not even that. There are unexplained 
entries in two different registers amount- 
ing to Rs. 1188-2-9. In the absence of 
clear accounts, I am not prepared to hold 
that the prosecution has proved the guilt 
of the accused beyond doubt. I give him 
the benefit of the doubt and acquit him. In 
my opinion this case shows that the system 
of maintaining accounts for this Court of 
Wards leaves a great deal to be desired. 
And in a complicated case of this kind, 

I think the services of the Public Prosecu- 
tor, or if necessary, of a special Public Prose- 
cutor, should be requisitioned at the trial 
or to investigate the case and not merely 
at the stage of appeal. I repeat that there 
is no evidence in this case what registers 
were kept and what registers ought to be 
kept by the Court of Wards and what 
payments were entered in each. The hand- 
writing of the Magistrate has added mate- 
rially to the difficulty of deciding this 
petition. 

K.S./r.k. Petition allowed. 
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Appellant. 


Skemp J. 

Kheman — Defendant - 

v. 

Chhotu Plaintiff Respondent. 

Second Appeal No. 123 of 1938, Decided 
on 28th April 1938, from decree of Senior 
S^-Judge, Rohtak, D/„ 10th November 

# (a) Evidence Act (1872), S. 13-Plan filed 
in previous suit describing property as belong- 
ing to plaintiff s predecessor is inadmissible in 
evidence. 
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The Illustration to S. 13 shows that an instance 
claiming a right means something more than a 
mere statement of boundaries in a deed or in a 
plan. A distinction has been drawn between a 
claim and a statement of claim. A plan filed in 
a previous suit in which certain property wa9 not 
then in dispute describing the property as of the 
plaintiff’s predecessor is not an instance in which 
the right in dispute was claimed and hence is not 
admissible in evidence : AIR 1925 Cal 684, Bel. 
on; Case law referred. [P 636 G 2; P 637 C 2] 

(b) Evidence Act (1872), S. 157 — Suit for 

possession of certain shop — G, a neighbour of 
plaintiff, giving evidence and in support of his 
testimony producing rent deeds executed in his 
favour and reciting that shop belonged to 
plaintiff — Deeds not signed by G — Deedscannot 
be relied on as corroborative evidence of his 
testimony. 

In a suit for possession of certain shop one G, 
who was a near neighbour of the plaintiff, gave 
evidence. He said that the shop in dispute belonged 
to the plaintiff and in support of his testimony 
produced some rent deeds executed in his favour, 
which in the recital of the boundaries gave the 
shop in dispute as the property of the plaintiff. G 
actually did not sign any one of the deeds : 

Held that G could not refer to deeds to which 
he was not a party, i. e. to statements which he 
did not make as corroborative evidence under 
Section 157. [P 637 G 2] 

Yeshpal Gandhi for Faqir Chand Mital 

— for Appellant . 

Shamair Chand and Parkash Chand — 

for Respondent . 

Judgment. — Chhotu, a Mahajan of vil- 
lage Gorar in Eohtak District, brought a 
suit on 14th October 1935 for possession of 
a shop, on the allegations that the shop 
was his ancestral property and that the 
defendant Khema, a Jat, had entered into 
forcible possession in the absence of the 
plaintiff in August 1934. The defendant 
denied that the property belonged to Chhotu 
or that he had taken forcible possession. 
He further pleaded that the plaintiff was 
a Gharibdasi sadhu with no interest in 
worldly affairs and incapable of suing. The 
learned trial Judge dismissed the suit, but 
the appeal was accepted by the Senior 
Subordinate Judge of Eohtak, who granted 
the plaintiff a decree. The defendant has 
come here in second appeal. The trial 
Judge found that the plaintiff, although a 
Gharibdasi sadhu, was very much alive to 
worldly affairs and that he was capable of 
suing. The plaintiff relied on a plan 
Ex. P. 2 filed by his predecessors-in-inte- 
rest in a suit of the year 1875, in which 
this property, which was not then in dis- 
pute, was described as the property of the 
plaintiff's grandfather Sukh Dal. The trial 
Judge excluded this plan from evidence, 


first, because in his opinion, the identity of 
the present shop with that shown in the- 
plan was not proved and, secondly, because 
in any event the plan, which was filed in a 
suit against Brahmins, i. e. strangers, wae 
not admissible against Khema. The plain- 
tiff also relied on three recent rent deeds 
executed in favour of Gugan Mai, Mahajan, 
a near neighbour, which in reciting the 
boundaries of Gugan Mai’s property set 
forth the shop in dispute as belonging to 
Chhotu. The learned trial Judge excluded 
these rent deeds also. He found that the 
oral evidence was of an ordinary type, in- 
sufficient to prove the plaintiff's ownership; 
and finding both issues of ownership and 
possession within 12 years against the 
plaintiff, he dismissed the suit. The learned 
Senior Subordinate Judge on appeal held 
that the plan of 1875 was admissible and 
even attached some weight to the recent 
rent deeds. He accepted the appeal and 
decreed the suit as aforesaid. 

Before me it is not contested that the 
finding tl^at the shop now in dispute is the 
same as that shown in Ex. P. 2, the plan 
of 1875, as belonging to Sukh Lai, is a, 
finding of fact by which I am bound. The 
points of law argued are that (l) the plan 
and (2) the rent deeds are inadmissible in 
evidence. As to the plan, S. 83, Evidence 
Act lays down that maps or plans made 
for the purposes of any cause must be 
proved to be accurate ; and apparently this 
would govern Exhibit P. 2. Mr. Shamair 
Chand for the respondent, however, relies 
on S. 13, Evidence Act and says that the 
shop now in dispute shown as the property 
of Sukh Lai in the plan is an instance in 
which the right in dispute was claimed. 
In my judgment this is not so. The Illustra. 
tion to S. 13 shows that an instance claim- 1 
ing a right means something more than a 
mere statement of boundaries in a deed or 
in a plan. A distinction has been drawn 
between a claim and a statement of claim : 
see A I E 1925 Cal 684, 1 a Division Bench 
ruling : 

The word ‘olaim’ denotes a demand or assertion, 
in relation to a thing or attribute as against or 
from some person or persons, showing the exist- 
ence of a right to it in the claimant. A bare state- 
ment may or may not be a claim according to the 
attending circumstances in which it is made. It 
may amount to a claim or be a mere statement of 
claim. 


In that case it was held that a state- 
nent in a pattah that the land to the west 

1. Radha Krishna v. Sarbeswar Nag, (1926) 12 
A I R Cal 684=86 I 0 674=29 OWN 469. 





Kheman V. Chhotu ( Skemp J.) Lahore 637 


of the land demised belonged to the execu- 
tant was not a claim” but a mere recital. 
Apparently that ruling would govern this 
case. AIR 1927 Cal 1,~ a Full Bench 
ruling, is also in point. See also 49 I C 
951, 3 another Division Bench judgment of 
the Calcutta High Court, in which Sander- 
son C. J. delivering the judgment of the 
Bench, held that an old map prepared on 
behalf of one of the parties to a litigation 
*was a private map and no evidence against 
the other party to the litigation. 8 Lah 
€51* was referred to by both parties. In 
that case a Bench presided over by the 
Hon ble Sir Shadi Lai held that certain 
•deeds of sale concerning plots adjacent to 
the land in suit, reciting that the latter 
was the plaintiffs property, the executants 
'being strangers to the suit, could not he 
relied upon because the exeoutants of the 
deed were neither produced as witnesses 
nor proved to be dead. That does not really 
help as far as Ex. P. 2 is concerned. Refer- 


ence was also made to 37 P L R 454, 5 : 
judgment pronounced by me on behalf of : 
Division Bench of this Court, which sai< 
that recital of boundaries of adjacent pro 
perties in old deeds, though not conclusive 
could be taken into account. This expres 
sion of opinion was unnecessary for th< 
decision, which rested on other evidence 
and I now think that it is wrong. Mr 
oh am air Chand for the respondent als< 
referred to a ruling of 1922 of the Madras 
High Court, reported in 70 I C 389, 6 whicl: 
relied on a mortgage deed executed in the 
1874. The judgment said : 

T . h ? I < fche lo wer Courts) held on the first point 
that the assertion of title as owner found in Ex 

1, and a!so implied by that transaction of mort- 
gage itself, is admissible under S. 13, Evidence 
Aot, and on the second point that the statement 
which forms the recital in Ex. 1 as to how the 
title was acqmred, is also admissible under S. 32, 
ui. u), Evidence Act. 


^Vith all respect, the judgment is n 
very clear. I am inclined to think, in vie 
of authorities quoted above, that t 
recital of title did not amount to a claii 
but that the transaction of mortgage itse 
v?as admissible u nder S. 13. This ca 

a ‘ B (1927f r i4 K l Sh r° r i * 0y v - M °hin Chandi 
HAIR Cal 1 — QQ T r iqo_ 

CWN82(FB). ^ 1 C 189 “ 

8 ' a9 S 19)6 B A h TR n n V .-o? awab of Alurshidaba 
6 A I R Cal 231=49 I C 951 
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therefore does not carry us any further. 
The result of this argument is that, in my 
opinion, the plan Ex. P. 2 showing Sukh 
Lai as in possession is inadmissible in evi. 
dence. Mr. Shamair Chand admitted that 
if the plan had been a recent one, it would 
not be admissible unless the person pre- 
paring it appeared as a witness and swore 
to his knowledge of the facts and the 
correctness of the plan. This being so, I do 
not see why a document should be admitted 
merely on account of its age. It is quite true 
that the plaintiffs in 1875 had no apparent 
motive for saying anything, which was not 
correct, about the property now in dispute; 
but it did not matter for the purposes of 
that suit whether the description of the 
shop as Sukh Lai s was right or wrong; and 
the present defendant’s predeces 3 ors-in- 
interest had no opportunity of contesting 
the statement. A better guarantee than 
this is required before letting in evidence 

which cannot be tested by cross-exami- 
nation. 

. ^he position as to the rent deeds is 
simpler. They were executed by three 
different persons in favour of Gugan Mai 
Mahajan, a near neighbour of the plaintiff. 
Gugan Mai gave evidence. He said that 
the shop in dispute belonged to the plaintiff 
and in support of his testimony produced 
the three rent deeds executed in his favour, 
which in the recital of the boundaries gave 
the shop in dispute as the property of 
Chhotu. These three deeds were executed 
respectively in the years 1929, 1933 and 
1934. Gugan Mai actually did not sign any 
one of the three deeds, and it is therefore 
uiged that he could not rely on them 
under S. 157 as corroboration of his testi- 
mony. The executants of the two earlier 
deeds were not called. The executant of 
the third was a school master who had 
come to the village for the first time on 
30th June 1934, his deed being executed 
on 18th July 1934. He said that he had 
no knowledge of the boundaries, that he 
stated what he was told but that all the 
villagers said that the shop belonged to 
Chhotu. This is mere hearsay. As to Gugan 1 
Mai, I think he cannot refer to deeds to 
which he was not a party, i. e. to state-1 
ments which he did not make, as corrobo-! 
rative evidence under S. 157. If a point be 1 
stretched and it be said that Gugan was 
practically a party to the deeds, the posi. 
tion simply is that Gugan Mai stated in 
ln 1935 that the shop belonged to 
Lhhotu and that he had previously said so 
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three times, the earliest date being 1929. 
In my opinion these rent deeds also are 
inadmissible. The conclusion of the learned 
Senior Subordinate Judge of Rohtak was 
therefore vitiated by inadmissible evidence. 
Following 8 Lah 651, 4 I set aside his judg- 
ment and decree and direct that he should 
come to a fresh finding excluding the inad- 
missible evidence. He should also come to 
a finding as to Issue 2 as regards possession. 
Costs of this hearing are to follow the 
event. The learned counsel for the parties 
have been told that their clients are to 
appear in the Court of the Senior Subordi- 
nate Judge, Rohtak, on 30th May 1938 to 
obtain a date for the re-argument of the 
appeal. 

D.S./r.K. Decree set aside. 
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• Addison Ag. C. J. and Din 
Mohammad J. 

Prabhu Mal — Defendant — Appellant. 

v. 

Chandan,' Plaintiff and another , 

Defendant — Respondents. 

Letters Patent Appeal No. 69 of 1938, 
Decided on 23rd May 1938, from decree of 
Abdul Rashid J., reported in A I R 1938 
Lah 512 . 

# (a) Punjab Redemption of Mortgages Act 
(2 of 1913), S. 12 — Order of dismissal as con- 
templated in S. 12 — Suit must be brought with- 
in one year : 40 P L R 245=A I R 1938 Lah 512, 
Reversed. 

Under S. 12, a party against whom an order of 
dismissal is made under any of the sections of the 
Act enumerated there, is bound to institute a suit 
to establish his rights in respect of the mortgage 
within one year under Art. 14, Lim. Act and if he 
fails to do 60 , his right is lost for ever : 40 P L R 
245= A I R 1938 Lah 512, Reversed; AIR 1925 
Lah 385 and AIR 1934 Lah 384, Rel. on, 

[P 689 G 1 ; P 640 0 2] 

(b) Punjab Redemption of Mortgages Act (2 
of 1913), S. 12 — Disposal of petition without 
touching merits is contemplated by the Act. 

The law contemplates the disposal of petitions 
under the Redemption of Mortgages Act on grounds 
other than those which touch the merits of the 
petition and it empowers the Colleotor to dispose 
of those petitions on those grounds. For a Collector 
therefore to dismiss an application on grounds 
other than merits is not to refuse jurisdiction 
inasmuch as this is a manner of exercising juris- 
diction permitted by the Aot '.AIR 1929 Lah 
513 , Dissent. [P 640 0 1] 

(c) Interpretation of Statute •— Court* should 


interpret plain words of la*: and Apply i 
rather than enter into equity or logic of it. 

Sitting as a Court of law, Judges are concerned 
neither with the equitable side of the legislation 
nor with the logic of it. They have to interpret 
law in its plain sense and to apply it so interpreted 
to the facts of any case that arises without refer- 
ence to logic or equity. [P 640 0 1] 

(d) Punjab Redemption of Mortgages Act (2. 
of 1913), S. 12 — Orders against party unde* 
St. 6 to 11 — He is person aggrieved. 

Any person against whom any order is made 
under Ss. 6 to 11 is a person aggrieved within the 
meaning of S. 12 : AIR 1929 Lah 513, Rel. on ; 
(1880) 14 Ch D 458, Ref. [P 640 0 2J 

Achhru Ram — for Appellant. 

Shamair Chand — for Respondent 

(Plaintiff). 

Din Mohammad J. — This appeal has 
arisen in the following circumstances: One 
Shadi, mortgaged his land with possession 
to one Prabhu on 30th May 1901 and the 
mutation relating to that transaction was 
sanctioned on 24th November 1903. In 
September 1927, Chandan, one of the legal 
representatives of Shadi, made an applica- 
tion under S. 4, Redemption of Mortgages 
Act (2 of 1913). The mortgagee resisted 
the application principally on the ground 
that the mortgagor’s rights had been ex-, 
tinguished and that he, the mortgagee, was 
not the complete owner of the land. The 
Assistant Collector while remarking that 
the objection made by the mortgagee 
appeared to him to be sound, dismissed the 
application on the ground that he could not 
enter into a discussion of a complicated 
matter in those summary proceedings and 
directed the petitioner to seek his remedy 
in regular Courts. No further action was 
taken by the representatives of the mort- 
gagor until 6th December 1935 when the 
present suit for redemption was instituted- 
The mortgagee contended inter alia that 
inasmuch as no suit had been instituted 
within one year of the order of the Assist- 
ant Collector dismissing the application 
under the Redemption of Mortgages Act, 
the suit was barred under Art. 14, Lim. 
Act. The trial Court however did not give 
effect to this plea and made a decree in 
terms of the relief prayed for. On appeal, 
the Senior Subordinate Judge also agreed 
with the trial Court. Thereupon, a further 
appeal was presented to this Court, which 
came for hearing before Abdul Rashid «L 
He too upheld the decision of the Courts 
below on the question of limitation and 
dismissed the appeal. Hence this Letters 
Patent appeal. 
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Counsel for the appellant contends that 
under Sec. 12, Redemption of Mortgages 
Act, a party against whom an order of 
dismissal is made under any of the sections 
,of the Act enumerated there, is bound to 
institute a suit to establish his rights in 
Respect of the mortgage within one year 
under Art. 14, Lim. Act, and if he fails to 
do so, his right is lost for ever. Counsel for 
the respondent, on the other hand, urges 
that S. 12 contemplates such orders only 
as in any manner prejudicially affect the 
right of any party in relation to the mort- 
gage in dispute and that those orders which 
do not touch the merits of the case do not 
come within the purview of S. 12. Certain 
authorities have been relied upon in con- 
nexion with the contentions raised on either 
side and before we formulate our conclusion, 
it will be necessary to review them at some 
length. In 6 Lah 206, 1 the predecessor- 
m. interest of the plaintiff had made an 
application to the Collector for the redemp- 
tion of a mortgage under the Redemption 
of Mortgages Act and his application had 
been dismissed on the ground that the claim 
was barred by limitation. On a subsequent 
suit being brought by the plaintiff for 
redemption more than one year after the 
date of this order, it was contended by the 
mortgagee that the suit was barred by time 
under Art. 14, Lim. Act. The contention 
was repelled by both the trial Court and 
the lower Appellate Court, but was allowed 
by a single Judge of this Court. There 
upon a Letters Patent appeal was pre- 
sented, which came for hearing before Sir 
Shadi Lai C. J. and LeRossignol J. the 
main ground of attack being that Art. 14 
Lim. Act, had no reference to such orders 
as were passed under the Redemption of 
Mortgages Act. The learned Judges came 
to the conclusion that the real nature of 

the emt contemplated by the Legislature 
m b. 12, Redemption of Mortgages Act 
J'?, 3 “ 8n * t to aside the Collector’s order 
bronihf C °. n3equenUy if a was not 

was out oTtiZ ° DB y6ar ° f that ° rd6r ’ 


raised by fch e defendantB on the ground 
that the dispute cannot be settled sum. 
manly, practically amounted to denial of 
jurisdiction and inasmuch as in order to 
enable the plaintiff to succeed in his suit 
for redemption, it was by no means neces- 
sary to set aside that order, he was not 
bound to bring a suit within one year of 
the said order. They however remarked 
that a party against whom such an order 
was made was a party aggrieved within 
the meaning of S. 12 of the Act. Counsel 
for the appellant has criticized this judg 
ment on the ground that it places a very 
narrow interpretation on the wording of 
b. 12 of the Act and that in so doing ife 

unnecessarily curtails the scope of that sec- 
tion. On giving due consideration to the 
arguments advanced on either side and to 
the reasoning employed by the learned 
Judges responsible for that judgment, we 
consider with all respect that that case has 

not been correctly decided. S. 12 is worded 
as follows : 

s A Dy , P p r o y ,^ ggri ?y ed , by an order made under 
.J 10 or 11 of this Aot may institute ^ 
suit to establish his rights in respect of ^ . 

thenrY^ S h b n C K fc ° the resulfc of such 8uifc * if any* 
the order shall be conclusive, 

thJt he r8l6Tant portion of s - 6 Jays down 

fljy her . e the mor ^>agee appears and the petitioner 

he^rine thfr Y^Y th u p , etition is called on for 
nearing, the Collector shall make an order that 

admtt cl^ d : SmUSed 


C J D and R 19 d 9 Lah T 513 - 2 Bir Shadi Lai 
Hnn^f 3 Br08 f? way J - that the rejec- 

8 9 wit a hnnt PPll0a -i° n - by a Colleotor u^er 

di a n,Yi h , considering the merits of the 

P te apd after rec ording the objections 

1- =88 a iCfl4^r, a r d i. ( ^ 5) 12 A I R Lah 385 
-88 I C 945—6 Lah 206=26 P L R 883. 

a ' ^ Ram v ' Darba M »l. (1929) 16 A I R T a,, 
613=121 1 C 379=80 P LB 440 


It is obvious that an order made under 

, ?• lf ‘ he , mortgagee refuses to admit the 
claim of the petitioner, is that of a bare 
distnissal without reference to the merits 
of the case, but still it is an effective order 
under S. 12 and the dismissal will be con- 
cliisive if it is not set aside as contemplated 
by b. 12. If it is once held that a party 
against whom an order is made is a party 
aggrieved, even though the order is not on 
the merits, it is impossible to draw a dis 
tinction between those orders which go to- 
the detriment of the party concerned on 
the merits and those that do not. The plain 

J aD P a ? e ,. of ,. S ' V 2 . does not admit of any 
such distinction being drawn and it is well 

settled that the function of the Courts is to 

administer the law as they find it and not 

to introduce into the clear provisions of the 

Legislature words which do not exist there. 

In other words their function is to judge 

and not to legislate. And in these circum. 

stances, it is difficult to follow the reason- 
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ing on which the decision in A I R 1929 
Lah 513 2 is based. Moreover, S. 9 contem- 
plates objections on grounds other than the 
amount of the deposit and empowers the 
Collector either to dismiss the petition in 
those circumstances or to hold a summary 
enquiry regarding the objection raised by 
the mortgagee. S. 10 lays down inter alia 
that if on enquiry regarding any objection 
so raised by the mortgagee the Collector is 
of opinion that there is a sufficient cause 
for not proceeding further with the peti- 
tion, he shall dismiss the petition. It will 
ibe obvious that the law contemplates the 
[disposal of petitions under the Redemption 
lof Mortgages Act on grounds other than 
Ithose which touch the merits of the peti- 
tion and it empowers the Collector to dis- 
pose of those petitions on those grounds. 
For a Collector therefore to dismiss an 
application on grounds other than the merits 
is not to refuse jurisdiction inasmuch as this 
is a manner of exercising jurisdiction per- 
Imitted by the Act and it is denial of juris- 
diction which is the main ground on which 
AIR 1929 Lah 513 2 appears to have 
proceeded. 

It may be that the interpretation which 
is sought to be placed by that judgment on 
S. 12 is more reasonable or more equitable 
but sitting as a Court of law we are con- 
cerned neither with the equitable side of 
the legislation nor with the logic of it. We 
have, as remarked before, to interpret it in 
its plain sense and to apply the law so 
interpreted to the facts of any case that 
arises without reference to logic or equity. 
In 15 Lah 389, 3 a Full Bench of this Court 
reaffirmed the principle enunciated in 6 
Lah 206. 1 Both these cases were sought to 
be distinguished by the respondent’s coun- 
sel on the ground that there a decision had 
been given by the Collector on the merits 
but, as explained above, that circumstance 
is immaterial. Counsel for the respondent 
has further contended that the construc- 
tion put upon the term ‘aggrieved’ by the 
Letters Patent Bench in A I R 1929 Lah 
51 3 2 is open to objection and has drawn 
our attention to a quotation from (1880) 14 
Ch D 458 4 which is to the following effect : 

It ia said that any person aggrieved by any 
order of the Court is entitled to appeal. But the 


3. Gangu v. Mahanraj Chand, (1934) 21 A I R 
Lah 384=149 IC 661=15 Lah 889=36PLR 
337 (F B). 

4. Ex parte Sidobottam, (1880) 14 Ch D 458=49 

LJ Bk 41=42 L T 783=28 W R 716. 
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words ‘person aggrieved* do not rfelly mean a man 
who is disappointed of a benefit which he might 
have received if some other order had been made. 
A ‘person aggrieved* must be a man who has 
suffered a legal grievance, a man against whom a 
decision has been pronounced whioh has wrong- 
fully deprived him of something, or wrongfully 
refused him something, or wrongfully affected his 
title to something. 

This may be so, but it cannot be urged 
that in the dismissal of the petition in the 
present case the plaintiff did not suffer a 
legal grievance or that the Assistant Col- 
lector did not wrongfully refuse to adjudi- 
cate upon the merits of the petition or 
wrongfully deprive the petitioner of the 
chance of obtaining the redemption of the 
land in summary proceedings. Even on this 
authority, therefore, we consider in res- 
pectful agreement with the learned Judges 
who decided AIR 1929 Lah 513 2 that any 
person against whom any order is made 
under Ss. 6 to 11, Redemption of Mortgages 
Act is a person aggrieved within the mean, 
ing of S. 12. We may with advantage 
quote here the pertinent observations made 
by LeRossignol J. in 6 Lah 206 1 at p. 216: 

It has also been objected that this interpretation 
operates to reduce the normal period of limitation; 
but when a dispute has been established we do 
not think that that in itself is an unfortunate 
clroumstance. However that may be, an indivi- 
dual who takes advantage of a summary procedure 
must suffer its disadvantages as well as enjoy its 
benefits. 

We are consequently of opinion that| 
having failed to bring a suit within fone 
year of the order of the Assistant Collector 
dated 26th September 1928, the petitioner 
lost his right to bring a regular suit under 
Art. 14, Limitation Act and that his suit 
instituted in 1935 was hopelessly time- 
barred. On these grounds we allow this 
appeal, set aside the order of the learned 
Judge of this Court as well as the orders 
of the Courts below and dismiss the suit. 
In the peculiar circumstances of the case 
however we leave the parties to bear their 
own costs throughout. 

b.d./r.k. Appeal allowed. 
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Skemp J. 

Dr. Nazar Mohammad — Petitioner. 

v. 

Harnam Singh and another — 

Respondents. 

Criminal Revn. No. 1777 of 1936, Deci- 
ded on 3rd March 1937, from order of 
Sess. Judge, Jhelum, D/- 27th November 
1936. 

(a) Criminal P. C. (1898), S. 47 6 — Notice of 
inquiry to person alleged to have committed 
offence is not necessary. 

In an inquiry under 8. 476 it is not necessary 
for the Court to issue a notice to the person 
alleged to have committed the offence. Case law 
referred. [P 641 C 2] 

(b) Criminal P. C. (1898), Ss. 195 (3) and 
476 — H applying to District Magistrate for 
taking action against M for giving false medical 
certificate to N in criminal complaint by N 
against H in Court of Naib Tahsildar — Matter 
referred to Additional District Magistrate for 
disposal — Additional District Magistrate order* 
ing complaint to be made against M — Com- 
plaint held lodged without jurisdiction. 

E made an application to a District Magistrate 
that action should be taken under Ss. 193 and 467, 

I. P. C., against M for having given a false medical 
certificate to one N who had instituted a criminal 
Complaint against H in the Court of Naib Tahsil- 
dar. The matter was referred to the Additional 
District Magistrate for disposal and he ordered a 
complaint to be made against M and the Sessions 
Judge on appeal maintained the order : 

Held that the complaint was lodged without 
jurisdiction. The expression “Court to which 
appeals ordinarily lie” in S. 195 (3) meant in the 
■ present case the Court of the District Magistrate 
and not the Additional District Magistrate. If the 
District Magistrate had directed the Additional 
Magistrate to make an enquiry and report to him 
and had then adopted that report and made the 
complaint himself, the procedure would have been 
•quite legal: 30 Cal 394; 26 Mad 656; AIR 1920 
Lah 479 and AIR 1929 Cal 172, Foil. 

[P 642 C 2] 

•'Ghulam Mohy-ud-Din and Abdul Aziz 
Khan — for Petitioner. 

D. N. Aggarwal — for Harnam Singh. 

Manohar Lai Mehra for Govt. Advocate 
— for the Crown. 

Judgment. — The following facts have 
'led up to this revision: One Nathu brought 
a. criminal complaint against Harnam Singh 
in the Court of a Naib Tahsildar after 
•obtaining a medical certificate of injuries 
from Dr. Nazar Mohammad, Sub-Assis- 
tant Surgeon. Harnam Singh himself 
went to the same doctor and obtained a 
medical certificate of injuries which was 
admittedly false. He is said to have gone to 

another doctor and also to the Civil Surgeon 
1938 L/81 & 82 ' 


and obtained certificates from them that 
he had no injuries. Nathu’s complaint was 
then dismissed in default. Harnam Singh 
then applied in the Court of the District 
Magistrate, Jhelum, that action should be 
taken under Ss. 193 and 467, Penal Code, 
against Nathu and Dr. Nazar Mohammad 
and the matter was referred to the Addi- 
tional District Magistrate for disposal. The 
Additional District Magistrate Lala Mangat 
Rai ordered the complaint to be made 
against Dr. Nazar Mohammad only under 
Ss. 193 and 465, Penal Code. On appeal 
the learned Sessions Judge maintained the 
order under S. 193 but held there was no 
case under Sec. 465. Dr. Nazar Moham- 
mad has come here on revision through 
Mr. Ghulam Mohy-ud-Din. 

The first point argued is that the enquiry 
made by Lala MaDgat Rai is bad because 
no notice was given to Dr. Nazar Moham- 
mad. In support of this Mr. Ghulam Mohy- 
ud-Din referred to four rulings, AIR 1927 
Lah 173, 1 AIR 1923 Mad 228, 2 59 I C 
655 3 and 77 I C 888, 4 all Single Bench 
judgments. They are to the effect that 
while the statute (S. 476, Criminal P. C.) 
does nob require any preliminary enquiry, 
if an enquiry is made notice should be given 
to the person accused; and some of them 
say that he should be given an opportunity 
for cross-examining the witnesses. On the 
other hand, the Crown cited 58 Cal 215 6 
and AIR 1935 Oudh 113,° which are to 
the effect that no notice in such an enquiry 
is necessary. 

I am somewhat strongly of opinion that] 
notice is not necessary. S. 476 says that ifl 
the Court thinks that an enquiry should be 
made into any offence referred to under 
S. 195, 

Buoh Court may, after such preliminary enquiry • 
if any, as it thinks necessary, record a finding and 
make a complaint. 

If no enquiry at all is required by law, it 

is anomalous, that, if the Court then made 

^ 

1. Amar Nath v. Emperor, (1927) 14 A I R Lah 

173=99 I 0 1027=28 CrLJ 227. 

2. In re Venkata Subbiah, (1923) 10 AIR Mad 

228=69 I C 440=23 Cr L J 712=44 M L J 
7 4. 

3. Lokpal Singh v. Emperor, (1921) 8 A I R All 

98=59 I C 655=22 Cr L J 143=19 A L J 66. 

4. Imam All v. Emperor, (1924) HAIR All 
435=77 I C 888=25 Cr L J 488. 

5. H. C. Ganti v. F. L. Harcourt, U931) 18 AIR 
Cal 436=1931 Cr C 588=132 I C 93 = 32 Cr 
L J 826=58 Cal 215. 

6. Sajjad Husain v. Emperor, (1935) 22 A I R 

Oudh 113=163 I C 346=1935 Cr C 203 = 36 
Cr L J 319=10 Luck 503=1935 O W N 28. 
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an enquiry, it should be necessary to issue 
a notice to the respondent. 

The second point is that the Additional 
District Magistrate, who after holding the 
preliminary enquiry made the complaint, 
had no jurisdiction to do so. S. 476, Crimi- 
nal P. C. empowers a Court to make a com- 
plaint in writing in reference to an offence 

which appears to have been committed in 
or in relation to a proceeding in that Court.” 
S. 476- A extends the power conferred on 
such Court to the Court 

to which such former Court is subordinate within 
the meaning of S. 195, sub-s. (3), where the former 
Court has not made a complaint. 

Section 195 sub-s. (3) says : 

For the purposes of this Seotion a Court shall be 
deemed to be subordinate to the Court to which 
appeals ordinarily lie from the appealable decrees 
or sentences of such former Court. . . . 

Provided that (a) where appeals lie to more than 
one Court, the Appellate Court of inferior juris- 
diction shall be the Court to which such Court 
shall be deemed to be subordinate. 

This point was taken before the learned 
Sessions Judge who remarked that appeals 
from orders of the second or third class 
Magistrates were ordinarily heard by the 
Additional District Magistrate and over- 
ruled it. The point is whether 'ordinarily 
heard by’ means the same as 'ordinarily 
lie.’ Section 10, Criminal P. C., provides for 
the appointment of the District Magistrate 
and of an Additional District Magistrate. 
S. 407 (1) provides that any person con- 
victed by a Magistrate of the second or 
third class . . . may appeal to the District 
Magistrate. S. 407 (2) lays down : 

The District Magistrate may direct that any 
appeal under this Section, or any class of such 
appeals, shall be heard by any Magistrate of the 
First Class Subordinate to him and empowered by 
the Local Government to hear such appeals, and 
thereupon such appeal or class of appeals may be 
presented to such subordinate Magistrate. 

In 30 Cal 394 7 it was held that the 
Court of the Joint Magistrate was not that 
to which appeals ordinarily lay; but the 
Court to which appeals ordinarily lay was 
that of the District Magistrate. The Joint 
Magistrate only heard appeals under the 
special powers conferred on him by the 
District Magistrate under S. 407 (2) and the 
existence of that power does not constitute 
the Joint Magistrate the Court to which 
appeals ordinarily lie under S. 195, Cl. (7) 
of the Code of 1908. 

7. Sadhu Lall v. Ram Churn Pasi, (1903) 30 Cal 

* 394=7 OWN 114. 


This was followed 'in 26 Mad 656, 8 Ben- 
son J. dissenting. He said ; 

The language of S. 407 is not, it is true, very 
happy, but when all appeals of a certain class 
may be, and in practice are, presented to a certain 
Court, and must be heard by that Court, I do not 
think it is a great strain on the language to hold 
that such appeals may be said ordinarily to lie 
to such Court. 

30 Cal 394 7 was also followed in a Single 
Bench judgment of this Court : 68 I C 412. & 
In A IE 1929 Cal 172, 10 another Division 
Bench followed 30 Cal 394. 7 Mukerji J. 
said that the law had not been changed 
with the redrafting of S. 195 in the Code 
of 1923 and that the previous decisions had 
been followed by almost all the superior 
Courts. Graham J. said ; 

The words “Court to which appeals ordinarily 
lie” in S. 195 (3), Criminal P. 0., seem to be not 
free from doubt. ; 

But on the whole he concurred in the 
judgment. Following these judgments andj 
the wording of the Code itself, I am of 
opinion that “Courts to which appeals! 
ordinarily lie” means in the present case 
the Court of the District Magistrate and 
not the Additional District Magistrate. 
The complaint was therefore lodged with- 
out jurisdiction. If the District Magistrate 
had directed the Additional District Magis- 
trate to make an enquiry and report to him 
and had then adopted that report and made 
the complaint himself, the procedure would 
have been quite legal. The present revision 
must be accepted and tbe complaint of Lala 
Mangat Bai, Additional District Magis- 
trate, Jhelum, set aside. 

r.m./r.k. Complaint set aside. 

8. Eroma Variar v. Emperor, (1903) 26 Mad 66& 

=2 Weir 202 (F B). 

9. Mt. Jivani v. Emperor, (1920) 7 A I R Lab 

479=68 I O 412. 

10. Mohim Chandra v. Emperor, (1929) 16 A I R 

Cal 172=116 I C 638=30 Or L J 668=56 Cal 

824=49 O L J 842=33 OWN 285. 
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Beckett J. 

Chuni Lal and another — Plaintiffs — 

Appellants, 

v. 

Beant Singh and others — Defendants — 

Respondents. 

Second Appeal No. 400 of 1937, Decided 
on 10th May 1938, from decree of Senior 
Sub-Judge, Gurdaspur, D/- 8th January 
1937. 
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proprietor having house in abadi — Non- pro- 
prietors live with license — Terms of license 
though not put into writing are always to be 
taken as implied — Non-proprietor cannot trans- 
fer site of houses — Such custom should be 
termed ‘usages' — Presumption in favour of 
proprietary body can be rebutted — Strong evi- 
dence is necessary. 

In the Punjab villages, it is a matter of pre- 
sumption that abadi dah is a common property of 
the proprietary body until partition has taken 
place ; and when an outsider is allowed to settlo 
permanently in the village and build a house in 
the abadi dah, it is further to be presumed that he 
does so by lioense from the proprietors. It is 
improbable that the terms of this license are ever 
put into words, but they are known to the parties 
concerned and are to bo implied from local usage, 
much in the same way as certain terms will °be 
read into any other transfer of property, unless 
there is evidence to the contrary. When a non- 
proprietor is granted a site for building in a vil- 
lage, one of these implied terms is that he may 
not transfer it, though it will be allowed to des- 
cend to his own family. The addition of such a 
term to the grant may bo called a local custom ; 
but it would probably bo better to refer such cus- 
toms as “usages” in order to distinguish them 
from customs which are governed by S. 5, Punjab 
Laws Act. It is a question of fact whether such a 
restriction on transfer is to be taken as an implied 
term when a site is granted to a non-proprietor in 
any particular village. Generally, it will bo pre- 
sumed that the proprietary body intends the grant 
to be subject to a restriction on transfer and that 
this condition has been accepted by any non- 
proprietor accepting the grant. The presumption 
may be rebutted in a variety of ways. It may be 
shown that the course of dealings between pro- 
prietors and non-proprietors over a long term of 
years has been suoh as to indicate that no restric- 
tion on transfer is implied when a grant is made. 
It is quite possible that the growth of a village or 
its absorption into a large town may lead the 
proprietary body to acquiesce in a system which 
allows the free transfer of residential sites. How- 
ever, very strong evidence will be needed to show 
that the proprietors of a village have surrendered 
their privileges. It is a presumption of law that 
each man must be expected to act in a manner most 
favourable to his own interests, and instances 
intended to show the surrender of these privileges 
must exclude the possibility of any other con- 
struction. [P 644 C 2 ; P 645 C I] 

d^» Si?*} 0 ™ (Punjab) — Bulewal village in 

all^ 

the V W mu^hou t D teen 'm ado °in 

far °f ?, llcense which does not permit trans- 
fer without the consent of the proprietary body. 

t» - [P 645 0 2] 

Durga Das — for Appellants. 

0. L. Aggarwal — for Respondents. 

tJ^f£ ent r Thi8 iB a auit to 

the rights of persons who occupy houses 

b n elon°/ d r ry PuDJab villa g 0 but do not 

raranl ? hS P .™ PrI0 ‘ ary bod y- Two such 
Persons from village Bulewal in the Batala 


Tahsil of the Gurdaspur District are seek- 
ing a declaration to the effect that their 
village has grown to such an extent that it 
should more properly be called a town and 
that the non-proprietors residing therein 
have accordingly acquired full rights of 
ownership over both their houses and the 
sites which they occupy, with complete 
power to alienate them as they please. 
The suit has been brought against the pro- 
prietors of the village ; and as these pro- 
prietors are taking steps towards the 
partition of the abadi deh, there is a fur- 
ther prayer that they may be restrained 
from doing so. A number of documents 
were produced to show that the houses of 
non-proprietors in the village have from 
time to time been transferred as though 
their occupiers had the right to alienate. 
The nature of these documents will be 
examined later. For the moment, it is 

say that they were not sufli- 
cient to convince the trial Court that the 
non-proprietors had any customary right 
of alienating their residences in the abadi 
deh. It was further held that the plaintiffs 
had failed to prove that the present size of 
Bulewal justifies the name of a town. The 
Senior Subordinate Judge, on first appeal, 
came to the same conclusion. He also 
examined the general aspect of the ques- 
tion and expressed the opinion that there 
could hardly be a custom which would 
entitle one person to alienate property 
belonging to another. The decree of the 
trial Court dismissing the suit was accord- 
ingly confirmed. Although he was doubtful 
whether there was any matter involved 
which could properly be called a custom, 
the senior Subordinate Judge granted the 
plaintiffs the usual certificate to enable 
them to come up in second appeal. 

There are a large number of recorded 
decisions relating to the rights of non-pro 
pnetors in the villages of Northern India 
some of which may possibly seem to sug- 
gest that the customary rights of villagers 
are liable to change as the villages grow 
into towns ; and it is evident that these 
decisions have influenced the way in which 
the plaintiffs have framed and presented 
their claim. Since any suggestion of change 
is contrary to the generally accepted ideas 
as to the essential nature of “custom,” the 
remarks of the lower Appellate Court with 
regard to the use of this word raise a 
question which needs some preliminary 
examination. In cases of this kind, the 
word custom” is generally used with re- 
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reference to Ss. 5 and 6, Punjab Laws Act, 
1872, which run as follows: 

5. In questions regarding succession, special 
property of females, betrothal, marriage, divorce, 
dower, adoption, guardianship, minority, bastardy, 
family relations, wills, legacies, gifts, partitions, 
or any religious usage or institution, the rule of 
decision shall be — 

(a) Any custom applicable to the parties con- 
cerned, which is not contrary to justice, equity, or 
good conscience, and has not been by this or any 
other enaotment altered or abolished, and has 
not been declared to be void by any competent 
authority. 

(b) The Mahomedan law in cases where the 
parties are Mahomedans, and the Hindu law, in 
cases where the parties are Hindus, except in so 
far as such law has been altered or abolished by 
Legislative enactment, or is opposed to the provi- 
sions of this Act, or has been modified by any 
such custom as is above referred to. 

6. In cases not otherwise specially provided for, 
the Judges shall decide according to justice, 
equity, and good conscience. 

When we are dealing with the right of a 
non-proprietor to sell the house which he 
occupies without obtaining the consent of 
the proprietary body, it would be difficult 
to bring the case under S. 5, and it would 
have to be decided under S. 6. S. 6 is, 
however, subject to S. 7, which deals with 
the application of custom in another way. 
This Section runs thus : 

7. All local customs and mercantile usages shall 
be regarded as valid, unless they are contrary to 
justice, equity or good conscience, or have, before 
the passing of this Act, been declared to be void 
by any competent authority. 

There are, in fact, two classes of customs 
which may govern the disposal of property 
in a Punjab village. In the first place, 
there are certain rules having the force of 
law, such as the rules of succession, which 
cannot ordinarily be changed by the will 
of the parties concerned, and most rules 
of this kind are covered by S. 5. In the 
second place, we have another distinct set 
of principles, which are not so much rules 
of the kind which regulate such subjects 
as succession or marriage, but are more 
akin to trade usages. These customs or 
usages are described in Pollock and Mulla’s 
Indian Contract Act at p. 63, Edn. 6, in 
a passage which may be here quoted : 

But there is a class of cases, of considerable 
importance in England, where the parties are 
presumed to have contracted with tacit reference 
to some usage well known in the district or in the 
trade, and whatever is prescribed by that usage 
becomes an additional term of the contract, if not 
contrary to the general law or excluded by express 
agreement. Such terms are certainty implied, as 
resulting not from the words used, but from a 
general interpretation of the transaction with 
reference to the usual understanding of persons 
entering on like transactions in like circumstan- 


ces. . . . The ground on whioh usages of this kind 
are enforced is not that they have any intrinsic 
authority, but that the parties are deemed to have 
contracted with reference to them. They need not, 
accordingly, be ancient or universal. It is enough 
that they are in fact generally observed by persons 
in the circumstances and condition of the parties. 

It seems to be this class of local customs 
to which reference is made in 8. 7, Punjab 
Laws Act, in which it is to be observed 
that such customs are coupled with mer- 
cantile usage. In the Punjab villages, it is 
•a matter of presumption that the abadi 
deh is a common property of the proprie- 
tary body until partition has taken place: 
and when an outsider is allowed to settle 
permanently in the village and build a 
house in the abadi deh, it is further to be 
presumed that he does so by license from 
the proprietors. It is improbable that the 
terms of this license are ever put into 
words, but they are known to the parties 
concerned and are to be implied from local 
usage much in the same way as certain 
terms will be read into any other transfer 
of property, unless there is evidence to the 
contrary. When a non-proprietor is grant- 
ed a site for building in a village, one of 
these implied terms is that he may not 
transfer it, though it will be allowed to 
descend to his own family. The addition of 
such a term to the grant may be called a 
local custom; but it would probably be 
better to refer such customs as ‘ usages” in 
order to distinguish them from customs 
which are governed by S. 5, Punjab Laws 
Act. It is a question of fact whether such 
a restriction on transfer is to be taken as 
an implied term when a site is granted to 
a non-proprietor in any particular village. 
Generally, it will be presumed that the 
proprietary body intends the grant to be 
subject to a restriction on transfer and that 
this condition has been accepted by any 
non. proprietor accepting the grant. The 
presumption may be rebutted in a variety 
of ways. It may be shown that the course 
of dealings between proprietors and non- 
proprietors over a long term of years has 
been such as to indicate that no restriction 
on transfer is implied when a grant is 
made. It is quite possible that the growth 
of a village or its absorption into a large 
town may lead the proprietary body to 
acquiesce in a system which allows the free 
transfer of residential sites. As observed in 
the passage quoted above, usages of this 
kind are not immutable. I agree however 
with the learned Subordinate Judge that 
very strong evidence will be needed tol 
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show that the proprietors of a village have 
surrendered their privileges. It is a pre- 
sumption of law that each man must be 
expeoted to act in a manner most favour- 
able to his own interests, and instances 
intended to show the surrender of these 
privileges must exclude the possibility of 
any other construction. 

When instances in the present case are 
examined, I do not think that they bear out 
the proposition that grants to non-proprie- 
tors in village Bulewal must be taken as 
having been made without the usual reser- 
vation against transfer. The only instances 
which occurred before the present century 
are those relating to court sales. There are 
seven such instances, of which four belong 
to the present century, and in most of these 
instances the property was bought in by 
one of the village proprietors. With regard 
to court sales it is to be observed that 
these are enforced transfers, so they do not 
necessarily throw any light on the terms 
of the original grant, and it is only the sub- 
sequent conduct of the proprietors w'hich is 
relevant. If the house of a non-proprietor 
is put to sale and is bought in by one of 
the proprietors, no question arises of allow- 
ing a stranger to come into the village. In 
these circumstances, it would hardly be 
worth while for the proprietary body to 
bring a suit for a declaration that the site 
is not liable to transfer. There is only one 
instance of purchase by a non-proprietor at 
a court sale before 1933 ; and since it is 
evident that efforts have been made to find 
every possible instance of transfer, the fact 
which emerges most prominently is that 
no non-proprietor appears to have thought 
of transferring his residence of his own 
accord until recent years. 

The next series of instances are those 
relating to mortgages none of which are 
earlier than 1910. The effect of the mort- 
gage of 1910 was to let a proprietor in 
possession. There are two mortgages of 
1914 and one of 1915, which purport to be 
mortgages with possession but which were 
apparently intended to leave the original 
occupier in possession as a lessee. The other 
mortgages are of 1926 and later. Here 
again there are no earlier instances of any 
transfers which would let a stranger into 
the village; there is only one instance 
before 1926 which would result in an 
ostensible change of possession, and even 
this would only pass the possession to a 
proprietor. The instances of a voluntary 
transfer of possession otherwise than by 


mortgage are extremely few. There are 
two instances of gift in 1907 and 1914. 
Both of these are gifts to near relatives, 
one of whom had previously been a pro- 
prietor of the house himself. Since it is the 
practice for these houses to descend to col- 
laterals, there is nothing in such gifts 
which would necessarily call for action on 
the part of the proprietors. There are three 
instances of outright sale, but these occur- 
red in 1934 and 1935. From examination 
of these instances, which appear at first 
sight to be numerous, it will be found that 
there is only one instance of transfer of 
possession other than transfer to a pro- 
prietor or near relative until quite recent 
years; and of the transfers to proprietors, 
all except one were the result of court 
sales. There does not appear to have been 
any attempt on the part of the non-pro- 
prietors to assert an unrestricted right of 
disposal until 1934. Since there are over 
200 resident non. proprietors in the village, 
the paucity of true instances tends to 
strengthen the presumption against an 
unrestricted power of disposal rather than 
the reverse. 

There is one other matter which requires 
consideration. Evidence has been given to 
show that a number of pucca houses have 
been built by non-proprietors in the village 
and it is argued that they would not have 
done so unless they had full rights of 
ownership in the sites below. Although 
I am aware that there are conflicting views 
on this point, I do not myself think that 
this argument has a very great weight. It 
is well known that the partition of an abadi 
is of rare occurrence, and the possession of 
a non-proprietor is not likely to be disturb- 
ed so long as the family lasts. Unless he 
has any intention of transferring his busi- 
ness elsewhere, it does not seem likely that 
the remote possibility of a partition would 
deter him from making the best possible 
provision within his means for the accom- 
modation of himself and his family. Fori 
these reasons, I am of opinion that the 1 
plaintiffs have failed to rebut the presump- 
tion that the grant of residential sites to 
non-proprietors in village Bulewal has 
throughout been made in the form of a 
license which does not permit transfer 
without the consent of the proprietary 
body, and that they have also failed to 
prove that the members of the proprietary 
body have surrendered the proprietary right 
which would enable them to claim parti- 
tion of the abadi. The decree of the trial 
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Court is accordingly confirmed and the 
appeal dismissed with costs. Counsel for 
the plaintiffs has asked for the grant of a 
certificate to enable him to present a 
Letters Patent Appeal. This prayer is 
granted. 

b.d./r.k. Appeal dismissed . 
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Addison and Din Mohammad JJ. 

Allah Din and another — Defendants 

— Appellants, 
v. 

Prabh Dayal , Plaintiff and others , 

Defendants — Respondents. 

Second Appeal No. 1037 of 1937, Decided 
on 1st February 1938, from decree of Dist. 
Judge, Jhelum, D /. 31st May 1937. 

(a) Punjab Pre-emption Act (1 of 1913), 
S. 15 (b) — S. 15 (b) confers right of pre-emp- 
tion upon whole line of heirs of vendor and not 
merely on nearest heir at the time of sale — Pri- 
ority of right is to be determined according to 
order of succession. 

The effect of S. 15 (b), Pre-emption Act, is to 
confer the right of pre-emption in respect of agri- 
cultural land upon the whole line of heirs of the 
vendor and not merely on the nearest heir at the 
time of the sale, but the priority of the right bet- 
ween claimants is to be determined according to 
the order of succession. [P 646 0 2] 

Where a widow sells property belonging to her 
husband, her husband’s collateral is an heir and 
is entitled to pre-empt under S. 15 (b) in absence 
of nearer heirs : A I R 1922 P C 139, Pel. on. 

[P 646 C 2] 

(b) Punjab Pre-emption Act (1 of 1913), 
S. 15 (b) — Whether legatees under will are 
heirs during lifetime of testator [Quaere.) 

It is doubtful whether legatees under a will 
are heirs during the lifetime of the testator within 
the meaning of the Pre-emption Act. [P 646 C 2] 

Malik Barkat Ali — for Appellants. 

Achhru Ram — for Respondent 

( Plaintiff ). 

Addison J. — Sardarni Lachhmi Devi 
sold some land to Allah Din and Sher 
Mohammad. A collateral of her husband, 
Prabh Dial, sued to pre-empt the sale. His 
suit has been decreed and the appeal of the 
vendees to the District Judge has been dis- 
missed. Against this decision this second 
appeal has been admitted to a hearing. The 
defence of the vendees was that the alienor 
had executed a will, dated 17-8-1935, 
bequeathing her estate to two nephews, 
and that her husband’s collateral could 
not therefore be said to be an heir enti- 
tled to pre-empt. In the first place, a will 


can be revoked at any moment and the 
widow is still alive, so that it is doubt- 
ful whether the legatees can be said to be 
heirs at present within the meaning of the 
Pre-emption Act. In the second place, it is 
clear from the Act that all classes of heirs 
are entitled to pre-empt though a nearer 
class would have precedence over a more 
distant class. The appropriate Section is 
S. 15 (b) which runs : 

The right of pre-emption in respect of agricul- 
tural land shall vest 

where the sale is of a share out of joint land or 

property, and is not made by all the co-sharers 
jointly 

firstly , in the lineal descendants of the vendor 
in order of succession ; 

secondly , in the co-sharers, if any, who are 
agnates in order of succession ; 

thirdly , in the persons, not included under 
firstly or secondly above, in order of succession, 
who but for such sale would be entitled, on the 
death of the vendor, to inherit the land or pro- 
perty sold ; 

fourthly, in the cosharers. 

No one sued to pre-empt claiming under 
firstly , secondly or fourthly . The plaintiff 
comes under thirdly, as it is not disputed 
that he is a person entitled to inherit in 
the absence of nearer heirs. If it is assumed 
that the legatees under the will are heirs, 
it seems to us that the collaterals of the 
husband would still come in under S. 15 (b), 
thirdly, because the right is given to all 
classes in order of succession who but for 
such sale would be entitled to inherit the 
land or property sold. It was laid down by 
their Lordships of the Privy Counoil in 3 
Lah 48 1 under the old Act that the effect 
of the then Section was to confer the right 
of pre-emption in respect of agricultural 
land upon the whole line of heirs of the 
vendor, and not merely on the nearest heir 
at the time of the sale, but that the priority 
of right between claimants is to be deter- 
mined according to the order of succession. 
This ruling applies to the present case and 
admittedly the husband’s collateral is an 
heir and would therefore come under Sec. 

15 (b) thirdly. The legatees did not sue to 
pre-empt so that there is no competition 
between the plaintiff and them. For the 
reasons given we dismiss this appeal with 
costs. 

r.m./r.k. Appeal dismissed. 

1. Sabz Ali Khan v. Khair Mahomed Khan, 

(1922) 9 AIR PC 139=67 I 0 264=3 Lah 

48=49 I A 74 (P 0). 
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Beckett J. 

Beli Bam and another — Plaintiffs — 

Appellants. 

v. 

Dasondha Singh and others , Plain - 
tiffs and others , Defendants — 

Respondents. 

Second Appeal No. 1373 of 1937, Deci. 
^ded on 6th May 1938, from decree of Dist. 
Judge, Hoshiarpur, D/- 20th May 1937. 

* Court- fees Act (1870), S. 7 (iv) (c) — Suit 
falling under S. 7 (iv) (c) — Plaintiff failing to 
fix value of suit for purposes of court-fee but 
separately valuing his suit for jurisdictional 
purposes at certain sum — Amount so fixed for 
jurisdictional purpose should be taken as value 
of relief for purpose of court-fee. 

The assessment of court-fees on a suit falling 
'under any of the clauses of S. 7 (iv) depends on 
the amount shown in the plaint or memorandum 
of appeal, as the case may be, as the value of the 
suit for purposes of court-fee ; but this in turn 
must depend upon a figure to bo fixed by the 
plaintiff himself. If the plaintiff fails to fix such 
a figure expressly for court-fee purposes on the 
-erroneous supposition that the suit is not covered 
by S. 7 (iv) (c) and separately values his suit for 
jurisdictional purposes at a certain figure, he 
should be taken as having valued the relief sought 
by him at this amount. He should not bo taken 

• as having failed to value his relief within the 
meaning of the Section and so should not be 
required t° fix the value of the relief for the first 

The plaintiff cannot have the benefit of a 
v ^ ua *'* on f° r selecting a superior forum for 
the hearing of his case and pay a court-fee on a 

‘ ™oS r T- Va , luafcion : A 1 R 1927 Bah 499 and AIR 
1932 Lah 132, Foil.] AIR 1933 Lah 246, Rel. 
■on; AIR 1927 Lah 690 and 140 I C 73, Not 
folL [P 647 C 2; P 648 G 1, 2] 

N. C. Pandit for Appellants. 

Barkat Ali for Respondents. 

Judgment. This appeal was admitted 
to a hearing but it was noted in the order 
of. admission that the question of court-fee 

• will be argued at the hearing. The suit is 
•one for a declaration that the plaintiffs 

have a right of grazing over 1620 kanals 
^of village land and for an injunction to 
restrain the defendants from cultivating 
part of this land which they entered into 
possession. The decision of the lower Appel, 
late Court is to the effect that the plaintiffs 
-nan a right of grazing over less than one 
. third of the area claimed; and the defen. 
dants were restrained from making any 

further encroachments on this limited area. 

lhe suit is clearly one to obtain a declara- 

lbfJ ^ 1 / ?. h consequ^tiai relief, fal- 

ling under S. 7 Civ) (o). Court-fees Act, 1870. 

Ol I3 / 1 f ht ,?. l8 ° be Seated as falling under 
^ whlch covers suits for a right to 


some benefit arising out of land, but this 
would not make any practical difference. 
In either case, court- fee must be paid ad 
valorem according to the amount at which 
the relief sought is valued in the plaint or 
memorandum of appeal, and the plaintiff 
is required to state the amount at which 
he valued the relief sought by him. When 
the plaint was presented to the trial Court 
however, the plaintiffs attempted to sepa- 
rate the prayer for a declaratory decree as 
if this were a matter in respect of which 
they were entitled to sue on a fixed court- 
fee of Rs. 10, without determining the 
value of this relief for purposes of stamp 
duty. For the purposes of jurisdiction, they 
placed the value of the relief sought by 
means of a declaratory decree at Rs. 1000 
and the value of the injunction at Rs. 50, 
making the value of the suit Rs. 1050 in all. 

When the present memorandum of ap- 
peal was presented the same method of 
valuation was adopted. The value of the 
declaratory decree for purposes of court- 
fee was said to be undetermined for pur- 
poses of calculating stamp duty but the 
jurisdictional value of the suit was again 
placed at Rs. 1050. It was brought to the 
notice of the counsel for the appellants 
(who are also plaintiffs) that the suit was 
one falling under S. 7 (iv) (c), Court-fee 3 
Act, and they were required to make up 
the deficiency in court-fees. Instead of 
doing this, counsel for the appellants pro- 
ceeded to alter the memorandum so as to 
fix the value of the appeal for purposes 
of court-fee at a single sum of Rs. 180. At 
the same time the value for purposes of 
jurisdiction was fixed at the same amount. 
The memorandum was then again present- 
ed, after the period of limitation for an 
appeal had expired. 

The question now to be decided may be 
shortly stated. The assessment of court-fees 
on a suit falling under any of the clauses 
of S. 7 (iv) depends on the amount shown 
in the plaint or memorandum of appeal, as 
the case may be, as the value of the suit 
for purposes of court-fee ; but this in turn 
must depend upon a figure to be fixed by 
the plaintiff himself. If the plaintiff fails 
to fix such a figure expressly for court-fee 
purposes on the erroneous supposition that 
the suit is not covered by S. 7 (iv) (c) and 
separately values his suit for jurisdictional 
purposes at a certain figure, should he be 
taken as having valued the relief sought 
by him at this amount, or should he be 
taken as having failed to value his relief 
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within the meaning of the Section and so 
be required to fix the value of the relief 
for the first time? There are two decisions 
of this Court bearing upon the question. 
In 9 Lah 366 1 the plaintiff sought relief 
relating to the estate of a deceased person, 
and valued his suit for jurisdictional pur- 
poses at Rs. 16,000, this being the value of 
the property involved, but failed to pay 
the court-fee which would be necessary if 
this figure had been taken as the value of 
relief sought for purposes of court-fee. It 
was held that the plaintiff had merely 
fixed the value of the property concerned 
and it was never present in his mind that 
he was fixing the value of the relief sought 
at the same time. He was accordingly 
allowed an opportunity of fixing this value 
for the first time. One of the grounds 
given for this decision was that, while a 
plaintiff fixing the value of the relief 
sought for the purposes of court-fee fixes 
the value of the suit for purposes of juris- 
diction at the same time, there was no 
authority for the proposition that, by fixing 
the value of the suit for jurisdictional pur- 
poses only, he thereby fixes the value of 
the relief sought for purposes of court- fee. 

A somewhat different decision is given 
in 13 Lah 391. 2 In this case the plaintiffs 
sued for a declaration that they were not 
bound by certain mortgages with conse- 
quential relief, and valued the suit at.Rs. 
5100 for purposes of jurisdiction. It was 
found that the court. fee would not be 
sufficient if this sum were taken as the 
value of the relief sought and their counsel 
asked that the plaint might be returned to 
them in order to enable them to fix their 
own value, as had been done in the case 
just mentioned. This claim was refused on 
the strength of the decision in 8 Lah 531. 3 
It is to be observed that the judgment was 
pronounced by the same Judge who had 
given the decision in 9 Lah 366 1 whose 
attention was drawn to his earlier judg- 
ment. He observed that the facts were 
considerably different and he did not con- 
sider that the earlier authority was to the 
point in the later case. It was not however 
made clear in what circumstances the rule 
of decision laid down in 9 Lah 366 1 would 

1. Bura Mai v. Tulsi Ram, (1927) 14 A I R Lah 

890=107 I 0 609=9 Lah 866=29 P L R 27. 

2. Sri Kishen Das v. Sat Narain, (1932) 19 A I R 

Lah 182=136 I 0 499=13 Lah 391=32 

P L R 729. 

3. .Hakim Rai v. Ishar Das Gorkh Rai, (1927) 

l'iAIB Lah 499=102 I 0 46=8 Lah 691= 

&9 r P L'R 602.' ' !!1 
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be applicable and there have since been- 
divergent decisions on the point. In 140' 
I C 73 4 the rule in 9 Lah 366 1 was ap- 
plied, and this rule was taken as a direct 
consequence of the Full Bench decision in 
111 P R 1913. 6 On the other hand the- 
rule in 13 Lah 391 2 has since been fol- 
lowed in a number of cases which are 
given in 38 P L R 923.° 

In the present case I feel myself bound 
to follow the rule laid down in 13 Lah 391 a 
for several reasons. In the first place, it 
seems to me that the trend of decisions in- 
this Court is in favour of applying the- 
latter rule rather than the former. In the- 
second place, there may in certain excep- 
tional circumstances be some reason for 
holding that the plaintiffs have no inten. 
tion of fixing the value of the relief sought; 
but the same argument can hardly apply 
in a case of this kind when the plaintiffs 
are fixing only the value of a limited right 
in property. In the third place, as laid J 
down in 13 Lah 788/ the plaintiffs cannot , 
have the benefit of a higher valuation for 1 
selecting a superior forum for the hearing 
of their case and pay a court-fee on a lower ! 
valuation. As the result of fixing the value 
of their relief at Rs. 1050, the plaintiffs - 
have already had the benefit of securing, 
that their case should be heard by a Court 
above the lowest grade. For these reasons- 
I hold that the memorandum of appeal 
must be stamped ad valorem on the figure- 
of Rs. 1050. The plaintiffs are given a 
fortnight in which to make up the defici- 
ency. 

D.S./R.K. Order accordingly . 

_ - — — i ■- i _ _ _ i — ~ — — — 

4. Ghulam Haidar v. Bishambar Das, (1932) 140* 

I 0 73. 

5. Baru v. Laohhman, (1914) 1 A I R Lah 214= 

22 I 0 603=23 P L R 1914=111 P R 1913- 
(F B). 

6. Muhammad Hayat Khan v. Jaspafc Rai-Babo 

Ram. (1936) 23 A I R Lah 703=166 I O 670 
=38 P L R 923. 

7. Jhanda Singh v. Gulab Mai Bhagwan Das,. 

(1933) 20 A I R Lah 246=137 I C 240=18- 
Lah 788=83 P L R 488. 
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Bhide and Beckett JJ. 

Iqbal Singh and others — Plaintiffs — ~ 

Appellants. 

v. 

Mahindar Singh and others — 

Defendants — Respondents. 
First Appeal No. 286 of 1936, Decided 
on 3rd June 1938, from decree of- Sub- 
Judge, First Class, Amritsar, D/- 6th April) * 
1936. « f 1 
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(a) Custom (Punjab) — Alienation — Ancestral 
land ~ To support alienation necessity must 
exist at the time of alienation. 

Even a male proprietor is not entitled to encum- 
ber ancestral property for his future requirements; 
the necessity to support an alienation of ancestral 
property must exist at the time of the alienation : 
AIR 1920 Lah 271 and AIR 1923 Lah 307 , 
Rel. on. [P 652 C 1] 

(b) Custom (Punjab) — Alienation — Ancestral 
land — Just debt — Meaning explained — Amounts 
borrowed by big zamindar, having social posi- 
tion and large income, for purchase of costly 
clothes and ornaments cannot be considered as 
reckless expenditure so as to exclude amounts 
from category of just debts. 


Just debt means a debt which is aotually due 
and whioh is not immoral, illegal or opposed to 
public policy. It also means a debt not contracted 
as an act of reckless extravagance or of wanton 
waste or with the intention of destroying the 
interest of the reversioners. It need not bo one 
inourred for a necessary purpose; but if a non-neces- 
sary debt is unreasonably large compared to the 
means and station in life of the proprietor, it can- 
not come under the definition of a just debt. Simi- 
larly if a number of comparatively small loans for 
non-necessary purposes are contracted within an 
unreasonably short period, they collectively may 
amount to extravagance, judged by the tests pre- 
viously mentioned, and may be excluded from the 
category of just debts. What is unreasonable or 
extravagant must depend upon the circumstances 
of each particular case and must be decided by the 
Court on fair and rational grounds : 65 P R 1900 
(FB), Foil . [ P 662 o 1) 

Amounts borrowed by a big zamindar with a 
large income and living in a style suited to his 
sooial status, for costly clothes and ornaments 
cannot be oonsidbred to be a very unreasonable 
expenditure so as to exclude the debts from the 
category of ‘ just” debts. [p 653 C 1] 

(c) Custom (Pmi jab)— Alienation — Antece- 
dent debt— Debts incurred after agreement of 
•ale and later included in consideration for 
that sale are not antecedent debts* 


An antecedent debt” means a debt whioh is 
not only antecedent in time, but also antecedent 
in fact, l. e. it must be truly independent of the 
transaction impeaohed. In other words, the two 
transactions must be dissociated in time as well 
as faot. Debts which were inourred after agreement 

relating to the sale was entered into and which 
Were later on included in the consideration for 

5* flal ° °, a , nn ° fc * P r °P 0rl y held t0 be “antece- 
dent debts” ‘.AIR 1924 P C 50, Rel. on. 

... „ [P 654 0 1] 

Jg’* (Punjab) Alienation - Nec.ity 
— rurchwe of ornaments. 

whioh h.T^ 80 ornamen ts to replace those 

vii!5 h r, h d 8tol , on oann °t be considered to be 
valid necessity for the sale of “ancestral” land. 

... [P 654 0 1] 

management. ■ 

*L°r° 0t obvioual y he considered to be an act 

20 6W d sXn^ g h mei?t t0 BeU .P r °Perty worth Rupees 

R8 6 60M h onli hQ ? r 8 D n ^oo? * or a loan oi ab ° ut 
«b. bOOO only : AIR 1938 P C 77, Disling. 

[P 654 0 21 


(f) Custom (Punjab) — Alienation — Mere fact 
that part of property sold was house property 
situated within city limits is not sufficient to 
take it out of customary restriction on sale of 
ancestral property. 

Where the vendor is admittedly governed by cus- 
tom with regard to alienation of ancestral property, 
the mere fact that part of the property sold was 
house-property situated within the city limits 
would not be sufficient to take it out of the cus- 
tomary restrictions on sale of “ancestral” proper, 
ties: 55 P R 1908 ; AIR 1938 Lah 107 and AIR 
1934 Lah 81, Expl. [p 655 C I] 

(g) Custom (Punjab) — Alienation — Aliena- 
tion by father— Declaratory suit by son challeng- 
ing alienation — Mere fact that son lives with 
father does not make suit collusive. 


Where a son brings a declaratory suit challeng- 
ing the alienation of ancestral land by father, the 
mere fact that the plaintiff being the son of the 
vendor was living with him is not sufficient to 
justify the suit being dismissed as collusive: AIR 
1927 Lah 264 and AIR 1927 Lah 46, Rel. on. 

[P 655 C 2] 

(h) Custom (Punjab) — Alienation — Declara- 
tory suit challenging sale of ancestral property 
— Such suit cannot be collusive between plain- 
tiff, whether minor or major, and vendor 
defendant. 


Collusion” in judicial proceedings has been 
defined as “a secret agreement between two per- 
sons that the one should institute a suit against 
the other, in order to obtain the decision of a judi- 
cial tribunal for a sinister purpose.” In a declara- 
tory suit challenging the sale by father of ancestral 
property, the vendor is merely a pro forma defen- 
dant and no question of collusion with the defen- 
dant against whom relief is claimed really arises 
as it does, e. g. in suits for divorce, etc. Again 
when such asuit is instituted on behalfofa minor, 
there cannot obviously be any collusion on the 
part of the plaintiff in the above sense, as a minor 
is legally incapable of entering into any agree- 
ment. Even when the plaintiff is a major, the 
above definition would not apply, as the object of 
the declaratory decree is to protect the interest of 
the plaintiff and the other reversioners, and not 
those of the vendor; and this purpose cannot be 
considered to be “sinister.” [p 656 C 1] 

(i) Custom (Punjab)— Alienation— Ancestral 
property— Necessity— Alienee need only prove 
that antecedent debts discharged were due — 
Even outsider alienee is not protected if he 
knows true nature of debts and acts in bad 
faith. 


The law requiring an alienee to prove necessity 
for alienation of ancestral property is well-known 
and if an alienee fails to take the obvious precau- 
tion of ascertaining necessity for an alienation of 
ancestral property and getting it duly recorded at 
the proper place and time, he must take the con- 
sequences. Normally it is sufficient for the alienee 
to prove that the antecedent debts discharged were 
due, and it is unnecessary for him to show that 
the debts were inourred for “necessity” : 65 P R 
1900, Rel. on. , [P 656 C 2 ; P 657 C I] 

Even an alienee who is an outsider will not be 
protected, if he is aware of the true nature of the 
debts discharged by the alienation and acts in bad 
faith ; 65 P R 1900, Rel. on. [P 668 C 11 
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Iqbal Singh v. Mahindar Singh (Bhide J.) 


M. G. Mahajan, S. C. Manchanda and 
Prem Chand Pandit — for Appellants. 

Dev Paj Sawhney and Madan Mohan, 
and Amar Singh and Ajit Singh — for 
Respondents 4. A and 4.B and 5 to 
12 , respectively. 

Bhide J. — This appeal arises out of a 
declaratory suit to challenge alienations of 
ancestral property by Sardar Mahindar 
Singh, father of the plaintiffs, and their 
deceased uncle Gajindar Singh. The suit 
has been dismissed by the Court below on 
the finding that the alienations in question 
were effected for valid necessity and consi- 
deration. From this decision the plaintiffs 
have appealed. The pedigree table showing 
the relationship of the parties concerned is 
as follows : 

RAJENDAR SINGH 


Mahindar Singh Gajindar Singh 

(Defendant 1) 

I 


Iqbal Sukhpal Haripal Rajpal 
Singh Singh Singh Singh 

(P. 1) (P. 2) (P. 3) (P. 4) 


Tejpal Singh Rampal Singh 

(Defendant 2) (Defendant 3) 

The four alienations in dispute were 
effected from the years 1921 to 1926. At 
the time the plaintiffs were minors. The 
suit was instituted on 31st July 1932 when 
Iqbal Singh, one of the plaintiffs, had 
attained majority, the others being still 
minors. The details of the various aliena- 
tions may be briefly stated as follows : 

I. Sale of 22 kanals and a bungalow for 
Rs. 20,500 on 29th November 1921 by 
Mahindar Singh, defendant 1, in favour of 
Salig Ram, proprietor of the firm Ram 
Narain. Jai Gopal (father of defendants 4-A 
and 4-B). 

II. Sale of 25 kanals 2 marlas for Rs. 
8130 dated 17th May 1923 by Mahindar 
Singh, defendant 1, and his brother Gajindar 
Singh, in favour of Jhanda Singh, Santa 
Singh, Kishen Singh and Kesar Singh. 
(Defendants 7 to 10). 

III. Sale of 25 kanals 4 marlas for Ra. 
8820 by defendant 1 and his brother 
Gajindar Singh in favour of Ganda Singh 
and Prem Singh (defendants 6 and 5). 

IV. Mortgage deed in respect of 42 
kanals 14 marlas for Rs. 8000 dated 29th 


A. I. R. 

May 1926 in favour of Salig Ram, propria, 
tor of the Firm Ram Narain-Jai Gopal 
mentioned above (father of defendants 4-A 
and 4-B). 

The plaintiffs’ case was that their father 
Mahindar Singh and uncle Gajindar Singh 
had inherited large property and had abso- 
lutely no necessity to sell or mortgage the 
ancestral property ; that they were both 
men of immoral character and had reck- 
lessly wasted the property, and that in the 
circumstances the alienations in dispute 
were not binding on them. The alienees on 
the other hand contended that the sales 
and the mortgage were effected mostly in 
lieu of just antecedent debts and were 
binding on the plaintiffs. Before proceeding 
with the discussion of the case, it will be 
convenient to deal with a preliminary mat- 
ter which was raised by the learned coun- 
sel for the plaintiffs-appellants. It was 
urged that the learned Judge of the trial 
Court had refused to examine the appel- 
lant Iqbal Singh and his father Mahindar 
Singh, when the appellants wanted to pro- 
duce them as their witnesses, although 
they were present in Court on I5th Janu- 
ary 1936, and this refusal to record their 
evidence has greatly prejudiced the case of 
the appellants. It appears however from 
the record of the case that Mahindar Singh 
was never cited as a witness by the plain, 
tiffs in their list of witnesses, and in fact on 
16th January 1934 their pleader distinctly 
stated that Mahindar Singh was not a 
witness of the plaintiffs. So far as Iqbal 
Singh is concerned, he should have really 
appeared as his own witness at least at 
the conclusion of his case and had ample 
opportunity to do so. On 16th January 
1934, the Court ordered Iqbal Singh to 
appear in Court and give his evidence on 
the next date ; but Iqbal Singh failed to 
appear on the next date. The case was 
later on transferred to another Court, and 
on the 16th November 1935 the Court 
adjourned the case to 14th December 1935 
for evidence and arguments. Iqbal Singh 
had again an opportunity of appearing and 
giving evidence in Court on that date, but 
he failed to do so and no explanation is 
forthcoming as to why he did not appear 
on that date. As already stated, Mahindar 
Singh was never cited as a witness, but 
even if he was to be produced as a witness 
in rebuttal, the plaintiffs had the oppor- 
tunity to do so on 14th January 1935. 
They did not however summon him as a 
witness nor produce him for examination 
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on that date. The learned counsel for the 
plaintiffs had again no explanation to offer 
as to why Mahindar Singh was not sum- 
moned as a witness if he was to be pro- 
duced in rebuttal. 

It is true that on 15th January 1936 the 
plaintiffs did produce Mahindar Singh and 
Iqbal Singh for examination, but objection 
was taken to their being examined at that 
stage and the Court upheld that objection 
and proceeded to hear the arguments. In 
view of all the oircumstances stated above, 
it cannot be said that the trial Court was 
^ r L on £ i. n refusing to examine the appellant 
Iqbal Singh or his father Mahindar Singh. 

Both these witnesses could have been pro. 
duced at a much earlier stage and the 
plaintiffs were given ample opportunity for 
the purpose. But as they failed to avail 
themselves of the opportunity, I see no 
reason for remanding the case for recording 

i . . ^ two persons and for 

redecision as requested by the learned 
counsel for the appellants. 

Coming now to the merits of the various 
alienatioDs in dis pute, it may be stated at 

a. 6000-0-0 Credited by the vendee in hie account books ^"utilized by the 

vendor for his requirements subsequently as follows : 

(a) Purohase of ornaments 

(b) Cloth 

(c) Building purposes 

(d) Land 
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the outset that it was admitted that the 
appellants’ father Mahindar Singh and his 
brother Gajindar Singh owned about 400 
bighas of land in the Amritsar and Qoshiar- 
pur Districts. The property was at first 
under the Court of Wards but was released 
about the year 1908 when Mahindar Singh 
attained majority. The property was then 
apparently unencumbered. There is no 
definite evidence on the record to show 
what the income of the property was at the 
time, but witnesses have variously estima- 
ted the income from Rs. 8000 to 18,000. 
Zahur-ud-Din, D. W. 7, who was admittedly 
a Mukhtar of Sardar Mahindar Singh for 
some time estimated the income of Sardar 
Mahindar Singh and Gajindar Singh at 
about Rs. 8000 per year, although he said 
that the income dwindled down to Rs. 6000 
per year after 1923. It may therefore 
safely be taken that the alienors had ample 
income for their ordinary requirements. 
The first alienation in dispute was effected 
in the year 1921 for a sum of Rs. 20,500 
and the various items forming the con- 
sideration were as follows : 


• • • 




• • • 


• t • 


(e) Cash 


Total 


• • • 


2118-13-0 
170- 3-3 
360-11-6 
310- 0-0 

2959-11-9 
2040- 4-3 


2 . 13,361-5-6 

S . 1638-10-6 
4. 500- 0-0 


Paid in cash before the Registrar. 
Paid in advance. 


5000- 0-0 


20,600-0 0 


The learned Judge of the trial Court has 
mself held that no necessity was proved 

fonndTb . 3 aDd 4 - AS r0gards item I- be 

2959 d 11 h q ?T7 y c Wa3 proved for 
hnf 9 ° Ut o£ the fir8 ‘ item of 5000. 
but that no necessity was proved for the 

balance of Rs. 2040-4-3 out of it which 

the 9 second 1 > a8h 4 u the vendor - AsJ regards 
which ° 7 “/ he held th at the debts 

over S °k a n g6d thereby were spread 

1521 Damel y from 1912 to 

7674 153 ‘7 16 wdbded a sum of Rs. 
of Rs 56 3 Rfi r ° f ln i ere3t - The balance 

9 v»«ra i 6 3 spread oyer a period of 
y years only meant a debt of Rs 600 Der 

^e learned Judgfconsidered 
was not unreasonable. He was of opinion 


further that there was no reliable evidence 
on the record to prove that the vendors 
were men of immoral character or extra- 
vagant, and he therefore held that this 
item of Rs. 13,361-5.6 being in discharge 
of just and antecedent debts, constituted 
valid necessity for the sale of ancestral land 
Accordmg to the finding of the learned 

417ft VS k?!u Slty Was prov0d for Bs. 
f 4 * 9, tblS wa9 onIy about one-fifth 

llrn!d°? n ^ 7 t tl0n , and CODSe quontly the 
!f a 7 d f Judg0 ‘boosbt that the absence of 
proof of necessity for this small portion out 

biin h g e s“e r . atl0n DOt JUStify the aale 

The learned counsel for the appellants 
has contended that the learned Judge of 
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the trial Court -was clearly wrong in hold- 
ing that any necessity was proved for the 
first item of Rs. 5000, as it was simply 
credited to the vendor for being used in 
the future. This contention appears to be 
correct because even a male proprietor is 
not entitled to encumber ancestral property 
for his future requirements; the necessity 
to support an alienation of ancestral pro- 
perty must exist at the time of the aliena- 
tion (146 P R 1919; 1 75 I C 680 2 ). It will 
thus appear that there is no proof of neces- 
sity at all for items 1, 3 and 4 aggregating 
to Rs. 7138-10-6, i.e. a little over one-third 
of the consideration. The main question 
for consideration in respect of this sale 
therefore is whether' payment of the item 
of Rs. 13,361-5-6 can be said to be valid 
necessity. The learned counsel for the 
appellants have urged that the so-called 
antecedent debts were incurred not during 
the period of 9 years, as held by the trial 
Court, but mostly during a period of two 
years preceding this sale, and that the debts 
were incurred without any apparent neces- 
sity and in such rapid succession that they 
must be held to be outside the category of 
'just debts’ as definied in the Full Bench 
ruling reported in 65 P R 1900. 3 The 
definition of ‘just debt’ as given in that 
ruling is to the following effect : 

J ust debt means a debt whioh is actually due 
and which is not immoral, illegal or opposed to 
public polioy. It also means a debt not contracted 
as an act of reckless extravagance or of wanton 
waste or with the intention of destroying the 
interests of the reversioners. It need not be one 
inourred for a necessary purpose but if a non- 
necessary debt is unreasonably largo compared to 
the means and station in life of the proprietor, it 
cannot come under the definition of a just debt. 
Similarly if a number of comparatively small 
loans for non-necessary purposes are contracted 
within an unreasonably short period, they collec- 
tively may amount to extravagance judged by 
the tests previously mentioned, and may be 
excluded from the category of just debts. . . What 
is unreasonable or extravagant must depend upon 
the circumstances of each particular case, and 
must be decided by the Court on fair and rational 
grounds. 

We have therefore to consider whether 
the debts included in item^ 2 would fall 
within the description of ‘just debts’ as 
given above. The learned Judge of the 

1. Gahl Singh v. Surjan Singh, (1920) 7 AIR 

Lah 271=64 I O 966=146 P R 1919=87 

P L R 1920. 

2. Wali Mahomed v. Fateh Khan, (1928) 10 A I R 

Lah 807=76 I 0 680. 

8. Devi Ditta v. Saudagar Singh, (1900) 66 PR 

1900=322 P L R 1900 (F B). 


trial Court has given in a convenient tabu- 
lar form the nature of these debts incurred 
from year to year from 1912 to 1921 : 
vide pp. 107-108, Vol. I of the printed 
record. It will appear from this statement 
that from the years 1912 to 1919, although 
large amounts were being borrowed, large 
repayments were also being made as a rule* 
and that in several years the amounts paid 
exceeded the amounts borrowed. From the 
account at p. 100 of Vol. II of the printed 
record, it would appear that a balance of 
Rs. 7000 was struck by Mahindar Singh 
in favour of the vendee on 13th February 

1918, but a payment of Rs. 7000 was mad© 
shortly afterwards, i. e. on 25th May 1918* 
with the result that the balance due on 
that date was only about Rs. 3000. In 

1919, although a sum of Rs. 11, 821-15-9’ 
was borrowed, the repayments amounted 
to Rs. 14,225. In 1920 however, the repay- 
ments amounted to Rs. 581-10-6 only as 
against a loan of Rs. 5050 taken during 
the year; and in 1921 again, the repayments 
amounted to only Rs. 3700 as against a 
loan of Rs. 8614-1-6. It will thus appear 
that it was only during the years 1920 t© 
1921 that the repayments fell far short of 
the amount borrowed. But the general 
nature of the dealings during the period 
was more or less the same as during the 
preceding years. Mahindar Singh had been 
drawing upon the firm as though they 
were his bankers, from time to time, and 
according to his requirements and also 
depositing sums with them according t© 
his convenience. The creditor had no rea- 
son to suppose at the time that Mahindar 
Singh was living beyond his means or was- 
incurring debts in a reckless manner with- 
out being able to pay. It must be remem- 
bered that Mahindar Singh occupied a 
good position in life. He was, it appears* 
educated at the Chiefs’ College at Lahore. 
He owned a large estate and his income 
according to plaintiffs’ own case was Rs. 
10,000 or more. He was a friend of the 
Raja of Suket and also a Wazir in that 
State from 1910 to 1918. He therefor© 
naturally lived in a style befitting his posi- 
tion in life. The mere fact that his income 
was large would not necessarily place him 
beyond the necessity of borrowing money. 
For it is common knowledge that agricul- 
turists are often in need of ready cash 
before they are able to dispose of the pro- 
duce of their land at a suitable price. 

The plaintiffs had alleged in their plaint 
that Mahindar Singh was a drunkard and 
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a profligate, but there ia not much evidence 
on the record to support the allegation. 
Not only have the defendants’ witnesses 
given him a good character, but one of the 
plaintiffs’ own witnesses Bansi Ram pat- 
wari (who is apparently disinterested) de- 
poses that he bears a good character. Some 
of the plaintifis' witnesses have deposed 
that Sardar Mahindar SiDgh is given to 
drinking, but there is no evidence to show 
that he has been spending large sums of 
money on liquor. One Hujro, a kanjar from 
Lahore deposed that Mahindar Singh used 
to visit his niece, a prostitute at Lahore, 
during a period of about four years prior to 
the death of the Raja of Suket — which 
appears to have taken place about the 
year 1918. This witness however admits 
Mahindar Singh ceased to have anything to 
do with this prostitute after the death 
of the Raja. Mahindar Singh is a married 
man with four children and evidence like 
this coming from a witness of the type of 
Hujro must be taken with great caution; 
but taking it for what it may be worth, 
it does not help the appellants, as their 
learned counsel has confined his attack 
to the debts incurred by Sardar Mahindar 
Singh during a period of two years prior to 
the first sale. That sale took place on 29th 
November 1921, and consequently the 
debts incurred during the preceding period 
of two years cannot be said to have any 
connexion with Mahindar Singh's alleged 
visits to the prostitute prior to 1918. 

The learned counsel for the appellants 
rightly did not place much reliance on the 
charge of immorality brought by the plain- 
tiffs against their father, but he strenu- 
ously contended that in view of the nature 
and frequency of the debts incurred by 
oardar Mahindar Singh during 1919.1921, 
these should be held to be outside the eate- 
ry ? f Jusfc debfc3, as defined in 65 P R 
1900. As regards this point, I have already 
Pointed out that the general nature of the 
account between the parties to this sale 
during 1919-1921 was more or less the 
same as that during the preceding seven or 
e lflht years. The learned counsel has taken 
us through the account and urged that 
several of the items for costly clothes and 
ornaments show reckless extravagance; but 
as already pointed out Mahindar Singh 

u zamindar with a large income 
and had to live in a style suited to his 
social status. The amounts borrowed for 
ornaments were moreover not altogether 
l °s6, for the ornaments remained with the 


family. It was urged that it was unneces- 
sary for Mahindar Singh to spend on build- 
ing a bungalow at Amritsar. But in view of 
his position, I do not think this can be con- 
sidered to be a very unreasonable expendi- 
ture. At any rate, it cannot, I think, be 
held to amount to ‘reckless extravagance' 
or wanton waste.’ Taking the account as a 
whole, I am not prepared to hold in the 
circumstances of this case that the amounts 
borrowed during 1919-1921 were singly or 
collectively so out of proportion to the 
status, means and requirements of Sardar 

as to justify these debts 
being held to bo outside the category of 

just debts’. I may note here that it was 
alleged on behalf of the plaintiffs that 
Mahindar Singh had made other alienations 
and wasted practically the whole of his 
property; but no evidence in the shape of 
mutations, sale-deeds, etc. were produced in 
support of the allegation, as might easily 
be done if the allegation were true. In the 
circumstances, mere oral statements of wit- 
nesses cannot be accepted on this point. 
The probability is that the alienations, if 
any, took place after the period covered by 
the present suit. 

There is however force in the contention 
of the learned counsel for the appellants 
that the debts which were incurred after 
10th September 1921, when the agreement 
relating to the first sale was entered into 
(vide Ex. D-l) and which were later on 
included in the consideration for that sale, 
cannot be properly held to be antecedent 
debts . It appears from the account at 
pp. 178-179, Vol. 2 of the printed record 
that the following items were borrowed 
after the date of the agreement ; 

(1) 28-9-1921 Rs, 5000-0-0 Purpose not given. 

(2) 29-10-1921 Rs. 510-0-0 For payment to 

Ibrahim. 

(3) 15*11-1921 Rs. 1430-1-0 For certain orna- 

ments. 

(4) 27-11-1921 Rs. 100-0-0 Purpose not given. 

(5) 28-11-1921 Rs. 205-0-0 On account of 

‘paper’. 

The balance due to the creditor on 10th 
September 1921, when the agreement of 
safe was entered into was apparently about 
Rs. 4747-4-0 (see account at p. 108, Vol. 2); 
but by the date of the sale, with the items 
borrowed in the intervening period and 
interest amounting to about Rs. 1300, the 
balance swelled to Rs. 13,361-5-6 and this 
was the sum included as an antecedent’ 
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debt in the sale transaction. It has been 
pointed out by their Lordships of the Privy 
Council in 46 All 95, 4 that an 'antecedent 
debt’ means a debt which is not only 
antecedent in time, but also antecedent in 
fact, i. e. it must be truly independent of 
the transaction impeached. In other words, 
the two transactions must be dissociated in 
time as well as fact. Applying this test, the 
debts incurred after the agreement of sale 
cannot, I think, properly be held to be'inde- 
pendent of the sale transaction. It is signi- 
ficant that no purpose is given for the 
largest item of Rs. 5000 borrowed after the 
10th September as well as for another item 
of Rs. 100. As regards the item of Rs. 510, 
it is not stated who Ibrahim was and why 
Rs. 510 were to be paid to him. The item 
of Rs. 1430-1-0 was taken only a fortnight 
before the sale, for ornaments. The item of 
Rs. 205 is said to have been for 'paper/ 
This was probably for the stamp required 
for the sale deed and may therefore be 
allowed. But considering the nature of the 
other items, there seems little doubt that 
they were merely intended to swell the 
consideration for the sale and nothing 
more. In the circumstances, these items 
cannot, in my opinion, be treated as an 
'antecedent debt/ but must be placed on 
the same footing as though they formed 
part of the actual consideration for the 
sale. So treated, it seems to me that all 
of them excepting No. 5 must be held to be 
without necessity. In the case of items Nos. 

(1) and (4), there is no mention of any 
necessity at all as pointed out above, while 
the necessity mentioned in the case of item 

(2) is unintelligible. As regards item No. 3, 
I do not think purchase of ornaments can 
be considered to be a valid necessity for 
the sale of ‘ancestral’ land. It was urged 
that jewellery worth Rs. 7000 had been 
stolen from Sardar Mahindar Singh’s bun- 
galow prior to the sale, and it had to be 
replaced. But this could not be considered 
to be a matter of urgency, especially in 
view of the fact that during the period 
from 1912 to 1919 alone, Sardar Mahindar 
Singh had purchased jewellery worth over 
Rs. 15,000. This purchase could therefore 
be easily postponed till funds were available 
without encumbering ancestral land. The 
vendor himself probably realized this, for 
although there is reference to the ‘necessity’ 
of replacing orna ments in the agreement of 

4. Brii Narain Rai v. Mangla Prasad, (1924) 11 
AIRPO 50=77 I 0 689=51 I A 129=46 
All 95 (P 0). 


sale Ex. D.l, this 'necessity' was not men. 
tioned in the sale deed itself. I am therefor© 
of the opinion, that the items referred to 
above, viz. Nos. 1, 2, 3 and 4, amounting to 
Rs. 7040-1-0, must be held to be without 
necessity. As a result of the above findings 
it would appear that out of the considera- 
tion of Rs. 20,500 no necessity has been, 
established for the following items, viz. : 

(1) Rs. 500- 0-0 Earnest money 

(2) Rs. 5000- 0-0 Left in deposit with the vendee. 

(3) Rs. 1638-10-6 Paid before the Sub-Registrar. 

(4) Rs. 7040- 1-0 Out of the item of Rs. 13,361-6-0 

— due to the vendee on book 
account. 


Rs. 14,178-11-6. Total 

In other words, no necessity has been 
proved for about two-thirds of the considers- 
tion. Consequently, it must be held that 
the sale of the land was clearly unneces 
sary ; for, the balance of about Rs. 6000 
which has been proved to be for necessity 
could have been easily raised by a mortgage 
of the portion of this or some other pro- 
perty. This finding also disposes of the 
contention of the learned counsel for the 
vendee respondents that the sale was an 
act of good management and should be 
upheld as such. It cannot obviously bej 
considered to be an act of good manage-! 
ment to sell property worth Rs. 20,500 
when there is necessity for a loan of about 
Rs. 6000 only. The learned counsel for the 
appellant referred in this connexion to a 
recent decision of their Lordships of the 
Privy Council reported in A I R 1938 P C 
77, 6 but the facts of that case were entirely 
different and have no bearing on the 
circumstances of this case. 

I shall now proceed to discuss certain 
other grounds on which the learned counsel 
for the respondents attempted to support 
the decision of the trial Court. It was urged 
that the property which was sold by the 
deed dated 29th November 1921 is ‘house- 
property’ situated in Amritsar City and 
therefore the vendor had a free power of 
disposal over it. It appears that this plea 
was raised in para. 6 of the vendee’s 
written statement, but was not put in issue 
and it does not appear to have been pressed 
or even referred to at any stage of the 
trial. The learned counsel for the respon- 
dents urged that it was the duty of the 
Court to put the matter in issue ; but the 

5. Atma Ram v. Sadhu Singh, (1938) 25 A X R 
P 0 77=172 I 0 1004 (P 0). 
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parties were represented by counsel, and 
when the point was never pressed subse- 
quently, it is reasonable to infer that it was 
abandoned. There seems to be also no 
Iforce in it on merits. The mere fact that 
part of the property sold was house pro- 
perty situated within the city limits of 
Amritsar would not be sufficient to take it 
out of the customary restrictions on sale of 
ancestral' property. The learned counsel 
for the respondent referred to 55 P R 
1908,° AIR 1938 Lah 107 7 and 15 Lah 
236 s in support of his contention, but these 
rulings do not seem to assist him. The 
first two were cases in which the vendors, 
though originally members of agricultural 
tribes, had altogether drifted away from 
agriculture, taken to other avocations and 
settled in towns and were therefore found 
to be not governed by agricultural custom. 
This is not the case here. Mahindar Singh 
is not only a member of a well-known 
agricultural tribe (Jat), but his main source 
of livelihood has been agriculture. In 15 
Lah 236 8 there are some remarks which 
support to some extent the contention of 
the learned counsel for the respondent; 
but the remarks are in the nature of obiter 
dicta, as it was also found in that case that 
the alienation in dispute was made for a 
necessary purpose and was therefore valid. 
In the present instance, the vendor Mahin- 
der Singh is admittedly governed by 
custom with regard to alienation of the 
other ancestral property. It would there- 
fore be very anomalous indeed if the mere 
inclusion of land within the limits of a 
town or the erection of a building thereon 
were sufficient to take it out of the scope 
of the restrictions imposed by custom on 
alienation of ancestral property. In 15 Lah 
715, it was pointed out by the same 
learned Judge who decided 15 Lah 236, 8 
that one and the same person cannot be 
subject to different rules as regards aliena- 
tion of ancestral property varying with 
toe locality where the property is situated: 
\see p. 720 bottom). 


It was next nrge d that 2 kanals 18 

6 ‘ l Khan T ' Sandha Kh. 
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marlas out of the property sold (viz. 
Khasra No. 3872) at any rate is non-ances- 
tral, as the same was purchased by Mahin- 
dar Singh himself (vide Ex. D.49 at p. 63, 
VoL 2 of the printed record). This conten- 
tion seems to be correct and the point was 
apparently not even disputed in arguments 
in the Court below. The plaintiffs are 
therefore not entitled to contest the aliena- 
tion of this portion of the land sold. The 
price of this land was only Rs. 750, aDd 
the exclusion of this small area will not 
affect the question of the validity of the 
sale in this case. 


The next point urged by the learned 
counsel for the respondents was that the 
suit was collusive and should therefore be 
thrown out on this ground alone. It was 
pointed out in this connexion that the plain- 
tiffs were living with the vendor Mahinder 
Singh, and attention was also invited parti- 
cularly to the statement of Kashi Ram, 
agent of Mahindar Singh, who deposed 
that the suit was collusive and Mahindar 
Singh was financing the litigation. Reliance 
was^placed in this connexion on 5 Lah 
389 and some other rulings in which the 
view taken therein was followed. The evi- 
dence of Kashi Ram is not very satisfac- 
tory, and in the absence of any clear 
documentary evidence such as was avail- 
able in 5 Lah 389, 10 I do not think it 
would be safe to accept Kashi Ram’s 
statement as conclusive on the point. 
He has apparently taken some land on 
mortgage or otherwise from Mahindar 
Singh and he is probably interested in 
supporting the position taken up by the 
vendees in this case. As regards plaintiffs 
residing with Mahindar Singh, this is 
natural as they are his sons. In 100 I G 
911 11 and 98 I C 865 12 it was held that 
the mere fact that plaintiffs, being the' 
sons of the vendor, were living with him 
was not sufficient to justify the suit being 
dismissed as collusive. Attention was next 
invited to the statement of the plaintiffs’ 
pleader dated 1 5th January 1936 (see p. 81, 
Vol. 1 of the printed record), in which he 
referred to Mahindar Singh as one of his 
clients'. This may be a mere slip, but 
even if it is taken to b e an indication of 

10. Dad v. Lai, (1925) 12 A I R Lah 24 = 82 I G 
626=5 Lah 389. 


xx. narnam &mgn v. Kam Ditta, (1927) 14 A I R 
Lah 264=100 I C 911. 

12. Harnam Singh v. Jagir Singh, (1927) 14 A IR 
Lah 46=98 I C 865. 
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Mahindar Singh's helping the plaintiffs in 
this litigation, I doubt if that could be 
considered to be a sufficient ground for 
, non-suiting the plaintiffs in a case of this 
kind on the ground of ‘collusion’. 'Collu- 
ision’ in judicial proceedings has been defined 
as ‘a secret agreement between two persons 
that the one should institute a suit against 
the other in order to obtain the decision 
of a judicial tribunal for a sinister purpose’ 
( see Wharton’s Law Lexicon). In the first 
place, the vendor is merely a pro forma 
defendant in cases of this kind and no 
question of collusion with the defendant 
against whom relief is claimed really arises 
as it does, e. g. in suits for divorce, etc. 
Again, when a suit of the present type is 
instituted on behalf of a minor, as it fre- 
quently is, there cannot obviously be any 
collusion on the part of the plaintiff in the 
above sense, as a minor is legally incapable 
of entering into any agreement. Even when 
Ithe plaintiff is a major, the above defini- 
tion would not seem to apply, as the object 
of the declaratory decree is to protect the 
interests of the plaintiff and the other 
reversioners, and not those of the vendor, 
and this purpose cannot be considered to 
Ibe ‘sinister’. A declaratory decree in a case 
of this type has effect only after the death 
of the vendor and cannot therefore benefit 
the vendor himself. It is therefore difficult 
to see how a case of this type can be held 
to be ‘collusive’ in the above sense. In any 
case, I consider that it is not clearly estab- 
lished that the present suit is being con- 
ducted by Mahindar Singh himself at his 
own expense and that the plaintiffs are 
mere ‘figure-heads’. It may be pointed out 
in this connexion that Iqbal Singh, the 
major plaintiff, who is suing on behalf of 
himself and his minor brothers, is employed 
in the army in an Indian State and has 
presumably resources of his own. 

Lastly, it was contended by the learned 
counsel for the appellants that the suit 
was instituted nearly 12 years after the 
sale, and in view of the lapse of time strict 
proof of necessity should not be insisted on. 
In the present case, however, the suit was 
filed soon after one of the plaintiffs came 
of age and it cannot be said that the plain- 
tiffs who were minors at the time of the 
sale are to blame in any way for the delay. 
Secondly, it does not appear that the res- 
pondents have been really prejudiced in 
any way. The question of necessity for the 
sale has been decided above, mostly on the 
basis of the recitals in the sale deed and in 
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the accounts produced by the respondent- 
vendees themselves. These recitals have 
been generally accepted and it is only 
where necessity is not mentioned at all, or 
where the necessity mentioned cannot be 
held to be valid according to law, that items 
have been disallowed. It is significant that, 
while necessity is given in the case of 
certain items in the sale deed or in the 
accounts, it is not given at all in the case 
of others. It may, therefore, fairly be 
presumed that no inquiry as to necessity 
was made in the case of these items for 
which no necessity was specified. The law 
requiring an alienee to prove necessity for 
alienation of ancestral property is well- 
known in this province and if an alienee 
fails to take the obvious precaution of 
ascertaining necessity for an alienation of 
ancestral property and getting it duly 
recorded at the proper place and time, he 
must take the consequences. 

I now come to the next two sales, which 
were both effected on the same date, viz. 
17th May 1923 'by Mahindar Singh and 
his brother Gajinder Singh. Each of these 
sales comprised an area of about 25 kanals 
of nahri land in Sultanwind near Amritsar 
and the consideration was more or less the 
same — the consideration for one sale (in 
favour of Ganda Singh and Prem Singh) 
being R. 8820 and for the other (in favour 
of Jhanda Singh, etc.) being Rs. 8130. A 
scrutiny of the debts included in these sale 
transactions shows that in the former sale 
only the debts of Mahindar Singh were 
included, while in the latter those of his 
brother Gajinder Singh alone were included. 
Strictly speaking, each brother could only 
alienate his own share for his own debts. 
But the brothers seem to have treated the 
transactions as though the land sold in 
discharge of the debts of Mahindar Singh 
belonged to him and that sold in discharge 
of the debts of Gajinder Singh belonged to 
him. The land had to be sold jointly as it 
apparently stood in the name of the two 
brothers, but in view of the facts stated 
above, it would be only equitable to treat 
the two sales as separate transactions on 
behalf of the two brothers, as though the 
land had been partitioned between them 
by a mutual agreement and then sold. 

I shall first take the sale for Rs. 8820 in 
favour of Prem Singh and Ganda Singh 
which covered the debts of Mahindar 
Singh. The items included in this sale 

were as follows : 
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(l) 

Rs. 

500 

(2) 

Rs. 

1030 

<3) 

Rs. 

1500 

<4) 

Rs. 

8000 

<6) 

Rs. 

2000 

(6) 

Rs. 

800 
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Earnest money. 

Paid before the Sub-Registrar 
for household expenses. 

Paid to Kashi Ram in discharge 
of a pronote in his favour. 

Paid to the firm Ram Narain 
Jai Gopal on account of a 
book debt. 

Paid to Dilbagh Rai on account 
of a book debt. 

Paid to Dwarka Das on account 
of a book debt. 

No necessity was proved for item 1, and 
the necessity mentioned for item 2, viz. 
household expenses’ is vague and has to be 
taken with caution, when, as in the present 
instance, the transaction discloses extra, 
vagance. The remaining debts were paid to 
other creditors. According to the rule laid 
down in 65 P R 1900, 3 normally it is suffi- 
cient for the alienee to prove that the 
antecedent debts discharged were due and 
it is unnecessary for him to show that the 
debts were incurred for 'necessity.' The 
learned counsel for the appellant has how- 
ever urged that these debts were incurred 
by Mahindar Singh in a spirit of reckless 
extravagance, that the alienees must have 
been aware of this fact and therefore these 
debts should not be treated as just antece- 
dent debts.' 

In my opinion there is force in the above 
contention as regards this sale. I have 
treated the first sale on a different foot- 
ing, for Mahindar Singh had dealings for 
many years with the firm Ram Narain 
Jai Gopal, and had been treating them 
practically as his bankers and his ‘credits’ 
usually equalled and at times even exceeded 
■the debits’ till a short time before that 
The sale of 1921 was moreover ad- 
mittedly the first alienation of property 
effected by Mahindar Singh. Till then, as 
Mahindar Singh was making large repay- 
ments, the alienee had no reason to think 
that he was living beyond his means. The 
situation was however different by the time 
the second sale was effected. This second 
sale was effected within a year and a half 
only after the first sale. The first sale was 
tor a large sum of Rg. 20,500 and even 
leaving out of account the antecedent debt 
■ot about Rs. 13,000 due to the vendee, the 

If 0n oi° r 8 ^ 6d , thereby an extra 

of about Rs. 7000 for which there was no 
aotual necessity. Mahindar Singh enjoyed 
a iarg 0 income from his land and, in view 
of this income and the cash of Rs. 7000 

hateh^ ^ thQ fir8 . fc 8al0, there 8hould 
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borrow any money during the period bet- 
ween the first and the second sale. The 
vendees of the second sale were residents 
of Amritsar, where Mahindar Singh fre. 
quently resided and he was known to them. 
They could not therefore have been un- 
aware of the first sale. There were beside s, 
other facts which should have at once 
aroused their suspicion. For example, one 
of the debts discharged by the second sale 
was one for Rs. 1500 due to Kashi Ram on 
account of a pronote dated 4th April 1923. 
Now Kashi Ram was a servant in the 
employ of Mahindar Singh and this debt 
should have at once aroused the suspicion 
of the vendees; for there could hardly be 
any necessity for a man in the position of 
Mahindar Singh to go to the length of 
borrowing Rs. 1500 from one of his own 
servants for the betrothal of his own son 
as reoited in the pronote. The pronote was 
moreover said to have been executed only 
about a month and a half before the sale. 
This item suggests that the vendees were 
not acting in good faith. It seems very likely 
that this debt was purely fictitious and 
the vendees deliberately required Mahindar 
Singh to give it the colour of an antecedent 
debt due to a third person in order to 
protect themselves. 

The other items of debts included in the 
sale should also have put the vendees on 
their guard. For, the biggest item of Rs. 3000 
was a debt due to the firm Ram Narain 
Jai Gopal, the vendee of the first sale. A 
scrutiny of the account of this firm, on 
the basis of which the above amount was 
claimed, would have at once shown that it 
included several items, pointing unmistak- 
ably to extravagance. For example, during 
this short period of about eighteen months 
covered by the accounts, the following 
amounts were spent on ornaments : 


• 

Rs. a. p. 


12-1-1922 

216—0—0 

See pp. 180-188 

15-1-1922 

685—0—3 

Vol. 2 of the 

23-1-1922 

990—0—0 

printed record. 

25-1-1922 

116—3—6 


16-4-1923 

2277—7—9 


17-4-1923 

341—1—0 


18-4-1923 

80-14—0 


23-4-1923 

28—4—0 


23-4-1923 

672 9 9 



5005 8 3 


Some of 
• 

the ornaments are said to have 


iui ou« anagan vnecrocnai; 
of one of the sons of Mahindar Singh; but 
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even making allowance for this fact, the 
amount borrowed during this short period 
for ornaments was clearly excessive. The 
rapidity with which the debts were taken 
in April just before the sale is also very 
suspicious and suggests that these were deli- 
berately borrowed in advance, with a view 
to give them the colour of antecedent debts. 
The next item included in the sale is a sum 
of Rs. 2000 due to Dilbagh Rai. The 
account produced by Dilbagh Rai began 
with an item of Rs. 4000 borrowed on 17th 
May 1917 for the marriage of Bibi Gur- 
bachan Kaur, a niece of Mahindar Singh. 
It does not appear why Mahindar Singh 
should have borrowed Rs. 4000 for the 
marriage of a niece. Next we have two 
items of Rs. 2000 each borrowed on 5th 
August 1920 and 18th October 1922 only 
a few months before the sale. Lastly there 
is the item of Rs. 800 said to have been 
paid to Dwarka Das. The account of 
this firm has been produced, but has not 
been even properly proved. Tara Chand 
(D. W. 10) who produced the account ad- 
mitted that he had no personal knowledge 
of these accounts and consequently even 
the existence of this debt cannot be said to 
be proved. As a result of the above find- 
ings, it seems to me that the debts included 
in this sale cannot he held to constitute 
valid necessity. One of the debts is not 
even proved. As regards the others, the 
circumstances show that the promissory 
note of Rs. 1500 in favour of Kashi Ram 
was probably fictitious and was merely a 
device to give this part of the considera- 
tion colour of an antecedent debt. The 
accounts relating to the other two debts 
were of such a nature that the vendees 
could not have failed to discover — if they 
had examined them carefully and if they 
were acting in good faith that Mahindar 
Singh was incurring debts in a recklessly 
extravagant manner. As held in 65 PR 
1900 3 even an alienee who is an outsider 
will not be protected, if he is aware of the 
true nature of the debts discharged by the 
alienation and acts in bad faith. In view 
of all the facts stated above. I hold that 
the debts discharged by this sale were not 
‘just’ debts and the vendees do not appear 
to have acted in good faith in discharging 
them. I would accordingly grant the plain- 
tiffs the decree prayed for in respect of 
this sale. (His Lordship then considered 
the* third sale and lastly the mortgage 
and alter discussing the various items 
included therein proceeded further.) As 


result of the above findings, I would 
accept the appeal in part and grant a. 
declaration to the plaintiffs (i) that the- 
sale dated 29th November 1921 in favour 
of the firm Ram Narain Jai Gopal (exclud- 
ing khasra No. 3872) shall not affect- 
their reversionary rights, but that they 
will not be entitled to obtain possession of 
the rest of the property included^ in this 
sale, without payment of a sum of* Rupees 
6321-4-6 which has been proved to be for 
valid necessity, and (ii) that the sale dated 
17th May 1923, in favour of Prem Singh 
and Ganda Singh shall also not affect 
their reversionary rights. In other respects 
I would dismiss the appeal. In view of all 
the circumstances, I would grant the plain- 
tiffs full costs in respect of the sale in 
favour of Prem Singh and Ganda Singh as- 
against these defendants, and 2/3rd costs 
against defendants 4-A and 4-B in respect 
of the first sale dated 29th November 192L 
I would further order the plaintiffs to pay- 
costs of defendants Santa Singh, Kesar 
Singh, Jhanda Singh and Kishan Singh in, 
respect of the sale in their favour, and to- 
defendants 4-A and 4-B in respect of tho 
mortgage dated 29th May 1926. 

Beokett J. — I agree. 

D.S./r.K. Appeal accepted in part~ 


A. I. R. 1938 Lahore 688 

Young C. J. and Tek Ghand J. 

Lala Mulk Raj Bhalla — Appellant. 

v. 

Official Liquidator of the Peoples Bank 
of Northern lndia t Ltd. Lahore 

Respondent. 

Letters Patent Appeal No. 47 of 1938, 
ecided on 24th March 1938, against order 
Monroe J., in Civil Original Case No. 37 
1935, Decided on 17th February 19.38. 

(a) Companies Act {1913). S. 235-AppU- 
ition under S. 235 i. in nature of plaint : and 
oceeding. under S 235 are judicialproceed 
g.— Provision* of Civil Procedure Code are 
fwever inapplicable to petiUon under S. 235 

'er Monroe J .) . . . 

An application under S. 235, Company Act* 
the nature of a plaint and the proceedings under 
235 are judicial proceedings; but the ^ 

the Code of Civil Procedure are 
petition under S. 236, because express 1> ^. fch 
rits contents and the formalities oo t 

arc provided for by the CompamccAct^nd^^ 
des made thereunder : 17 All 23 ^ ggg 0 2 } 

ase law discussed. ..... * „rovi— 

(b) Civil P.C. (1.908) Appbcabibty of prov. 

ons of Code (Per Conroe * procedure can- 
0 t r^alp^e^^cidings under ar. 
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Act if that provision ia inconsistent with the pro- 
ceduro prescribed by the Act. [P GG3 C 1] 

(c) Companies Act (1913), S. 235-Petition 
by liquidator under S. 235 to High Court- 
Petition is not bad because liquidator does not 
state specific amount claimed —Liquidator must 
however bring all facts on which claim is based 
to notice of Court (Per Monroe J.). 

A liquidator presenting a petition under S. 235 
to the High Court is not required by tho rules 
framed under S. 235 to state a specific amount 
claimed from the person or persons against whom 
the petition is made and his application cannot bo 
considered bad in law because ho omits to do so. 
Ihe liquidator must bring tho facts on which his 
claim is based to the notice of tho Court and the 
amount of compensation is to be assessed not by 
the liquidator but by the Court after a considera- 
tion of tho whole circumstances : Case law dis - 
cussed • [P 664 C 2; P 665 C 1] 

(d) Companies Act (1913), S. 235— Petition 
under S. 235 to High Court -Name of certain 
persons added subsequently but documents 
relating to them filed later on— Date of appli- 
cation against these persons is date on which 
documents are filed (Per Monroe J .). 

Where in a petition under S. 235 to the High 
Court, the names of certain persons are added sub- 
sequently but documents relating to them which 

frRmp^ fc ° ge 5 hG Q f i fil the roc l uirem0 uts of the rule 
framed under 8 235 are not filed at that time but 

ater, the date of the application against the added 

defendants is the date on which the documents 

are hied. [P 665 C 1 ] 

(e Companies Act (1913), Ss. 202, 235 — 
Petition under S. 235 presented to High Court 
against certain persons— High Court holding 
petition maintainable— Order of High Court is 

welt Ti" S - 202 (Per Younrj C - J - and 

annf?i tl0n 202 is very wida in ifcs terms and covers 
ppeala against any order in the matter of the 

fin^n 0 Dg ^ UP -/ f a co “P an y. provided suoh order 

adlspute between the parties or 
deprives the appellant of a substantial and impor- 

"a 1S , DOt a mere formal and interlocu- 

th/t °« der * parfc of s - 202 which la y 8 down 

that appeal will be heard in the same manner’ 

*u mereIy re 8ulates the procedure to be followed 
n the presentation and hearing of such appeals. 

r POt ; tion undcr S - 235 ia presented to 
Court against certain persons and the 

tion f°? rt paSS6S an order holdin g the applica- 
tion to be maintainable, its order is not of a 

merely formal or ministerial character but finally 

8ta C ^ P “ * tS between the Parties relating to sub- 
ltl ? 1 aad important rights. Such an order is 
appealable under 8. 202 and a party aggrieved by 

of thft d H 1S i, e n tltled t0 appeal fco a ^vision Bench 
of the High Court under Cl. 10 of the Letters 

Pa ent : AIR 1929 Lah 707, Foil. ; A I R1915 

248 LV» 17 Lah ***: A I R 1926 Lah 

Distinn 30 M<ld ^ ' RCL ° n; A 1 R 1916 AU 341 > 
%st\nrj. rp geo Q 21 

undL^as"''* AC ‘ < J 1913) ' S - 235 — Petition 
23 S Pre.ented to High Court-P»rti- 

to be ” W Cla,m " b “*<< *“■»» sought 

»cc„^“ V j r u n °‘ mentioned -Petition not 

rendered" rT'f ?• “ ffidavit -Proceeding. are not 

fper n eC r e rM,on of there defecU 

K 6r Yo ^ng O . J . and Tek Chand J.). 
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It is not necessary in a petition presented to tho 
High Court under 8. 235 to fully and adequately 
set out the particular on which the claim is 
based. Neither 8. 235 nor the rules framed there- 
under require that tho sum claimed by the liqui- 
dator from a director or officer of the company 
bhould be specifically stated in tho petition. So 
also tho rules framed under S. 235 do not require 
that an affidavit supporting the facts mentioned 
in tho petition should bo filed along with the peti- 
tion or that if it is not filed, it cannot be received 
at a Iato r stage. Whore therefore a petition under 
b. ISo does not state the sum sought to be reco- 
vered from the persons against whom the petition 
is presented and is not supported by affidavit, the 
absence of these do not render the proceedings 
defective. (P 669 C 2; P 670 C I] 

(g) Companies Act (1913), S. 235 -Proceed- 
ings under S. 235 started in High Court against 
certain persons-Matters alleged against some 
of them entirely different from those alleged 
against others— Claims against all cannot be 

r- le T c* 01 ?- 4 TV?" P r,nc, P les underlying O. 2, R. 6, 

C, r»> P - C .* < Par 1 nu, '9 C. J. and Tel: Chand J.) 

Where in the proceedings under 8.235, Com- 
panies Act, instituted in the High Court against 
certain persons, the matters alleged against some 
ot such persons are entirely different from those 
which are subject matter of the investigation 
against others, the claims against all cannot be 
tried jointly on principles underlying O. 2, R. 6, 

civil if. c., there being no real common unity 
between them. j-p 671 c 

Lala Badri Das and Ratan Lai Chawla — 
for Appellant. 

Bhagwati Shankar, Official Liquidator, 

P. L. Bannerji, Ram Lai Anand II, 
Lakhshman Sarup, Bhagwat Dayal, 
Data Ram and Bhagirath Lai — for 
Respondent. 

Civil Original Case No. 37 of 1935. 

Monroe L— In this application institu- 
ted by the Official Liquidator of the Peoples 
Bank of Northern India, Ltd. (in Liquida- 
tion) under S. 235, Companies Act, three 

issues have been settled and 

discussed : 

. D L fche petition under S. 235, Companies Act 
m the nature of a plaint and must it be in accord! 
ance with the provisions of the Code of Civil Pro- 
cedure ? 

2. Do the petitions which have been filed, colleo- 
tively or individually, constitute a valid plaint or 
statement of claim ? 

3. Is one joint trial of the claims against all the 
respondents joined in the petition permissible ia 
law, the allegations against each of them being 
distinct and based on separate acts of misfeasance ? 


Ifc is necessary, in the first place, to 
examine the documents which have been 
. July 1935, a document en- 
titled application under S. 235, Companies 
Act,” was presented to the Court, and leave 
to file this application was given. This is 
the application now before the Court. It is 
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the basis of the whole proceedings. In this 
application, the Official Liquidator is named 
as applicant and thirty-five persons are 
named as defendants. Of these defendants, 
thirty. one had been Directors of the Peo- 
ples Bank of Northern India, Limited, 
(which I shall hereafter call the Bank), 
one had been Manager of the Bank, one 
Investment Officer and two were firms of 
auditors, who had been auditors of the 
Bank. At a later stage I shall discuss this 
document in greater detail : it is sufficient 
now to state that it alleges against certain 
of the directors fraud and negligence in 
their duty to the Bank, against the remain- 
ing directors negligence in their duty to 
the Bank, against the officers breach of 
trust and collusion with the directors and 
against the auditors negligence in the per- 
formance of their duties and collusion with 
the directors. There is annexed to the 
application a schedule (Sch. B) showing the 
amount of the indebtedness of the directors 
and of the firms and companies in which 
they were interested after 31st December 
1934. Appended to the application is a 
note signed by the Official Liquidator in 
which it is stated that he has been unable 
to make a full investigation by reason of 
want of time; he was appointed on 22nd 
May 1935, and he seeks leave to furnish 
further better particulars after further 
investigation; he further stated that his 
application was made without a complete 
investigation in order to avoid a plea of 
limitation. I may here say that, in my 
opinion, this note can have no effect on 
the legal aspects of the case : the Official 
Liquidator is entitled to expedite the initia- 
tion of proceedings for the purpose of 
avoiding a plea of limitation. If he fails to 
do so, owing to circumstances over which 
he has no control, it is his misfortune, but 
he can only prevent time from running 
against him by instituting proper proceed- 
ings before the expiry of the period of 
limitation. 

On 9th October 1935, a document was 
presented to the Court by the Official 
Liquidator which was entitled “Application 
under O. 6, R. 17 and S. 151, Civil P. C.” 
praying that certain amendments be allowed 
to be made in Sch. B. The object was to 
supply the omissions and to make the 
figures correct to 1st July 1935. On 9th 
October also the application was allowed 
to stand until particulars had been pre- 
pared. On 16th July 1936, a document enti- 
tled “Application on behalf of the Official 


a. i. & 

Liquidator under O. 1, R. 10, Civil P. C.” 
was presented to the Court, praying that 
the names of the defendants who had died 
should be struck out, that the names of 
certain additional persons should be added 
as defendants and for authority to present 
further and better particulars during the 
vacation. On 3rd September a further docu- 
ment was presented : it set out a series of 
particulars being filed in pursuance of the 
order of 16th July 1936 and prayed that 
notices under S. 235, Companies Act might 
issue for 2nd October 1936: this application 
was adjourned from time to time and a 
further document was presented on 22nd 
April 1937 asking for amendments in the 
particulars, for the striking out of the names 
of certain defendants and for the issue of 
notice of the petition as amended on the 
thirty-nine persons named, who are now 
the respondents before the Court. Notice 
was issued accordingly and copies of the 
application of 1st July 1935 with the 
amended particulars were served on the 
respondents. I do not think that it is 
necessary to examine the various sets of 
particulars in detail; they have not been 
discussed in detail in the arguments, but 
there are one or two points which I must 
mention. So far as the respondents’ names 
in the application of 1st July are concerned, 
they contain further particulars of the 
statements in the application: it may be 
that they also contain in certain cases new 
charges, as for example, in the case of Sir 
Abdul Hamid in relation to advances made 
to contractors of Kapurthala State on State 
guarantee. It was argued that this charge 
was not covered by the statements in the 
original application. It is not necessary 
now to examine this question ; it is suffi- 
cient to distinguish charges made by the 
original application and charges not in- 
cluded in it but contained only in the 
particulars. I may note that the original 
application, except in the striking out or 
the adding of names of respondents has not 
been formally amended. 

Issue 1 — Section 235 (l), Companies Act 
requires as a condition for its operation 
that it should appear that the respondent, 
being a past or present director or officer 
of the company, has misapplied or retained 
or become liable or accountable for any 
money of the company or been guilty of 
any misfeasance or breach of trust in rela- 
tion to the company. The condition being 
fulfilled, there must be an application by 
the liquidator or any creditor or oontribu- 
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tory; the Court may then examine into 
the conduct of the respondent. Relief is by 
an order to restore or repay the money or 
property, or to contribute such sum to the 
assets of the company by way of compen- 
sation in respect of the misfeasance or 
breach of trust as the Court thinks fit. 
Some light is thrown on the nature of the 
application to be made by the liquidator by 
sub-s. (3), The Indian Limitation Act, 1908, 
shall apply to an application under this 
Section as if such application was a suit.” 
The Section relates to procedure only : it 
provides an alternative method for enforc- 
ing the liabilities which might have been 
enforced by a suit. The method of proce- 
dure has been described as summary, but 
an examination of some of the cases which 
have been tried under the corresponding 
Section of the various Lnglish Acts shows 
that frequently misfeasance proceedings 
follow the normal course of an action for 
fraud or breach of trust and the applica- 
tion of the word “summary” indicates little 
but that the proceedings in England are 
instituted by summons and not by suit or 
petition a detail of practice. The essential 
distinction is that the Court has a discre- 
tion in assessing the amount of the com- 
pensation and is not in every case, as a 
Court hearing a suit would be, to give a 
decree for the whole loss suffered. The 
Section provides a convenient method by 
which in the course of winding up a com- 
pany the same Court deals with all the 
internal affairs of the Company. 


Though a procedure Section, the Section 
does not go into details of procedure, which 
must be sought for elsewhere. The conten- 
tion for the respondents is that the Civil 
Procedure Code applies by virtue of the 
provisions of S. 141. The opposing conten- 
tion is that S. 141 does not apply the pro- 
visions of the Code to an application such 
as this and that the application is not a 
plaint and is not required to be in any par- 
ticular form. S. 141 is as follows* 


The procedure provided in this Code in regard 
to suits shall be followed, as far as it can be made 
apph^able, in all proceedings in any Court of civil 


. ^ proceeding in a misfeasance applica- 
Mon is a proceeding in a Court of civil 
jurisdiction and the provisions of the Code 
have been applied to proceedings under the 
Companies Acts. In 27 Bom 415 1 it was 
beld that a petition under the Companies 


Trading Co. v. Dorabji,(1908 

27 Bom 415=6 Bom L R 348. 


Memorandum of Association Act, 1895, is a 
proceeding within the Section, and in 1 Lah 
187" to an application to set aside an ex 
parte payment order made under the Com- 
panies Act of 1886, the provisions of O. 9, 

R. 13 were applied by virtue of this Section! 
That the Section applies to proceedings 
under the Companies Act never appears to 
have been doubted. Only one case involv- 
ing the construction of the Section has 
gone as far as the Privy Council. In 22 
I A 44 ‘ the question at issue was, whether 

S. 647 of the old Code (equivalent to S. 141) 
made applicable to execution proceedings 
the procedure laid down in regard to suits: 
the only passage in the judgment of their 
Lordships which throws any light on the 
question now raised is as follows : 

Their Lordships think that the proceedings 
spoken of in 8. 647 include original matters in the 
nature of suits such as proceedings in probate, 
guardianship and so forth and do not include 
execution. 

Their Lordships' view disposes, I think, 
of one of Mr. Bannerji’s arguments : that 
the application under S. 235 is not a suit 
and therefore no plaint is required. The 
question is not whether the proceeding is 
a suit but whether it is an original matter 
in the nature of a suit. The only difficulty 
which presents itself in applying their 
Lordships’ dictum is in the use of the 
word original’. An application under Sec. 
235 is not in one sense an original matter : 
it is a matter arising in the course of 
the winding up and the document which 
originates the winding up proceedings is 
the petition. This aspect of the question 
was not before their Lordships. I do not 
think that it can be inferred from the use 
of the word 'original’ that, for example, 
matters in the nature of a suit arising in 
winding up proceedings are to be excluded 
from the scope of S. 141. The phrase 'ori- 
ginal matters is used as opposed to 'execu- 
tion proceedings’: the distinction was a 
necessary one for the purpose of deciding 
the controversy in the case before their 
Lordships. Even though the application 
under S. 235 arises in the course of wind- 
ing up proceedings, the application origi. 
nates the claim for misfeasance, a matter 
in the nature of a suit ; it is by virtue of 
the application that the respondents are in 
a proper case to be ma de answerable ; as 

2. Hindustan Bank Ltd. v. Mehraj Din, (1920) 7 

£ £ ^,^o^ 61=65 1 0 820=1 L ah 187 = 169 

ir i-i xt 1920. 


3. Thakur Prasad v. Fakirullah, (1896) 17 A17 
106=22 I A 44=6 Bar 626 (P C). 
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I have already pointed out the proceedings 
by application in the winding up are an 
alternative to proceedings by a regular suit. 
Mr. Bannerji relied on two cases which 
are not in conflict with this view, 54 All 
1067* and 55 All 912 6 at p. 927 ; these 
cases make it clear that an application by 
a liquidator under S. 235 or S. 186 is not 
a suit : that does not imply that they are 
not matters in the nature of a suit. To 
support the general proposition that the 
Code of Civil Procedure is not applicable 
to misfeasance proceedings, Mr. Bannerji 
cited 17 All 238 6 in which it was held that 
an order under S. 214, Companies Act 1882, 
(equivalent of S. 235) was not a decree or 
order having the force of a decree. In the 

course of his judgment Burkit J. said : 

It is at least doubtful whether the result of 
proceedings can be considered to be an order, i. e. 
as defined by the Code of Civil Procedure. The 
proceedings leading up to such an order, if it be 
an order, are not in the strict and technical sense 
judioial proceedings at all. No procedure is impos- 
ed at any stage, no person would be formally 
cited, no plaint need be filed; no party has a right 
to prove his case in suoh a way as he chooses. The 
whole power is in the Court, which may examine 
into the conduot of the person complained of, 
and after such examination may compel repayment 
or contribution by way of compensation. The word 
‘compel’ seems to contemplate an order entirely 
distinct from an order adjudicating on the rights 
of the parties. It presupposes, not a formal adjudi- 
cation but simply a conviction in the mind of the 
Court that such order as it is going to make is 
just. The Act contemplates no order by way of 
formal adjudication upon the matter of right. 
That which it authorizes is a compulsory, that is 
to say an execution, order. 


With great respect, I dissent from almost 
every proposition contained in this passage. 
I venture to assert that since this Section 
was passed in 1862 as S. 165, Companies 
Act, 1862, proceedings taken under it have 
been judicial proceedings — and the autho- 
rity for this assertion is to be found in 
almost every reported case. Proceedings 
under the Section have in England been 
governed by rules, made under the autho- 
rity of various Acts in force from time to 
time. The rule in foroe at the date of the 
judgment cited was R. 78 in the Rules of 
1890; in the Rules of 1909 the Rule was 
No. 68; and in the present Code of 1929 the 
Rule is No. 66. The rules now in force are 


4. Hans Eaj v. Dehra Dun Mussoorie Electric 
Tramway Oo. Ltd., (1938) 20 A I B P 0 68 
142 I 0 7=60 I A 13=64 All 1067 (P 0). 

6. Shiam Lai v. U. P. Oil Mills Oo. Ltd., (1933) 
20 A I R All 789=146 I O 893=66 All 912— 
1983 A L J 1203 (F B). „ , , OITn 

• 6. Reference under 8. 28 of Act 7 of 1870, 
(1896) 17 All 238=1896 A W N 66. 


the most easily available and I draw atten- 
tion to the following requirements made 
by them : 

The application shall be made by summons. 
The summons shall state that the nature of the 
declaration or order for which application is made 
and the ground of the application, and unless 
otherwise ordered, shall be served in the manner 
in which an Originating Summons is required by 
the rules of the 8upreme Court to be served. 

On the return of the summons, the Court may 
give such directions, as it shall think fit, as to whe- 
ther points of olaim and defence are to be delivered, 
as to the taking of evidence wholly or in part by 
affidavit or orally, and the cross-examination either 
before the Judge on the hearing in Court or in 
Chambers of any deponents to affidavits in support 
of or in opposition to the application. 

In addition to the special rules to which 
I have referred, there is a general rule 
(No. 224) which directs that where no 
other provision is made by the Act or 
rules, the practice, procedure and regula- 
tions shall be in accordance with the rules 
of the Supreme Court. Such rules as these, 
are wholly inapplicable to any but judicial 
proceedings, and it may be stated that not 
only are the proceedings under a misfea- 
sance summons judioial but are conducted 
in a manner almost identical with the 
ordinary judicial proceedings of the Chan- 
cery Division. The rules made by this 
Court under the powers conferred by Sec. 
246, Companies Act, 1913 concerning the 
mode of proceedings to be had for winding 
up a company oontain like provisions. 
I refer to this rule here in support of 
my view that the proceedings under S. 235 
were considered to be judicial proceedings 
by the framers of the rule, the Judges of 
the Court, some of whom were engaged in 
administering the Companies Acts. It is 
unnecessary to pursue this question fur- 
ther. There can be no doubt that the pro- 
ceedings under S. 235 «-re judicial. It is 
agreed by counsel for both the Omaal 
Liquidator and for the respondents that 
the winding up rules of this Court apply to 
the application which is now before me. 

I have already referred to R. 77, which 
requires that the application should con- 
tain the particulars on which the claim is 
based and that a copy of the application 
with the grounds thereof should be served 
on every person against whom an order is 
sought, and further that when the appli- 
cation is made by the Official Liquidator, 
he may make a report to the Court stating 
any facts and information on which he 
proceeds, which are verified by affidavit or 
derived from sworn evidence in the pro- 

• I ’ 

oeedings. 


1»38 Mulk Raj v. Oppl. Liquidator, Peoples Bank Lahore 663 


The requirement of the rule in respect 
of a supporting affidavit differs where the 
application is made by any other person 
than the Official Liquidator; in such a case 
the application shall be supported by affi- 
davit to be filed by him. R. 95 provides 
that the general practice of the Court shall 
in cases not provided for by the Companies 
Act or these rules, and so far as the same 
is not inconsistent with the said Act or 
these rules, apply to all proceedings for 
winding up of a company in any Court. 
The rules being made under the authority 
of the Act have the force of law. The 
position then is that by virtue of S. 141, 
Civil P. C., the procedure provided in the 
Code must be followed in the present pro- 
ceedings as far as it can be made appli- 
cable. This would be so even in the 
absence of R. 95 or a similar rule. R. 95 
makes it clear that the general practice of 
the Court, which is determined by the Civil 
Procedure Code, is to apply in cases not 
provided for by the rules : and that the 
rules are not intended to override the pro- 
visions of S. 141. In each case i. e. in 
S. 141 and in the rules, there is a restric- 
tion on the application of the procedure 
provided for in the Code : in S. 141 the 
restrictive words are "so far as it can be 
made applicable’’ ; in R. 95 the words are 
so far as the same is not inconsistent with 
the said Act or these rules”. In each case 
the effect of the restrictive words is the 
same : a provision of the Civil Procedure 
Code cannot be made applicable to pro- 
ceedings under an Act, if that provision is 
inconsistent with the procedure prescribed 
by the Act. 

It was contended for the respondents 
that the rules applicable to a plaint in a 
regular suit must be applied to the Official 
Liquidator’s application. This contention 
ignores the restriction. When the Compa- 
nies Act and the rules made under it pres- 
cribe what an application is to contain, 
and the formalities to be observed in mak- 
ing an application, the rules which prescribe 
the corresponding requisites for a plaint 
in a regular suit cannot be applied ; but 
inasmuch as an application under S. 235 
preferred in accordance with the rules 
and a plaint both initiate proceedings of a 
similar kind, it is clear that there is ample 
scope for the operation of S. 141 to these 
proceedings. This is well illustrated by the 
Official Liquidator’s application to amend 
his original application by adding additional 
(parties, which was purported to be made 


under the provisions of O. 1, R. 10, Civil 
P. C. On Issue 1 therefore I find that an! 
application under S. 235, Companies Act is 
in the nature of a plaint but that the pro- 
visions of the Civil Procedure Code are 
inapplicable to it, because express provision^ 
for its contents and the formalities con-! 
nected with it are provided for by the' 
Companies Act and the rules made there- 
under. 

Issue 2 . — Do the petitions which have 
been filed collectively or individually con- 
stitute a valid plaint or statement of claim? 
This issue with Issues 1 and 3 was framed 
at the instance of the respondents. The 
wording of this issue anticipated a complete 
affirmative to Issue 1. But an additional 
contention for the respondents was that 
even if the provisions of the Civil Proce- 
dure Code relating to plaints did not apply, 
there was, nevertheless, no valid applica- 
tion under S. 235 before the Court. The 
validity of the application will have to be 
considered separately in the case of the 
respondents who were named in the appli- 
cation and in the case of the respondents 
named in the application of 16th July 
1936, whose names were added to the list 
of respondents by an order of the same 
day. So far as the first class of respondents 
is concerned, the question is whether the 
allegations in the application against them 
are sufficient. I have not to consider the 
case against the auditors. Since the hearing 
began, a compromise has been effected be- 
tween the Official Liquidator and the audi- 
tors. The Official Liquidator has withdrawn 
all charges of fraud against them. It appears 
from the record that the allegations of the 
Official Liquidator relate to the acts, not of 
any member of the firm of Messrs. Billi- 
moria and Company but of one of their 
employees who was in charge of a branch 
of their business in Lahore and who was 
engaged in the audit of the Bank’s accounts. 
Messrs. Billimoria and Company have re- 
cognized their responsibility for the negli- 
gence of their employee and having made a 
settlement, have disappeared from the case. 
The cases against the Patiala State Bank 
and S. Salig Ram Hoon, the Managing 
Director of that Bank, have also been 
settled. 

In spite of exhaustive research, few cases 
have been found in which the necessary 
contents of an application under S. 235 
have been discussed. Both Indian and Eng- 
lish cases whioh deal with the averments 
necessary where fraud is alleged have been 
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cited, and also one English case, (1892) 3 Ch 
577 7 and one Indian case, 19 Bom 88,® in 
which the contents of a misfeasance sum- 
mons were discussed. In (1880) 5 A C 685 9 
Lord Selbourne said : 

With regard to fraud, if there be any principle 
which is perfectly well settled, it is that general 
allegations however strong may be the words in 
which they are stated are insufficient even to 
amount to an averment of fraud of which any 
Court ought to take notice. And here I find 
nothing but perfectly general and vague allegations 
of fraud. No single material fact is condescended 
upon, in a manner which would enable any Court 
to understand what it was that was alleged to be 
fraudulent. 

In that case there was only a general 
statement that the appellant had by fraud 
and misrepresentation been induced to enter 
the society. In 15 I A 119 10 the passage set 
out above was quoted and Lord Watson 
continued: 

In the present case it is unnecessary to criticize 
the plaint minutely. Strike out the words ‘fraud,’ 
‘deceit,’ ‘illegal’ and ‘fraudulent acts,’ ‘machina- 
tions’ and so forth of which there is great super- 
fluity and what remains? Nothing, except an 
allegation of certain facts which might be unat- 
tended with any fraudulent or illegal purpose or 
character. 

In 64 I A 143 11 an objection was taken 
before the Judicial Committee that fraud 
had not been alleged in a petition for wind- 
ing up but only in an affidavit in support 
of the petition. Their Lordships refused at 
that stage to consider the objection, but 
said: 

The allegations were made in the affidavit evi- 
dence and the whole matter was clearly fought 
in the High Court on those lines and apparently 
without any objection being taken, which, had it 
been taken, would no doubt have led to the neces- 
sary amendments being made in the petition. 

From this last case no help is to be 
gained on the question of how much must 
be averred. In (1892) 3 Ch 577 7 the liqui- 
dator took out a misfeasance summons 
against certain directors of the company 
applying for a declaration that the direc- 
tors were liable to repay two sums of the 
company’s money which had been paid by 
them to a third party. The summons stated 

'7. In re New Mashonaland Exploration Co. (1892) 

8 Ch 677=61 L J Ch 617=67 L T 90=41 W 

R 76. 

8. Jehangir v. Karani & Co., (1896) 19 Bom 88. 

9. Wallingford v. Mutual Society, (1880) 6 A C 

686=60 L J Q B 49= 43 L T 269 = 29 W R 

81. 

10. Qunga Narain Gupta v. Tiluokram Chowdhury, 

(1888) 16 Cal 638=161 A 119=6 Bar 168 (PC). 

11. Bharat Dharma Syndicate Ltd. v. Hariah 

Chandra, (1937) 24 A I R P 0 146=168 I 0 

• 620=64 I A 148=1 L R (1937) All 666=31 

• S L R 806 (P C). 
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no ground of liability nor any reason why 
the payments made were to be considered 
improper. It was stated in argument by 
counsel that the directors had been guilty 
of ‘ a breach of trust in relation to the 
company.” In his judgment, Vaughan 
Williams J., after referring to Palmer’s 
Company Precedents and Emden’s Wind- 
ing up Practice, said: 

It does not seem to me that the summons in the 
case before me sufficiently defines the ground* 
upon which the liquidator says the directors 
ought to be ordered to pay the money claimed. It 
does not go on to say on what grounds it is sug- 
gested that the payments made by the directors 
were wrongful or aots of misfeasance for which the 
directors are responsible. 

He concluded his discussion of the point 
by saying: 

For the sake of future praotice, I point ofifc 
that the summons even with the affidavit leave* 
one too much in the dark as to what is charged 
against the directors. 

In 19 Bom 88 s at p. 95 though the form 
of the petition was not directly in issue, 
the learned Judge expressed the opinion 
that where it is sought to make an officer 
of a company liable for the misapplication 
of the funds of the company or for mis- 
feasance or breach of trust in relation to its 
affairs, the sum sought to be recovered 
should be definitely stated in the summons, 
and the grounds upon which the applica- 
tion is based should be fully and adequately 
set out in an affidavit or affidavits. (I may 
note that there is a difference in the pro- 
cedure of the High Court at Bombay and 
this Court but it does not affect the princi- 
ple). This opinion was expressed in view 
of the assertion “if all the matters are 
allowed to be disclosed on affidavits, the 
principal object of the enquiry would be 
frustrated.” It must be noted that, not- 
withstanding the opinion so expressed, the 
learned Judge accepted the petition and 
referred it to Chambers. The rule does notl 
require that a specific sum should be claim- 
ed by the Official Liquidator, and the terms 
of S. 235 in reference to misfeasance or 
breach of trust authorize the Court to com- 
pel the respondent to contribute such sumj 
as the Court thinks just. This is the relief/ 
sought in the present case; the Liquidator 
must bring the facts on which his claiml 
is based to the notice of the Court; the 
amount of the compensation is to be asses- 
sed, not by the Liquidator but by the 
Court, after a consideration of the whole 
circumstances. If the Liquidator is not 
required to state a speoific amount, his 
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application cannot be considered bad in law 
because he omits to do so. 
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Ignoring vituperative epithets, I think 
that definite charges are made against the 
defendants named in the application — 
charges of a very grave character. It is 
asserted that almost the major portion of 
the assets of the Bank amounting to two 
crores of rupees had, in the course of six 

years been transferred by the directors, 

defendants 1 to 17, to their own pockets: 
the assets were then almost entirely repre. 
sented by loans due by the directors or 
their businesses and were incapable of being 
realized even to such an extent as to avoid 
default by the Bank; these loans were made 
without authority, were ultra vires and 
9 ' tbe . r , “““cured or inadequately secured 
and the directors connived at the making 
of the advances in this way. The remain. 

' defe “ d ant. directors are charged with 
neglect of duty ,n that, having taken on 
themselves to resuscitate the Bank, they 
failed to make any effort to recover the 
assets. The two officers of the Bank, defen. 

ahBt t f S ’^ r f e K° h j rEed W ‘ th haviQ S aided and 
abetted the directors in taking unautho- 
rized loans. The allegations seem to me to 
be ample to justify an examination into the 

f°^ he30 dlrecfcol ' s and officers. I 
hold that the application of 1st July 1935 

comphed with the rules and is l good 

application as against the persons named 

as defendants On 16th July 1936 the 

names of further defendants were added, 

hut no charges were made against them ; 

at that date as against them 

60 fche docum snts filed on 

them AP :: 1 ,? 37 ! char g 03 were made against 
them and all the documents were served 

Offiri.Tr , The intention of counsel for the 
Hon Liquidator was that the applica. 
tion even in the case of these added defen 
oants was the document of 1st July 1935 

,f t th“ f e * 'T 6 ™ “ ot P artie3 to the proceedings 

Julv iqqg te ■' the L bacume Parties on 16th 
^ 1936, even then, so far as thev were 

sucWnnr t ( - herS Wa9, in my °P*nion, no 
esnecf n pl “ atl ° n as eonfcem Plated by S. 235, 

ing of !h y m r 0W T° f Sub - 8 ' (3) - t0 8ay notb - 
19 S 37 tuf ®' If} was not till 22nd April 

Mfilled thn° U “ ent8 ' Which fcaken together 

were filJ T r t q ^ r0 ^ ents of the ™les, 

aDnliooF * ^ ^at ^e ^ate °f the 

Iwas ^ndlprirrS^ 686 ^ 

3 ',T~ Tbe contention bv counsel 
he auditors on this issue was that the 


cases against some of the other defendants 
arise out of the activities of branches of 
the Bank, with which the auditors were 
not concerned and that the case of the 

entir n T S ^ir° d DOt be mixed U P with 
entirely different matters. Counsel for Mr. 

the°„ D a ? d he Pat ' aIa State Bank aa i d that 

.8 b nnt V f h B i C ° aDd . Ca8e aBa ' Q8fc 006 director 
is not that against another. No other coun. 

noinl d i re f S T arRum6Dta to me on this 

ad mted ^ aS3U “ e that aI1 tbe 00UDsel 
Sir T«f T tb9 ar « um t 9ntS °f Mr. Coltman and 

tions T M^R a Ur - baPrU ' T ° tbese conten- 
tions, Mr. Banerjee s reply was that there 

B ° mm0n Un , itV iD the connexion with 

to the^ff any 7 m. application is restricted 
the affairs of the company— the whole 

a \ 63 t0 tbe affairs °f Larkishen 

— , n7 he fl eVldeDC9 13 ODe connected whole 
under the wording of S. 235, a joinder of 

sible 63 th V ° Ut aQy r63tricti0D is Permis- 
that 'for t h a o rBU T, DtS °? thi8 poiDt ' ex cept 

much ^assist a n ee^:' and are 9 

th°eir°cfse. Part,S3 ' 1 haTS “ 0t to COQsider 

Mr. Bannerjee cited io support of his 
argument ^English cases, (1883) 22 Ch 

£ ( 897) 1 Ch 796 - 13 Bufc though 

in both these cases the objections were 

overruled, the discussions indicate that an 

U u h A gr ° UDd ° f mul tifariousness 
is, if established, a good objection. The con- 
tention that restriction to the affairs of the 
company is suflicient to avoid a charge of 

multifariousness is too wide. There might in 

some cages be separate and distinct charges 
gainst individual directors or groups of 
directors and it might be oppressive that 
n one trial such separate charges should 
be examined. The practice of this Court is 
to be found in the Civil Procedure Code 

f v> 0CQ |j Vtll ? h u 1 fchl . nk ’ ifc appears that there 
should not be a trial against several defen- 
dants unless relief is claimed in respect 
of or arising out of the same transaction 
or series of transactions and the right to 
it is alleged to exist against the defendants 
whether jointly, severally or in the alter 
native. It was conceded by Mr. Bannerjeo 

t^cIviTp* th f fch n U f h D ° P r °™ion o f 
nermkliilf r ° C 6 C ° dG appIied « ifc * 

t ' ft a ^ U i nenfc fchafc tbe rules con. 
tamed in the Code to avoid embarrassment 

in this respect may be taken as rules of 


18 - 1 b ? 57 796=66 l j Cb 
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natural justice. As the nature of the claim 
against the various defendants has not 
been discussed further than I have indi- 
cated, I find it difficult to arrive at a con- 
clusion on this question. As the case now 
stands, no good ground of objection has 
been shown against the joinder of the 
defendants who are named as parties in 
the application of 1st July 1935. Other 
defendants who participated in the acts 
alleged in that application are in the same 
position. 

But in the cases of Sham Mohan Seth, 
branch manager at Lakhimpur Kheri, B. 
L. Mehra, branch manager at Lucknow, 
the group, Bankey Behari Lai, Rup Chand, 
Haji Mohammad Halim, Amolak Ram Hoon 
and Mahadev Parshad Tandan, Chairman, 
Directors and Manager of the branch at 
Cawnpore, there is no common connexion 
between them or connexion with the acts 
of the directors, except that the acts of 
misfeasance alleged against them were 
committed in the interests of Harkishen 
Lai ; the directors of the Bank, so far as I 
can ascertain, were not parties to these 
acts of misfeasance, which are unconnected 
with the series of transactions mentioned in 
the application. Whether I am right in 
applying the rule taken from the Code or 
not, I have no doubt that it would be 
oppressive to deal with these several heads 
of claim in one trial. I have now to consider 
the consequences of this multifariousness. 
If this was a regular suit and all these 
claims had been joined, O. 2, R. 8 would 
apply, and the petitioner would be required 
to elect between the several claims ; there 
would be no difficulty in applying this rule 
to an application under S. 235, no incon- 
sistency or conflict in doing so with the 
rules under the Companies Aob. In the 
present case there are two documents en- 
titled “application under S. 235,” the first 
dated 1st July 1935, the second dated 22nd 
April 1937. The additional defendants 
include both persons who are defendants 
in respect of the charges contained in 1st 
July 1935 and also the three sets of defen- 
dants to whom I have referred and who 
are unconcerned with the charges in that 
application. I see no reason for not applying 
O. 2, R. 8 to the second application. The 
petitioner must elect with which of the 
four separate cases he will proceed, i. e. 
whether he will proceed with the claim set 
out in the first application or the claim 
against Sham Mohan Seth, or the claim 
against B. L. Mehra, or the claim against 


the Chairman, Directors and Manager of 
the branch at Cawnpore. 

Letters Patent Appeal No. 47 of 1938 

Tek Chand J. — This judgment will 
dispose of three appeals, which have been 
preferred separately by (l) Lala Mulk Raj 
Bhalla, (2) Pt. Shiv Kishen Kaul and (3) 
Lala Raghu Nath Sahai against the order 
of Monroe J., dated 17th February 1938, 
deciding certain preliminary issues in pro- 
ceedings under S. 235, Companies Act, 
pending against the three appellants and a 
number of other directors and officers of 
the Peoples Bank of Northern India, 
Limited (in liquidation). The Peoples Bank 
of Northern India was incorporated as a 
joint stock company under the Indian 
Companies Act in January 1925 and 
commenced business in April 1925. It sus- 
pended payment on 29th September 1931, 
and on 22nd December 1931 a scheme for 
its “resuscitation” was sanctioned under 
S. 153 of the Act. Subsequently, the 
company was ordered to be compulsorily 
wound up on 25th May 1935, and an 
Official Liquidator appointed. On 1st July 
1935, the Official Liquidator presented a 
petition under S. 235, Companies Act 
against 35 persons praying that the Court 
may examine into their conduct and compel 
them, or such of them as may be liable, to 
repay or restore moneys or properties lost 
to the company, or to contribute such sum 
or sums to its assets by way of compensa- 
tion as may be just. Two of the present 
appellants, Lala Mulk Raj Bhalla and Pt. 
Shiv Kishen Kaul, were among the defen- 
dants named in this petition ; appellant 3 
Lala Raghu Nath Sahai was not mentioned 
in it. On 16th July 1936, the Official Liqui- 
dator filed an application under O. 1, R. 10. 
Civil P. C. ( stating (inter alia) that further 
investigation into the affairs of the Bank 
had disclosed the liability of certain other 
directors and officers of the Bank, ana 
praying that their names be added a3 
defendants in the misfeasance proceedings. 
One of these persons was Lala Raghu Nath 
Sahai, who was for some time manager of 
the branch of the Bank at Ferozepore and 
had subsequently worked in the head 
office at Lahore. This application did not 
mention any charges against him, nor did 
it specify the grounds on which it wa 
sought to make him liable. On 3rd Sep- 
tember 1936, the liquidator filed another 
document containing “better particulars o 
misfeasance” against the various directors 
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and officers of the company mentioned in 
the original petition of 1st July 1935 and 
the application of 16th July 1936. This 
document was accompanied by several 
schedules containing details of the “acts 
of misfeasance” alleged to have been com- 
mitted by each defendant, and the sums 
for which it was sought to make him 
liable. On 22nd April 1937, the liquidator 
filed another application, withdrawing the 
case against 17 of the persons named in 
the previous applications, and “amending 
and amplifying the particulars” against 
the remaining 39 defendants. Copies of 
the original petition and the subsequent 
applications and schedules aforesaid were 
accordingly served on these defendants, 
including the three appellants. In answer 
to this claim, the defendants filed the 
lengthy written statements denying their 
liability and raising numerous pleas of fact 
and law. On these pleadings, the learned 
Judge framed 52 issues. At the commence- 
ment of the trial, arguments were heard on 
the following three preliminary issues : 

(1) Is the petition under S. 235, Companies Act 
in the nature of a plaint and must it be in accord- 
ance with the provisions of the Civil Procedure 
Code ? 


(2) Do the petitions which have been filed 
collectively or individually, constitute a valid 
plaint or statement of claim ? 

(3) Is one joint trial of the claims against all the 
respondents joined in the petition permissible in 
law, the allegations against each of them being 
distinct and based on separate acts of misfeasance? 


The learned Judge passed a detailed 
order on 17th February 1938 deciding 
these issues. On Issue 1 he held that the 
petition under S. 235, Companies Act is 
in the nature of a plaint,” but that the 
provisions of the Civil Procedure Code 
are inapplicable to it, because express provi- 
sions for its contents and the formalities 
connected with it are provided for by the 
Companies Act and the rules made there- 
under. On Issue 2 the finding was that 
the pehtwn of 1st July 1935 complied 
with the rules framed for the presentation 
of such application under the Companies 
Act and is a good petition as against 
tbe persons named therein as defendants, 
s regards the defendants, whose names 

on the liquidator’s application 

?! July ,. 193 . 7 ’ fche learned Judge held 

Chat the application was defective as it did 
not make any charges against them ; and 
as the charges against them were men. 

fil«A 6d iQr J h ° fi * r8fc fcime in the documents 
filed on 22nd April 1937, the date of the 


application against these added defendants 
must be taken to be 22nd April 1937. As 
regards the plea of multifariousness to 
which Issue 3 related, it was held that no 
good ground of objection has been shown 
against the joinder of the defendants who 
were named as parties in the application 
of 1st July 1935 and all other defendants 
who had participated in the acts alleged in 
that application. This plea was however 
upheld so far as the cases of the seven 
other defendants are concerned, and the 
liquidator was directed to make his election 
under O. 2, R. 8, Civil P. C. From this 
order the present appeals have been lodged 
by the three appellants under S. 202, Com- 
panies Act and Cl. 10, Letters Patent. 

At the commencement of the hearing 
before us, a preliminary objection was 
raised by the counsel for the Official Liqui- 
dator that the order of the learned Judge 
deciding the aforesaid issues was not a 
judgment” within the meaning of Cl. 10, 
Letters Patent and was therefore not open 
to appeal. It was contended that S. 202, 
Companies Act did not confer a substantive 
right of appeal against orders passed in 
the matter of winding up of a company; it 
merely stated that the law as regards 
appeals from orders passed in the matter 
of the winding up of a company was co. ex- 
tensive with that relating to appeals from 
orders passed by the Court in the exercise 
of its ordinary jurisdiction. The contention, 
in other words, was that, if a company is 
being wound up by the District Court, only 
such orders passed by it in the course of 
the winding up were appealable, as are 
covered by S. 104 or O. 43, R. 1, Civil P. 
C., and, if the company is being wound up 
by a Judge of this Court, an appeal would 
lie to a Division Bench if the order passed 
by him amounted to a “judgment” within 
the meaning of Cl. 10 of Letters Patent: 
but if a particular order is not covered by 
these provisions of the Civil Procedure Code 
or the Letters Patent, it is not appealable. 
This objection is completely disposed of by 
the decision of a Full Bench of three Judges 
of this Court in 10 Lah 806. 14 In that 
case, in the course of proceedings for the 
winding up of a company before the Dis- 
trict Judge, Lahore, an order had been 
passed by him permitting amendment of 
the petition under S. 235, Companies Act, 
against certain directo rs by adding a new 

14. Sansar Chand v. Punjab Industrial Bank Ltd* 
Lahore, (1929) 16 A I R Lah 707=117 I O 
895=10 Lah 806=30 P L R 525 (F B) 
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ground of liability after the expiry of the 
period of limitation, and from that order 
the directors had appealed to the High 
Court under S. 202, Companies Act. On an 
objection raised by the liquidator that the 
order was not appealable as it did not fall 
within S. 104, Civil P. C., it was held by 
the Full Bench that a party aggrieved 
from an order passed in the course of liqui- 
dation proceedings by the District Judge, in 
exercise of his jurisdiction under the Com- 
panies Act, is entitled under S. 202 to appeal 
to the High Court, irrespective of the pro- 
visions of the Civil Procedure Code which 
restrict the right of appeal to specified 
orders, 8. 202 being wide enough to cover 
appeals against any order made in the 
matter of the winding up of a company, 
provided such an order finally decides the 
dispute between the parties or deprives the 
appellant of a substantial and important 
right, and is not a mere formal or inter- 
locutory order. 

This decision completely meets the ob- 
jection raised in this case before us. It was 
however contended that the law had not 
been correctly laid down by the Full Bench, 
and we were asked to have the matter re- 
considered by a larger Bench. We have 
listened to interesting and able arguments 
by counsel for both sides; but after giving 
the matter careful consideration, we find 
ourselves in respectful agreement with the 
conclusion reached in the case cited. Sec. 
202, Companies Act, reads as follows : 

Re-hearings of, and appeals from, any order or 
decision made, or given, in the matter of the 
winding up of a company by the Court may be 
had in the same manner, and subject to the same 
conditions in, and subjeot to which, appeals may 
be had from any order or deoision of the same 
Court in cases within its ordinary jurisdiction. 

It will be observed that the Section is 
very wide in its terms and permits appeals 
“from any order or decision made, or 
given, in the matter of the winding up,” 
and we see no reason to limit its operation 
in the manner suggested by the respon- 
dent’s learned counsel. We have no doubt 
that the last part of the Section, which 
lays down that 

appeals will be had in the same manner and sub- 
jeot to the same conditions in, and subjeot to 
which, appeals may be had from any order or 
decision of the same Court in cases within its 
ordinary jurisdiction, 

merely regulates the procedure to be fol- 
lowed in the presentation and hearing -of 
such appeals, that is to say, the necessary 
copies to be filed, the period of limitation 
within which the appeal is to be presented, 


the manner in which service is to be 
effected, the order in which parties are to 
be heard and so forth. Any other interpre- 
tation is not warranted by the plain word- 
ing of the Section, and, if accepted, will 
lead to startling results. It will have the 
effeot of practically shutting out appeals 
from all orders passed by a District Court, 
in cases in which the winding up proceed- 
ings are going on before it, for very few of 
such orders would fall within S. 104 or 
O. 43 of the Code, which alone permit 
appeals against orders passed by a Subordi- 
nate Court in the exercise of its original 
jurisdiction. This obviously could not have 
been the intention of the Legislature, espe- 
cially when we bear in mind that S. 169 
of the Act of 1882 (which was replaced by 
S. 202 in the Act of 1913) was enaoted at 
a time when the Court of the District 
Judge was the only Court under the Com- 
panies Act, outside the Presidency towns. 

So far as the Punjab Courts are con- 
cerned, the view ultimately adopted by the 
Full Bench in 10 Lah 806 14 had been fol- 
lowed in a long course of decisions. In 40 
P R 1915, 16 an order by a District Judge 
directing the public examination of certain 
directors of the company was held to be 
appealable under S. 169, Companies Act of 
1882, though the order was not appealable 
under the Civil Procedure Code. Similarly, 
in 13 P R 1917 10 it was held that an appeal 
lay from an order passed by the District 
Judge under S. 171, Companies Act, grant- 
ing leave to a share- holder to proceed with 
his suit for declaration that he was not a 
share-holder of a company. It is admitted 
that such an order, being purely interlocu- 
tory and not covered by S. 104 or O. 43, 
Civil P. C., was not appealable under any 
provision of the law, except under S. 169, 
Companies Act of 1882. Again, in 96 I C 
755 17 an order of a District Judge refusing 
to allow inspection of notes of examination 
under S. 196, Companies Act of 1913 was 
held appealable under S. 202 of the Act. 
The same view appears to have been taken 
in most of the other Courts. In 30 Mad 
22 18 it was held that the right of appeal 

15. Harkisben Lai v. Saraswati Ram, (1916) 2 

AIR Lah 109=28 I 0 286=40 P B 1916= 

77 P L R 1915. 

16. Amritsar National Banking Go. Ltd. v. Mohan 

Lai, (1917) 4 A I R Lah 391=87 1 0 791=13 

P B 1917=29 P L R 1917. 

17. De Sonza v. S. B. Billimoria, (1926) 13 A I B 

Lah 246=96 I 0 755=26 P L R 432. 

18. Keaavaloo Naidu v. Murngappa Mudali, (1907) 

30 Mad 22=16 M L J 637. 
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conferred by S. 169, Companies Act of 
1882 

extends to all orders or decisions made or given in 
the matter of the winding up of a company, whe- 
ther the winding up is compulsory, voluntary or 
under supervision. 

The only decision, which Mr. Peary Lai 
Bannerjifor the respondent cited in support 
of his contention is 38 All 537. 10 The facts 
of that case however were entirely differ- 
ent. There, the Additional District Judge 
of Lahore, in whose Court a company was 
being wound up, had passed a payment 
order against a contributory, which was 
enforceable in the same manner as a decree. 
Ihe Liquidator had taken out execution of 
the order and had it transferred to the 
Court of the District Judge, Agra, where 
certain immovable property alleged to be- 
long to the contributory, was attached. A 
third person objected to the attachment 
under O. 21, R. 58, Civil P. C., on the 
ground that the attached property belonged 

? fv™’ objection was dismissed by 

the District J udge, Agra, under O. 21, R. 63. 

An appeal against this order was pre- 
ferred by the judgment. debtor in the High 
Allahabad, purporting to be under 
b. lbJ, Companies Act of 1882. At the 
hearing of the appeal an objection was 
raised that the appeal was incompetent. In 
upholding the objection, the learned Judges 
observed that S. 169, Companies Act, 
merely provides 

wnn Li r K Sht u* appeal 1° the of orders which 

bv^h d fi p aVG f b - en ^ Ppe,llable had th0 y been Passed 
by the Court in the exercise of its ordinary juris- 
diction. This brings us back again to the pro™. 

? f th e°ode of Civil Procedure which regulates 
c^ses in which appeals from orders in Civil Courts 

rSVi*^ aPPear ? t0 qU ! fce clear therefore that the 
fu g j ,: \° f a PP eal V nder the provisions of 8. 1G9 of 

rieht C ° m ? ameS i A ° fc is co-ex tensive with the 
hav« aP i >ea Conferred by the Court and, as we 
^ r V t TO i r u dy mentioned, an appeal in a case of this 
sort would not lie under the Code. 

It is on this observation that the learned 
counsel for the respondent relies in support 
of his interpretation of S. 202. With great 
respect, we may say that, while there is no 
noubt as to the correctness of the decision 
that case, that no appeal lay from the 
order of the District Judge to the High 
Court, it is difficult to see how S. 169, 

2 me ; A0t °i 1882 “° ld Possibly have 
applied. The order in question had not 

been passed by the District Judge, Agra, in 

” ° f the . WindlQ 8 OP of a company! 
jmeed, it was not an order under the Com- 
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panies Act at all. The execution of the 
payment order, as a decree, had been 
transferred to the District Judge Agra 
under S. 39 and S. 40, Civil P. C.; and 
under S. 42 all orders passed by that Court 
were subject to same rules in respect 
of appeal as if the decree had been passed 
by itself. The course of appeal from 
the order of the Agra Court was therefore 
to be determined by the Civil Procedure 
Lode arid not the Companies Act, and there 
is no question that under the Code no 

appeal lay from the order rejecting the 
objection under O. 21, R. 63. 

After giving the matter careful conside- 
ration, we hold that the order under appeal 
in this case is not of a merely formal or 
ministerial character but finally decides 
points between the parties relating to sub 
stantial and important rights and is there, 
fore appealable under S. 202, Companies 
Act In this view of the case, it is not neces-. 
sary to go into the further point argued 
before us by Mr. Badri Das that the order 
in question was also a “judgment” within 
10 ; Letters Patent. We accordingly 
overrule the preliminary objection. On the 
merits, it will be convenient to take up 

first the appeals of Lala Mulk Raj Bhalla 

and Pandit Shiv Kishan Kaul, which raise 
common grounds. Counsel for both these 
appellants have accepted the decision of 
the learned Judge on Issue 1, that a peti- 
tion under S. 235, Companies Act is in “the 
nature of a plaint” but that the provisions 
m the Civil Procedure Code are inapplic- 
able to it so far as its contents and the 
formalities connected with it are concerned, 
as provision for these matters is made by 
the Companies Act and the Rules made 
thereunder. They contend however that 
the petition of 1st July 1935 did not con- 
stitute a valid and sufficient “statement of 
the dami ' under S. 235 of the Act against 
either of them, as required by R. 77 0 f the 
Rules framed under the Act, inasmuch as 
fa; the petition did not fully and adequately 
set out the particulars on which the claim 
was based ; (b) it did not state the sum 
sought to be recovered, and (c) it was not 
supported by a properly verified affidavit. 

Of these objections (b) and (c) are, in our 
opinion, without any substance and do not 
require detailed discussion. Neither S 235 
Companies Act nor the Buies framed there-, 
under require that the sum claimed by the 
liquidator from a director or officer of the 
company should be specifically stated in 
the petition. All that the Section says is 
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that the Court be asked "to examine into 
the conduct of the director or officer named 
in the petition,” and 

compel him to repay or restore the money or pro- 
perty or any part thereof or to contribute 

such sum to the assets of the Company by way of 
compensation in respect of the .... misfeasance 
as the Court thinks just. 

In this case, this is exactly what the 
petition of 1st July 1935 had prayed for in 
the last paragraph. In support of objection 
(c), reference is made to R. 77 which lays 
down that where the application under 
S. 235 is filed by the Official Liquidator he 
may make a report to the Court stating 
any facts and information on which he pro- 
ceeds, which are verified by affidavit, or 
derived from sworn evidence in the pro- 
ceedings. It is true, that the petition pre- 
sented by the Official Liquidator on 1st 
July 1935, was not accompanied by an affi- 
davit, nor did it state that the information 
contained therein had been derived from 
sworn evidence in the proceedings. But no 
action was taken against the appellants on 
that petition. As stated already, further 
'particulars were allowed to be filed at a 
later stage and they were supported by an 
'affidavit sworn by the Official Liquidator 
on 22nd April 1937; and it was after this 
had been done that notice was issued to the 
appellants for the first time. The rules do 
not require that the affidavit should be 
filed along with the petition, or that, if it 
is not so filed, it cannot be received at a 
later date. We hold therefore that the pro- 
ceedings against the appellants are not 
defective by reason of objections (b) and (c) 
mentioned above. 

The remaining objection is that the peti- 
tion did not fully and adequately set out 
the particulars on whioh the claim is 
based. In the original petition 35 persons 
had been named as defendants, whom the 
Official Liquidator sought to make liable 
for alleged acts of misfeasance. The appel- 
lants, Pt. Shiv Kishan Haul and Lala Mulk 
Raj Bhalla were among them, being Nos. 
(18) and (19) in the list. It is contended on 
their behalf that this petition does not con- 
tain any specific allegations on which a 
claim under S. 235 could be based against 
them. In reply, the learned counsel for the 
liquidator referred us to paras. 10 and 12 
of the petition which, he contended, ade- 
quately set out the charges against them. 
Para. 10 however does not appear to us to 
relate to these two appellants. It refers to 
Lala Harkishan Lai and the other direc- 
tors who had taken "huge amounts whioh 


were practically advances of the Bank’s 
moneys by them to themselves” or who had 
‘connived” at these "huge advances being 
made to L. Harkishan Lai or his concerns 
or other co-directors” and thus "actively 
colluded with him or altogether neglected 
the interests of the Bank.” The two appel- 
lants are not mentioned by name in this 
paragraph, and it is admitted that neither 
of them was connected with the Bank 
when these "huge advances” were made. 
Para. 12 however refers, among others, to 
the two appellants and alleges that they 
did not "take proper and effective steps to 
safeguard the interests of the Bank” and 
"allowed valuable securities to be lost or 
depreciated” and are therefore ‘liable for 
the consequential loss or losses to the Bank 
caused by their acts, defaults or negligence.” 
In the petition however no details of the 
securities alleged to have been lost or 
depreciated were given. They were subse- 
quently set out in detail in the schedules 
attached to the document presented on 
22nd February 1937. In these schedules 
"the headings of charges” and brief facts 
pertaining to each defendant” were sup- 
plied: those relating to the two appellants 
will be found at pages 47 and 48 of the 
paper-book. Para. 12 of the original peti- 
tion, read with the documents filed on 
22nd July 1937, adequately sets out the 
allegations on which the claim in respect 
of the release of stocks belonging to the 
Lucknow Sugar Works, and their forcible 
removal by Lala Harkishan Lai is based. 
But, as regards the claim relating to the 
advances of Rs. 10,000 and Rs. 4000 res- 
pectively, mentioned in Cls. 5 and 6 of the 
schedule, we do not find the particulars 
sufficient to show on what grounds the 
liability of the appellants is baaed. We 
accordingly hold that the petition of 1st 
July 1935, read with the documents filed 
cn 22nd April 1937, contains adequate 
particulars of the claim against the two 
appellants so far as the allegations relating 
bo the release and removal of stocks from 
bhe Lucknow Sugar Mills are concerned, 
but not with regard to the advances aggre- 
gating to Rs. 14,000. 

We now come to the case of appellant 3, 
Lala Raghunath Sahai. It has already been 
stated that he was not one of the defen- 
dants named in the original petition of 1st 
July 1935. He was first mentioned in the 
application of 16th July 1935, but that 
application merely asked that he be added 
as a defendant ; it did not set out any alle- 
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gafcions agaiD8fc him; nor did it disclose the 


basis of the claim on which it was sought 
to make him liable. In Sch. B, attached to 
the document presented on 22nd April 
1987, a summary of the case against him 
was for the first time given (p. 54), and in 
the Schedule at p. 130 are found details of 
the amount in respect of which it was 
stated that he had committed acts of mis- 
feasance. We have read with the assistance 
of counsel, the relevant clauses of the 
statement of claim but are unable to find 
that any case of fraud, breach of trust or 
negligence, is disclosed against him. We 
must therefore hold that so far as he is 
concerned, the applications taken indivi- 
dually or collectively, do not comply with 
the requirements of Rule 77. 

This brings us to Issue 3 in the case, as 
to whether the claim against the appel- 
lants should be tried jointly with the other 
defendants. It is conceded that neither 
Lala Mulk Raj Bhalla nor Pandit Shiv 
Kishan Kaul had anything to do with the 
dealings of the Bank with Lala Harkishan 
Lai and the other directors and officers 
until their appointment as directors a short 
time before the Bank shut its doors. One 
of them joined the directorate on 6th June 

1931 and the other on 10th August 1931. 
Lala Mulk Raj Bhalla resigned in July 

1932 and Pandit Shiv Kishan Kaul in Sep. 
tember 1933. It is not alleged that either 
of them bad borrowed any money from the 
Bank, individually or in conjunction with 
any other director or officer of the Bank, 
nor are there any allegations against them 
of having appropriated for their personal 
use, or otherwise taken possession of, any 
property of the Bank. The case against 
them is one of negligence in releasing to 
Lala Harkishan Lai, or allowing him to 
remove, certain stocks from the Lucknow 
Sugar Works in August 1931 and their 
failure to take proper steps to realize the 
assets during the period of resuscitation, 
lbese matters are entirely distinct from 
those which are the subject of investigation 
against the other defendants. There is no 
real common unity between them and it 
will be highly inconvenient to try the two 
cases together. We hold therefore that on 
the principle underlying O. 2. R. 6, Civil 

. U, it will be just and convenient to 

have the petition against Lala Mulk Raj 

Bhalla and Pandit Shiv Kishan Kaul tried 
separately. 

To sum up our findings on the three 
issues deoided by the learned Judge in the 
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order under appeal are : (l) The decision 
on Issue 1 is correct (2) On Issue 2 we 
hold (a) that the various petitions filed by 
the Official Liquidator do not constitute 
a valid statement of claim against Lala 
Raghunath Sahai; but (b) that these peti- 
tions taken collectively, contain adequate 
particulars of the allegations against Lala 
Mulk Raj and Pandit Shiv Kishan Kaul 
with regard to the release to, and removal 
by, Lala Harkishan Lai of the stocks of 
the Lucknow Sugar Works; but not with 
regard to the advances of Rs. 10,000 and 
Rs. 4000. (3) On Issue 3 we hold that it 
will he just and convenient to try the alle- 
gations against Lala Mulk Raj Bhalla and 
Pandit Shiv Kishan Kaul separately from 
those against the other defendants. We 
accordingly accept the appeal of Lala 
Raghunath Sahai and dismiss the proceed- 
ings against him. The appeals of Lala Mulk 
Raj Bhalla and Pandit Shiv Kishan Kaul 
are accepted to the extent indicated above. 
In the circumstances we leave the parties 
to bear their own costs. 

Before concluding we wish to make it 
clear that our decision in these appeals in 
no way deals with the question as to whe- 
ther the claim against the appellants, or 
any of them, is or is not within limitation. 
That matter is the subject of other issues, 
and it has yet to be decided by the learned 
Judge as to what is the period prescribed 
by law for a petition under S. 235, Com- 
panies Act, what is the terminus a quo and 
when the proceedings against each defen- 
dant are to be taken to have been properly 
instituted. 

R.M./r.r, Order accordingly. 
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Addison and Abdul Rashid JJ. 

Mehar Langah and others — 

Plaintiffs — Appellants, 
v. 

Mehr Allah Tar and others — 

Defendants Respondents* 
First Appeal No. 49 of 1937, Decided on 
14th January 1938, from decree of Senior 
Sub. Judge, Jhang, D /. 2nd November 
1936. 

(a) Limitation Act (1908), Art. 120-Parti- 
tmn proceeding— Plaintiff’, title to land denied 
—Plaintiff never in poase.iion— Suit for decla- 
ration that plaintiff was owner of land brought 

more than six year, after denial of title U time 
barred* 
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In partition proceedings started in the year 1902, 
the plaintiffs’ title to the land in dispute was 
denied at that time. The plaintiffs had never actu- 
ally been in physical possession of the property in 
■dispute : 

Held that a suit for declaration that the plain- 
tiffs were owners of land instituted on 19th August 
1935, was clearly barred by time under Art. 120: 
AIR 1917 Lah 293 , Rel. on. [P 672 C 2 ; 

P 673 C 1] 

(b) Civil P. C. (1908), S. 11, Expln. 4-In 
previous suit plaintiff’s predecessors claiming 
partition of whole shamilat — Subsequent suit 
by plaintiff claiming that certain well and land 
in shamilat was not liable to be partitioned is 
barred by res judicata. 

A suit was instituted by the plaintiff’s predeces- 
sors in which they claimed that entire shamilat 
was liable to be partitioned. A subsequent suit 
was brought by the plaintiff to the effect that cer- 
tain well and land in the shamilat should be 
excluded from partition : 

Held that this plea ought to have been raised 
and made a ground of attack in the previous suit 
by the plaintiff’s predecessors. As it was not so 
raised, the subsequent suit was barred under 
Expln. 4 to S. 11. [P 673 0 1] 

Malik Mohd. Aslam and Mohd. Amin — 

for Appellants. 

S. L. Puri and Chandar Gupta — 

for Respondents 9 to 14. 

Abdul Rashid J. — This appeal has 
arisen out of an aotion brought by the 
plaintiffs for a declaration to the effect 
that they are owners of 394 kanals and 4 
marlas of land, and that this land is liable 
to be excluded from the partition of the 
village shamilat. The allegations of the 
plaintiffs are that their ancestors sank the 
well Hidayatwala almaaruf Jandwala in 
the shamilat of the village Mukhiana in 
the year 1886, that according to condition 
14 of the Wajib-ul-arz, prepared at the 
settlement of 1880, and according to the 
judgment of Mr. Abbot, Settlement Officer, 
dated 3rd May 1902, they had become 
owners of the well and of land measuring 
394 kanals and 4 marlas as this area was 
commanded by the well Hidayatwala alma- 
aruf Jandwala. The defendants pleaded, 
inter alia, that there was no well, known 
as Hidayatwala almaaruf Jandwala, that 
no such well had been constructed by 
the plaintiffs’ ancestors, that the plain- 
tiffs’ suit was time-barred, that it had 
already been decided by the Divisional 
.Judge in his judgment dated 2nd August 
1904, that the land in dispute was partible 
shamilat, that the present suit was there- 
fore not entertainable, that condition 14 of 
the Wajib-ul-arz had been deleted by Mr. 
Abbot, Settlement Officer, by means of his 
.judgment dated 3rd May 1902, and that 
4»he plaintiffs' suit was therefore liable to 


dismissal. The trial Court held that the 
plaintiffs’ suit was barred by limitation. It 
was further found that in the previous civil 
suit instituted by the predecessors of the 
present plaintiffs, they had failed to plead 
that the well in dispute and the land 
attached thereto should be excluded from 
shamilat and that the present suit was 
therefore barred by the rule of res judicata. 
On the facts, the learned Senior Subordi- 
nate Judge held that the plaintiffs had 
failed to establish that any well known as 
Hidayatwala almaaruf Jandwala was sunk 
by the plaintiffs’ ancestors between the 
years 1880 and 1902, and that it had not 
been established that 394 kanals 4 marlas 
of land was attached to any such well. On 
these findings the plaintiffs’ suit was dis- 
missed. The plaintiffs have preferred an 
appeal to this Court. 

There is no documentary evidence on 
the record showing that the well, known 
as Hidayatwala almaaruf Jandwala was 
sunk by the plaintiffs’ ancestors in the year 
1886, and that the well commanded 394 
kanals 4 marlas of land. Ex. P-1, even if 
it be held to be admissible, does not help 
the plaintiffs. It merely shows that there 
was a ghair mumkin dal in a separate 
number which measured 1 kanal 9 marlas 
in the year 1900-01. Previous to it there 
is no specific khasra number showing 
any land as ghair mumkin dal. This 
ghair mumkin dal is not entered as Hida- 
yatwala almaaruf Jandwala in any reve- 
nue record between the years 1880 and 
1902. There is a well Hidayatwala which 
admittedly belongs to the plaintiffs and 
which has already been excluded from 
partition. It cannot be held that the entry 
in Ex. P-1 relates to another well named 
as Hidayatwala almaaruf Jandwala. More- 
over Ex. P-1 shows that the well men- 
tioned therein was constructed in kharif 
1886-87 and was demolished in the rabi of 
the same year. The oral evidence produced 
by the plaintiffs shows that this well was 
in existence for two or three years and that 
only 10 or 11 kanals of land was attached 
to this well. In these circumstances the 
learned Senior Sub- Judge was right in 
holding that it had not been established 
that a well, known as Hidayatwala alma- 
aruf Jandwala was sunk by the plaintiffs’ 
ancestors in the year 1886 and that 394 
kanals 4 marlas of land was attached to 
this well. The partition proceedings started 
in the year 1902. The plaintiffs’ title to 
the land in dispute was denied at that 
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time. The present suit for declaration 
■having been instituted on 19th August 
1935 is clearly barred by time under Art. 
120, Limitation Act as the plaintiffs have 
never actually been in physical possession 
of the property in dispute. Reference may 
be made in this connexion to 79 P R 
1917. 1 


The predecessors of the present plaintiffs 
filed a civil suit in the year 1902. In that 
suit they claimed that in spite of condition 
14 of the wajib. ul-arz they were entitled 
to claim partition of the entire shamilat 
and that the measure of right should bo 
the jama paid by each khewatdar at the 
time of the first regular settlement. In that 
suit it was the duty of the predecessors of 
the present plaintiffs to plead that the 
well and the land now in dispute should 
( be excluded from partition as the shamilat 
( was being partitioned at that time. As 
they did not raise any such plea in the 
previous suit, which had arisen out of the 
| partition proceedings, the present suit is 
barred under Expin. 4 to S. 11, Civil P. C. 
The subject-matter of the present suit 
ought to have been made a ground of 
attack in the previous suit instituted by the 
predecessors of the present plaintiffs. For 
the reasons given above, we affirm the deci- 
sion of the Court below and dismiss this 
appeal with costs. 


d.s./r.k. 


Appeal dismissed. 



1 . Ghulam Hussaia v. Saifullah Khan, (1917) 4 
AIR Lah 293=42 I C 346=79 P R 1917. 
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Tek Chand J. 

Firm Hardayal Mal.Mohri Lai — 
Plaintiffs — Appellants. 


v. 

Firm Messrs . Kishan Gopal Jhanji & 
Sons Defendants — Respondents. 

Second Appeal No. 197 of 1938, Decided 
on 1st June 1938, from decree of the 
Senior Sub-Judge, Gurdaspur, D/- 24th 
November 1937. 

Contract — Enforcibility — Principal and 
agent— Agent having interest in contract may 
*ue in his own name« 


Where an agent enters into a contract as such, 
if he has an interest in the contract, he may sue 

JL.ii° Wa ^ me .’ agenfc teh* ^ such a case 
virtualiy a principal to the extent o£ his interest 
in the contract. [P 67i 0 2] 

1938 L/85 & 86 


C. L. Aggarwal — for Appellants. 

Achhru Ram — for Respondent 1. 

Judgment. — The plaintiffs, Firm Ear. 
dayal Mal.Mohri Mal of Batala, instituted 
a suit against Messrs. Kishan Gopal Jhanji 
and Sons of Jullundur for recovery of Rs. 
850 alleged to bo due as the balance of the 
price of coal purchased by the defendants 
from a firm called Hardayal Mal.Mohri 
Mal Bengal Coal Co., which was then 
o\\ ned by the plaintiff and Damodar Chand, 
defendant 2, but which has since been dis- 
solved and is now owned by the plaintiff 
alone. The defendants, Messrs. Kishan 
Gopal Jhanji and Sons, contested the suit 
on numerous grounds. The Subordinate 
Judge, Batala, decided all those points in 
favour of the plaintiff and against the 
defendants, and decreed the suit. On appeal 
before the Senior Subordinate Judge, the 
defendants, Firm Kishad Gopal Jhanji and 
Sods, did not challenge the lindings of the 
trial Court on the merits, which were to 
the effect that Rs. 850 was due by these 
defendants as the balance of the price of 
coal supplied. They assailed the decree of 
the trial Court on two grounds : (1) that 
the Civil Court at Batala had no jurisdic- 
tion to entertain the suit as no part of the 
cause of action had arisen at Batala, and 
(2) that in the transactions in dispute the 
plaintiffs were not acting as principals, but 
were the agents of a Calcutta firm, known 
as Messrs. Tara Chand Ghansham Das, 
and therefore they had no locus standi to 
maintain the suit. The Senior Subordinate 
Judge overruled the first plea and, agreeing 
with the Court of first instance, heid that 
the suit had been properly brought in the 
Batala Court. On the second point however 
he disagreed with the conclusion of the 
Subordinate Judge and found that the 
plaintiffs had acted as the agents of Messrs. 
Tara Chand Ghansham Das in the transac- 
tions in dispute. He therefore held that 
under S. 230, Contract Act, they could not 
personally enforce the contracts which had 
been entered into by them on behalf of 
their principals, and hence they had no 
locus standi to bring the present suit. On 
this finding the learned Judge accepted the 
defendants appeal and dismissed the plain- 
tiffs suit with costs throughout. 

On second appeal, it is contended that 
the finding of the learned Senior Subordi- 
nate Judge that in the transactions in dis. 
pute the plaintiffs had acted as the agents 
of the Calcutta firm and not as principals, 
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is vitiated by the fact that the learned 
Judge has omitted to consider important 
evidence on the record and has not taken 
into account the admissions of the repre- 
sentatives of the Calcutta firm who had 
deposed that they had no interest in the 
transactions. Secondly it has been urged 
that even if the plaintiffs were the agents 
of the Calcutta firm they were “agents 
having an interest” in the transactions and 
therefore in the eye of the law they were 
virtually principals and as such entitled to 
sue The contention of the plaintiffs in the 
Courts below was that they were the “sole 
distributors” of Messrs. Tara Chand Gban. 
sham Das in the Punjab, while the defen- 
dants contended that their real position 
was that of “sole agents” of the Calcutta 
firm in this province. On this point the 
evidence is conflicting. The learned Judge, 
after considering this evidence, has found 
that the plaintiffs’ contention is incorrect. 
On second appeal, I see no adequate ground 
for going behind that finding. The plain- 
tiffs therefore must be considered to have 
acted as agents of the Calcutta firm in 
these transactions. 

This finding however is insufficient to 
justify the dismissal of the suit. The learned 
Judge should have further examined the 
evidence to determine the exaot nature of 
the agency and definitely found whether 
or not the plaintiffs, as agents, had any 
interest” in the transactions in question. 

I have heard counsel at length on this 
point, and find that the evidence on the 
record, including the documents produced 
by the defendants and the statements of 
their witnesses taken in Court and on com- 
mission shows that the plaintiffs were not 
agents of the Calcutta firm in the ordinary 
sense of the term, but they were “agents 
having an interest” in the transactions. It 
is admitted, and has indeed been found by 
the learned Judge himself in the first part 
of his judgment dealing with the question 
of jurisdiction, that all payments by defen- 
dants were actually made to the plaintiffs 
and not to the Calcutta firm. Secondly, Ran- 
chod Das and N. B. Bose of the firm of 
Tara Chand Ghansham Das, who were 
examined by the defendants themselves, 
clearly deposed that the loss of the trans- 
actions was to fall not on the Calcutta 
firm but on Hardayal Mal-Mohri Mal. 
They also said that they had kept no sepa- 
rate accounts of the defendants with them, 
and whenever the defendants, in oases of 
emergency, sent any orders direct to Tara 


Chand Ghansham Das in Caloutta, they 
immediately replied that they had noted* 
the contract, but that the plaintiffs should 
be informed and that the price paid to 
them in order to avoid confusion. There ia 
also evidence on the record that no commis- 
sion was to be charged by the plaintiffs 
from the Calcutta firm, which would have 
been the case if they had been merely 
their agents in the ordinary sense of the' 
term. It also appears that the railway 
receipts were invariably sent by the 
Calcutta firm to the plaintiffs, who for- 
warded them, with their own bills, to the 
defendants asking them to make payments 
to them and not to Tara Chand Ghansham. 
Das. See inter alia Exs. P-48, P-50, P-51, 
P-18, P-14, P-30 and P-12. The defen- 
dants also promised to make payments to 
the plaintiffs at Batala and not to the 
Calcutta firm, which would have been the 
case if the plaintiffs were merely their 
agents without having an interest in the 
transactions. 

The learned Judge, as also the learned 
counsel for the respondents, relied on cer- 
tain postcards, Exs. D-7, D-51 and D-55 to 
D-60, which were sent by the Calcutta firm 
to the defendants, but they were merely 
advices of the despatch of goods and were 
never accompanied by railway receipts or 
bills. These documents therefore do not 
affect the matter. This is clearly a case of 
an “agency coupled with interest” and 
therefore the ordinary rule laid down in 
S. 230 is inapplicable. It is settled law in 
England and, as observed by Pollock and 
Mulla in their Commentary on the Indian 
Contract Act (Edn. 6) page 638 : 

The like rule is laid down by Indian Courts 
that where an agent enters into a contract as such 
if he has an interest in the contract, he may sue 
in his own name. This is not a real exception to the 
rule laid down at the beginning of the Section, 
the agent being in such a case virtually a princi- 
pal to the extent of his interest in the contract. 

Mr. Achhru Ram argued that this point 
had not been pleaded in so many worde 
and was not covered by the issues and 
should not be allowed to be raised at this 
stage. The material facts bearing on the 
point however were all brought out in the 
statements made by the plaintiff on oath, 
and in the document produced, and Issue 5 
as framed by the trial Court was compre- 
hensive enough to cover the point. The 
defendants therefore cannot say that they 
have been taken by surprise. As stated 
above, it has been found by the First Court, 
and that finding was not challenged either 
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before the lower Appellate Court or before 
me, that the sum of Rs. 850 was due by 
the defendants to the plaintiffs on the 
transactions in dispute. For the foregoing 
reasons, I accept the appeal, set aside the 
decree of the learned Senior Subordinate 
Judge and restore that of the Court of first 
instance decreeing the suit for R g . 820. 
Having regard to all the circumstances, 
I leave the parties to bear their own costs 
throughout. 

D.s./r.k. Appeal accepted. 
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Addison Ag. C. J . and Din Mohammad J. 

Court of Wards Guru Amarjit Singh 
Sahib — Plaintiff — Appellant. 

v. 

Devi Dawala Defendant — 

Respondent. 

Letters Patent Appeal No. 53 of 1938 

Decided on 19th May 1938, from decree of 

gbide J., reported i n A I R 19 38Lah. 488. 

Punjab Tenancy Act~~(16 of 1887^ 
*. 57 and 59 -Occupancy Tenancy — Period 
for redemption exp.ring-Mortgagee acquiring 

u^ a ^ C ^Q r,e ^"‘ ' ^ Ort 8 a 8 or losing hi. right! 
under S. 59 Mortgagee’s rights are not retain 

ed :4 °P l R 240=A I ll 1938 Lah 488, Reversed. 
rpr ?° tbo eXpi / y ° f tb ° period of «“itation for the 

under Art. 1.8, Limitation Act, th/moftg 7g j 
who acquires the status of an occupancy te JTt 
cannot continue to retain iteven on the death of tho 
mortgagor without leaving any heirs as mentioned 
VLn r 6 ?' Tenan cy Act : 40 P L R 240 = A 7 R 

A l R l^Ai, ^r? ed; 1PR (189S) (Rev) and 
190? /r^ ? ) AIL / * 2 > D ' sUn 9-i 79 P R ^ 7 S; 6 P R 

Lah L, l : s R 190 , 5 <Rev) and AIR 1931 
L ah 21I > A VPhed. [P 675 C 1, 2 ; P 676 G 1] 

to ( 5 Q P y" iab Ten . an cy Act (16 of 1887), S*. 53 

to 59- Intention is to protect landlord. 

A close study of 8a. 53 to 59 displays an anxietv 
on the part of the Legislature to safeguard the 

moZ^ 0t th0 landlord a8 far ** possible and to 

protect him against all intruders. [p 676 0 1) 
Lala Achhru Ram — for Appellant . 

J. L. Kapur — for Despondent . 

Anni n i M °- hamm ^ d J '~ Thi3 Letter Patent 
Appeal raises an interesting question of law 

,•7™' “ c ° n <=eded by both parties, there 

s no direct authority available. The ques- 

o limir W , r er ° n u the ex P ir y °f the period 
sJ , f t 0a { ° r tbe re ^ etD Ption of a mort. 

StaHnn 0 A°? P fh 0y rieht Dnd6r Art - 148, 
status of A ' he morfc 8 a Roe acquires the 

nnl to r, °T paacy tana nt and conti. 
nnes to retain it, even on the death of the 

tgagor without leaving any heirs as 


mentioned in 8. 59, Tenancy Act. The role., 
vant provisions of the enactments applica.^ 
ble to this case are Ss. 5 to 9 and 53 to 59 1 
Tenancy Act, and 8. 28 and Art. 148* 
Limitation Act. 8. 5 enumerates the vari.’ 
ous classes of occupancy tenants. 8 6 deals 
with a special class of occupancy tenants, 
b. / relates to rights of occupancy in land 
taken in exchange. S. 8 enacts that nothing 
m bs o to 7 shall proclude any person from 
establishing a right of occupancy on any 
ground other than the grounds specified in 
those Sections. S. 9 lays down that no 
tenant shall acquire a right of occupancy 
by mere lapse of time. It would thus appear 
that b. 9 m a way restricts the gene, 
raiity of the provisions made in S. 8 and 
excludes the method of acquiring a right of 
occupancy by mere elllux of time from the 
grounds on which a right of occupancy can 
be established under S. 8. 

Section 53 lays down certain conditions 
under which a tenant having a right of 
occupancy under 8. 5 may transfer that 
right by sale, gift or mortgage. S. 54 makes 
it incumbent upon a mortgagee of a right 
of occupancy under S. 5 to follow the pro. 
cedure as laid down in S. 53, if he pro. 
poses to foreclose his mortgage or otherwise 
enforce his lien on the land subject to the 
right of occupancy. S. 55 enacts that a 
right of occupancy under S. 5 may be sold 
in execution of a decree or order of a 
Court but notice of an intended sale shall 
be given to the landlord and he will be 
gwen a preferential right to purchase it. 
b. 56 provides that a right of occupancy 
under any other Section than S. 5 shall not 
be attached or sold in execution of a decree 
or order of any Court or without the pre 
vious consent m writing of the landlord, be 
transferred by private contract. S. 57 enacts 
that when a right of occupancy has been 
transferred by sale, gift or usufructuary 
mortgage to a person other than the land- 
lord, that person shall, in respect of the land 
m which the right subsists, have the same 
rights, and be subject to the same liabilities 
as the tenant to whom before the transfer 

The r w d aDd Wa8 8ub i 0cfc to. 

The word subsist as used in Sec. 57 is 

significant. It indicates that the right 

acquired by a transfer exists only so long as 

landT 8 ? r * ht \ exisfca *n respect of the 
land so transferred. In other words, the 

aC f q , Ulred . b ? a transfer expires as 

Fmq hflp h ° ng u al o rifihb cea8e9 fc ° exi *t. 

Further where this Section confers upon 
the transferee the rights of the transferor 
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it subjects him to the same liabilities. 
S. 58 restricts the power of an occupancy 
tenant to sublet the land for any period 
over seven years and in case of subletting 
makes the lessee along with the tenant 
subject to all the liabilities of the tenant 
under the Act. Here again the distinction 
between a person who acquires a right of 
occupancy by sale, gift or usufructuary 
mortgage, and a person to whom the land is 
sublet, is noteworthy. No privilege is con- 
ferred upon the lessee and the tenant is not 
absolved from his liabilities in the case of 
subletting. S. 58-A provides for a special 
case for the consolidation of holdings ; and 
S. 59, among other things, says that if the 
deceased tenant has left no such persons as 
are mentioned in sub-s. (1) on whom his 
right of occupancy may devolve under that 
sub. section, the right shall be extinguished. 
A close study of these provisions displays 
an anxiety on the part of the Legislature to 
safeguard the interests of the landlord as 
far as possible and to protect him against 
all intruders. 

Counsel for the mortgagee contends that 
a mortgagor has only 60 years under Art. 
148, Limitation Act, within which to re- 
deem his property and in case of his failure 
to do so, S. 28, Limitation Act, comes into 
play which says that at the determination 
of the period limited to any person for 
instituting a suit for possession of any pro- 
perty, his right to such property shall be 
extinguished. It is true that a tenant so 
long as he is alive or his line continues may 
lose his right to oust the mortgagee from 
the land in suit on the expiry of 60 years, 
but we oannot hold that the combined 
effect of these provisions is to inflict upon 
the landlord an occupancy tenant even 
after the right of occupancy ceases to exist 
owing to the death of the original tenant 
without any heirs. Counsel for the mort- 
gagee oontends that inasmuch as the ex- 
tinguishment of the tenant’s right to 
■redeem extinguishes his right to that pro- 
perty altogether, if the original transfer 
has taken place with the consent of the 
landlord, he is bound to accept the succes- 
sor of the original tenant as a rightful 
claimant to the occupancy holding. We, 

: however, consider that this proposition of 
■ law runs counter to the whole scheme of 
■the Tenancy Act. No tenant can acquire a 
i right of occupancy by mere lapse of time 
as laid down in S. 9 of the Tenancy Act, 
>and it oannot be denied that by virtue of 
.S. 57 the mortgagee , is a tenant. Further, 


as pointed out above, a mortgagee remains 
a tenant only so long as the original right 
subsists as provided in S. 57 and conse- 
quently he loses any right that he acquires 
as against the mortgagor as soon as the 
right ceases to exist under S. 59 of the 
Tenancy Act. 

Counsel for the respondent has relied on 

1 P R 1898 (Rev.) 1 and A I R 1927 All 
311 2 in support of his contention, but in 
our view neither of those judgments is in 
point. In 1 P R 1898 (Rev.) 1 the only 
question was whether a landlord could 
object to a mortgage made by the tenant 
in spite of the fact that he had acquiesced 
in it by acceptance of rent from the mort- 
gagee, and the Financial Commissioner held 
that in the circumstances of that case he 
could not. The headnote, we consider, is 
couched in very wide terms and is mis- 
leading. In A I R 1927 All 311 2 the head- 
note reads as follows : 

A mortgage of an occupancy holding is not per- 
mitted by law, but by entering into po^sest-ion as 
mortgagees of the holding and by continuing in 
such possession for more than 12 years, the mort- 
gagees can only prescribe a title for the limited 
interest of a usufructuary mortgagee but his pos- 
session is not adverse to the mortgagor, and if the 
mortgagor brings a suit for possession of the 
holding against the mortgagee within 12 years 
from the date of the execution of the mortgage the 
plaintiff can claim an unconditional decree for 
possession on the ground that the mortgage being 
of an occupancy holding is void in law ; but by 
the continuance of the defendants’ possession for 
more than 12 years as usufruotuary mortgagees, 
there came into existence a legally operative mort- 
gage which the plaintiffs must redeem as a condi- 
tion precedent to a decree for possession of the 
holding. 

Nothing that is said there helps the 
mortgagee in this case. Counsel for the 
appellant, on the other hand, has referred 
to 79 P R 1878. 3 6 P R 1901 (Rev.), 4 
'8 P R 1905 (Rev.) 6 and 11 Lah 716. 6 In 79 
P R 1878, 3 the proprietor of an occupancy 
holding sued to recover possession of land 
held by the defendant mortgagee from an 
ocoupanoy tenant who had died without 
heirs two years prior to the institution of 
the suit. A Division Bench of the Punjab 

1. Jiwan Singh v. Maharaja Jaggafc Singh, (1898) 

1 PR 1898 Rev. 

2 Maha Mangal Rai v. Kishun Kandu, (1927) 14 
A I R All 311=100 I G 346. 

3. Sher Khan v. Pir Baksh, (1878) 79 P R 1878. 

4. Narindar Singh v. Lehna Singh', (1901) 6 P B 
1901 Rev=S6 P L R 1901. 

6. Shib Sahai v. Balbir Singh, (1906) 8 P R 1906 
Rev=67 PLR 1906. ' 

6. Nizam Din v. Mt. Wazir Begam, (1931) 18 
AIR Lah 211=131 I C 842=11 Lah 710= 

82 PLR 188. -I 
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Chief Court, composed of Plowden and 
Elsmie JJ. held that the plaintiff was on. 
titled to a decree as the interest of the 
mortgagee in the land could be no greater 
and last no longer than that of the mort- 
gagor from whom it was derived, and 
that the mortgagor's interest having come 
wholly to an end by reason of his death 
without heirs, the mortgagee’s interest 
ceased with it, even if the mortgage was 
made with the proprietor's knowledge or 
was afterwards assented to by him. In 6 
P R 1901 (Rev.) 1 Mr. Tuper followed this 
judgment and remarked : 

The law is that the occupancy right is extin- 
guished There cannot be a subsisting mortgage of 
a right whioh has ceased to exist, and I must 
therefore hold that tho landlords aro entitled to 
the possession for which they sue. 

In 8 P R 1905 (Rev.) 6 Mr. Gordon 
Walker, Financial Commissioner, observed: 

It is argued that occupaucv rights have now 
been acquired by adverse possession, and that the 
mortgagee has acquired such rights by being 
allowed to enjoy them for more than 12 years. . . . 
It is suflicieut reply to the above argument that 
occupancy rights can only bo acquired in one of 

the ways dencribed in tho Tenancy Act; 

Since the death of the mortgagor-tenant, the 
mortgagee has merely been a tenaut*at-will holding 
so long as the plaintiff did not disturb him, and 
lapso of time cannot alter his status. 

In 11 Lab 716, 6 both 79 P R 1878 3 and 
6 P R 1901 (Rev.) 1 were referred to with 
approval and the principle enunciated in 
those judgments was affirmed by a Division 
Bench of this Court composed of Broadway 
and Currie JJ. It is true that the facts of 
the cases cited above are not on all fours 
with those of the present case bub the 
principle deducible therefrom does hold 
good, lb follows therefore that, even if the 
mortgagee in this case had stepped into the 
shoes of the original tenant on account of 
the lapse of time, he ceased to have any 
connexion with the land as soon as the 
tenant a death took place leaving no heirs 
behind. We accordingly allow this appeal, 
8et aside the judgment of the learned Judge 
of this Court and restore that of the trial 
Court decreeing the plaintiff. appellant's 
suit. In the peculiar circumstances of the 
case however, we leave the parties to bear 
their own costs throughout. 

B.D./r.k. Appeal allowed. 
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Addison and Din Mohammad JJ. 

Firm Karam Chand. Shankar Dac — 
Defendant — Appellant. 

v. 

Sm. Amar Kaur , Plaintiff and another , 
Defendant — Respondents. 

First Appeal No. 277 of 1937, Decided 
on 27th January 1938. 

(a) Civil P. C. (1908), O. 21, R. 63-Occu- 
pancy rights of judgment-debtor attached in 
execution of decree — Landlord is entitled to 
bring suit for declaration that occupancy rights 
cannot be attached and sold. 

Whore tho occupancy rights held by a judg- 
ment-debtor aro attached in execution of a decree 
against him, the landlord of the land in which 
tho occupancy rights are hold, is entitled to bring 
a suit under 0. 21, R. G3 for a declaration that 
tho occupancy rights cannot be attached and sold 
in execution of the decree. [P G77 O 2; P C78 G 1) 

(b) Punjab Tenancy Act (16 of 1887), Ss. 5. 

6, 7 and 77 (3) (d) — Occupancy rights of judg- 
ment debtor sought to be attached and sold — 
Civil Court has jurisdiction to decide whether 
rights fall under S. 5 or Ss. 6 and 7 — Suit is not 
one under S. 77 (3) (d). 

A Civil Court has jurisdiction to decide as to 
whether the occupancy rights held by a judgment- 
debtor, which aro sought to bo attached and sold 
iu execution of a decree, fall under S. 5 or Ss. 6 and 

7. Such a suit is not a suit by a tenant to establish 
a claim to a right of ocoupancy or by a landlord 
to prove that the tenant had not such a right. 

[P 678 C 1] 

Qabul Chand and Labh Singh — 

for Appellant. 

Mehr Chand Mahajan, Shamair Chand 
and Parkash Chand — for Respondents. 

Addison J. The Firm Karam Chand- 
Shankar Dag held a decree against Mt. 
Damodri to the extent of the property of 
her deceased husband in her hands. In exe- 
cution thereof they attached certain occu- 
pancy rights in the name of Mt. Damodri 
which had come to her from her husband. 
The plaintiff, who is the landlord of the 
land in which Mt. Damodri has the occu- 
pancy rights put in objections under O. 21, 
R. 58, Civil P. C., but these were dismissed 
without enquiry on the ground that they 
were belated. Accordingly, the landlord 
instituted the present suit for a declaration 
that Mt. Damodri’s occupancy rights could 
not be attached and sold in execution of 
the firm’s decree. The suit has been decreed 
and the Firm Karam Chand-Shankar Das 
has preferred this appeal. It was first con- 
tested before us that the landlord had no 
locus standi to bring the present suit. 

O. 21, R. 58, however is very wide and 
runs as follows : 
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Where any claim is preferred to or any objection 
is ina-de to the attachment of any property attach- 
ed in execution of a decree on the ground that 
such property is not liable to such attachment, 
the Court shall proceed to investigate the claim, eto. 

The claim therefore can be made by any 
nerson interested in any way in the land. 

I The landlord is undoubtedly interested. If 
the occupancy rights are purchased, the 
purchaser will take the place of Mt. Damo- 
dri. The landlord has always the right of 
escheat. Mt. Damodri’s line is apparently 
about to die out and the purchaser’s line 
may continue for hundreds of years. Besides, 
under S. 56, Punjab Tenancy Act, a right 
of occupancy under any Section other than 
S. 5 cannot be attached or sold in execu- 
tion of a decree or order of any Court; 
while under S. 55 the right of occupancy 
under S. 5 may be sold in execution of a 
decree or order of a Court but the landlord 
has the right to be declared the purchaser 
instead of the person making the highest 
bid. It is clear therefore that the landlord 
has a locus standi to bring the present suit. 

It was next contended that the burden 
of proof was on the landlord to show that 
the tenancy was not under 8. 5, Punjab 
Tenancy Act. This may be so but he has 
discharged that burden by producing the 
revenue papers where Mt. Damodri is 
recorded merely as an occupancy tenant, 
no Section being specified. This therefore 
throws the burden back upon the Firm 
Karam Chand. Shankar Das to establish 
that they can attach these occupancy rights, 
as they can only do so if they are under 
S. 5. This they have certainly failed to do 
and in fact the trial Judge has held that it 
has been established that the rights are 
not under S. 5, a question however which 
we need not proceed to discuss further. 
There was a third argument to the effect 
that the question whether the occupancy 
rights fall under S. 5 or Ss. 6 and 7 should 
have been deoided by the Revenue Court 
under the Proviso to S. 77, Punjab Tenancy 
Act. We are unable to agree with this con- 
tention. S. 77 (3) (d) was relied upon in 
this connexion, it being claimed that the 
suit was by a tenant to establish a claim to 
a right of occupancy, or by a landlord to 
prove that a tenant had not such a right. 
Obviously however the suit is not of such a 
character and therefore the matter was one 
for the Civil Courts. We therefore dismiss 
this appeal but make no order as to costs 
in it. 

R.M./b.k. Appeal dismissed. 
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Addison and Din Mohammad JJ. 

Bira Lal — Decree -holder — Appellant. 

v. 

Mohna Singh — Judgment. debtor — 

Respondent. 

Execution First Appeal No. 354 of 1937, 
Decided on 28th March 1938, from order 
of Senior Sub-Judge, Amritsar, D /- 9th 
July 1937. 

Execution — Step-in-aid — Application by 
decree-holder to withdraw certain moneys 
deposited in Court for his benefit is not step- 
in-aid. 

An. application by a decree-holder to withdraw 
certain money deposited in Court for his benefit is 
not a step-in-aid of execution so as to give a fresh 
starting point for limitation : A I R 1938 Lah 
138 ; 14 I C 335 and 103 P R 1908, Approved ; 
Case law discussed. [P 679 0 2] 

J. N. Aggarwal and S. M. Sikri — 

for Appellant. 

S. L. Puri for M. L. Puri — 

for Respondent. 

Dalip Singh J. — In fchis case the 
decree, holder obtained a decree for Rupees 
93,700 and interest on 17th December 
1925. It is admitted that an application 
for execution was consigned to the record 
room on 9th January 1932. The next 
application was made on 3rd January 
1936. This application would, ordinarily 
speaking, have been barred by time, but 
the decree- holder relied on an application 
made on 4th July 1933, to recover cer- 
tain moneys deposited in Court. The Court 
being somewhat doubtful on the question 
of limitation, a special attempt was made 
to serve the judgment, debtor. On 28th 
July 1936, it was reported that the judg- 
ment-debtor was avoiding service. On 17th 
August 1936, it was reported that the judg- 
ment, debtor had refused service and a 
notice had been put on his dwelling house. 

On 21st August 1936, the Court held in 
the absence of the judgment-debtor follow- 
ing AIR 1925 Bom 443, 1 that the appli- 
cation was within time by reason of the 
application made on 4th July 1933. On 
22nd January 1937, this application of 3rd 
January 1936 was consigned to the record 
room. On 2nd March 1937, the present 
application was made. The judgment-deb- 
tor pleaded bar of limitation and alleged 
that he had never been served and had 
never refused service as regards the appli- 

1. Mulohand Manaji v. Jamanbi Abdal Kabir 

Sahib. (1926) 12 A I R Bom 443=89 I 0 228 

=27 Bom I, JR 671. 
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cation of 3rd January 1936. The trial Court 
held on the evidence that it appeared that 
it had been wrongly reported that the judg- 
ment-debtor had refused to accept service. 

I have been through the evidence and 
I see no reason to dissent from the finding 
of the trial Court on this point. It is there, 
fore open to the judgment. debtor to urge 
that the application of 3rd January 1936 
was wrongly held to be within time by 
reason of the application of 4th July 1933. 
The trial Court has held that there i 9 a 
conflict of rulings between AIR 1925 
Bom 443 1 and 14 I C 335, 2 a ruling of our 
own Court. It is admitted by learned 
counsel on both sides that this conflict of 
rulings exists and that Calcutta and Lahore 
hold that such an application, as the one 
made on 4th July 1933, is not a step- 
in-aid of execution and that Allahabad, 
Madras and Bombay hold that such an 
application is a step. in. aid of the execution. 
So far as our Court is concerned, there 
is one Single Bench ruling, namely AIR 
1938 Lah 138 s in which a previous Full 
Bench ruling of the Chief Court, 103 P R 
.1908, 4 was followed. There is also a Single 
Bench ruling of the Chief Court, 14 I C 
335." As the matter is not free from diffi- 
culty and there should be an authoritative 
decision of this Court in view of the con. 
diet of rulings, I refer the case to a Divi- 
sion Bench on this point, namely whether 
an application to draw out monies deposited 
in Court for his benefit, by the decree, 
holder is a step. in-aid of execution or not. 


Judgment of Division Benoh 

Addison J.— -The only question involved 
in this appeal is whether the application 
dated 4th July 1933, to recover certain 
monies deposited in Court in execution ol 
the decree is a step. in. aid so as to give a 
fresh starting point for limitation. The 
Bombay High Court has held in 22 Bom 
340 and AIR 1925 Bom 443 1 that such 
an application is an application to the 
'Court to take a step-in. aid of execution of 
the decree. It was held in A I R 1925 Mad 
703 that an application for payment out 

2. Ram Das v. Kanshi Ram. (1912) 14 I G 335= 

156 P L R 1912=80 P W R 1912. 

3. Amolak Chand v. Hoshiar Singh, (1938) 25 

A 1 R Lah 138=175 IC 280=39 P L R 1027. 

* PW R 1908 fp D B) ’ (19 ° 8) 103 P R 1908=142 

6 * Chand v * Mugut Rao, (1898) 22 Bom 

-6. Balaguruawami v.Guruswami Naicken, (1925) 

12 A 1 R Mad 703 = 87 I O 989=48 MLJ 

DUu* 


of money in Court by a decree-holder is a 
step-in-aid of execution if the money in 
Court was realized in execution of the 
decree. A Full Bench of the Allahabad 
High Court held in 12 All 39'J 7 that a 

step-in aid of execution” included an ap- 
plication made by a decree. holder to enter 
up part satisfaction of the decree. On the 
other hand, it was held in 8 Cal 89" that 
an application made by a judgment-credi- 
tor to take out of Court certain monies 
there deposited by his judgment-debtor, 
cannot be considered to bo an application 
to the Court to take a step in-aid of exe- 
cution, and is not, therefore, within the 
meaning of Cl. 4 of Art. 179, Sch. 2 of Act 
15 of 1877. The decisions of the Punjab 
Chief Court and of this Court appear to 
have been uniform throughout. In 107 P R 
188P there was an application for pay- 
ment out to the decree- holder of a sum of 
money which had been deposited in Court, 
which application was granted and the 
money paid out. It was held by Plowden 
and Brandreth JJ. that it was not an 
application to take a step in-aid of execu- 
tion of the decree. A similar decision was 
given by Barkley and Burney JJ. in 88 
P R 1884. 10 Plowden and Tremlett JJ. 
affirmed the same principle in 27 P R 
1888 11 A Full Bench of the Punjab Chief 
Court held in 103 P R 1908 4 that an appli- 
cation by a decree bolder to the executing 
Court for payment to him of a certain 
sum of money deposited in Court io partial 
satisfaction of the decree does not ordi- 
narily amount to an application to take 
some step. in-aid of execution. In 14 I C 
335" Rattigan J. held that as a general, 
rule, an application by a decree- holder to 
withdraw money deposited in Court for 
his benefit cannot be held to be a step. in- 
aid of execution, especially where the right 
of the decree-holder to withdraw the money 
is not contested by the judgment-debtor 
and payment of the money by the Court 
is a mere ministerial function. It was fur- 
ther said that it made no difference that 
the original application for execution had 
not been finally disposed of. Lastly, in 
AIR 1938 Lah ldb 3 Bhide J., following 

7. Sujan Singh v Hira Singh, (1890) 12 All 399 

=1890 AWN 125 (F Is). 

8. Hem Cb under v. Brojo Soondari Dobi, (1882) 

8 Cal 89=10 0 L R 272. 

9. Nawab Saadat AH Khan v. Nawab Muham- 

mad All Khan. (1881) 107 P R 18 h 1 

10. Mahomed Shaffee v. Budri Mai. (1884) 88 P R 

18H4. 

11. Mul Chand v. Hour Singh, (1888) 27 P R 1888. 
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the previous rulings of the Chief Court, 
applied the same principle. In these cir- 
cumstances we consider that the principle 
of stare decisis should apply. Apart from 
that, we are of opinion that the previous 
decisions of the Punjab Chief Court and of 
this Court lay down the law correctly. We 
accordingly dismiss this appeal with costs. 

r.m./r.k. Appeal dismissed. 
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Tek Chand J. 

Abdul Maqsat and others — Plaintiffs 

— Appellants, 
v. 

■ Mohammad Amin Khan , Defendant 
and another , Plaintiff — Respondents. 

Second Appeal No. 182 of 1935, Decided 
on 19th April 1938, from decree of Dist. 
Judge, Attock at Campbellpur, D/- 31st 
July 1934. 

(a) Custom— Proof of existence— Essentials. 

Proof of the existence of custom over a period of 
about 60 years is sufficient to hold that it is bind- 
ing : 34 P R 1907 ; 85 P R 1901 ; 17 All 87 and 
20 Mad 389, Bel. on, [P 684 C 1] 


The technical rules of English law governing 
the establishment of custom cannot be followed 
rigidly in proving the existence of a custom in 
India : A 1 R 1930 P G 35 ; A 1 R 1917 P O 181 
and AIR 1924 P C 113, Rel. on. [P 694 0 1] 

In India a custom may fall into desuetude and 
be superseded by another custom according to the 
ethical and legal notions of the community in 
which it is in force, provided of course the exist- 
ence of substituted custom can be proved by a 
series of well-known, concordant, and on the 
whole continuous instances, extending over a rea- 
sonable length of timo : 4 Bom 545 ; 110 P R 190& 
and 1 Cal 186, Rel. on. [P 684 0 2] 

(b) Custom (Punjab) — Abadi Ferozepura — 
Right of reversion in malba of houses of non- 
proprietors. 

On the non-proprietors leaving, the right of 
reversion of the malba of the houses of the non- 
proprietors in Abadi Ferozepura held vested in M 
alone and not in all the proprietors of the village. 

[P 684 0 2J 

Shamair Chand — for Appellants. 

Barkat Ali and S. Hasan Jafari — 

for Respondent ( Defendant A 

Judgment. — The parties to this litiga- 
tion are the descendants of Malik Allah Yar 
Khan, Awan Qureshi of Mouza Shamsabad 
in Attock District. Their relationship will 
appear from the following pedigree-table. 


ALLAH YAR KHAN 

I ‘ 


I 

Hafiz Ghulam Ahmad 


I 

Mohammad Nasim 

I 


I 

Feroze Khan 


I 

Sultan Ahmad 

I 


Haji Ahmad 

I 


I 

Fateh Ali Ahmad 
Ahmad (Plff. 2) 

I 

Abdul 
Maqsat 
(Plff. 1) 


I 

Sahinchi 
Khan (Plff. 3) 


I . I 

Hasan Din Ghulam 
(Plff. 4) Yahya 


Najim 

I 


Mohammad 
Akbar 
(Plff 6) 


I 

Fazal 

Mahmud 


I 

Ghulam 
Sarwar 
(Plff. 6) 


I I I 

Roshan Din Mohd. Shafi = J/£. Janat Bibi Ahmad Ghulam 


I 


c 


K. B. Malik 
Mohammad 
Amin Khan 
(defendant) 


I 

Malik 

Sher 

Mohd. 

Khan 


I I 

Malik Malik 
Mohd. Abdul 
Ahsan Haq 


Din 


Jilani 


I 

Fazal 

Khan 


1 

Jafar 

Khan 


I 

Ghulam 

Qadir 


. I 

Mohammad Abdul 
Nasim Rauf 


I 

Abdul 

Quddus 


I 

Abdul 

Malik 


I 

Ghulam 

Faruq 


I 

Mohammad 

Ashraf 


“I 

Ghulam 

Haidar 


I 

Bahawal Din 


I 


Ghulam Khan 


i , . i v. - • 

The six plaintiffs are the descendants grandson of Feroze Khan. There has been 
of Mohammad Nasim, and the defendant litigation between these fc.Wo branches of 
Malik Mohammad Amin is the eldest the family for over 60 years. The parties 
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have been before the Chief Court aod the 


High Court on several occasions previously. 
Allah Yar Khan, the common ancestor of 
the parties, was the sole proprietor of 
Shamsabud. On his death the affairs of the 
family were managed by his eldest son 
Ghulam Ahmad. About the year 1844 
Ghulam Ahmad retired from the manage- 
ment of the estate and devoted himself to 
the study of the Quran, for which reason 
he began to be described as Llatiz. Feroze 
Khan, though he was the youngest of the 
brothers, then took over the management 
of the estate, and both under the Sikh Rule 
and after the conquest of this part of the 
country by the .British, he increased the 
family property considerably and acquired 
great influence locally. The British Gov- 
ernment conferred a substantial jagir on 
him ; and he was appointed the lambardar 
of Shamsabad and the zaildar of the ilaka. 
During the period that Feroze Khan was 
the head of the family, the abadi of 
Shamsabad was considerably extended ; a 
uew mohalla was founded by Feroze Khan 
and was named after him as Ferozepura. 
(It is in respect of certain rights in this 
mohalla that the present dispute has 
arisen.) At the time of the first settlement, 
disputes arose between Feroze Khan and 
Mohammad Nasim as to the shares in 
which they were to be entered as owners 
of the family landed property. This dispute 
was ultimately decided by the Chief Court 
(G. A. No. 369 of 1866) on 26th January 
1867, it being held that Feroze Khan was 
entitled to one-half, and Ghulam Ahmad 
and Mohammad Nasim to one fourth each. 
About the same time, it was settled by the 
executive authorities that the jagir shall 
be held by Feroze Khan aloDe. Feroze 
Khan died in 1867 and on his death a pecu- 
liar mode of succession was adopted : his 
eldest son Roshan Din was given one- half 
of the estate and his other seven sons 
divided the remaining half among them- 
selves in equal shares. The whole of the 
]agir was of couise continued in the name 
of the eldest son Roshan Din aloDe, who 
was also appointed zaildar aDd lambardar 

i un lace of hia fathor - Koshan Din died in 
1893, leaving four sons: Mohammad Amin 

^defendant), bher Mohammad, Mohammad 
Ahsan and Abdul Haq, who have appeared 
as witnesses in this case. On Roshan Din s 
death one half of his estate went to the 
eldest son Mohammad Amin and the re- 
maining half was taken by the other three 
sons in equal shares. The jagir was con- 


tinued in the name of Mohammad Amin 
alone and he succeeded his father as the 
zaildar and lambardar. 

In January 1900 a suit was instituted 
by tho descendants of Mohammad Nasim, 
against the descendants of Feroze Khan, 
including Mohammad Amin. That suit was 
for possession by partition of a ono- third 
share in tho abadis of rnauza Shamsabad 
including mohalla Ferozepura. The suit 
was resisted by Mohammad Amin who 
claimed (inter alia) that the abadi of 
ferozepura had been founded by his grand- 
father, that ho was the solo proprietor of it 
and that this mohalla should he excluded 
from the partition altogether. lie further 
claimed that he alone was entitled to cer- 
tain dues known as haq bua, watta rakhai, 
dhart, etc. This suit was ultimately decid- 
ed by a Division Bench of the Chief Court 
in C. A. No. 122 of 1904 on 5th January 
1910. The learned Judges held that Feroze- 
pura had been founded by Mali k Feroze 
Khan But it did not belong to him exclu- 
sively, and the site of the abadi of this 
mohalla, like that of mouza Shamsabad as 
a whole, was the property of all the des- 
cendants of Allah \ ar Khan in the shares 
in which they had inherited the family- 
estate as laid down in the Chief Court deci- 
sion of 1867. It was further held that 
Mohammad Amin was solely entitled to 
the haq bua and the other due 3 mentioned 
above. Thirdly, Mohammad Amin had the 
exclusive right of locating non. proprietors 
in, and ejocting them from the abadi of 
Feiozepura but that he had no such right 
in Shamsabad generally, where the right 
vested in all the proprietors. Subject to 
these reservations, it was held that the 
plaintiffs were entitled to have the abadi 
of Shamsabad partitioned except in regard 
to existing houses, gardens, roads, ponds, 
mosques and other lands or structures of 
public utility. 

In 1924-25 was held the last settlement 
of that part of Attock District, in which 
Shamsabad is situate. The settlement 
authorities made certain entries in the 
wajibularz, which led to considerable litiga- 
tion between the descendants of Moham- 
mad Nasim and Mohammad Amin. On 26th 
April 1929, the descendants of Mohammad 
Nasim instituted a suit against Mohammad 
Amin and others for a declaration that 
they were eutitled to one-third share in 
haq bua, puchh bakri, watta rakhai, etc.* 
in bhamsabad and that the entries in the 
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wabijularz to the effect that Mohammad 
Amin alone was entitled to these dues were 
incorrect. This suit was finally decided by 
the FT if* h Court in C. A. No. 1874 of 1932 
on 8th January 1935 : the plaintiffs’ claim 
was dismissed and the entries in the wajib- 
ularz relating to the dues mentioned above 
were upheld. The present dispute relates 
to another provision in the same wajibul- 
arz and is concerned with the right of 
reversion in the malba of the houses of the 
non-proprietors in mohalla Ferozepura. The 
disputed entry in the wajibularz of the 
settlement of 1924.25 is as follows : 

The abadi of Ferozepura was founded by Malik 
Feroze Khan. Non-proprietors can build their 
kothas in the above mentioned abadi with the 
permission of Khan Bahadur Malik Mohammad 
Amin, and in the abadi of Shamsabad with the 
permission of the whole proprietary body. The 
right of locating or ejecting (the non proprietors) 
is on the same lines As long as the non-proprietors 
live there, they are not interfered with, but if they 
go to another place, they cannot sell or remove 
the malba which is taken by Khan Bahadur 
Malik Mohammad Amin in the abadi of Feroze- 
pura and by the whole proprietary body in the 
abadi of Shamsabad. 

Soon after the completion of the settle- 
ment, the six plaintiffs, who are the des- 
cendants of Mohammad Nasim, objected to 
this entry and for some years they carried 
on litigation before the revenue authorities. 
Being unsuccessful there, they instituted 
the present suit on 5th March 1930 in the 
Court of the Senior Subordinate Judge, 
Attock, for a declaration that the aforesaid 
entry, in so far as it related to the rever- 
sion of the malba in the abadi of Feroze- 
pura was incorrect and inoperative against 
the plaintiffs’ proprietary rights in the 
abadi of Ferozepura and that the defendant 
was not the sole owner of Ferozepura. The 
suit was dismissed by the Senior Subordi- 
nate Judge on 19th April 1930 on the 
preliminary ground that it was barred by 
res judicata by reason of the findings in the 
judgment of the Chief Court in Civil Appeal 
No. 122 of 1904, dated 5th January 1910, 
to which reference has been made above. 
This decision was affirmed on appeal by 
the District Judge on 12th January 1931. 
On second appeal (Civil Appeal No. 630 of 
1931, decided by Bhide J. on 10th October 
1932), both parties agreed as to the cor- 
rectness of the first part of the entry, in so 
far as it stated that the abadi of Feroze- 
pura was founded by Malik Feroze Khan, 
that non. proprietors could build their 
kothas in the abadi with the permission of 
Malik Mohammad Amin, and that the right 


of locating or ejecting them vested in him. 
It was also agreed that Malik Mohammad 
Amin was not the sole owner of Ferozepura. 
The dispute was thus confined to the por- 
tion of the entry relating to the reversion 
of the malba of the houses of the non- 
proprietors in Ferozepura to Malik Moham- 
mad Amin. On this point the learned Judge 
held that the matter was not res judicata 
by reason of the previous decision. He 
held that the question was one of custom 
which should be decided, independently of 
the former decision, on the evidence of the 
parties. As this point had not been tried by 
the Courts below, he accepted the appeal 
and remanded the case for re- hearing and 
re-decision of the question as to whether 
on the non- proprietors leaving Ferozepura 
the malba vested in Malik Mohammad 
Amin alone or in all the proprietors of the 
village. After the parties had produced oral 
and documentary evidence bearing on the 
point, the Subordinate Judge decided this 
issue against the plaintiffs and dismissed 
the suit on 23rd August 1933. This decision 
was upheld on appeal by the learned Dis- 
trict Judge on 31st July 1934. He however 
granted a certificate under S. 41 (3), Punjab 
Courts Act for a second appeal to this Court 
on the question of custom involved. 

Before me, the case has been argued at 
great length by Mr. Shamair Chand for the 
plaintiffs- appellants and Mr. Barkat Ali 
for the defendant-respondent. It is common 
ground that the entry in the wajibularz 
of the latest settlement being in favour of 
the defendant, the onus to prove that it 
is incorrect lies on the plaintiffs. It is also 
conceded, as observed by Bhide J. in his 
order of remand above referred to, that the 
existence of the custom cannot be proved 
by a process of logical reasoning : it must 
be established by instances of the actual 
course of events in the past. Before consi- 
dering the evidence produced in the case, 
it is necessary to state a few facts which 
are no longer in controversy. It is now 
common ground that the ownership of the 
abadi of Ferozepura vests in all the des- 
cendants of Allah Yar Khan, the share of 
Feroze Khan’s descendants being one-half 
and that of Mohammad Nasim’s descen- 
dants one-fourth. (The third brother Ghu- 
lam Ahmad died issueless and the parties 
are not agreed before me as to who had 
succeeded to his share. This point is how- 
ever not material for the purposes of this 
litigation.) It is also admitted that Feroze 
Khan was the founder of the mohalla and 
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that the right of locating and ejecting 
tenants in Ferozepura vests in Mohammad 
Amin alone. The next point worthy of note 
is that the plaintiffs have not produced a 
single instance, in which they, or any 
other descendants of Allah Yar Khan, 
except Mohammad Amin, have ever taken 
the malba on a non-proprietor abandoning 
his house in mohalla Ferozepura or his 
dying without wife or issue. It is also a 
significant fact that the oral evidence pro- 
duced by them consists only of the state- 
ments of four of the plaintiffs themselves. 
No other person from the village, whether 
a proprietor or a non-proprietor, has come 
forward to depose that the entry in ques- 
tion was wrongly recorded in the wajibul- 
arz or that the actually prevailing oustom 
is as alleged by the plaintiffs. It is also 
noteworthy that if the custom were as 
alleged by the plaintiffs, the descendants 
of the seven younger sons of Feroze Khan 
and the three younger sons of Roshan Din, 
would be entitled to a pro rata share in the 
malba of the houses abandoned by the non- 
proprietors and the share of Malik Moham- 
mad Amin would be only l/64th. But none 
of them has claimed any share. Indeed, 
three of his brothers, Sher Mohammad,' 
Mohammad Ahsan and Abdul Haq, two of 
whom are members of the Provincial Civil 
Service and are not likely to forgo their 
shares if they had any, have actually given 
evidence supporting the custom as recorded 
•in the wajibularz. 

Another point, which it is necessary to 
mention, is that in the course of the settle- 
ment when the wajibularz was under pre- 
paration, the non. proprietors claimed that 
they were the proprietors of the malba and 
that they could alienate it to anybody they 
liked, without reference to the proprietary 
body. This claim was resisted by Moham- 
mad Amin who stated that the non. pro- 
prietors could not sell the malba or the site 
underneath and that on their giving up 
residence in the village the malba reverted 
hl “\ Two of plaintiffs, Sahinchi 
Rhan (plaintiff 3) and Mohammad Akbar 

A P uTi fc i5 5) aDd Fateh Ahmad, father of 
Abdul Maksat, plaintiff 1, made statements 

supporting the claim of the non. proprie- 
tors; they did not then put forward the 
claim which they have made in the present 
litigation that they were the owners of 
one. third of the abadi of Ferozepura and 
as such were entitled to their pro rata 
share in the malba. It may be mentioned 
tnat in their evidence as witnesses Sa- 


hinchi Khan and Mohammad Akbar denied 
having made the statement ; but this fact 
was proved by the Naib Tahsildar, Moham- 
mad Taj.ud Din, who was examined as a 
witness in the case and by other evidence, 
which has been accepted as true by the 
Courts below. The defendant has exa- 
mined 33 witnesses who have attempted to 
prove 23 instances in each of which on the 
line of a non. proprietor becoming extinct 
or his abandoning his residence in mohalla 
Ferozepura, the house was taken by the 
defendant Mohammad Amin or the malba 
removed by him. (After giving a summary 
of the instances the judgment proceeded 
further.) All these instances are supported 
by oral evidence of the witnesses produced 
by the defendant, who have been believed 
by both the Courts below. Mr. Sbamair 
Chand has taken me through the evidence 
and after giving due consideration to his 
arguments, I see no reason to differ, except 
with regard to instance No. 19, the evi- 
dence relating to which is not sufficiently’ 
clear and speciGc. The name of the non- 
proprietor, the malba of whose house is 
stated to have been taken possession of by 
the defendant, is not disclosed by the wit- 
nesses. He is merely described as a Hindu 
who had embraced Islam. Leaving this 
instance out of consideration, there is clear 
proof of 22 cases in which the defendant 
alone took the house or the malba to the 
exclusion of, and without protest by, the 
plaintiffs or any other proprietor of the 
village. Some of these instances are as old 
as 60, 55 and 50 years; in 15 cases the 
reversion took place more than 20 years ago. 

Mr. Shamair Chand relied largely on the 
entries in the wajibularz of the first three 
settlements held in 1862, 1882 and 1904. 
The entry in the first settlement however 
refers merely to the location and ejectment 
of tenants and is couched in vague phraseo- 
logy, which might either mean that that 
right vested in all the proprietors, or in 
Feroze Khan alone who was described as 
khas lambardar. The entries in the second 
and third settlements are no doubt in 
favour of the plaintiffs. They related to the 
watta rakhai dues and also to the right of 
reversion of the malba on abandonment by 
a non. proprietor. With regard to the dues, 
the entry was found to be erroneous in the 
litigation which ended with the Chief 
Court decision in 1910 and with regard to 
the reversion of the malba it was super- 
seded, after inquiry, by the wajibularz in 
the most recent settlement. Not a single 
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instance in support of the alleged rights of 
the plaintiffs is proved by oral or docu. 
mentary evidence, whereas no less than 22 
instances, several of which are of very 
early times, have been proved in favour of 
the defendant. The oral evidence almost 
unanimously supports him. Mr. Shamair 
Chand also referred me to two decisions of 
Mr. Ejaz Nabi, Munsif in 1881, in which 
at the instance of the proprietors certain 
alienations by non. proprietors in Feroze- 
pura were set aside. These instances are 
really not in point as these were not really 
cases of reversion on the death of, or aban- 
donment by, a non. proprietor, but of sale 
of the houses including the malba and the 
site by non. proprietors, and the sales were 
set aside at the instance of the proprietors. 

As a last resort, Mr. Shamair Chand 
argued that the instances, even if they be 
held to be proved, were not sufficient to 
establish the custom in view of the recent 
decision of a Full Bench of this Court in 
18 Lah 594 1 at p. 611, according to which 
a custom can be held proved only if it is 
“ancient” in the sense that it is shown to 
have existed “so long that the memory of 
man runneth not to the contrary.” I do 
not think that this decision affects the pre- 
sent case. In the first place, the custom as 
recorded in the wajibularz is against the 
claim of the plaintiffs. The initial onus 
therefore was on them and they led no 
evidence except their own bare statements, 
unsupported by any instance to discharge 
it. On the other hand, the defendants have 
shown that the custom, as recorded, has 
been followed uniformly during a period of 
sixty years. Proof of the existence of cus- 
tom over such a period has been considered 
by the Courts in India to be sufficient to 
bold that it is binding: see inter alia 34 P R 
1907 2 at p. 161, 85 P R 1901, 3 17 All 87 4 
at p. 92, 20 Mad 389 6 and Boulnois and 
Rattigan's Notes on Customary Law, p. 34. 
Moreover it has been held by their Lord- 
ships of the Privy Council in several cases 
that the technical rules of English law 
governing the establishment of custom can- 
not be followed rigidly in proving the exis- 

1. Bahadur v. Nihal Kaur, (1937) 24 A I R Lah 

461=169 I C 909=1 L R (1937) Lah 694=39 

P L R 349 (F B). 

2. Maharaj Narain v. Banogi, (1907) 84 P R 

1907. 

3. Zarif Khan v. Amir Khan, (1901) 86 P R 1901. 

4. Kuar Sen v. Mamman, (1896) 17 All 87=1896 

A W N 10. 

6. Palaniandi Tevan v. Pathiran Gonda Nadan, 

(1897) 20 Mad 889. 
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tence of a custom in this country: 5 Luck 
70 6 at p. 75, 45 Cal 450 7 at p. 460 and 5 Lah 
200 8 at p. 206. It is also well recognized 
that in India a custom may fall intodesue. 
tude and be superseded by another custom 
according to the ethical and legal notions 
of the community in which it is in force, 
provided of course the existence of the sub-| 
stituted custom can be proved by a series 
of well-known, concordant, and on the 
whole continuous instances, extending over 
a reasonable length of time: cf. 4 Bom 
545, 9 110 P R 1906'° at p. 407; c/. 1 Cal 
186 11 at p. 194 where proof of 40 years 
of practice was considered sufficient to 
destroy the existence of rule of descent 
which admittedly prevailed before. For the 
foregoing reasons, I hold that the custom, 
as recorded in the wajibularz. has been 
proved to exist and that the plaintiffs have 
failed to establish their claim except to the 
extent admitted by counsel for the defen- 
dant before Bhide J. that Malik Moham. 
mad Amin was not the sole owner of 
Ferozepura. The decision of the Courts 
below therefore is correct. I dismiss the 
appeal with costs. 

D.S./r.K. Appeal dismissed. 
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Luck 70 (P 0). 
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8. Durga Devi v. Shambhu Nath, (1924) 11 A IR 

P C 113=80 I 0 965=51 1 A 182=6 Lah 200 
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9. Mathura Naikin v. Esu Naikin, (1879) 4 Bom 
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10. Daya Ram v. Sobal Singh, (190'’*) 110 P R 
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Ram Lall J. 

Hardial — Convict — Petitioner. 

v. 

Emperor. 

Criminal Revision No. 1699 of 1937, 
Decided on 4th March 1938, from order of 
Sess. Judge, Ferozepore, D/- 8th November 
1937* 

Penal Code (I860), S. 366-A — Mere fact 
that accused tried to sell girl for immoral pur- 
poses is not sufficient to establish offence under 
Sec* 366-A. 

The mere circumstanoe that the accused accom- 
panied a perbon who was alleged to have rapeu the 
girl or he was trying to Bell the girl, possibly for 
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immoral purposes may bo suspicious but is not 
sufficient to establish the essentiul ingredients of 
the offence under S. 86G-A. [P 686 C 1, 2] 

Jiwan Lai Kapur — for Petitioner. 

Mohd. Monir, Asst. Advocate-General 

— for the Crown. 

Order. — Hardial, son of Goblnda, was 
tried by a Magistrate of the First Class in 
the Ferozepore District and sentenced to 
two years’ rigorous imprisonment under 
S. 366. A, I. P. C. His appeal was rejected 
by the learned Sessions Judge Ferozepore, 
by order dated 8th November 1937, and he 
has now moved this Court through Mr. 
Jiwan Lai Kapur, under S 439, Criminal 
P. C., for a revision of that order. The 
brief facts are that one Alt. Manohri, a 
young girl of 14, was purchased by one 
Shashpal from her husband. This Shashpal 
sold the girl to Partu and to the petitioner. 
It is alleged that these two tried to sell 
Mt. Manohri unsuccessfully in the Montgo- 
mery District and brought her back to 
Abohar, where they represented that the 
girl though a Mahomedan was in fact a 
Jat. Partu, who was absconding at the 
time of the trial of the petitioner and has 
since been arrested, was suspected by Duni 
Chand, prosecution witness, of being a habi. 
tual abductor of women, and Duni Chand 
with Walla Ram and Chandi Ram went to 
where the girl was and on learning that 
she was a Mahomedan took her to the 
thana where a report was lodged. Partu 
made good his escape, but the petitioner 
was caught and challaned. 

The petitioner's defence is that he was 
going about with Partu in search of employ, 
ment and that be had no connexion either 
with the purchase or attempted sale of the 
girl and in any case had not ever tried to 
seduce her to illicit intercourse. In support 
of the story for the prosecution, we have 
the statement of Mt. Manohri corroborated 
by the circumstance of the petitioner going 
to Montgomery District and back to Abohar 
in the Ferozepore District in the company 
of the girl and Partu, and also by the allega- 
tion that he tried to run away when Walla 
Ram and others questioned the girl. It is 
significant that the girl herself attributes a 
prominent part to Partu, who, she says, 
used to rape her, but not a single question 
even was put to her as to what part the 
petitioner took in either enticing her away 
or seducing her to illicit intercourse. The 
mere circumstance that the petitioner 
accompanied Partu or he was trying to sell 
the girl, possibly for immoral purposes, may 


be suspicious but is not sufficient in my 
opinion to establish the essential ingre. 
dients of the offence charged against the 
petitioner. His alleged attempt at running 
away also does not appear to me to be 
either satisfactorily proved or sufficiently 
corroborative of his guilt. It is not unlikely 
that realizing that Mt. Manohri was going 
to be taken to the thana he, in order to 
escape trouble, tried to slip away. This does 
not indicate necessarily a guilty knowledge. 
In my opinion there is a sufficient element 
of doubt in this case and the petitioner is 
entitled to the benefit of this doubt. I 
accordingly set aside tho conviction and 
sentence passed on Hardial, petitioner, and 
direct that he will bo released forthwith. 

D.S./r.K. Conviction set aside. 
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Bhide J. 


Firm Jhinda Ram Fateh Chand — 

Appellant. 



Mahni and others — Respondents. 

Execution First Appeal No. 47 of 1938, 
Decided on 2nd May 1938, from order of 
Sub- Judge, First Class, Chiniot, D/- 15th 
December 1937. 

(a) Punjab Relief of Indebtedness Act (7 of 
1934), S. 21 Civil Court can take cogniz- 
ance of plea of lack of jurisdiction in Board 
to pass an order (Obiter). 

Section 21 only debars a Civil Court from tak- 
ing cognizance of certain classes of suits and a 
Civil Court can take cognizance of a plea of lack 
of inherent jurisdiction in the Board to pass a 
certain order. [p 696 C 1] 

(b) Registration Act (1908), S. 17 (2) (vi) — 
Agreement recorded by Debt Conciliation 
Board relating to lease for period of 12 years — 
Agreement even if regarded a s decree requires 
registration if it includes properties of persons 
not applicants before Board. 

Even if an agreement recorded by the Debt 
Conciliation Board under S. 17, Punjab Relief of 
Indebtedness Act, relating to a lease for a period 
of 12 years be considered as a decree falling under 
B. 17 (2) (vi), Registration Act, it needs registra- 
tion if the agreement inoludea properties of per- 
sons who were not applicants before the Board. 

[P 686 C 2] 

Ram Chand Manchanda and Roop 
Chand — for Appellant. 

Abdul Aziz and Inder Dev — 

for Respondents. 

Judgment. This appeal arises out of an 
application for execution of an agreement 
recorded by the Debt Conciliation Board 
under S. 17, Punjab Relief of Indebtedness 
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Jai Day al y. 

Acfe. The material facts were that one 
Mahni had applied to the Board for settle, 
ment of his debts. Notices were issued to 
the creditors and thereafter an agreement 
was recorded by the Board to which not 
only the applicant Mahni but two other 
persons named Wali Dad, and Bhai Khan, 
his brothers, were parties. Neither Wali 
Dad nor Bhai Khan had made any appli. 
cation to the Board according to law. By 
virtue of the agreement certain property 
was leased for a period of 12 years. The 
agreement does not clearly state to whom 
the property in question belonged but ap- 
parently the debts of Mahni, Wali Dad, 
Bhai Khan and Muhammad (who is dead), 
a cousin of Mahni, were taken into consi- 
deration and presumably the property be- 
longing to these persons was involved. One 
of the creditors then proceeded to execute 
this agreement when an objection was 
raised on behalf of Mahni and others that 
the agreement could not be executed as a 
decree, as the Board had no jurisdiction to 
record the agreement under S. 17 as Wali 
Dad and Bhai Khan had not made any 
application to the Board. 

It was also contended that the agree- 
ment required registration as it related to 
a lease for a period of 12 years and 
secondly, even if it was to be considered* as 
a decree falling under S. 17 (2) (vi), Begis- 
tration Act, it needed registration as the 
agreement included properties of persons 
who were not applicants before the Board. 

S. 21, Punjab Relief of Indebtedness Act, 
is relied on by the judgment-debtors ; but 
that Section only bars certain suits and 
( does not appear to be in point. That Sec- 
tion only debars a Civil Court from taking 
'cognizance of certain classes of suits, and 
'as at present advised I do not see why a 
Civil Court should not be able to take 
cognizance of a plea of the kind raised in 
this case, viz. lack of inherent jurisdiction 
in the Board to pass a certain order. But 
I consider it unnecessary to decide this 
point, for, it seems to me clear that the 
agreement in question required registrar 
tion, as it amounted to a lease for 12 years. 
The learned counsel for the appellant tried 
to argue that it was a ‘mortgage’ but the 
wording of the agreement appears to me to 
leave no doubt that it was tantamount to a 
lease as it purported to be (mustajiri) and 
as such it would fall under S. 17 (l) (d), 
Registration Act. S. 17 (2) (vi), which ex- 
empts certain classes of decrees from regis- 
tration, applies only to documents falling 
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under Cls. (b) and (c) of S. 17 and not to 
those falling under Cl. (d) of that Section. 
Moreover, even under S. 1 7 (2) (vi) the agree- 
ment would have required registration as 
it comprised property which was extrane- 
ous to the subject-matter of the application 
of Mahni, which alone was before the 
Board. It seems to me therefore that the 
agreement recorded by the Board cannot 
be received in evidence for want of regis.l 
tration. I therefore uphold the decision of 
the Court below dismissing the application 
for execution of the said agreement on thid 
ground, and dismiss the appeal. In view of 
all the circumstances I leave the parties to 
bear their costs in this Court. 

d.s./r.k. Appeal dismissed . ' 
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Addison Ag. C. J. and Din Mohammad J. 

J ai Dayal — Defendant — Appellant. 

v. 

Dewan Ram Saran Das and others, 
Plaintiffs and another , Defendant — 

Respondents. 

First Appeal No. 401 of 1937, Decided 
on 3rd June 1938, from decree of Sub- 
Judge, 1st Class, Amritsar, D/- 9th August 
1937. 

(a)'Hindu Law — Religious endowment — Cere- 
monies of sankalp and samarpan are not essent 
tial — Intention of maker to divest and formed 
divesting are sufficient — On considering cir- 
cumstances valid dedication held created. 

According to the Hindu law as administered in 
British India, the formal religious ceremonies of 
sankalp and samarpan, though ordinarily per- 
formed among the orthodox Hindus, are not 
essential for the creation of a valid endowment for 
religious purposes. So long as there is a clear and 
unequivocal manifestation of intention to create a 
trust and there is a formal divesting of the owner- 
ship in the property on the part of the donor and 
vesting the same in another, or even in the donor 
himself as a trustee, that is to say, so long as there 
is a clear change in the tenure of the property with 
the intention on the part of the donor to devote it 
to religious or public purposes, dedication thereof 
must be deemed to be complete. The evidence of 
divestiture may be contemporaneous and the sub- 
sequent acts and conduct of the donor are irrele- 
vant and cannot reinvest him : A I R 1934 Lah 
771 and AIR 1935 Nag 35, Rel. on; AIR 1933 
Lah 189 and AIR 1938 P C 73, Expl. ; A I R 
1933 Lah 833 and AIR 1937 Lah 106, Disting. 

[P 689 0 1, 2] 

On more occasions than one, the dedicator 
deolared in unequivocal terms that the house in 
question was set aside for the purpose of being 
used as a resting place for the marriage processions 
of the Khatris of the locality. More than one 
tablet was affixed on the house, the trend of all of 
which was to emphasize the wakf nature of the 
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property. On the completion of the building tho 
dedicator requested the Governor of the Punjab to 
perform its opening ceremony and further invited 
almost all tho gentry of the place on that occasion 
and there made a dedication to the effect that the 
house had been set aside for tho purposes men- 
Held that in tho face of these circumstances it 
could not be urged that the house was not wakf or 
that the dedication was bad in the eye of tho law 
on account of its being indefinite and vague. 
Henco, the using by the son of the dedicator of a 
part of the house as his own residence and allow, 
mg the other portion to bo used as a girls’ school 
was counter to the wishes of the settlor and was 
thus a breach of trust. [p c ? g q 

(b) Estoppel - Person with full knowledge of 
tacts admitting wakf nature of house — He 
cannot be allowed to resile from that position. 

A party cannot be allowed to approbate and 
reprobate. Where a person with full knowledge of 
the facts in unmistakable terms admitted the wakf 
nature of a house, ho cannot subsequently be 

tr j rosi, ° from fcbe Position : AIR 1935 
Mad 1066 and AIR 1926 Lah 650, Rel. on. 

Ar n nr i • [P GOO Cl] 

U Mabajan and Yashpal Gandhi — 

for Appellant. 

M. L. Puri — for Bespo?idents 

( Plaintiffs ). 

Dm Mohammad J.— This appeal has 
arisen out of a suit instituted by Diwan 
Ram Saran Das and four others, Khatris 
by.caste, residents of Amritsar, against one 
Jai Dayal and his minor brother Madan 
Mohan, under S. 92, Civil P. C. The relief 
claimed was the removal of Jai Dayal from 
the managership of a house known as 
anjghar, for the appointment of new 
trustees, for the settlement of a scheme 
for the future management of the said 
house and for rendition of accounts. It 
was alleged in the plaint that in 1923 
the father of the defendants, Durga Das, 
built a house which he dedicated for the 
use of the marriage processions of the 
iihatri residents of the locality and that 
on the completion of the building he placed 
inscriptions on the front wall of the house 
explaining the object of the dedication. 
-Lhe house was so used during the life-time 
,ot -^urga Das and for some time after his 

iqoq ^ hlch took place on 30bh October 

inafjf’ r V° ar and a haIf prior fco the 

mstitation of the suit, Jai Dayal took pos. 
session of the house aD d while he installed 
himself in one portion of the house, he 

nron B d t th0 fU° the ^ POrtion as his P^sonal 

eelW* f’ hU3 , d ‘ VerfclD « tha h °use alto- 
f®, “ fr ° m Ua original use. The minor 
defendant wae impleaded merely on account 

relief relationship with Durga Das but no 
relief was asked for as against him. 


Jai Dayal could not ho served in tho first 
instance and it was consequently prayed 
by the plaintiffs that service may he 
effected on his agent, Bhagwan Das. Notice 
was served on Bhagwan Das hut he objected 
that he was not empowered to receive any 
summons on his behalf. The Subordinate 
Judge however repelled this contention 
and called upon him to submit his ploas 
which he did. lie repudiated the claim of 
the plaintiffs and further raised several 
objections on technical grounds. On 27th 
July 193G. one Sahib Ditta appeared on 
behalf of Jai Dayal and described as his 
mukhtar-i.am. IJ is statement was recorded 
before issues and in that statement he 
admitted that Durga Das had dedicated 
the house in suit for the purposes specified 
in the plaint, hut he contended that the 
property was being used in conformity with 
the directions of Durga Das and that con. 
sequeutly no interference with the defen- 
dant s management was called for. On the 
very same day, Lala Dulat Ram Taudan, 
counsel for Bhagwan Das, made a state- 
ment questioning the locus standi of Sahib 
Ditta to make any statement on behalf of 
Jai Dayal. An issue was framed on this 
point along with certain other technical 
issues. The other issues were decided 
against the defendant hut the issue in 
regai d to Sahib Ditta’s locus standi was 
9 '‘ ' ““disposed °f. On 25th November 
I Job, Jai Dayal himself appeared in the 
case and put in his pleas traversing all the 
allegations made by the plaintiffs and 
raising other formal issues in the case. On 

the pleadings of the parties the following 
issues were framed : 

(1) Is the property in dispute waqf property and 
if so, what is the nature of the waqf ? (2) Has 
there been any breach of the term, of the waqf 
and if so, what; and what is its effect ? (4) Did 
defendant realize any rent from the property in 
suit and is he liable to render accounts to the 
plaintiffs and if so, what amount is due ? (4) 

Are all plaintiffs not taking interest in the suit 
and if so. what is its effect? (5) What is the juris- 
dictional value of the suit? (6) Are pl.iutifls 

Relief? t0 ^ ** IsSU6S 1 and 2 are P rov ed ? (7)- 

Issues 4 to 6 were not pressed at the 
time of the arguments. Issue 2 was decided 
against the defendant and it was held that 
the defendant in using the building for his 
own residence and in letting out the rest of 
the building to a Pathshala was committing 
a breach of the trust and that consequently 
the plaintiffs were entitled to the relief 
prayed for, if it was held that the property 
was wakf. Issue 3 was found against the 
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plaintiffs. The main controversy raged 
round Issue 1 and after discussing all the 
pros and cons of the matter, the Subordinate 
Judge found in favour of the plaintiffs on 
that question and consequently authorized a 
respectable member of the Khatri brother- 
hood of the name of Rai Sahib Lala Labh 
Chand to call a meeting of the Khatris of 
Amritsar and elect a committee of five 
persons to take charge of the property in 
suit. Jai Dayal, defendant, has appealed. 

Counsel for the appellant has contended 
that there was no valid wakf inasmuch as 
Durga Das never divested himself of the 
ownership in the property and also for the 
reason that his declaration was vague. He 
has further urged that the occupying of a 
portion of the house by Jai Dayal in the 
•capacity of a supervisor of the building 
and his allowing the remaining part of the 
building to be used by a girls’ school are not 
inconsistent with the object of the wakf 
and no case therefore has been established 
to justify his removal especially as he 
belongs to the founder's family. The main 
questions involved in this ca9e therefore 
are: (l) Whether there was a valid dedica. 
tion made by Durga Das, and (2) whether 
the circumstances brought on the record 
justify the eviction of Jai Dayal from the 
house and the settlement of a scheme for 
its future management on the lines pro- 
posed by the Subordinate Judge. There is 
abundant evidence on the record to show 
that on more occasions than one Durga Das 
declared in unequivocal terms that the 
house in question was set aside for the 
purpose of being used as a resting place for 
the marriage processions of the Khatris of 
the locality. More than one tablet was 
affixed on the house, the trend of all of 
which is to emphasize the wakf nature of 
the property. For example, one of them 
says that the house is a Khatri Shadighar 
built by Durga Das. Another reiterates the 
object of the construction of the building 
and lays down certain conditions under 
which it is to be used, one of which is that 
it can be used on the occasions of marriages 
or for any other laudable purpose for seven 
■days and that for any time over and above 
that period, special permission is required. 
The third inscription again stresses the 
wakf nature of the property and adds that 
•no person is entitled to sell, mortgage or 
■dispose of the house in any other manner. 

It is also reliably established that on 
the completion of the building Durga Das 
requested His Excellency Sir Edward Mac- 


lagan, Governor of the Punjab, to perform 
its opening ceremony and further invited 
almost all the gentry of the place on that 
occasion and, there in the presence of all, 
made an unambiguous declaration to the 
effect that the house had been set aside for 
the purposes mentioned above. Throughout 
the period that Durga Das lived, he used 
the building in conformity with his declara- 
tion and never diverted it from its original 
purpose. A manager had been appointed by 
him to look after its maintenance and a 
chaukidar to keep watch on it. Marriage 
parties had to deposit Rs. 10 in advance 
to meet the expenditure on the supply of 
electricity and water and this state of 
affairs continued until some time after the 
death of Durga Das. 

One day before his death, Durga Das 
made a will in which again the wakf nature 
of the property was emphasized in the 
clearest possible terms. While making the 
disposal of his properties, he stated that it 
should be remembered that he had already 
dedicated for charitable purposes the house 
in suit which was known as Janjghar. In 
order to ensure that it should not be mis- 
used, he referred to the inscriptions which 
had already been placed on it and reiterated 
his declaration that the house in suit should 
remain wakf for ever. Even Jai Dayal 
defendant himself, while entering into an 
agreement with his own minor brother of 
17th August 1930 in regard to the property 
left by Durga Das, undertook to abide by 
the will of their father dated 29th October 
1929, and to accept it in its entirety. Not 
only that, he even in the body of that 
agreement referred to the Janjghar in suit 
and declared that it was wakf and that it 
should remain so permanently. On the same 
day, the two brothers executed another 
agreement to refer certain disputes arising 
between them to the arbitration of one 
Lala Radha Kishen and one of the points 
in dispute was stated to be as to which of 
the secular properties of theirs should be 
attached to the house in suit to meet the 
necessary expenditure involved in its main- 
tenance and up- keep lb was also suggested 
there that a committee should be set up 
and regular office-bearers nominated to look 
after the building. On 24th February 1932, 
the arbitrator made an award in which he 
declared the Janjghar to be wakf, but did 
not consider it necessary to appoint any 
outside committee to manage the building, 
inasmuch as no permanent income accrued 

from it. 
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In the face of the circumstances men. 
tioned above, it cannot be urged that the 
bouse was not wakf or that the dedication 
made by Durga Das was bad in the eye of 
the law on account of its being indefinite 
and vague. Counsel for the appellant 
Ireferred to A I R 1933 Lah 189 1 and 
AIR 1938 P C 73“ in support of his con- 
tention that unless the sankalp and samar- 
pan ceremonies are undergone, no valid 
dedication can take place under the Hindu 
law. It is true that in A I R 1933 Lah 
189 1 some remarks were made which may 
be susceptible of the interpretation put 
upoD it by the appellant's counsel, but as 
explained in 16 Lah 85,* the learned Judges 
who were responsible for that decision did 
not intend to lay down any such rigid rule. 
The Hon’ble the Acting Chief Justice, who 
is a member of this Bench, was a party to 
that decision and he suggests that what 
was intended to be laid down in A I R 
1933 Lah 189 1 4 has been rightly appre- 
ciated by the learned Judges in 16 Lah 
85. There it has been clearly stated that 
according to the Hindu law as administered 
in British India, the formal religious cere, 
monies of sankalp and samarpan, though 
ordinarily performed among the orthodox 
Hindus are not essential for the creation of 
! a valid endowment for religious purposes. 
Jai Lai J. who delivered the judgment 
says : 

The true meaning of the law, in my opinion, is 
that so long as there is a clear and unequivocal 
manifestation of intention to create a trust of this 
description and there is a formal divesting of the 
ownership in the property on the part of the donor 
and vesting of the same in another or even in 
the donor himself as a trustee, that is to say, so 
long as there is a clear change in the tenure of 
the property with the intention on the part of the 
donor to devote it to religious or public purposes, 
dedication thereof must, in my opinion, be deemed 
to be complete. 

I am in respectful agreement with the 
principle enunciated above, and I cannot 
think of any other case where the princi- 
ples laid down above could be applied with 
greater force. In A I R 1935 Nag 35* the 
same view was taken by the Additional 
Judicial Commissioners who further said 
that divesting of ownership which is neces- 

1. Chandu Lai v. Rampat Mai, (1933) 20 A I R 

Lah 189=141 I 0 623=34 P L R 105. 

2. Sunder Singh v. Sunder Singh, (1938) 25 

A I R P C 73=172 I 0 993=1 L R (1938) 

Lah 63=65 I A 106 (P C). 

3. Prem Nath v. Har Ram, (1934) 21 A I R Lah 

771=154 I C 229=16 Lah 85=36 P L R 13. 

4. Ram Swaroop v. Ramchandraji Mandir, (1935) 

22 A I R Nag 35=167 I G 17=31 N L R 188. 
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sary in the case of such dedications, can 
be done by a clear expression of intention 
to dedicate the property and to renounco 
ownership coupled with acts showing appro, 
priation of the income of the property to 
the purposes of the endowment. Nothing 
that is laid down in A I R 1938 P C 73“ 
helps the appellant in my opinion. Their 
Lordships quoted with approval the fol. 
lowing passage from the judgment of this 
Court under appeal : 

It is not disputed that for the foundation of a 
charitable endowment by a Hindu in this Pro- 
vince no writing is required. What is necessary is 
that the purpose be clearly specified and that the 
property intended lor the endowment should be 
set apart as dedicated to that purpose. It is neces- 
sary that the donor should divest himself of the 
property. 

Their Lordships further added that the' 
evidence of divestiture may be contem- : 
poraneous and the subsequent acts and con-! 
duct of the donor are irrelevant and cannot 
re-invest him. As stated above, Durga Das 
made even His Excellency the Governor 
of the Punjab to bear witness to his dedica- 
tion and gave the whole world to under, 
stand not only by inscriptions but by both 
verbal and written declarations that he no 
longer possessed the house as secular pro- 
perty and that it was not subject to the 
incidents of sale, mortgage, etc. as secular 
property is. This divestiture does, on the 
authority of the Privy Council judgment 
cited above, complete the act of dedication 
and even if Durga Das or his descendants 
subsequently conducted themselves in a 
manner which was inconsistent with the 
original dedication, that would be immate- 
rial. Counsel for the appellant has further 
referred to 14 Lah 827 5 and AIR 1937 
Lah 106° in support of the proposition 
that a dedication made in vague terms was 
bad in law. With the proposition in the 
abstract no one can disagree, but the ques- 
tion is whether the present case comes 
within the mischief of the rule. In 14 Lah 
827° the three objects of the trust created 
by a will had to be read disjunctively so 
that the trustees had the discretionary 
power to apply the funds to any one of the 
three objects to the exclusion of the other 
two or in such proportion as they thought 
fit, and one of the three objects of the trust 
was invalid. It was on that basis that it 

5. Narain Das v. Brij Lai, (1933) 20 A I R Lah 

833=146 I C 1013=14 Lah 827=35 P L R 

11 . 

6. Lai Chand Mehra v. Local Committee of 

Management Gurdwaras, Amritsar, (1937) 24 

AIR Lah 106=172 I C 173. 
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■was held that the whole bequest failed. 
This is not the case here. Moreover the 
House of Lords judgment which was relied 
upon in that case clearly stated that if the 
word ‘charitable’ had stood alone, the 
devise would have been sufficiently definite 
and valid and as remarked above, the pre- 
sent declaration had been made in these 
terms. In A I R 1937 Lah 106, 6 it was 
said, and rightly so, that a trust by way of 
dharmarth cannot be enforced. In the pre- 
sent case the word dharmarth’ is not used 
to indicate the object of the trust but to 
explain the nature of the property, and 
therefore that principle does not hold good. 

As stated in A I R 1935 Mad 1066 7 and 
AIR 1926 Lah 650 8 a party cannot be 
allowed to approbate and reprobate. In the 
two agreements entered into between the 
two brothers on 17th August 1930, Jai 
Dayal had with full knowledge of the facts 
in unmistakable terms admitted the wakf 
nature of the house in suit and he cannot 
now be allowed to resile from that position. 

I have no hesitation therefore in holding 
that the property in suit was set apart for 
ever for the use of the marriage proces- 
sions of the Khatris of the locality and 
that it cannot be diverted now from its 
original purpose. The appellant in using a 
part of it as his own residence and allow- 
ing the other portion to be used as a girls’ 
school has run counter to the wishes of 
the settlor and has thus committed a 
breach of trust. In the circumstances, the 
order made by the Subordinate Judge was 
the only proper order to be made. It will of 
course be open to Rai Sahib Lala Labh 
Chand, Honorary Magistrate, to consider 
the claim of Jai Dayal to be a member of 
the committee which may be set up to 
manage the building in suit, but I think it 
will not be advisable to force his hands in 
any manner. I would therefore affirm the 
decision of the Court below and dismiss 
this appeal with costs. 

Addison Ag. C. J. — I agree. 

d.s./r.K. Appeal dismissed . 


7. Lakshmidevamma v. Kesavarao, (1935) 22 

AIR Mad 1066=169 I C 943. 

8. Ram Sarup v. Ram Saran, (1926) 13 A I R 

Lah 650=96 I 0 915. 
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Bhide J. 

Bam Chand — Defendant — Appellant- 

y. 

Shamas Din , Plaintiff and others y 

Defendants — Respondents. 

First Appeal No. 68 of 1937, Decided on 
29th November 1937, from order of Dist. 
Judge, Attock at Campbellpur, D/- 6th 
February 1937. 

^ Civil P. C. (1908), S. 47 — Suit by judg- 
ment-debtor to set aside sale held in execution- 
on ground of fraud in respect of application- 
under O. 21, R. 89— Matter falls under S. 47 
and cannot be agitated by separate suit. 

A judgment- debtor brought a suit for setting 
aside a sale of his land held in execution on the 
ground that his sister made an application under' 
O. 21, R. 89, Civil P. C., and had deposited the 
necessary amount but that this application was 
fraudulently removed by the decree-holder and the 
sale was obtained without this application being 
brought to the notice of the Court or any decision* 
given thereon : 

Held that the matter really was within the 
provisions of S. 47, Civil P. C. and could only be* 
decided under that Seotion and not by a separate 
suit. The mere fact that the sale had been con- 
firmed and an auction-purchaser was interested 
was no ground for holding that 8. 47 could not 
apply : 19 Cal 683, Foil. ; A 1 R 1925 All 146, 
Disting. [P 691 C 1J. 

Prakash Chandar for Shamair Chand — 

for Appellant „ 

Ganesh Datta — for Respondents. 

Judgment. — This is a second appeal 
arising out of a suit instituted by the plain- 
tiff Shamas Din for setting aside a sale of 
his land which had been effected in execu- 
tion proceedings relating to a decree against- 
him. The trial Court held that the suit 
was barred by the provisions of S. 47, Civil 
P. C., as well as under O. 21, R. 92 (3)* 
Civil P. C. On appeal the learned District- 
Judge however came to the conclusion that 
the suit was based on ground of fraud 
which was wider than the grounds which 
could be urged in an application under 
O. 21, R. 90, Civil P- C., and therefore 
the suit was competent. He accordingly 
accepted the appeal and remanded the suit 
for re-deoision. From this order of remand 
the present appeal has been preferred by 
the defendant. The learned counsel for 
the appellant urged that there were two 
grounds on which the plaintiff had based 
his claim, namely (l) that the notice as 
regards the sale was not served on him 
when he was in jail and the sale was effect- 
ed without his knowledge, and (2) that oa 
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2nd January 1935 the plaintiff’s sister 
made an application under O. 21, R. 89, 
Civil P. C. and had deposited the necessary 
amount, but that this application was frau- 
dulently removed by the decree-holder and 
the sale was obtained without this appli- 
cation being brought to the notice of the 
Court or any decision given thereon. 

As regards the first point the learned 
District Judge has himself held that a 
separate suit would be barred by the pro- 
visions of O. 21, R. 92 (3), Civil P. C., and 
it is therefore unnecessary to consider that 
point. The learned counsel for the appel- 
lant has however urged that the learned 
District Judge was not right in holding 
that the other ground of fraud in respect of 
the application under O. 21, R. 89 could be 
jagitated by a separate suit. He contended 
that the matter really was within the pro- 
visions of S. 47, Civil P. C., and could only 
be decided under that Section and not by a 
separate suit. In support of this contention 
the learned counsel relied on a decision 
of their Lordships of the Privy Council 
reported in 19 Cal 683. 1 The learned coun- 
sel for the respondent on the other hand 
contended that S. 47 was not applicable, as 
the sale had already been confirmed and a 
third party, namely the auction-purchaser, 
was interested. But neither of these con- 
tentions appears to me to have force, in 
view of the Privy Council decision referred 
to above. In that case also the sale had 
been confirmed and it was held that the 
mere fact that an auction-purchaser was 
interested was no ground for holding that 
S. 47, Civil P. C., could not apply. The 
learned District Judge has relied on a rul- 
ing of the Allahabad High Court reported 
in A I R 1925 All 146. 2 But in that case 
the sale had been held by the Collector, 
apparently under Sch. 3, Civil P. C., and 
S. 47 was held to be inapplicable. In my 
judgment the decision of the trial Court 
was correct. I therefore accept the appeal 
and setting aside the order of remand 
passed by the learned District Judge restore 
the decree of the trial Court with costs 
throughout. 


d.s./r.k. 


Appeal accepted. 


1 ‘ Sanyal v. Kali Das Sanyal 

19 0al 683==:19 I a 186=6 Sar 20i 

\P C). 

2. Bhagwan Das v. Suraj Prasad, (1926) 12 A I I 

^ 146=84 1 0 1031 =47 All 217=22 A L ; 
1060. 
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Ram Lall J. 

Guranditta — Accused — Petitioner. 

v. 

Emperor. 

Criminal Revn. No. 1 of 1938, Decided 
on 28th March 1938, case reported by 
Addl. Sess. Judge, Lahore, No. 60 of 1937, 
for orders of High Court. 

(a) Punjab Motor Vehicles Rules, R. 23 — 
Maximum load has not been provided for 
private lorries -Owner of private lorry carry- 
ing load heavier than its carrying capacity can- 
not be convicted under R. 23. 

Unless tho wording of the rules is beyond doubt, 
the manufacturers’ specifications regarding maxi- 
mum load which can bo carried cannot be read 
as part of the rules made by tho Punjab Govern- 
ment. When the rule-making authority has deli- 
berately made a distinction between private lorries 
and public lorries and has specified that public 
lorries shall not carry more than a specified amount 
of weight, it is reasonable to assume that it was 
not intended that any such limitation should 
apply to vehicles which are not publio motor 
vehicles. Hence the owner of private lorries can- 
not be convicted under R. 23 of Punjab Motor 
Vehicles Rules read with S. 16, Motor Vehicles Act, 
on the ground that his lorry wa9 carrying a load 
in excess of its carrying capacity : Criminal Revn. 
N o. 519 of 1932, Rel. on. [P 692 C 1, 2] 

(b) Interpretation of Statute*- Construction 
of penal provision. 

When two equally reasonable interpretations 
are possible, the penal provision should be so con- 
strued as not to place a burden on the subject. 

.. . [P 692 C2] 

Muhammad Amin Khan — 

for Petitioner . 

Khurshaid Zaman for Advocate-General 

— for the Crown. 

Order. The learned Additional Sessions 
Judge of Lahore has made this reference 
and thirteen others which are based on 
similar facts and the same point of law is 
involved in each of the fourteen cases. In 
each of these cases the owners of private 
lorries were challaned by the police and 
convicted under R. 23 of the Punjab Motor 
Vehicles Rules read with S. 16, Punjab 
Motor Vehicles Act on the allegation that 
their lorries were carrying a load in excess 
of their carrying capacity. In each case the 
Magistrate, who tried the cases summarily, 
inflicted a sentence of fine. The sole ques- 
tion that arises is whether any maximum 
load has been provided in the rules for 
private lorries. All lorries are either publio 
or private and this distinction has been 
deliberately drawn in the rules framed 
under the Act. R. 23 under which the 
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convictions have been registered is in the 
following terms : 

Every motor vehicle shall be maintained in 
such a condition as to comply with the specifica- 
tions and rules applying to the olass of vehicle to 
which it belongs, and the owner thereof (and the 
driver if he drives the vehiole knowing that any 
rule is being contravened) shall be liable, in cases 
of breach of this rule, to the penalty imposed by 
S. 16 of the Act. 

It will be seen that this rule merely 
enacts that vehicles should be maintained 
in accordance with the specifications and 
rules laid down by the rule-making autho- 
rity. For each vehicle a permit is required 
and the forms for the application for a 
permit for different kinds of vehicles are 
given in Appx. 3 to the rules. Form A-2 is 
the relevant form for private lorries and 
form BB-2 is the relevant form for public 
motor vehicles. In form BB-2 a maximum 
load which may be carried by each vehiole 
is prescribed but in form A. 2 there is no 
such provision. It is true that both in 
form A-2 and in form BB-2 as indeed also 
in form A-l, which is the relevant form 
for private motor cars, there is a column in 
which the carrying capacity of each vehicle 
has to be specified and this is usually taken 
from the manufacturers’ specifications. It 
was urged by the learned counsel, who 
appeared before me for the Crown, that 
because the carrying capacity of private 
motor lorries was given in this form, any 
owner who loaded a vehicle in excess of 
this capacity was guilty of an offence inas- 
much as R. 95 (b) laid down that all classes 
of motor vehicles should be maintained in 
such a condition as to prevent danger to 
the public or to any person riding in the 
vehicle. I am unable to accept this argu- 
ment. To accept this contention would 
involve the proposition that if the manu- 
facturers’ specifications of a private motor 
car said that the carrying capacity of that 
car was five passengers, any owner who 
carried six or more passengers in it, for 
however short a time, was guilty of an 
offence. In the second place, this interpre- 
tation would amount to the creation of an 
offence by implication. Unless the wording 
of the rules is beyond doubt, the manu- 
facturers’ specifications cannot be read as 
part of the rules made by the Punjab 
Government. In the third place, when the 
rule-making authority has deliberately 
made a distinction between private lorries 
and public lorries and has specified that 
public lorries shall not carry more than a 
specified amount of weight, it is reasonable 


to assume that it was not intended that 
any such limitation should apply to vehicles 
which are not public motor vehicles. 
Fourthly, the interpretation sought to be 
placed by the learned counsel for the Crown 
involves a question of fact, whether in each 
case there is danger to the public or to a 
passenger by overloading. The Crown would 
have to prove the existence of such danger 
in each case and this would place an intole- 
rable burden on the shoulders of the pro- 
secution. It is absurd to imagine that the 
rule-making authority left the matter in 
this condition when a simple rule or a 
clause in the application for a permit could 
have put the position beyond doubt. 

Assuming however that the rules can be 
read in the manner suggested by the learned 
counsel for the prosecution, it is obvious 
that when two equally reasonable interpre- 
tations are possible, the penal provision 
should be so construed as not to place a 
burden on the subject. A similar point 
arose in Criminal Revn. No. 519 of 1932 
before Coldstream J., where the petitioner 
found to have been driving a lorry with a 
heavier load than its recorded capacity was 
held not to have been guilty of an offence. 
For the reasons stated above, I accept the 
recommendation of the learned Additional 
Sessions Judge and set aside the conviction 
in each of the fourteen cases referred by 
him to the High Court. The fines, if paid, 
will be refunded. 

d.s./r.K. Conviction set aside. 
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Dalip Singh J. 

Firm Prabhu Dyal Balkishan Dass 

Petitioners. 

v. 

Bhondu Mal and others — Respondents. 

Civil Misc. Petition No. 766 of 1937, De- 
cided on 18th January 1938, for stay of 
execution in F. A. No. 465 of 1936. 

Civil P. C. (1908), S. 51 — Contumacious 
conduct on part of judgment-debtor is neces- 
sary for arrest. 

Under the new Act arrest is not possible unless 
there has been some contumacious conduct on the 
part of the judgment- debtor and mere inability to 
pay does not justify arrest. [P 693 0 1] 

Vishnu Datt — for Petitioners. 

Shamair Chand — for Respondents. 

Order. — This is an application for stay 
of execution by way of arrest. An affidavit 
has been put in by the decree-holder in 
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para. 3 of which it is stated that the judg- 
ment-debtor has mortgaged and sold all his 
available property and hence has made the 
execution of the decree impossible. In para. 
6 it is stated that the appellant is delaying 
the printing of the record. This allegation 
does not appear to be correct. In para. 7 
it is stated that loss will be caused to the 
deoree-holder. On the application for arrest 
only notice has been issued by the Court 
to the judgment-debtor to show cause. 
Under the new Act arrest is not possible 
unless there has been some contumacious 
conduct on the part of the judgment-debtor 
and mere inability to pay does not justify 
arrest. At present, I cannot decide whether 
there has been any contumacy in the con- 
duct of the judgment-debtor but, I see no 
reason why there should be any stay of 
the proceedings for arrest. The Court below 
can decide whether it is true as alleged 
that the judgment-debtor has done away 
with the entire property available and 
whether the proceeds of the alienations are 
available for the discharge of this debt. 
The judgment-debtor is unable to deposit 
security for the decretal amount. I there- 
fore dismiss the petition for stay. No order 
as to costs of thi3 petition. 

D.S./r.K. Petition dismissed. 
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Tek Chand and Ram Lall JJ. 
Nanak Chand — Accused — Petitioner 


v. 


Suraj Parkash 


— Complainant — 

Respondent. 

Criminal Revn. No. 51 of 1938, Decided 
on 25th April 1938, from order of Addl. 
Sess. Judge, Lahore, D/- 3rd January 1938. 

* Criminal P. C. (1898), S. 544 — Rules 
under, made by Punjab Government, Vol. 3, 
Chap. 9, R. 1 — Rule framed by Lahore High 
Court that ordinarily expenses of defence wit- 
nesses are to be paid by Government in every 
warrant case is ultra vires (Per Blacker J.). 

The only fair interpretation of R. 1, Chap. 9, 
Vol. 3 framed by the Punjab Government which 
makes no distinction between prosecution witnesses 
and defence witnesses is that Government by exer- 
cising its power of restriction, which it is autho- 
med to exercise by 8. 544, Criminal P. C., has 
limited the cases in which Magistrates may pay 
the expenses of witnesses to those mentioned in 
the rule. If the rule framed by the High Court lays 
down the oontrary, that is to say, that ordinarily 
the expenses of defence witnesses are to be paid by 
Government in every warrant case, it is ultra vires: 
AIR 1929 hah 23 ; 108 I C 907 ; AIR 1932 

r at ! £ 1 R 1936 Lah 919 and AI R 1937 

Lah 458, Not foil. [P 594 C 1] 


Sardar Harbans SiDgh for Durga Das 
Khullar — for Petitioner. 

Order of Reference 

Blacker J. — This is a petitiou against 
the order of a Magistrate upheld by the 
learned Additional Sessions Judge of 
Lahore refusing to summon certain defence 
witnesses in a case under S. 500, Penal 
Code, unless their expenses were deposited 
by the accused petitioner. On behalf of the 
petitioner it is contended that it is settled 
by a string of judgments of this Court that 
in warrant cases the Magistrate should 
summon defence witnesses at Government 
expense. The judgments quoted are : AIR 
1929 Lah 23, 1 108 I C 907,- A I Ii 1932 
Lah 481, 1 A I II 1936 Lah 919‘ and A I R 
1937 Lah 458.'’ Faced with this mass of 
authority, I am rather diffident about tak- 
ing the opposite view. But one thing should 
be noticed and that is that none of the last 
four authorities have done anything but 
merely followed the first. It is necessary, 
therefore to go back to the original case, 
AIR 1929 Lah 23. 1 The case proceeds on 
the ground that it has been laid down as a 
rule by the Lahore High Court that in a 
warrant case the costs of an accused’s 
necessary witnesses should ordinarily be 
borne by Government. The authority 
quoted is Rules and Orders of the High 
Court, Vol. 2, Chapter 6, Para. 67 (now Vol. 
3, Chap. 1-D, R. 14). The actual words are : 

In ordinary warrant cases however the cost of 
causing the attendance of accused’s necessary 
witnesses is usually borne by Government. 

"With the utmost possible respect to the 
very great learning of the Hon’ble Judge 
whose ruling this is, it would appear to me 
that the sentence which he quotes occurs 
in a part of Rules and Orders which are 
not really rules of the Court but are more 
in the nature of pieces of advice by this 
Court to the subordinate Courts as to the 
manner in which they should exercise 
their functions. In some cases the advice 
has statutory sanction behind it ; in others 
it has not. This is one of the cases where it 
does not appear to have any statutory 

1. Syed Habib v. Emporor, (1929) 16 A I R Lah 
23=117 I C 667=30 Or L J 814. 

2. Habib v. Mehdi Hussain, (1928) 108 I C 907. 

3. Ram Narain v. Emperor, (1932) 19 A I R Lah 

481=1932 Cr C 619=139 I 0.508=33 Or L J 
761=33 P L R 811. 

4. Parshotam Das v. Emperor, (1936) 23 A I R 

Lah 919=1936 Or C 1007=166 I C 128=38 
P L R 1165. 

5. Khushi Muhammad v. Abdulla Khan, (1937) 

24 A I R Lah 458=170 I C 539=38 Or L J 
941=39 P L R 137. 


694 Lahore 


Mam Raj v. Firm Sher Singh (Addison J.) 


sanction behind ifc. Reference should be 
made to S. 544, Criminal P. C., which runs 
as follows : 

Subject to any rules made by the Local Govern- 
ment, any Criminal Court may, if it thinks fit, 
order payment on the part of Government, of the 
reasonable expenses of any complainant or witness 
attending for the purposes of any enquiry, trial or 
other proceeding before such Court under this 
Code. 

As the statute itself has given the power 
to make rules not to the High Court but 
to the Local Government, any rules made 
by the High Court would, I think, be ultra 
vires, especially if they are inconsistent 
with the rules made by Government. Now 
Government has in fact made such rules 
and they are contained in Chap. 9, Vol. 3 
of the Rules and Orders. These rules from 
their heading are shown to be made under 
S. 544 and were in force as far back as 
1st July 1898. The first of these rules runs 
as follows : 

The Criminal Courts are authorized to pay, at 
the rates specified below, the expenses of com- 
plainants or witnesses— (1) in cases in which the 
prosecution is instituted or carried on by or under 
the orders or with the sanction of the Government 
or of any Judge, Magistrate, or any other public 
officer, or in which it shall appear to the presiding 
officer to be directly in furtherance of the interests 
of the public service ; (2) in all cases entered in 
Col. 5 of Sch. 2 appended to the Code of Criminal 
Procedure, as not bailable ; (3) in all cases which 
are cognizable by the police and (4) of witnesses 
in all cases in which they are compelled by the 
Magistrate, of his own motion, to attend under 
S. 540, Criminal P. 0. 

It seems to me that the only fair inter- 
pretation of this rule, which makes no dis- 
tinction between prosecution witnesses and 
defence witnesses is that Government by 
exercising its power of restriction, which it 
is authorized to exercise by S. 544 of the 
Code, has limited the cases in which 
Magistrates may pay the expenses of wit- 
nesses to those mentioned above. If the 
rule framed by the High Court — if it was 
indeed intended to be a rule — lays down 
the contrary, that is to say that ordinarily 
the expenses of witnesses are to be paid by 
Government in every warrant case, it 
appears to me to be ultra vires. It has been 
urged before me that the rule framed by 
Government is inequitable. I am very 
tempted to agree. But as it is framed under 
the rule- making power given to the Local 
Government by the statute itself, it has 
statutory force and whatever may be a 
Judge’s opinion about it, he is bound to fol- 
low it. That being so, my decision in this 
case would be that as the ease is neither 
instituted by Government, nor non. bailable 


A. I. R. 

nor cognizable by the police, Government 
cannot be made to pay the expenses of 
the witnesses and the petition must be 
dismissed. But, as I have said, there is 
considerable weight of authority in favour 
of the opposite view, and I therefore think 
that this is not a matter which should be 
decided by a Judge sitting singly. I accord- 
ingly recommend that it be laid before a 
larger Bench. 

Order of Division Bench 

Mr. Harbans Singh for Mr. Durga Das 
Khular states that' he does not wish to 
proceed with the complaint. Dismissed. 

d.s./r.k. Complaint dismissed. 
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Addison and Abdul Rashid JJ. 

Mam Raj — Defendant — Appellant. 

v. 

Firm Sher Singh. Jia Lai , Plaintiff 
and another , Defendant — 

Respondents. 

First Appeal No. 252 of 1937, Decided 
on 10th January 1938, from decree of 
Senior Sub. Judge, Hissar, D/- 20th April 
1937. 

^ Hindu Law — Joint family — Debts con- 
tracted by manager on promissory note signed 
by him — Extent of liability of other members 
stated. 

Whete debts are contracted by manager of a 
joint Hindu family, the other co-parceners are 
liable not personally but only to the extent of 
their interest in the family property, unless, in 
the case of adult co-parceners, the contract sued 
upon, though purporting to have been entered 
into by the manager alone is in reality one to 
which they are actual contracting parties, or one 
to which they can be treated as being contracting 
parties by reason of their conduct, or which they 
have subsequently ratified. The fact that a copar- 
cener used to work at the shop is by itself not 
such conduct as would oause him to be treated as 
one of the contracting parties : A I R 1935 Lah 
735 and AIR 1937 Lah 247, Rel. on. 

[P 695 0 1] 

Faqir Chand Mittal — for Appellant. 

Shamair Chand and Parkash Chandra — 

for Respondent (Plaintiff). 

Addison J. — The plaintiff firm sued 
Chhabil Das and Mam Raj for Rs. 10,242, 
principal and interest, on the basis of two 
promissory notes, dated 21st January 1932 
and 21st July 1933, for Rs. 8000 and 720 
respectively. The suit has 'been decreed 
and Mam Raj has appealed against the 
decision making him personally liable. 
Mam Raj is the nephew of Chhabil Das. 
The real defence of Mam Raj was that he 
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was not joint with his uncle. The Subordi- 
nate Judge came to the conclusion on the 
evidence that he was joint and on this 
finding held him liable along with Chhabil 
Das, although the promissory notes wore 
signed only by Chhabil Das. The law on 
the subject is not in doubt. It is stated on 
p. 259 of Mulla’s Hindu Law (Edn. 8) 
as follows : 

As regards the other coparceners, they are 
liable only to the extont of their interest in the 
family property, unless, in the case of adult 
co-parceners, the contract sued upon, though pur- 
porting to have been entered into by the manager 
alone, is in reality one to which they are actual 
contracting parties, or one to whioh they can be 
treated as being contracting parties by reason of 
their conduct, or one which they havo subse- 
quently ratified. 

It is not alleged that Mam Raj subse- 
quently ratified the contract. While there 
is no finding of the Subordinate Judge that 
the contract was one to which he could be 
treated as being a contracting party by 
reason of his conduct, it is true that, in 
the course of his judgment when he was 
coming to the finding that they were joint, 
he stated, as one of the circumstances 
going to prove this, the fact that he also 
used to work at the shop, but that by 
itself is obviously not such conduct as 
would cause him to be treated as one of 
the contracting parties. The same view has 
been taken in two cases in 17 Lah 311 1 
and 17 Lah 395. 2 There are many other 
authorities to the same effect. We there- 
fore accept the appeal with costs and, 
modifying the decree of the Subordinate 
Judge with respect to Mam Raj, direct 
that Mam Raj is only liable to the extent 
of his share in the joint Hindu family 
property. 

D.s./r.k. Decree modified. 

1. Mutsadi Lal v. Sakhir Chand, (1935) 22 A I R 

Lah 735 = 161 I C 91 = 17 Lah 311 = 38 

P L R 654. 

2. Shiv Charan Das v. Hari Ram, (1937) 24 

AIR Lah 247=170 I G 418=17 Lah 395 = 

38 P L R 842. 
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Abdul Rashid J. 

Kanwar Chandra Rajsaran Si?igh — 

J udgment-debtor — Appellant, 
v. 

Munshi Lal — Decree.holder — 

Respondent. 

Exn. Second Appeal No. 1392 of 1937, 

Decided on 26th January 1938, from order 

■of Dist. Judge, Hissar at Gurgaon. D/- 17th 
July 1937. 


Limitation Act (1908), Art. 181 — Decree for 
possession by M against R — In taking posses- 
sion .V obstructed by B who had been in pos- 
session as result of decision of trial Court in 
suit between B and R — A/’. 1 ? application under 
O. 21, R. 97 dismissed —Meanwhile appeal 
by R against decision of trial Court in suit 
between him and B — High Court holding R to 
be lawful owner —Appeal by B to Privy Council 
Application for execution by .V more than 
three years after decision of High Court held 
barred under S. 181. 

( >uo.V obtained a decree for possession against 
R on 12th February 1927 and took out execution. 
He was however obstructed in taking possession 
by B who was in possession as a result of the deci- 
sion of the trial Court in a suit between B and R. 
M’s application under O. 21, R. 97 was dismissed 
on 12th Juno 1923 on the ground that B was in 
lawful possession of the land under a decree of a 
Civil Court. Meanwhile R had appealed against the 
decision of the trial Court in the suit between B 
and R and the High Court on 16th January 1929 
held that R was the lawful owner of the property. 
B preferred an appeal to the Privy Council. M 
filed an application on 23rd October 1935 for exe- 
cution of his decree for possession : 

Held that it was incumbent on M to make an 
application for execution within three years from 
16th January 1929 on which the High Court held 
that ft was the lawful owner of the land. If had 
no right to await the result of an appeal to the 
Privy Council filed by B from the decision of the 
High Court. The application for execution of 
23rd October 1935 was therefore time- barred under 
Art. 181, Limitation Act ‘.AIR 1926 All 409, 
Lei. on. [P 696 Cl, 2] 

Held further that if the previous application 
for execution was taken to be in suspense, then it 
was incumbent on M to take a step-in-aid of the 
execution every three years from 12th June 1928 
till 23rd October 1935. [p 696 C 2) 

D. N. Aggarwa! — for Appellant. 

Tek Chand — for Respondent. 

Judgment. Munshi Lal obtained a 
decree for possession of land against Brij 
Rajsaran Singh on 12th February 1927. 
On the 30th March the decree-holder took 
out execution. He could not however 
obtain possession of the land in dispute as 
it was reported to the executing Court that 
persons other than the judgment-debtor, 
namely Basant Singh and others, were in 
possession of the property. The decree- 
holder thereupon presented an application 
under O. 21, R. 97, Civil P. C., complain- 
ing of resistance or obstruction by Basant 
Singh and others, and asking the Court to 
investigate the matter and to remove the 
obstructors. Evidence was recorded by the 
executing Court, and on 12th June 1928, 
the executing Court made a final order to 
the effect that Basant Singh and others 
were in lawful possession of the land in 
dispute under a decree of a Civil Court and 
that as they were not parties to the suit 
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brought by Munshi Lal against Brij Baj- 
saran Singh, they could not be removed. 
The application of the decree, holder against 
the obstructors was dismissed. It was also 
ordered that the file relating to the execu- 
tion of the decree may be consigned to the 
record room. From I2th June 1928 till 
23rd October 1935 the decree-holder took no 
action. On the latter date he presented an 
application for the execution of his decree 
dated 12th February 1927. The judgment- 
debtor raised an objection to the effect that 
this application was barred by limitation. 
The executing Court upheld the objection 
and dismissed the application for execution. 
On appeal the learned District Judge held 
that the application dated 23rd October 
1935 was within time. Against this order 
the judgment. debtor has preferred a second 
appeal to this Court. 

The application presented by the decree- 
holder under O. 21, B. 97, was dismissed 
by the Court under O. 21, B. 99, on 12th 
June 1928. It was open therefore to the 
decree-holder to institute a suit under O. 21 
B. 103, to establish his right and to make 
Basant Singh and others defendants in 
this case. This suit could be instituted 
within a period of one year from 12th 
June 1928. The decree-holder failed to 
institute any such suit and Basant Singh 
and others continued to be in possession of 
the property in dispute. It appears that 
the property in dispute originally belonged 
to one Khushal Singh. On the death of the 
widow of Khushal Singh, Basant Singh 
and others laid a claim to the property. 
Brij Bajsaran Singh, judgment. debtor in 
the present case, also claimed the same 
property as the adopted son of the last 
male-holder. The trial Court passed a 
decree • in favour of Basant Singh and 
others for possession of the property. Brij 
Bajsaran Singh appealed to the Allahabad 
High Court and the High Court held that 
.Brij Bajsaran Singh was validly adopted 
by Khushal Singh and that he was entitled 
to the property in dispute. The suit of 
Basant Singh and others was dismissed 
with costs by the High Court. The judg- 
ment of the High Court was delivered on 
16th January 1929. So far as the Courts 
in India are concerned, it was therefore 
finally decided in January 1929 that Brij 
Bajsaran Singh was the lawful heir of 
Khushal Singh, the last male holder. It was 
incumbent on the present decree-holder to 
institute his application for execution at 
the latest within three years of 16th Janu- 


ary 1929. The right to apply certainly 
accrued to him on that date if not earlier. 
His application is therefore clearly barred 
under Art. 181, Limitation Act. 

The lower Appellate Court relied on 
A I B 1925 All 572, 1 a Single Bench ruling, 
but this decision was set aside by the- 
Letters Patent Bench in A I B 1926 All 
409. 2 It was held in the last case that 
where there is an obstacle to the execution 
proceedings, for instance, the order that 
execution proceedings be stayed until the- 
decision of another regular suit, as soon as 
that obstacle is swept away by a Court of 
competent jurisdiction, the duty again 
arises upon the decree-holder to take exe- 
cution proceedings within three years,, 
notwithstanding the fact that the judgment- 
debtor may have in the interval filed an 
appeal. In the present case the decree- 
holder had no right to await the result of 
an appeal to their Lordships of the Privy 
Council by Basant Singh and others. The 
learned counsel for the respondent con- 
tended that the order dated 12th June 192& 
did not amount to a dismissal of his execu- 
tion application and that his execution 
application must be taken to be in sus- 
pense all the time from 1928 to 1935 and 
that the present application may be regard- 
ed as a request for the revival of the 
previous application. This contention is 
also untenable. If the previous application 
is taken to be in suspense then it was 
incumbent on the decree-holder to take a 
step. in- aid of the execution every three 
years from 12th June 1928 till 23rd Octo- 
ber 1935. For the reasons given above, 

I accept this appeal, set aside the order of 
the learned District Judge dated 17th July 
1937 and restore that of the Senior Sub- 
ordinate Judge dated 4th February 1937 
dismissing the present application for exe- 
cution as time-barred. Having regard to 
all the circumstances, I leave the parties to- 
bear their own costs throughout. 

D.S./r.K. Appeal accepted. 


1. Ganga Jee v. Sat Narain Lal, (1925) 12 A IB 
All 672=87 I 0 205. 

2. Sat Narain Lal v. Ganga Lal, (1926) 13 A I B 

All 409=94 I C 1005. 
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Blacker J. 

Baiva Faqir Singh — Petitioner. 

v. 

Emperor. 

Criminal Misc. Appln. No. 281 of 1937, 
Decided on 19th December 1937. 

Criminal P. C. (1898), S. 498— Appeal 
decided by High Court— Leave for appeal to 
Privy Council granted by Judicial Committee- 
Power of High Court to grant application for 
bail pending decision of appeal to Privy Council 
depends upon direction by Privy Council to 
accused to apply to High Court for bail. 

Onco the High Court has passed orders in a 
criminal appeal, it becomes functus officio and has 
no seisin in the case. This seisin may be revived 
when tho Judicial Committee has granted leave to 
appeal. The power of High Court to deal with an 
application for bail pending decision of appeal to 
Privy Council depends on whether they have been 
directed by tho Privy Council to do so or not. Once 
leave is granted and seisin taken, 3. 49* expressly 
empowors the High Court to act in the matter 
not on its own motion but on behalf of the Privy 
Council, and its jurisdiction to that limited extent 
revives : Case law reviewed. [P 698 C 1] 

M. Sleem and Indar Dev — 

for Petitioner. 

Mohammad Monir, Assistant Advocate. 

General — for the Crown. 

Order. The applicant, Bawa Faqir 
Singh, an advocate of this Court, was con. 
victed by a Special Magistrate under Ss. 
467, 471 and 120. B, I. P. C., and sentenced 
to five years’ rigorous imprisonment. On 
appeal to the High Court he was acquitted 
of the charge under S. 467, I. P. C., but 
the conviction under the other Sections 
and the sentence were maintained. He has 
now obtained leave to appeal from the 
Judicial Committee of the Privy Council, a 
a copy of whose order is before me. He 
applies for bail pending the decision of this 
appeal. The first question before me is 
whether I have power to consider this 
application. Mr. Sleem for the petitioner 
relies upon a recent Calcutta case, Babulal 
v. Emperor} This case came before the 
Calcutta High Court on two occasions and 
the judgment of the Division Bench on the 
first occasion is reported in A I R 1936 
Cal 809. There the learned Judges held 
that between the time that the High Court 
had finally dealt with a criminal case and 
the time when leave to appeal had been 
granted by the Privy Council, the High 
~ ourfc was functus officio and had no power 
to grant bail. They therefore at that stage 

** ?? A 1 R ^ al 809=1986 Cr C 1121= 

l 6 Cal 464 612- 40 C W N 1^18=1 L R (1937) 


refused to grant bail. Subsequently how. 
ever, the petitioner in that case obtained 
leave to appeal from the Privy Council 
and Mr. Sleem has laid before the Court 
a certified copy of the order of a Single 
Bench Judge granting bail to tho petitioner 
in that case. The order in question how. 
over is extremely brief and in no way 
discusses the question of jurisdiction which 
had been left open by the Division Bench. 
Counsel has also referred to a case, which 
was a bull Bench judgment of the Madras 
High Court in 24 Mad 161. 2 In that case 
the Madras High Court held again in a very 
brief order that they had jurisdiction to 
make the order and released the accused 
on bail pending the final decision of the 
Privy Council. 


The petition has been opposed on behalf 
of the Crown by the learned Assistant 
Advocate. General. He has cited the Full 
Bench case of the Punjab Chief Court in 
15 P R 1908. 3 In that case the Punjab 
Chief Court decided that they had no 
power to grant bail and dismissed the peti- 
tion. The Court based its decision on the 
argument that S. 498 could not be construed 
without reference to the other Sections of 
the Code, the principle underlying which 
being that only the Court to which an 
appeal is preferred can admit to bail. In 
49 All 247, a Division Bench judgment of 
the Allahabad High Court, the Allahabad 
High Court held that &. 498 did not apply 
but that it had inherent powers under 
S. 561- A and granted bail. The learned 
Assistant Advocate-General however points 
out that this view that the Court has 
inherent powers under S. 561-A has not 
been accepted by other High Courts. He has 
referred to a very recent judgment of a 
Division Bench of the Nagpur High Court 
in 167 I C 373. 5 The whole case-law on 
the subject has been very carefully re. 
viewed in that judgment. There the learned 
Judges held that they had no jurisdiction. 
That case however is different to the pre- 
sent one in one essential particular and 
that is that in that case the Privy Council 
had not yet granted leave to appeal ; the 




Ayyar, {lyui) 


24 Mad 161= 2 Weir 657 (P B). 

3. Diwan Chand v. King-Emperor, (1908) 15 P R 

1908=8 Cr L J 89=19 P W R 1908. 

4. Emperor v. Ram Sarup, (1927) 14 A I R All 97 

-9SlC 593=z7 Cr L J 1877=49 All 247= 

25 A L J 97. 

5. Bashir-ud-Din Ahmad v. Emperor, (1937) 
24 A I R Nag 181=167 I C 373=36 Cr L J 
384=1 L R (1937) Nag 236. 
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stage merely was that the petitioner had 
expressed his intention of filing an appeal 
before the Privy Council. It seems to me 
clear on a consideration of this case that 
once the High Court has passed orders 
in a criminal appeal, it becomes functus 
jofficio and has no seisin in the case. This 
'seisin may be revived when the Judicial 
Committee has granted leave to appeal. In 
the Nagpur case however, the Bench pointed 
out that there was a further distinction 
between a case in which the Privy Council 
in granting leave to appeal had also given 
a direction to the appellant to apply to the 
High Court for bail, and one in which 
Ithere was no such direction. If I may say 
[30 with the utmost respect, I am very 
greatly impressed by dictum of the learned 
Judges of the Nagpur High Court that the 
power of the High Court to deal with an 
application of this sort depends on whether 
they have been directed by the Privy 
Council to do so or not. They have pointed 
out that once leave is granted and seisin 
taken, S. 498 expressly empowers the High 
Court to act in the matter not on its own 
motion but on behalf of the Privy Council 
and that its jurisdiction to that limited 
extent revives. 

The highest judicial Tribunal in the Empire is 
then seized of the proceedings and it directs a 
a Court subordinate to it, as it has every right to 
do, to perform a function which it has authority 
to perform under this Section. 

This appears to me to be the answer to 
the question of jurisdiction. In the Madras 
case referred to above, the Privy Council 
had directed the petitioner to apply for 
bail to the Madras High Court and by this 
direction it clearly delegated to the Madras 
High Court its own undoubted inherent 
power to grant bail. In the Calcutta case, 1 on 
which Mr. Sleem has relied, the order of 
the learned Single Bench Judge, which he 
-has produced, makes no mention whatever 
of this point and gives no reason why he 
has held that he is empowered to grant 
bail. There is a passage in the petition for 
bail in this case, a copy of which has also 
been produced, in which it is stated that 
their Lordships advised application for bail 
to be made to the authorities in this 
country. It is therefore to be presumed 
that the learned Judge of the Calcutta 
High Court in that case held himself em- 
powered to grant bail in consequence of 
this direction. In the present case there is 
no such direction before me. There is a 
similar statement in the petition in this 


case that the question of bail had been left 
“as usual” to this Court, but this is not 
borne out by any of the documents pro. 
duced, i. e. a cable and a letter for the 
solicitors, both of which are silent on the 
subject. I am therefore of opinion, after 
considering the authorities to which I have 
referred above, that this High Court has 
not now power to grant bail in this matter, 
unless it is directed to consider the peti- 
tioner’s application for bail by their Lord- 
ships of the Judicial Committee of the 
Privy Council which has given him leave 
to appeal. Holding therefore that I have 
no power to grant bail at present, I dismiss 
the application with the remark that it 
can, in my opinion, be revived, if the peti- 
tioner obtains and produces any direction 
from their Lordships of the Privy Council 
in the matter, which would authorize this 
Court to go into the question of bail. 

d.s./r.k. Application dismissed. 
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Addison and Din Mohammad JJ. 

Mian Bashir Ahmad — Defendant — 

Petitioner. 

v. 

Mrs. Mary Minch — Plaintiff — 

Respondent. 

Civil Revn. No. 496 of 1937, Decided on 
5th January 1938, from order of Sub- Judge, 
Third Class, Lahore, D /- 21st May 1937. 

❖ Civil P. C. (1908), O. 3, Rr. 1 and 4 — 
‘Applying’ is doing something more than mere 
acting — Provisions of Rr. 1 and 4 explained — 
Pleader applying on behalf of client must have 
his authority in writing. 

A pleader who puts in an application on behalf 
of a litigant acts for him and cannot therefore do 
so, unless he is authorized in writing by him. 
While R. 1 of O. 3, mentions three functions of a 
pleader, viz. ‘appearing,’ ‘applying’ or ‘acting’ 
sub-rule (1) and sub-rule (2) of R. 4 merely deal 
with ‘aoting’ and ‘pleading’ respectively; but that 
does not indicate that ‘applying’ is not covered by 
‘acting.’ ‘To apply’ is to do something more than 
to ‘appear* or ‘to plead.’ It is to take some active 
step on behalf of a person and thus to act for him, 
‘Applying’ therefore is included in ‘acting* and 
this is why no separate provision has been made 
by the Legislature in relation to this function of 
a pleader. To hold otherwise would lead to absurd 
results. R. 4 of O. 3 being silent on the point of 
applying, any pleader without any authority from 
a litigant and without putting in any memoran- 
dum of appearance would be in a position to pre- 
sent any application on his behalf. This obviously 
could not be the intention of the Legislature : 
AIR 1926 Rang 215 and AIR 1936 Lah 500, Rel. 
on: 63 Cal 733 and AIR 1926 Lah 223, Disting.; 
Case law referred. [P 700 0 1, 2J 

C. L. Aggarwal — for Petitioner. 

Vishnu Datt — for Respondent . 
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Order op Reference 

Teh Ghand J . — This petition for rovi. 
flion raises a question of general importance 
which, I think, should be authoritatively 
decided by a larger Bench. The facts briefly 
are that the respondent, Mrs. Mary Minck, 
instituted a suit against the defendant for 
declaration of a right of way and issue of 
a perpetual injunction. For the conduct of 
this case the plaintiff engaged Bawa Faqir 
Singh, advocate, who presented the plaiut 
and conducted proceedings till November 
1936. The next hearing of the case was 
fixed for 3rd December 1936; but a day 
before that date, Bawa Faqir Singh was 
convicted in a criminal case and committed 
to prison. The plaintiff was in England at 
the time and her local attorney, Mr. A. 
Minck, was not aware of the conviction of 
Bawa Faqir Singh. When the case was 
called on 3rd December, there was no 
appearance on behalf of the plaintiff and 
the suit was dismissed in default under 

O. 9, R. 8, Civil P. C. On 23rd December 
1936, an application purporting to be under 
O. 9, R. 9, and S. 151, Civil P. C., was 
presented by Mr. Kali Sharn, pleader, who 
described himself as “counsel for the plain, 
tiff.” This application was not signed or 
verified by the plaintiff or her attorney, 
nor was it accompanied by a vakalatnama 
in favour of Mr. Kali Sharn from either of 
them. The Subordinate Judge fixed 4th 
January 1937 for the usual kaifiyat by 
the office. On that date a vakalatnama 
executed by Mr. A. Minck in favour of 
Mr. Kali Sharn was filed in Court. 

This vakalatnama bears the date “ 4th 
January 1936/’ which is admittedly a mis- 
take for “4th January 1937,” as the court- 
fee stamp, which it bears, was purchased 
on that date. Notice of the application for 
restoration was issued to the opposite party, 
on whose behalf an objection was taken at 
the next hearing that there was no proper 
presentation of the application within 30 
days from the date of dismissal prescribed 
by law for making such applications. It 
was urged that under O. 3, R. 4, Mr. Kali 
Sharn could not 'act’ on behalf of the 
plaintiff on 23rd December 1936, as on 
that, date he had no vakalatnama in 
writing from the plaintiff or her authorized 
agent. The Subordinate Judge has held 
that for the purpose of making an applica- 
tion for restoration of the suit, it was not 
necessary for the pleader to file a written 
vakalatnama from the plaintiff, and that 
oral instructions” of the plaintiff’s attorney 


wore sufficient. The defendant has preferred 
a petition for revision of this order and 
has contended that the view of the law 
taken by the Court below is wrong, and 
that the order restoring the suit was ultra 
vires, as it had been passed on an applica- 
tion which could not be considered to have 
been properly made before 4th January 
1937, when it was time-barred. That a 
revision lies from such an order is admitted 
by the learned counsel for the respondent, 
and thero is ample authority for it : see 7 
Lah 161. 1 107 I C 395, 2 AIR 1926 Lah 
344, 3 A I R 1926 Lah 642, 4 A I R 1936 
Lah 618 5 and A I Ii 1934 Lah 231.® The 

real question in dispute is one of the cor- 
rect interpretation of R. 4 of 0. 3, which 
lays down that : 

No pleader shall act for any person in any 
Court, unless he has been appointed for the pur- 
pose by such person by a document in writing, 
signed by such person or by his recognized agent, 
or by some other person duly authorized by, or 
under, a power of attorney to make such appoint- 
ment. 

The word act’ is not defined in the Code. 
It was added by the Civil Procedure Code 
Second Amendment Act of 1926. It has 
been argued that acting’ does not include 
making an application'' in the progress of 
the suit, or an application for restoration 
of a suit which had terminated by dismis. 
sal in default or in which a decree had 
been passed ex parte. It is urged that it 
has a different meaning in the Code than 
what it has in England, as in R. 1 of O. 3, 
a clear distinction has been made between 
appearance’, application’ and act', and in 
R. 4 it is with regard to 'acting’ alone that 
authority^ in writing is necessary. In 13 
Lah 775,' I, sitting in Single Bench, held 
that acting’ included "making an applica- 
tion to refer a pending suit to arbitration.” 
The correctness of that decision, in so far 
as it relates to the interpretation of R. 4, 
has been challenged, and it appears that 

1. Piroj Shah v. Qarib Shah, (1926) 13 A I R 

Lah 379=95 I C 124=7 Lah 161=27 P L R 
321. 

2. Abdul Aziz v. Punjab National Bank, Ltd. 

Lahore, (1928) 107 I C 395. 

3. Wiru Ram v. Amar Chand, (1926) 13 A I R 
Lah 344=94 I C 117=27 P L R 710. 

4. Bhajjan Ram-Gil Raj Mai v. Mt. Narain Devi, 

(1926) 13 A I R Lah 642=96 I C 830. 

5. Muhammad Sadiq v. Mt. Sami-ul-Nisa, (1936) 

23 A I R Lah 618=161 I C 212. 

6. Hari Krishna Datta v. K. R. Khosla, (1934) 

21 A I R Lah 231=141 I C 570 = 84 P L R 
557. 

7. Amir Shah v. Abdul Aziz, (1932) 19 A I R 

Lah 373=136 I C 712=13 Lah 775=33 
P L R 388. 
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the practice in the Courts is not uniform. 
The question is not altogether free from 
difficulty and is of general importance, and 
should, I think, be authoritatively settled 
by a large Bench. I accordingly refer it to 
a Division Bench. An early date will be 
fixed. 


Addison and Din Mohammad JJ. — The 

only question that falls to be determined 
in this case is whether an application for 
restoration of a suit dismissed for default 
can be made by a pleader whose appoint- 
ment has not been made in writing. The 
relevant provisions dealing with the sub- 
ject are O. 3, R. 1 and O. 3, It. 4, Civil 
P. C., the material portions of which for 
facility of reference are reproduced below: 
O. 3, R. 1, reads as follows : 

Any appearance, application or act in or to any 
Court, required or authorized by law to be made 
or done by a party in such Court, may. ... be 
made or done .... by a pleader appearing, apply- 
ing or acting on his behalf. 


Order 3, R. 4, is in the following terms : 

(1) . No pleader shall act for any person in any 
Court, unless he has been appointed for the pur- 
pose by such person by a document in writing 
signed by such person or by his recognized agent. 

( 2 ) • * * * 

(3) * 

(4) 

(5) No pleader who has been engaged for the 
purpose of pleading only shall plead on behalf of 
any party, unless he has filed in Court a memo- 
randum of appearance signed by himself and 
stating .... 


It would appear that the two provisions 
of law taken together lay down that in 
order to be able to act, a pleader must be 
appointed by a document in writing and in 
order to be able to plead he should submit 
a memorandum of appearance stating the 
particulars prescribed by sub-r. (5). No 
other method of authorising a pleader to 
act or plead is mentioned in O. 3, Civil 
P. C. It has been frankly conceded by coun- 
sel for the respondent that to put in an 
application of the nature involved in this 
case is not "to plead.” The only question 
therefore that remains to be considered is 
whether the putting in of such petition 
amounts to acting or whether, as contended 
by counsel for the respondent, it is neither 
pleading nor acting and has thus not been 
specifically provided for in the Civil Pro- 
cedure Code. After hearing counsel on both 
sides we are disposed to think that a 
pleader who puts in an application on 
behalf of a litigant acts for him and cannot 
therefore do so unless he is authorized in 
writing by him. It is true that, while R. 1 


A. I. R. 

of O. 3 mentions three functions of a 
pleader, viz. appearing,’ ‘applying’ or ‘act- 
ing,’ sub-r. (l) and sub-r. ( 5 ) of R. 4 merely 
deal with acting’ and ‘pleading’ respec- 
tively ; but that does not indicate that 
‘applying’ is not covered by ‘acting.’ 'To 
apply’ is to do something more than ‘to 
appear’ or ‘to plead.’ It is to take some 
active step on behalf of a person and thus 
to act for him. ‘Applying’ therefore is 
included in ‘acting’ and this is why no 
separate provision has been made by the 
Legislature in relation to this function of 
a pleader. To hold otherwise would lead to 
absurd results. R. 4 of O. 3 being silent on 
the point of applying, any pleader without 
any authority from a litigant and without 
putting in any memorandum of appearance 
would be in a position to present any appli. 
cation on his bebfelf. This obviously could 
not be the intention of the Legislature. It 
is a recognized principle of law that statutes 
should be interpreted in a reasonable 
manner so as to avoid all absurd inter- 
pretations, and the only reasonable inter- 
pretation in these circumstances is the one 
that we propose to put on the Rule. 

In the conclusion at which we have 
arrived we are supported by authority. In 
4 Rang 249, 8 a Division Bench of the 
Rangoon High Court held that 

an advocate ‘acts’ when he files a memorandum 
of appeal or cross-objections or any other docu- 
ment in a case (other than a memorandum of 
appearance) and that in all such cases a power of 
attorney is necessary. 

This ruling was followed by a single Judge 
of this Court in a case reported in 17 Lah 
610 1 ’ where it was held that an appeal pre- 
sented by an advocate other than the one 
in whose favour the appellant’s power of 
attorney was given, is not properly presented 
and cannot be entertained. To the same 
effect is 13 Lah 775 7 where Tek Chand J. 
held that in view of the distinction drawn 
in sub-rules (l) and (5) of O. 3, R. 4, Civil 
P. C., between pleaders acting and pleading, 
though a pleader could, on filing the neces- 
sary memorandum of appearance, appear 
and plead for another pleader on behalf of 
the persons who had engaged the latter, 
he had no power to act on his behalf with- 
out a document in writing executed in the 
manner prescribed, and in referring a pend- 
ing suit to arbitration th e advocate ‘acted* 

8. In the matter of Filing Powers, (1926) 13 

AIR Rang 216=98 I 0 15=4 Rang 249. 

9. K. L Gauba v. Indo-Swiss Trading Co. Ltd., 

(1936) 23 A I R Lah 600=163 I 0 141=17 

Lah 610=38 P L R 268. 
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and did not merely plead.’ In A I R 1937 
Mad 239, 10 a Division Bench remarked that 
applications for execution could be made 
only by a pleader who was authorized in 
writing to do so and that in the absence of 
any such authority in writing, the pleader 
was wanting in capacity or in competence 
to act. In 33 P L R 517, 11 a Division 
Bench of this Court, of which one of us 
was a member, held that if an appeal is 
presented on the last day of limitation with 
a telegram attached, authorizing counsel to 
file an appeal and the power of attorney 
is later on put in, the appeal cannot ho 
regarded as having been presented within 
limitation. As against these authorities, 
counsel for the respondent has relied on 
63 Cal 733, 12 AIR 1924 Pat 114, 13 AIR 
1926 Lah 223, 14 55 I C 990, 15 40 All 147 lc 
and A I R 1926 Bom 336. 17 But in our 
opinion, none of these authorities is in point. 
In 63 Cal 733 1- an application for execu- 
tion had been made within three years of 
the decree by a pleader who did not file his 
power of attorney till after more than three 
years had elapsed from the date of the 
decree. The application was however duly 
signed and verified by the decree-holder 
himself and was accepted by the Court 
which proceeded to act on it by issuing 
notices. On these facts a single Judge of 
the Calcutta High Court held that the 
application was in accordance with law and 
was not barred by limitation. It is notice- 
able however that the learned Judge did 
hold that in presenting the application for 
execution, the pleader acted on behalf of the 
decree-holder and the omission to put in 
the power of attorney was excused on 
different grounds. 


10. Nandamani Ananga Bbima v. Madono Mohono 

Deo, (1937) 24 A I R Mad 239=105 I C 659= 
I L R (1937) Mad 320=71 MLJ 604. 

11. Mohammad Rafiq v. Mohammad Yasin, (1932) 
33PLR 517. 

12. Jagadeesh Chandra Dhabal Deb v. Satva 

Kinkar, (1935) 63 Cal 733=40 C W N 730. ' 

13. Banwari Rai v. Chetbru Lai, (1924) HAIR 

Pat 114=74 I 0 1033. 

14. Allah Bakhsh v. Municipal Committee, Rohtak, 

(1926) 13 A I R Lah 223=92 I C 966=27 
P L R 18. 

15. Khaira v. Nathu, (1920) 7 A I R Lah 212=55 
I C 990. 

16. Bisheshar Nath v. Emperor, (1918) 5 A I R 
All 275=44 I C 28=40 All 147=19 Cr L J 
865=16 A L J 64. 

17. Mahomed Jafar v. Sheikh Ahmed, (1926) 13 

AIR Bom 336=96 I C 266=28 Bom L R 
638. 


In A I R 1924 Pat 114, 13 A had been 
authorized by B to put in an application in 
a Court. He accordingly signed a vakalat- 
nama in B s name and B accepted the 
authority given to the pleader by A. It 
was held by a Division Bench that the 
power to present the application included 
power to give and sign the power of 
attorney. In A I R 1926 Lah 223 n Dalip 
Singh J. observed that when the person on 
whose behalf an appeal is filed has accepted 
or ratified the action of the person who 
presented the appeal on his behalf, the 
person presenting the appeal has authority 
to present the appeal. He however did not 
base his judgment on this observation alone 
and further remarked that he would be 
inclined to extend the time under the 
provisions of S. 5, Limitation Act, if he 
considered it necessary to do so. Moreover, 
there the only question that arose for 
decision was whether a power of attorney 
signed on behalf of a Municipal Committee 
by the Secretary who had not been ex- 
pressly authorized by the Committee to 
institute an appeal was valid, especially 
when the President had ratified the Secre- 
tary s act. It would be obvious therefore 
that that judgment was given on its own 
facts. In 55 I C 990 15 Chevis J. held that 
when an appeal was presented by a pleader 
whose power of attorney was not signed 
by the appellant till after limitation had 
expired, the omission was obviously an 
oversight and the subsequent signing cured 
the defect. In 40 All 147 1C Walsh J. 
observed that where a suit is duly autho- 
rised, the proper signing of the plaint is a 
matter of practice only and if a mistake or 
omission has been made, it. may be amended 
at any time. In A I R 1926 Bom 336 17 an 
appeal had been presented by a pleader 
duly appointed to act on the appellant’s 
behalf by virtue of a power of attorney 
having been signed and in these circum- 
stances the non-filing of the power of 
attorney in Court was condoned. In the 
result, we allow the petition and set aside 
the order of the Subordinate Judge restor 
ing the suit. The petitioner will get his 
costs from the respondent. 

B.D./r.k. Petition allowed. 
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Addison Ag. C. J. and Din 
Mohammad J. 

Gopal Dass — Defendant — Petitioner. 

v. 

Firm Seth Khushi Ram.Behari Lai , 
Plaintiff and others , Defendants — 
Respondents. 

Civil Revn. No. 292 of 1938, Decided on 
15th June 1938, from order of Senior Sub- 
Judge, Lyallpur, D/- 24th February 1938. 

Punjab Relief of Indebtedness Act (7 of 
1934), S. 25 — Application to Conciliation Board 
for settlement of debts — Court in which pro- 
ceeding in respect of such debts is pending 
cannot refuse to stay it, holding that debt 
exceeds pecuniary jurisdiction of Conciliation 
Board. 

Any other Court is not competent to determine 
those matters which have been placed exclusively 
within the jurisdiction of the Board, nor can it be 
urged that so long as the Board has not deter- 
mined those matters, any other Court can continue 
the proceedings before it in relation to them. The 
sole jurisdiction to determine whether a certain 
person is a debtor or not is by virtue of S. 7 vested 
in the Board alone, and its decision thereon is 
final; and the determination of this question 
involves everything which relates to the com- 
petency of the application, including the amount 
of debt owed by the applicant. The Board is em- 
powered to dismiss an application submitted to it 
under various Sections of the Act and an applica- 
tion which exceeds the pecuniary limits of its 
jurisdiction is bound to be dismissed under the 
Proviso to S. 9. For an independent tribunal, 
therefore, to determine whether a certain applica- 
tion lies to the Board or not would be clearly to 
encroach upon its jurisdiction and to run counter 
to the entire scheme propounded in the Act itself : 
AIR 1937 Cal 392 ; A I R 1938 Cal 23 ; A I R 
1938 Cal 194; AIR 1938 Cal 455 ; A I R 1938 
Cal 369 and AIR 1938 Cal 447, Rel. on. 

[P 703 C 1, 2] 

J. L. Kapur — for Petitioner. 

J. N. Aggarwal — for Respondent 

(Plaintiff). 

Din Mohammad J. — This case raises 
an important question of law under the 
Punjab Relief of Indebtedness Act, which 
has not so far been authoritatively decided 
by this Court. It often happens that appli- 
cations under S. 9 of the Act are made to a 
Debt Conciliation Board in relation to 
matters involved in pending suits and when 
the fact of such applications having been 
made is brought to the notice of the Civil 
Courts, they refuse to stay proceedings 
before them on the ground either that the 
application is not competent or that the 
applicant is not a debtor within the 
meaning of the Act. It is necessary there- 


fore to consider the question at some length 
whether the Civil Courts are competent to 
do so. In the present case a suit for recovery 
of Rs. 31,000 was pending in the Court of 
the Senior Subordinate Judge, Lyallpur. 
During the pendency of that suit, one of the 
defendants, Gopal Das, a partner of the 
principal defendant which was a firm, made 
an application to the Debt Conciliation 
Board, stating among other things that his 
debt amounted to Rs. 5000. It appears 
that the Board admitted this application 
and an intimation to that effect was for- 
warded to the Senior Subordinate Judge. 
The plaintiff objected that inasmuch as the 
amount of debt owed by the defendant 
firm, of which Gopal Das was a partner, 
exceeded Rs. 10,000, which is the maximum 
limit of the pecuniary jurisdiction of a 
Conciliation Board, the Senior Subordinate 
Judge was not bound to suspend the pro- 
ceedings in his Court as required by S. 25 
of the Act. The Senior Subordinate Judge 
framed an issue on the point along with 
certain other issues with which we are not 
concerned, and holding that the amount 
of debt did exceed Rs. 10,000, refused to 
suspend the proceedings. The question 
therefore arises whether the action of the 
Subordinate Judge was in accordance with 
law. 

The reply to the question propounded 
above turns upon the construction to be 
placed upon the wording of S. 25, consi- 
dered in the light of the other provisions 
made in the Act in relation to the matters 
td be decided and the procedure to be 
adopted by the Board in connexion with 
the applications submitted to it. Sec. 7 
defines the terms “debt” and “debtor” and 
inter alia enacts that if any question arises 
in proceedings under the Act whether a 
person is a debtor or not, the decision of a 
Debt Conciliation Board shall be final. S. 8 
deals with the setting up of the Debt Con- 
ciliation Boards. S. 9 enables a debtor or 
any of his creditors to apply to the Board 
appointed for the area in which the debtor 
resides or holds any land to effect a settle- 
ment between the debtor and his creditors. 

A Proviso is attached to this Section which 
prohibits such applications if the debtor's 
debts exceed Rs. 10,000. S. 11 requires an 
applicant to mention among other things 
the particulars of all claims against him. 

S. 12 authorizes the Board inter alia to 
dismiss the application if it does not con- 
sider it desirable to attempt to effect the 
settlement prayed for. S. 13 lays down the 
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manner in which notices under the Act are 
to be issued and the statements by the 
creditors are to be submitted. S. 14 requires 
the creditors to produce all documents on 
which they rely. S. 15 empowers the Board 
to attempt an amicable settlement. S. 16 
relates to the summoning and examining of 
the parties and witnesses and S. 17 deals 
with registration of the agreement arrived 
at between the disputants and the dismis- 
sal of the application so far as it relates to 
those creditors who do not come to an 
amicable settlement. S. 18 enables the 
Board to dismiss an application for want of 
diligent prosecution. S. 19 bars a second 
application. S. 20 provides for those cases 
where a creditor refuses to agree to an 
amicable settlement. S. 21 bars certain 
civil suits. Sec. 22 shuts out appeals and 
applications for revision against the order 
of the Board. S. 23 empowers the Board to 
review its own order. S. 24 provides for 
appearance of the parties before the Board 
and S. 25 not only bars new suits and 
other proceedings in relation to those debts 
for the settlement of which an application 
has been made to the Board, but further 
enjoins that any suit or other proceeding 
before a Civil Court in respect of any such 
debt shall be suspended until the Board 
has dismissed the application or an agree- 
ment has been made under S. 17. S. 26 
extends limitation by the time spent in 
proceedings before a Conciliation Board 
and the time during which a person is 
debarred from suing or executing his decree 
under the provisions of the Act. 

It will thus appear that the whole scheme 
of the Act is intended to invest the Board 
alone with the right to adjudicate upon the 
claims made to it so long as they are pend- 
ing before it, and not only expressly pro- 
hibits the institution of new suits or other 
proceedings in relation to the debts await- 
ing decision in the Board but also suspends 
all pending proceedings in connexion there- 
with. In the face of such clear prohibition, 
it is not possible to argue that any other 
L-ourt is competent to determine those mat. 
ters which have been placed exclusively 
within the jurisdiction of the Board, nor 
can it be urged that so long as the Board 
has not determined those matters, any 
? . er ® u yt can continue the proceedings 
fc 0f ° r ? u “ l f relation to them. It is clear 
that the sole jurisdiction to determine whe- 
ther a certain person is a debtor or not is 

°. f , B - 7 nested in the Board alone, 
and its decision thereon is final; and in our 


view the determination of this question 
involves everything which relates to the 
competency of the application, including 
the amount of debt owed by the applicant. 
The Board is empowered to dismiss an 
application submitted to it under various 
Sections of the Act and an application 
which exceeds the pecuniary limits of its 
jurisdiction is bound to be dismissed under 
the Proviso to S. 9. For an independent 
tribunal therefore to determine whether a 
certain application lies to the Board or not, 
would be clearly to encroach upon its juris- 
diction and to run counter to the entire 
scheme propounded in the Act itself. It 
would further make the Act unworkable 

and defeat the object with which it has 
been enacted. 

Supposing a debtor makes an application 
to the Debt Conciliation Board alleging 
that all claims against him do not exceed 
Rs. 10,000; the Board is prima facie bound 
to entertain the application especially when 
the applications made before it are pre- 
sumed to be correct inasmuch as they are to 
be verified in the manner prescribed by the 
Local Government. On the presentation of 
the application, therefore, the Board is not 
in a position to hold that the application 
does not lie on the ground that it exceeds 
its jurisdiction. The natural result will be 
that the application will be admitted to 
hearing under S. 12 of the Act and as soon 
as this is done, S. 25 will at once come into 
play and bar all new suits in relation to 
those debts which are covered by the 
application and suspend all pending pro- 
ceedings in connexion therewith. If in the 
meantime a rival Court is also authorized 
to adjudicate on those matters which are 
pending decision in the Conciliation Board, 
it would nullify all the purposes for which 
the Board has been set up. This might lead 
to certain fantastic and amazing results as 
stated by Costello Ag. C. J. in 41 C W N 
1363 1 at p. 1365, but with that aspect of 
the case, we are not concerned, as we have 
to interpret the law as we find it and are 
not to emphasize the defects of legislation 
and to refuse to give effect to it on the 

ground that it might lead to certain absurd 
results. 

A party loses nothing, if a suit is barred 
or a proceeding is suspended in the mean- 
time, inasmuch as S. 26 extends the period 
of limitation by the time spent in the 

1 ‘ ^ h T 8 o n? ayal v- Chandu LaJ, (1938) 25 
257= 4^0 W N 4 1368. 61=1 L * ^ 1 “ 
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Board. Obviously therefore it is the Board 
that is to determine whether it has juris- 
diction or not in relation to an application 
put before it, and not an outside authority, 
be it a competent Civil Court, for the 
Board so long as it is functioning cannot be 
forestalled in any manner. We are sup- 
ported in this conclusion by several autho- 
rities from the Calcutta High Court where 
similar provisions of law have been inter- 
preted in the manner suggested by us. 
Reference may be made in this connexion 
to 41 C W N 928, 2 41 C W N 1363, 1 42 
C W N 173, 3 42 C W N 411, 4 42 C W N 
481 5 6 and 42 C W N 529.° In 41 C W N 928, 2 
a Division Bench held that when on an 
application made thereto under S. 8, Ben- 
gal Agricultural Debtors Act, the Board 
has given notice thereof to the Court before 
which a proceeding in respect of a debt 
included in the application is pending, that 
proceeding must be stayed. In 41 C W N 
1363 1 , a suit had been instituted for recovery 
of Rs. 26,000 odd. During the pendency of 
that suit one of the defendants made an 
application to aBoard set up under the provi- 
sions of the Bengal Agricultural Debtors Act, 
claiming that he was a debtor within the 
meaning of the Act, although the suit re- 
lated to a sum exceeding the jurisdiction of 
the Board. On receiving the application, the 
Chairman of the Board sent a notice to the 
Subordinate Judge requiring stay of the suit 
pending in his Court. The Subordinate J udge 
refused to consider himself bound by that 
notice on the ground inter alia that the 
applicant was not a debtor within the mean- 
ing of the Act. Costello, Ag. C. J. observed 
that : 

Although the alleged debt was as muoh as 
Rs. 26,000, yet it does not seem open to the Court 
to decide or even consider whether the debtor 
comes within the Act or whether he does not; that 
question rests solely with the Board. 

In 42 C W N 173, 3 it was held by a 
Division Bench that an Insolvency Court 
served with a notice under S. 34, Bengal 
Agricultural Debtors Act, has no jurisdic- 
tion to decide whether a person is a debtor 
within the meaning of the Act. In 42 

2. Satyendra Mohan v. Nibaran Chandra, (1937) 

24 A I R Cal 392=172 I C 236=1 L R (1937) 
2 Cal 478=41 OWN 928. 

3. Shib Dulal v. Kishore Ganj Loan Office, Ltd. 

Co., (1938) 2B A I R Cal 194=42 OWN 173. 

4. Harish Chandra Pal v. Chandra Nath Saha, 

(1938) 26 A I R Cal 869=42 OWN 411. 

6. Baljnath v. Tormull, (1938) 26 A I R Oal 466 
=42 OWN 481. 

6. Jagat Kishore Acharjya v. Hazrat All, (1938) 
26 A I R Cal 447=42 OWN 629. 


C W N 411, 4 Nasim Ali J. observed that 
the Civil Court had no jurisdiction to enter- 
tain questions which can be raised before 
the Board, for example, whether the debtor 
is a debtor within the meaning of the Act 
or whether he ordinarily resides within the 
local area for which the Board has been 
established. In the same volume at p. 481, 
Ameer Ali J. held that after a petition pur- 
porting to be one under S. 8, Bengal Agri- 
cultural Debtors Act, has been filed to a 
Debt Conciliation Board and before the 
petition has been dismissed or an award 
made, the High Court cannot in interlocu- 
tory proceedings decide whether the peti- 
tion was properly presented or entertained. 
At p. 529 in the same volume, Edgley J. 
held that a Civil Court receiving a notice 
under S. 34, Bengal Agricultural Debtors 
Act, in respect of a debt for which several 
persons are jointly liable has no jurisdic- 
tion to inquire whether the application 
before the Board is a valid application 
under S. 9 of the Act and to refuse to stay 
proceedings if it thinks that there is no 
valid application. 

No authority to the contrary has been 
cited before us nor do we consider that 
there could be one. We accordingly accept 
this petition, set aside the order of the 
Subordinate Judge and direct the suspen- 
sion of the proceedings pending in his 
Court under S. 25, Punjab Relief of Indeb- 
tedness Act, until such time as the applica- 
tion before the Board is dismissed or an 
agreement is arrived at in connexion there- 
with. In view however of the difficult 
nature of the question involved, we leave 
the parties to bear their own costs before us. 

D.S./R.K. Petition accepted. 
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Skemp J. 

Maya Singh — Plaintiff — Appellant. 

v. 

Udham Singh — Defendant — 

Respondent. 

Second Appeal No. 93 of 1938, Decided 
on 14th May 1938, from decree of Dist. 
Judge, Lyallpur, D/- 3rd November 1937. 

Limitation Act (1908), S. 14— Question ^ whe- 
ther, on facts found by lower Appellate Court, 
plaintiff acted with due diligence is mixed 

question of law and fact— To claim benefit of 

S. 14, error must be such as might be committed 
by reasonable and prudent man exercising due 
diligence and caution* 
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The question whether a party acted in good 
faith within the meaning of S. 14 is a mixed 
question of law and fact and can bo questioned in 
second appeal, provided that the lower Court’s 
findings of fact are not interfered with : .1 I R 
1916 Oudh 139 and AIR 1927 Pat 256, Rcl. on ; 
AIR 1927 Lah 909 and A I R 1932 Lah 531, 
Expl. [P70GC1] 

Indulgence should be granted only in cases 
where error was an error that might be committed 
by a reasonable and prudent man exercising duo 
diligence and caution. [p 706 C 1] 

The defendant in a suit originally belonged to a 
village in the Jullundur District, and although he 
had no house, ho still had some land there; but for 
a considerable period he had resided in the Ljall- 
pur District. The plaintiff lodged a suit against 
him in Jullundur. He said in the plaint that the 
suit was lodged there because the residence of tho 
parties and their dealings were within tho limits 
of the Jullundur District. Tho defendant pleaded 
inter alia that he was a resident of Lyallpur Dis- 
trict. Tho Jullundur Court finding that it had 
not jurisdiction returned the plaint for presenta- 
tion to the proper Court : 

Held that the plaintiff was entitled to deduct 
the time spent in prosecuting the suit at Jullun- 
dur, as he did not make such an error as to dis- 
entitle him to the benefit of S. 14 in lodging the 
suit in Jullundur where tho defendant had land 
and where he originally belonged. [P 70G 0 1] 

Achhru Ram and Inder Dev — 

for Appellant . 

M. L. Puri — for Respondent. 

Judgment. — Maya Singh, resident of 
Kapurthala, sued Udham Singh on the 
basis of a bond for Rs. 700 executed on 
13th February 1933, at Lyallpur. The 
plaintiff lodged the suit for Rs. 952, prin- 
cipal and interest, on 13th February 1936 
in Jullundur. He said in the plaint that 
the suit was lodged there because the resi- 
dence of the parties and their dealings 
were within the limits of the Jullundur 
District (chunkih sakunat fariqain wa 
lenden andar hadud zillah Jullundur hai). 
The defendant, Udham Singh, pleaded inter 
alia that he was a resident of Lyallpur 
District and on 15th June 1936 the Jullun- 
dur Court finding that it had not jurisdic- 
tion returned the plaint for presentation 
•in the proper Court. The following day 
the suit was lodged in the Lyallpur Dis- 
trict. The defendant did not plead that the 
debt had not been contracted but pleaded 
that the suit was barred by limitation, 
lhe trial Court found that the plaintiff 
was entitled to deduct the time spent in 
prosecuting the suit at Jullundur, as he had 
been acting there with due diligence. He 
-found that the suit was within time and 
granted the plaintiff a decree for Rs. 952 
payable by instalments. On appeal how- 
ever the learned District Judge found that 
1938 L/89 Sc 90 


the plaintiff had not been acting with duo 
diligence in lodging the suit at Jullundur, 
that the suit was therefore barred by timo 
and he accepted the appeal. The point for 
determination before me is whether S. 14 
(2), Limitation Act, applies; in other words, 
whether the plaintiff was acting with due 
diligence and in good faith in lodging the 
suit in Jullundur. 

The learned District Judge found that the 
plaintitl did not act honestly in conducting 
the suit in the Jullundur Court, because 
according to the plaint the money was 
advanced at Jullundur, whereas afterwards 
both at Jullundur and Lyallpur the plaintiff 
admitted that the money was advanced at 
Lyallpur. It is pointed out by Mr. Achhru 
Ram for the plaintiff that the plaint does 
not say that the money was advanced at 
Jullundur but that the parties had dealings 
in Jullundur. I have already quoted the 
exact words of the plaint. It is admitted 
that the defendant originally belonged to 
village Udhesian in the Jullundur District, 
that although he has no house, he still has 
some land there but that for a considerable 
period he has resided in the Lyallpur Dis- 
trict, that the defendant’s son is a lambar- 
dar of village Udhesian and that the 
defendant visits the village on ceremonial 
occasions. Mr. Achhru Ram does not con- 
tend that the Jullundur Court had jurisdic- 
tion, but he urges that the mistake might 
have been made by a reasonable man and 
that the suit was prosecuted in good faith 
and with due diligence. Mr. Mukand Lai 
Puri for the respondent argues that the 
matter is concluded by a finding of fact 
and he cites two Single Bench judgments 
of this Court in support of his contention : 
102 I C 628 1 by Campbell J. and AIR 
1932 Lah 531“ by Tek Chand J. In A I R 
1932 Lah 531“ Tek Chand J. said : 

The learned District Judge on an examination 
of the facts and circumstances bearing on the 
matter has recorded a definite finding that Gahna 
8ingh was acting in good faith. This finding is 

one of fact and cannot be challenged in second 
appeal. 


The learned Judge was clearly referring 
to the particular case before him and did 
not intend to lay down any general prin- 
ciple. Similarly Campbell J. in 102 I C 

628 was only referring to the particular 
facts before him. He said : 


« aD ga "am-rnshen Das v. Had Ram-Ram 

_ 14 A 1 R L *h 909=102 I 0 628. 

2. Kala Singh v. Gehna Singh, (1932) 19 A I R 

La£ 531=138 I C 646 = 14 Lah 106 = 33 
F Lj R 740. 
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The trial Court and the lower Appellate Court 
have held that the plaintiffs were entitled to the 

benefit of S. 14 as they had filed the suits 

there (at Gujranwala) in good faith and had con- 
ducted them diligently. This is a finding of fact 
with which I cannot interfere. 

On the other hand Mr. Aehhru Ram has 
drawn my attention to 36 I C 702 3 where 
a Single Bench of the Oudh Judicial Com- 
missioner’s Court held that 

the question whether a party acted in good faith 
within the meaning of S. 14, Limitation Act, is a 
mixed question of law and fact and can be ques- 
tioned in second appeal, provided that the lower 
Court’s findings of fact are not interfered with. 

To the same effect is 101 I C 674, 4 a 
judgment of a Division Bench of the Patna 
High Court. This I think is the true 
principle. The facts must be accepted as 
found by the District Judge, but it is for 
the High Court to determine the question 
of law whether on these facts the plaintiff 
has acted with due diligence and in good 
faith. In the Oudh case, Mr. Stuart said 
that some general criterion must be laid 
down to distinguish cases in which indul- 
gence is to be granted from those in which 
it should not be granted ; and he thought 
that indulgence should be granted only in 
cases where error was an error that might 
be committed by a reasonable and prudent 
man exercising due diligence and caution. 
Applying this rule, I do not think the 
plaintiff made such an error as to disentitle 
him to the benefit of S. 14 in lodging the 
isuit in Jullundur where the defendant has 
land and where he originally belonged. I 
accept this appeal, set aside the order of 
the District Judge dismissing the suit and 
hold that the suit was within time. The 
case is remanded under O. 41, R. 23, Civil 
P. C., for this purpose. Stamp on appeal 
to be refunded. Other costs to be costs in 
the cause. 

D.S./r.K. Case remanded. 

3. Ram Jag Pandey v. Bhagwan Dat, (1916) 3 

AIR Oudh 139=36 I 0 702=19 O 0 367. 

4. Fazlul Jamil v. Halal-ud-din, (1927) 14 A I R 

Pat 256=101 I C 674=8 P L T 661. 
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Blacker J. 

Amba Parshad — Complainant — 

Petitioner. 

v. 

Imam Ali and another — Accused — 

• Respondents. 
Criminal Misc. No. 63 of 1938, Decided 
on 29th March 1938, from order of Dist. 
Magistrate, Gurgaon, D/- 6-1-1938. 1 


(a) Criminal P. C. (1898), Ss. 526, 528- 
Case between Hindus and Mahomedans— Mere 
fact that Judge or Magistrate is Hindu or 
Mahomedan does not debar him from hearing 
it But case reaching stage in which question 
of communalism has become very prominent — 
It is desirable that case should be transferred. 

Ordinarily, the mere fact that a case is between 
Hindus or Mahomedans does not ipso facto debar 
either a Hindu or Mahomedan Judge or Magistrate- 
from hearing it. Where however the case has 
reached a stage in which the unfortunate question 
of communalism has become very prominent, by 
reason of the petitions for transfer by one of the 
parties, it is desirable in the interests of every- 
body concerned to transfer the case. [P 707 C 1, 2] 

(b) Practice — Judgment — ‘Proof’ — Court 
should avoid use of word ‘proof* in inter- 
locutory order — Fact cannot be said to be 
proved until final adjudication. 

Although there is a technical use of the word 
‘proof’ which is practically synonymous with- 
‘evidence,’ yet, in an interlocutory order, the 
expression ‘proof’ should be avoided as a fact can- 
not be said to be proved until it comes to the final 
adjudication. [P 707 C 1]> 

Prem Chand — for Petitioner. 

Muhammad Amin Khan — 

for Respondents.. 

Order. — This is a petition under S. 439,. 
Criminal P. C., for setting aside the order 
of the District Magistrate, Gurgaon, dated 
6th January 1938, under S. 528, Criminal’ 
P. C., transferring a case from the Court of 
the Additional District Magistrate to that 
of a Second Class Magistrate, and also under 
S. 526, Criminal P. C., for transfer of the 
case back to the Court of the Additional- 
District Magistrate. In arguments before 
me, an additional prayer has been made 
that the case be transferred to the Court of 
the District Magistrate himself. The facts 
of the case are that the present petitioner, 
Amba Parshad, brought a complaint against 
Imam Ali and Kallu, under Ss. 295/297 
and 448, Penal Code. This case was triable 
by a Second Class Magistrate, but the Addi- 
tional District Magistrate, who was the 
ilaka Magistrate, kept it in his Court, and 
after hearing the complainant’s evidence,, 
framed a charge under Ss. 295/297, Penal 
Code. Thereupon the accused respondents 
filed an application in the Court of the 
District Magistrate praying for the transfer 
of the case. They did not ask for it to be 
sent to any particular Court but merely 
asked for it to be transferred from the 
Court of the Additional District Magistrate 
on the ground that he was taking an undue 
interest in the case. Although it was not 
definitely stated, there was ai» insinuation 
that as the case was one involving, com- 
munal feelings and the Additional District 
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Magistrate was a Hindu, therefore he had 
taken this undue interest. This application 
was heard by the learned District Magis- 
trate who appears to have been unimpressed 
by the allegations of communal partisan- 
ship against the Additional District Magis- 
trate. At any rate, in his order, which is 
the subject of this revision petition, he has 
made no montion of this aspect of the caso 
and as he has transferred the case to a 
Magistrate of the opposite community, it is 
apparent that he did not think that the 
religion of the Magistrate by itself was a 
legitimate ground for transfer. A certain 
amount of coufusion has been unfortunately 
imported into this case by the terminology 
employed by the District Magistrate in his 
order. He ha9 stated : 

F rom the evidence it is clear that, there is suffi- 
cient proof to show that the two accused had 
obtained a Civil Court's decree according to which 
they are entitled to occupy the plot of laud in 
dispute. 

It is true that there is a technical use 
of the word 'proof which is practically 
jsynonymous with 'evidence,' but in an 
Interlocutory order, the expression should be 
avoided as the fact cannot be held to be 
‘proved’ until it comes to the final adjudi- 
cation. What the learned District Magis- 
trate meant to say, I think, is that from a 
document shown to him there appeared to 
be evidence in support of the defence raised 
by the accused which was that the place in 
dispute was not a temple at all, but was a 
piece of ground of which they were in 
possession by order of the Court. Whether 
this defence is true or not is not a matter 
which arises at this stage, but it is rele- 
vant that the defence has been raised. The 
learned District Magistrate clearly thought 
that as the case was not an important one 
and as it was triable by a Second Class 
Magistrate and as the defence raised made 
it desirable that the Magistrate concerned 
should inspect the spot, the balance of 
administrative convenience lay in having it 
tried by the local Second Class Magistrate, 
even though he did belong to one of the 
communities involved. On this ground it 
doe9 not appear to me that the order of the 
learned District Magistrate is in itself in 
any way improper or one which would 
ordinarily be interfered with in revision. 

But it Booms to me that there can be no 
doubt that the case has now reached a 
stage in which this unfortunate question of 
communalism has become very prominent. 
Ordinarily, I would not accept the propo- 
sition that merely because the case was 
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between Hindus and Mahomedans, either 
a Hindu or a Mahomedan Judge or Mugis.: 
trate was ipso facto debarred from hearing 
it. But it is clear that these petitions have 
unfortunately given the communal aspect 
of the case an importance which it really 
does not deserve on the morits, and it is 
useless to shut one's eyes to the fact that 
this question has now cropped up and 
become a prominent issue. It seems to me 
therefore that it would he desirable in the 
interests of everybody concerned that the 
learned District Magistrate take this case 
into his Court and dispose of it himself. 1 
I therefore order accordingly. 

R.M./R.K. Order accordingly. 
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Abdul Rashid J. 

Mohammad Zaman and another — 
Judgment. debtors — Appellants. 

v. 

Hans Raj Shah, Deer ee. holder , and 
others , J udgment -debtors — 

Respondents. 

Second Appeal No. 1498 of 1937, Decided 
on 28th January 1938, from decree of 
Dist. Judge, Rawalpindi, D /- 14th August 
1937. 

# (a) Limitation — Appeal — Trial Court deli- 
vering judgment without having previously 
fixed date for the same — Defendant being 
absent, judgment informed to his counsel on 
some later day — Limitation for appeal runs 
from day on which counsel for defendant is 
informed of judgment. 

Where a Court delivers a judgment without 
having previously fixed a date for pronouncing 
the judgment, and the defendant being absent on 
that dato, the judgment is informed to his counsel 
on some later day, this later day must be regarded 
as the date for pronouncing judgment and period 
of limitation for appeal must be deemed to run 
from that dato and not from the date on which 
the judgment is actually pronounced : A I R 1925 
All 293, Rel. on. [P 708 C 2] 

(b) Limitation Act (1908), S. 12 — Time 
requisite for getting copies of judgment and 
decree should be excluded. 

In calculating the period of limitation for filing 
an appeal, time requisite for obtaining a copy of 
the judgment and a copy of the dooree sheet must 
be excluded : A I R 1925 All 436, Rel. on. 

[P 708 C 2] 

* (c) Limitation Act (1908), S. 4 — Limita- 
tion for filing application for obtaining copy of 
decree expiring on holiday— Application made 
on day of reopening of Court should be deemed 
to be within limitation. 

Even if it be assumed that the application for 
obtaining a oopy of the decree does not strictly 
fall within the purview of S. 4, Limitation Act, 
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the general principle underlying this Section, 
which has been reproduced in S. 10, General 
Clauses Act, must be given effect to, namely that 
where an act or proceeding is allowed to be done 
on a certain day, then if the Court or office is 
closed on that day, the act or proceeding shall be 
considered as done or taken in due time if it is 
done or taken on the next day on which the Court 
or office is opened : A 1 R 1922 PC 352, Disting. 

[P 709 0 1] 

Allah Din Malik — for Appellants. 

Dev Eaj Sawhney — for Respondents. 

Judgment. — On 23rd December 1936, 
Hans Eaj Shah obtained a personal decree 
against Mohammad Zaman and Nathu, 
defendants, for Es. 1573 on the basis of a 
registered deed of mortgage dated 5th 
February 1923. The learned Subordinate 
Judge announced the judgment to the 
counsel for Hans Eaj Shah, plaintiff. He 
noted on the judgment that counsel for 
Mohammad Zaman was to be informed. 
No information was sent to the counsel for 
Mohammad Zaman till 8th January 1937. 
Against this decision, Mohammad Zaman 
and Nathu filed an appeal in the Court of 
the District Judge, ^Rawalpindi, on 19th 
February 1937. At the hearing, a preli- 
minary objection was taken on behalf of 
the respondents to the effect that the appeal 
was barred by limitation. The learned 
District Judge accepted this objection and 
dismissed the appeal on the question of 
limitation. Mohammad Zaman and Nathu 
have accordingly preferred a second appeal 
to this Court. The learned District Judge 
has made the following observations in his 
judgment : 

Now I fully concede that the conduot of the 
Subordinate Judge concerned, namely Lala Mano- 
har Lai who has since been transferred, in not 
fixing a date for judgment is exceedingly objec- 
tionable. Nevertheless, the limitation law must 
be strictly applied and consequently the limitation 
period must be deemed to run from the aotual 
date of the judgment and not from the date on 
whioh counsel was informed of it. 

I am of the opinion that there is no 
justification for holding that the period of 
limitation must be deemed to run from 
23rd December 1936 and not from 8th 
January 1937. O. 20, Eule 1, Civil P. C., 
lays down that the Court, after the case 
has been heard, shall pronounce judgment 
in open Court either at once or on some 
future day of which due notice shall be 
given to the parties or their pleaders. After 
hearing the arguments of the parties, the 
Court did not fix any date for the pro- 
nouncement of judgment. On 8th January 
1937, the judgment was sent to the coun- 
sel for Mohammad Zaman and he wrote 


down the word noted” on the margin 
of the judgment. 8th January 1937 must 
therefore be regarded as the date for pro- 
nouncing judgment of which due notice 
was given to the counsel for Mohammad 
Zaman. Reference may be made in this 
connexion to a Division Bench ruling of 
the Allahabad High Court reported in 47 
All 332. 1 In that case the judgment was 
signed, dated and delivered in the absence 
of the parties or their pleaders and without 
previous notice to them and the plaintiff 
was ordered to deposit the pre-emption 
money within three months of the date of 
the delivery of the said judgment. It was 
held that the judgment was not validly 
pronounced within the meaning of Er. 1 
and 3 of O. 20, Civil P. C., and that as 
regards the payment of the pre-emption 
price, time began to run against the plain- 
tiff as from 14th January 1925, when he 
was informed of the judgment. 


Mr. Sawhney on behalf of the respondent 
contended that even if 8th January 1937, 
be taken to be the date of the delivery of 
the judgment, the appeal to the learned 
District Judge was still barred by time. 
Mohammad Zaman applied for a copy of 
the judgment on 29th January and obtained 
it on 5th February. He applied for a copy 
of the decree on 16th February and 
obtained it on 19th February. The appeal 
was filed in the Court of the learned Dis- 
trict Judge on the same day. If eight days 
be allowed for a copy of the judgment and 
four days for a copy of the decree, 19th 
February would be the last date of limita- 
tion. It was held in 47 All 509 2 that, ini 
calculating the period of limitation for filing] 
an appeal, time requisite for obtaining aj 
copy of the judgment of the appeal and al 
copy of the decree sheet must be excluded.] 
The contention of the learned counsel for 
the respondent was that the last day of 
limitation for the filing of the appeal was 
15th February 1937, and as no application 
for obtaining a copy of the decree was put 
in till 16th February, the time taken in 
obtaining copy of the decree cannot . be 
excluded in computing the period of limita- 
tion. The Court was however closed on 
15th February 1937. The appeal could 
therefore be put in till 4 P.M. on 16th 


1. Kharak Singh v. Laocham Singh, (1926) 

A I R All 298=86 I O 869=47 All 882—28 

A L J 146. 

2. Ramzan Bakhsh v. Mahomed 

A I R All 436=87 I C 484=47 All 609=23 

A L J 342. 
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February by virtue of S. 4, Limitation Act. 
As tbe application for obtaining a copy of 
jthe decree was made on 16th February, 
the application must be taken to have been 
made within limitation. Even if it be 
jassumed that the application for obtaining 
ja copy of the decree does not strictly fall 
within the purview of S. 4, Limitation Act, 
the general principle underlying this Section, 
which has been reproduced in S. 10, General 
Clauses Act, must be given effect to, namely 
that where an act or proceeding is allowed 
to be done on a certain day, then if the 
Court or office is closed on that day, the 
act or proceeding shall be considered as 
done or taken in due time, if it is done or 
taken on the next day afterwards on which 
the Court or office is opened. The facts of 
the Privy Council case reported in 49 Cal 
999, 3 relied upon by the learned counsel 
for the respondent, are very different from 
the facts of this case and no assistance can 
therefore be derived from that ruling. 

For the reasons given above, I accept 
this appeal, set aside the judgment and the 
decree of the learned District Judge, dated 
14th August 1937, and remand the case to 
him for a decision of the appeal preferred 
in his Court in accordance with law. The 
court-fee levied on the memorandum of 
appeal in this Court shall be refunded and 
the other costs shall abide the result. The 
learned counsel for the parties have been 
directed to cause their respective clients to 
appear in the Court of the learned District 
Judge of Rawalpindi on 1st March 1938. 

D.S./r.K. Case remanded. 

3. Pramatha Nath Roy v. William Arthur Lee 
(1922) 9 A I R P C 352=68 I C 900=49 Cal 
999=49 I A 307 (P C). 
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Tek Chand and Abdul Rashid JJ. 

Karam Chand and another — 

Defendants — Appellants, 
v. 

Narinjan Singh, Plaintiff, and others , 

Defendants — Respondents. 
Letters Patent Appeal No. 20 of 1937, 
Decided on 14th May 1937, from order of 

Skemp J., in S. A. No. 652 of 1936, D/. 4th 
December 1936. 

(a) Civil P C. (1908), O. 32, R. 3-Person 
acting as de facto guardian ad litetn — Formal 
order of appointment absent — Proceedings 
neld not invalid. 


Where a person acts as the do facto guardian 
ad litem of tho minor, the mere absence of an 
order formally appointing such person as guardian 
ad litem is not fatal to tho validity of the pro- 
ceedings : 30 Cal 1021 (P C) and A / It 1023 Lah 
075, lid. on. [P 711 C 2] 

(b) Civil P. C. (1908), O. 32, R. 7— Provi- 
sions are mandatory. 

Whero a suit was compromised by a guardian 
ad litem of a minor without complying with tho 
provisions of It. 7, tho compromise and the dccreo 
passed thereon aro not binding on the minor, even 
if the compromise was signed by tho minor, he 
being uot sui juris. [P 7H C 2] 

(c) Mi nor — Suit compromised by guardian 
ad litem Court holding compromise as not 
binding on minors — Suit should be revived 
from stage where it was compromised. 

When a compromise of a suit entered into by a 
guardian ad litem of a minor is held to be not 
binding on a minor, tho proceedings in the original 
6uit should be revived from the stage at which 
they were when the irregularity of compromise 
was committed: 35 All 187 (P C) and A I R 
1936 Lah 861, Rcl. on. [P 711 C 2] 

J. L. Kapur and Qabul Chand Mital — 

for Appellants. 

Achhru Ram, Inder Dev, J. N. Agnihotri 
for N. C. Pandit and N. C. Pandit — 

for Respondents. 

Tek Chand J. — Tbe facts which have 
led to this litigation are as follows : Ladha 
Singh and Sham Singh, sons of Mul Singh, 
owned in equal shares two Ahatas in 
Lyallpur on which they had built a house. 
Ladha Singh had a son, Narinjan Singh, 
who was born on 19th April 1917. On 7th 
June 1920, Ladha Singh and Sham Singh 
mortgaged the house to one Ram Sarup for 
Rs. 5000 by a registered deed. In April 
1922, Ladha Singh, ignoring this mort- 
gage, orally gifted his one-half share in the 
house to his son Narinjan Singh who was 
five years old at the time, and on 24th 
April 1922 a mutation was sanctioned in 
respect of this gift showing Narinjan Singh 
as the owner of one-half of the house. On 
24th May 1925, Sham Singh and Ladha, 
Singh, ignoring the gift and describing 
themselves as owners of the house, mort- 
gaged it to Ganesh Das, who redeemed 
the prior mortgagee, Ram Sarup. On 23rd 
September 1926, Ladha Singh and Sham 
Singh again mortgaged the house to Piar 
Singh for Rs. 6000 who paid off Ganesh 
Das. Four years later, on 22nd September 
1930, Ladha Singh, acting as the mukhtar 
of Sham Singh and guardian of his son 
Narinjan Singh, (who was described as the 
owner of one-half) mortgaged the entire 
house to Karam Chand and Mt. Lai Devi, 
appellants, for Rs. 7500, the major por- 
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tion of which was utilized in paying off 
the prior mortgagee, Piar Singh. At the 
time of this last mortgage, the house was 
in possession of a tenant named Bhagwan 
Singh, from whom the mortgagees were 
authorized to realize the rent and credit it 
towards the interest payable under the 
mortgage deed. The tenant having failed 
to pay rent to the mortgagees, Karam 
Chand and Mt. Lai Devi, they brought a 
suit against him for recovery of the amount 
due. To this suit Sham Singh and Narinjan 
Singh, minor, through Ladha Singh as his 
guardian ad litem, were made parties. The 
suit was dismissed on the ground that 
Ladha Singh had no authority to mortgage 
the house on behalf of Narinjan Singh. 

On 23rd February 1934, Karam Chand 
and Mt. Lai Devi instituted a suit against 
Sham Singh, Ladha Singh and Narinjan 
Singh for a declaration that they were 
the mortgagees in possession of the house 
under the mortgage deed of 22nd Septem- 
ber 1930. In the plaint Narinjan Singh 
was described as a minor under the guar- 
dianship of his father Ladha Singh, and 
along with the plaint a list of the relations 
of Narinjan Singh was filed, which includ- 
ed Mt. Karam Devi, the grandmother of 
Narinjan Singh. No formal order appoint- 
ing any person as the guardian ad litem of 
the minor was passed by the Court ; Ladha 
Singh did not defend the suit either for 
himself or on behalf of the minor. But 
Mt. Karam Devi, describing herself as the 
guardian ad litem of Narinjan Singh, minor, 
filed a very comprehensive written state- 
ment denying the plaintiffs’ claim and 
raising numerous objections to the validity 
of the mortgage of one- half of the house 
which was claimed as owned by Narinjan 
Singh under the oral gift by Ladha Singh 
made in April 1922. She engaged a pleader, 
Lala Hans Raj, to conduct the case on 
behalf of the minor. In the vakalatnama 
authority was given to Lala Hans Raj to 
“compromise the suit in whole or in part." 
After issues had been framed, and the 
plaintiffs’ evidence recorded in part, the 
hearing was adjourned to 6th December 
1934. On that date, an application to refer 
the dispute to the arbitration of certain 
named persons was presented to the Court 
signed by the plaintiffs, Ladha Singh, and 
Narinjan Singh himself, (who was 17 years 
and 7£ months old at the time) and Lala 
Hans Raj, pleader for Mt. Karam Devi, 
guardian ad litem of Narinjan Singh. The 
Court granted the application and referred 


the dispute to arbitration. The arbitrators 
filed their award on 14th January 1935. 
It was to the effect that a sum of Rupees 
7500 was due to the plaintiffs by the 
defendants, and that the transaction of 
mortgage, being for family necessity, was 
binding on Narinjan Singh. 

Objections were filed by Lala Hans Raj, 
pleader for Mt. Karam Devi, guardian of 
Narinjan Singh, alleging that the arbitra. 
tors were guilty of misconduct and the 
award was invalid. On these objections, 
issues were framed and the hearing was 
adjourned to 11th March 1935 for evi- 
dence. On that date Karam Chand, plain, 
tiff, Ladha Singh, Lala Hans Raj, pleader 
for Mt. Karam Devi, and Narinjan Singh 
(who was still a minor) made a joint 
statement before the Court that they had 
entered into a compromise to the effect 
that if the sum of Rs. 7150 was paid by 
the defendants, including Narinjan Singh, 
to the plaintiffs by 30th June 1935, the 
house in question would be released, free 
from all encumbrances ; in default the 
mortgagees would be entitled to realize 
Rs. 7500 from the entire house, as pro- 
vided in the award. This statement was 
signed by Karam Chand, plaintiff, Lala 
Hans Raj, pleader, Lala Ladha Singh and 
Narinjan Singh. Immediately after this, 
another statement was made by Lala Hans 
Raj, pleader, asking the Court “to sanction 
the compromise on behalf of Narinjan 
SiDgh, defendant." Thereupon the Subordi- 
nate Judge passed an order “accepting 
the compromise and granting a decree in 
accordance with its terms." No formal 
application under O. 32, R. 7, Civil P. C., 
for sanction to enter into the compromise 
on behalf of the minor was made by or on 
behalf of Mt. Karam Devi as the guardian 
ad litem ; nor was any order granting the 
sanction passed ; nor did the order accept- 
ing the compromise indicate that the com- 
promise was for the benefit of the minor. 

A few weeks later, on 19th April 1935, 
Narinjan Singh attained majority, and on 
15th July 1935 he instituted the present 
suit for a declaration that the decree in the 
aforesaid suit was not binding on him, as : 

(1) he was not properly represented in the 
former suit, no application having been 
made for the appointment of a guardian 
ad litem for him, nor any order passed 
appointing any one as suoh guardian ; and 

(2) that no express sanction had. been given 
by the Court in respect of the compromise, 
which was not for his benefit. 
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The trial Judge decreed the suit, declar. 
ing that the decree of 11th March 1935 
•was ineffectual so far as Narinjan Singh, 
plaintiff, was concerned. On appeal by 
Karam Chand and Mb. Lai Devi, the Senior 
Subordinate Judge came to the contrary 
conclusion; he held that the plaintiff was 
effectively represented by Mb. Karam Devi 
in the former suit, and that though no 
formal order appointing her as guardian 
was passed, this was a mere irregularity 
which had not prejudiced the plaintiff in 
any way. He further found that it appeared 
from the proceedings in that suit that the 
Judge, who had passed the decree, had 
considered that the compromise was for 
the benefit of the minor, and that the 
mere fact that no formal order expressly 
sanctioning the compromise had been passed 
did not vitiate the decree based thereon. 
He accordingly accepted the appeal and 
dismissed the plaintiff’s suit. On second 
appeal a learned Judge of this Court, sitting 
in Single Bench, held that there were 
serious irregularities inasmuch as no guar- 
dian ad litem had been appointed under 
O. 32, R. 3, Civil P. C., and that no sanc- 
tion had been sought or granted by the 
Court to compromise as required by O. 32, 
R. 7, Civil P. C. He accordingly accepted 
the plaintiff’s appeal and restored the 
decree of the trial Judge granting the plain, 
tiff the declaration asked for. From this 
decree Karam Chand and Mt. Lai Devi 
had appealed under Cl. 10 of the Letters 
Patent, after having obtained the necessary 
certificate from the learned Judge. 

It is no doubt true that Ladha Singh had 
been described as the guardian ad litem of 
Narinjan Singh minor in the plaint of the 
previous suit; it is also true that the 
interests of Ladha Singh were adverse to 
those of Narinjan Singh. But along with 
the plaint a list of the near relations of the 
minor had been given, as required by the 
Lahore High Court Rules, and one of the 
persons mentioned therein was his grand, 
mother, Mt. Karam Devi. As already stated, 
Mt. Karam Devi appeared to resist the suit 
on behalf of Narinjan Singh. She engaged 
a pleader and filed a written statement 
raising every conceivable plea. The Court 
admitted the written statement, and allowed 
the pleader to cross-examine the witnesses 
produced by the then plaintiffs. Mt. Karam 
Devi had already filed another suit on 
behalf of the minor relating to this very 
property; and it is nob alleged that her 
interests were in any way adverse to those 


of the minor. It is clear that she acted as 
the de facto guardian ad litern of the minor 
and in the circumstances, the mere absence 
of an order formally appointing her as 
guardian ad litem is not fatal to the vali- 
dity of the proceedings: 30 Cal 1021 1 and 
5 Lah 38.' Mr. Achhru Ram, who appears 
on behalf of the plaintiff respondent, con- 
cedes that the decree in the former suit 
could not be set aside on this ground. 

The other irregularity, however, is of a 
more serious nature. At the time of the 
compromise Narinjan Singh was admittedly 
a minor, and as laid down in O. 32. R. 7, 
Civil P. C., his guardian ad litem could 
have entered into a compromise only with 
the leave of the Court, expressly recorded 
in the proceedings. In this case no applica- 
tion for sanction to enter into a compro- 
mise was filed by Mt. Karam Devi, nor was 
an order expressly recorded by the Subor- 
dinate Judge granting sanction to the guar- 
dian to enter into a compromise. Nor again 
is there anything to indicate that when the 
terms of the compromise were placed before 
the Subordinate Judge, and accepted by 
him, he applied his mind to the all impor- 
tant question, that the compromise was for 
the benefit of the minor. It must therefore 
be held that the provisions of Rule 7 were 
not complied with, and the compromise 
and the decree passed thereon are not bind- 
ing on the minor. It is no doubt true that 
Narinjan Singh himself had signed the 
statement embodying the terms of the com- 
promise, but he was no sui juris then, and 
the so-called consent, given by him during 
minority, is of no avail. For this reason 
therefore the plaintiff is entitled to a decla-' 
ration that the compromise and the decree 
based thereon are not binding on him. 

The next question is as to the proper 
order to be passed on the above findings. 
Mr. Achhru Ram for the plaintiff-respon- 
dent concedes that the order of the trial 
Judge, restored by the learned Judge of 
this Court, granting the above declaration 
simpliciter is incomplete, and that it should 
have further been ordered that the proceed-! 
ings in the original suit be revived from 
the stage at which they were when the 
irregularity above mentioned was com. 
mitted : 35 All 487 3 and AIR 1936 Lah 

1. Waliau v. Banke Behari, (1903) 30 Cal 1021 = 

30 I A 182=7 C W N 774=8 Sar 512 {P C). 

2. Phulli v. Debi Pershad, (1923) 10 A I R Lah 

675=75 I C 449=5 Lah 38. 

3. Partab Singh v. Bhabuti Singh, (1913) 35 AH 

• 487=21 I O 288=40 I A 182=16 O C 247 = 

11 A L J 901 (P C). 
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861. In modification of the decree under 
appeal therefore, we pass a decree declar. 
ing that the plaintiff is not bound by the 
compromise and the decree based thereon 
passed by Lala Chhakan Lai, Subordinate 
Judge, on 11th March 1935, and we direct 
that the former suit be restored at its 
original number and proceedings therein re. 
started from the stage at which they were on 
14th February 1935. Having regard to the 
peculiar circumstances of the case, we leave 
the parties to bear their own costs through- 
out. Both counsel have been directed to 
cause their respective clients to appear 
before Sheikh Maqbul Ahmad, Subordinate 
Judge, First Class, Lyallpur, on 14th June 
1937, when a date will be fixed for further 
proceedings in accordance with the fore, 
going directions. 

Abdul Rashid J. — I agree. 

B.D./r.k, Decree modified. 

4. Wasanda Ram v. Ram Chand, (1936) 23 A I R 
Lah 861=168 I C 292. 
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Addison and Din Mohammad JJ. 

Lala Megh Raj — Plainti ff — 

Appellant. 

v. 

Firm Raghbar Das. Beni Prasad — 

Defendant — Respondent. 

First Appeal No. 327 of 1937, Decided 
on 2nd February 1938, from decree of 
Senior Sub-Judge, Ambala, D/. 16th June 
1937. 

(a) Civil P. C. (1908), O. 6, R. 17— Mere 

introduction of fresh matter does not alter 
nature of suit — Alteration affecting case is one 
where original suit is wholly displaced by pro- 
posed amendment or where totally inconsistent 
case is introduced — Leave to amend cannot be 
refused when such is not the cue. 

It is not by a mere change in the wording of the 
plaint or the introduction of fresh details that 
the nature of a suit is altered. The alteration 
which affects the case is one where the original 
suit is wholly displaced by the proposed amend- 
ment or where a totally different or inconsistent 
case is introduced. But where this is not the oase, 
leave to amend cannot be refused merely on the 
ground that the words which did not find place in 
the original plaint had been introduced in the 
subsequent plaint, even though the effect of those 
words is not to introduce a new or an inconsistent 
oase. [P 714 0 1] 

(b) Deed — Construction — Power of attorney, 
construction of — Rule that powers of attorney 
should be strictly construed relates only to sub* 
stantive portion of document and not to intro* 
ductory remarks. 


The rule laying down that powers of attorney 
should be striotly construed relates only to the sub- 
stantive part of the document where a particular- 
authority is conferred upon the attorney, and not 
to mere introductory particulars in the document. 
Documents in this country are not drafted with- 
that meticulous care which is necessary and parties 
should not be penalized for such formal defects aa 
are not material : (1893) A C 170, Expl. 

[P 714 C 1, 2J 

Mehr Chand Mahajan and Tek Chand 

— for Appellants 

Barkat Ali (Malik) and Asa Ram — 

for Respondent. 

Din Mohammad J.— This appeal has 
arisen in the following circumstances : On- 
1st October 1936 a suit was instituted on 
behalf of Megh Raj as proprietor of th& 
Firm Ganesha Mai Megh Raj, through 
L. Kundau Lai, against the Firm Raghbar 
Das Beni Parshad, through Beni Parshad. 
The claim was described in the following 
terms: “For recovery of Rs. 9815 princi- 
pal and interest on the basis of bahi account 
and other oral and documentary evidence 
of all sorts.” In para. 1 of the plaint it was- 
stated that the plaintiff firm was a joint 
Hindu family firm carrying on business in 
Ambala city. In para. 2 of the plaint it 
was said that the defendant firm borrowed 
money from the plaintiff firm on bahi 
account and promissory note on various- 
occasions commencing from the year 1929. 
In para. 3 reference was made to a certain 
draft executed by the defendant in which 
he admitted his liability to the extent of 
Rs. 9000 to the plaintiff firm. This peti- 
tion of plaint was signed by Kundan Lai',, 
mentioned above as mukhtar khas (special 
attorney). The defendant firm put in a 
written statement on 10th November 1936-, 
in which, along with the pleas on facts, 
certain preliminary objections to the draft- 
ing of the plaint were also raised. It was 
contended inter alia that inasmuch as it 
was alleged in the plaint that the plaintiff 
firm was a joint Hindu family firm, the 
suit should have been instituted in the 
name of the firm and not in that of Megh 
Raj. It was also pleaded that the suit could 
not be instituted “through the special agent 
of Megh Raj.” It was further urged that 
no details had been given in the plaint ae 
to the date from which the account com- 
menced and the date up to which it con- 
tinued, nor of the amounts advanced and 
the amounts repaid; nor had any transli- 
teration of the bahi entries been attached 
to the plaint. On 4th December 1936 the 
plaintiff put in a reply to these objection 
stating that the suit could proceed in the* 
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form in which it was instituted and that amendments made were not in accordance 


it could be instituted through the special 
agent. 

The Senior Subordinate Judge being 
otherwise busy on that date, adjourned tho 
case to 20th January 1937; and on that date 
an order was made that inasmuch as in 
para. 2 of the plaint it had not been clearly 
stated how much money was borrowed on 
the promissory note, how much on bahi 
account and between which periods, the 
plaintiff should submit a properly amended 
plaint. In pursuance of this order, the 
plaintiff put in an amended plaint on 28th 
January 1937. In the column of claim it 
was reiterated that the suit was for reco- 
very of Rs. 9815 principal and interest on 
the basis of bahi account and other oral 
and documentary evidence of every kind. 
In para. 2 of the amended plaint it was said 
that the firm Gauesha Mai Megh Raj was 
a joint .Hindu family firm of which Megh 
Raj and his minor son Gian Chand were 
members. In paras. 3 to 7 the details of 
the accounts commencing from 17th April 
1929 and ending on 23rd June 1932 were 
mentioned and reference was also made 
to an agreement, dated 24th July 1932, 
wherein the defendant had admitted his 
liability to the plaintiff to the extent of 
Rs. 12,600. The remaining paragraphs of 
the amended plaint merely repeated what 
had already been said in the original plaint. 
This plaint was signed by Megh Raj as 
proprietor of the Firm Ganesha Mai Megh 
Raj. To this amended plaint, further pleas 
were submitted by the defendant on 9th 
February 1937 and it was urged inter alia 
that the plaint had not been amended in 
accordance with the directions of the Court 
and that the amendments made had changed 
the nature of the suit as originally institu- 
ted and this was not permissible under 
the law. On the pleadings of the parties 
the Senior Subordinate Judge framed the 
following issues : 

1. Has the amendment of the plaint been made 
in accordance with tho orders of the Court ? 2. 
Does not amendment made in the plaint change 
the nature of the suit as originally filed and if so, 
what is its effect ? 3. Can the suit proceed in the 
name of the plaintifl as stated in the plaint, or 

, b l fil . ed in «»« name of the Firm Ganesha 
Mai Megh Raj ? 4. Is the signing and presenta- 
tion of the plaint by Kundan Lai valid ? 5. Ib 
the mukhtarnama by L. Megh Raj in favour of 

Lt. Kundan Lai not properly attested and not 
valid ? 

In his decision on Issues 1 and 2, the 
Senior Subordinate Judge stated that coun- 
sel for the plaintiff had admitted that the 


with the orders of the Court and ho fur- 
ther amplified this statement by referring 
to certain matters which in hi3 view had 
changed the nature of the suit. Some of 
tho matters so referred to were as follows : 
1. Tho plaintiff had omitted to make any 
mention of the debt borrowed on the foot 
of the promissory note as had been alleged 
in tho original plaint. 2. The original plaint 
had been signed by Kundan Lai, whose 
locus standi was in dispute, while tho 
amended plaint was signed by Megh Raj 
himself and this could not be done without 
the permission of the Court. 3. No men- 
tion was made in the original plaint of any 
other partner of the joint Hindu family 
firm, while in the amended plaint the name 
of Gian Chand was mentioned as another 
member of the joint family. 4. Para. 2 of 
the original plaint had been split up into 
six paragraphs, thu3 changing the entire 
aspect of the case. 

On the grounds mentioned above he 
rejected the amended plaint and proceeded 
to deal with the plaint which had origi- 
nally been presented. On Issues 3 and 4 
the Senior Subordinate Judge decided that 
the power of attorney executed in favour 
of Kundan Lai was not valid, that it did 
not show that that power of attorney had 
been given for instituting the pre3ent suit 
and that consequently he had no locus 
standi to institute the suit on behalf of the 
firm. He further came to the conclusion 
that inasmuch as the power of attorney 
was defective, both the signing and pre- 
sentation of the plaint were also invalid 
and so was the appointment of a pleader 
for conducting the case. On Issue 5 his 
decision went in favour of the plaintiff ; 
but as he had decided the other issues 
against him, holding that there was no 
proper plaint before him nor were its pre- 
sentation and attestation valid, he dis- 
missed the suit with costs. The present 
appeal has been preferred from the 9 aid 
order of the Senior Subordinate Judge. 

After hearing counsel for the parties, we 
are satisfied that the objections raised to 
the drafting of the plaint were too trivial 
to be taken notice of and that the Senior 
Subordinate Judge was entirely wrong in 
holding that by the amendments introduced 
in the amended plaint any directions given 
by him were disobeyed or that the charac- 
ter of the suit was altered. In fact, he had 
given no directions whatever in the matter 
and, as stated above, while making hi 9 order 
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requiring the plaintiff to amend the plaint, 
he had merely indicated that certain details 
were lacking in the original plaint. The 
Senior Subordinate Judge should have 
,known that it is not by mere change in the 
[wording of the plaint or the introduction 
of fresh details that the nature of a suit is 
altered and that the alteration which 
affects the case is the one where the origi. 
nal suit is wholly displaced by the proposed 
amendment or where a totally different or 
inconsistent case is introduced. But where 
this is nob the case, leave to amend cannot 
be refused merely on the ground that the 
words which did not find place in the 
original plaint had been introduced in the 
subsequent plaint, even though the effect 
of those words is not to introduce a new 
or an inconsistent case. The objections 
raised and allowed by the Senior Subordi- 
nate Judge were so frivolous that counsel 
for the respondent before us did not make 
any attempt to rely on them. He frankly 
conceded that he could not support the 
judgment of the Senior Subordinate Judge 
on that score. 

The only matter on which he laid much 
stress was that the power of attorney exe- 
cuted in favour of Kundan Lai could not 
authorize him to institute the present suit, 
inasmuch as in his power of attorney the 
title of the suit which he was authorized 
to institute was given as “ Megh Raj v. 
Beni Parshad,” and the present suit was 
by Megh Raj as proprietor of a certain 
firm against Beni Parshad as a representa- 
tive of another firm. In our view this 
■ground too is as flimsy as the other grounds 
taken by the defendant against the drafting 
of the plaint. Documents in this country 
are not drafted with that meticulous care 
which is necessary and parties cannot be 
penalized for such formal defects as are not 
material. If we ignore the description of 
the plaintiff and the defendant given in the 
title of the suit, the suit is between Megh 
Raj and Beni Parshad. In the plaint it was 
essential to give an exact description of 
the parties but we do nob consider that the 
same care was necessary to be taken in the 
drafting of the power of attorney. 

Counsel for the respondent has referred 
to 1893 A C 170 1 where at p. 177 of the 
report it is said that powers of attorney 
should be strictly construed ; but those 
remarks relate to the substantive part of 

1. Bryant. Powis and Bryant Ltd. v. La Banque 
De Pouple, (1893) A C 170=62 L J P 0 68= 

■ 1 R 836=68 L T 646=41 W R 600. 


the document where a particular authority 
is conferred upon the attorney and nob to 
introductory particulars like the present. , 
We may remark in this connexion that in 
spite of the fact that the defendant had 
put in pleas on two different occasions, the 
objection in this form was nob taken on 
either occasion. What he intended to con- 
vey by his original objections was that 
Megh Raj not being a proper person to 
institute the suit in his own name, his 
special attorney too was equally incom- 
petent. We need not discuss this matter 
further as it is sufficiently clear that there 
was no substance in any of the objections 
taken by the defendant to the form or 
frame of the suit. We accordingly accept 
the appeal, set aside the decree of the 
Senior Subordinate Judge dismissing the 
suit and remand the case to him under 
O. 41, R. 23, Civil P. C., for disposal in 
accordance with law. The court-fee paid on 
this appeal will be refunded to the appel- 
lant. Other costs of the appeal will be borne 
by the parties. 

r.m./r.k. Appeal accepted . 
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Radha Kishen — Convict — Appellant. 

v. 

Emperor . 

Criminal Appeal No. 1217 of 1937, 
Decided on 25th January 1938, from 
order of Magistrate, First Class, Mianwali, 
D/- 27th September 1937. 

(a) Criminal Trial — Evidence— Statement of 
formal witness for prosecution assisting defence 
has not much weight. 

Statement of a formal witness for the prosecu- 
tion, which goes to assist the defence, does not 
have that weight which it would have had if he 
had been a witness for the prosecution as to the 
material facts of the case. [P 716 0 1] 

(b) Criminal Trial — First information report 
— Delay in making report is only suspicious 
circumstance — It is no ground for rejecting 
evidence. 

Delay in making a report to the polioe is only 
a suspioious oiroumstance whioh puts the Court 
on its guard and cannot by itself be held to be a 
reason for rejecting evidence whioh is otherwise 
fully entitled to credit. [P 717 0 1] 

(c) Criminal Trial — Evidence — Police diary 
— Statement of witnesses recorded in police 
diary — Burden of rebutting it is not very 
heavy — Witness, respectable educated man 
and quite disinterested — Slight discrepancy in 
his statement in Court and what is recorded 
in ‘diary’— His denial of accuracy of statement 
in diary may be accepted as correct. 
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There is an initial presumption of accuracy in 
the case of official records but in the case of state- 
ments of witnesses recorded in the polico diaries, 
the burden of rebutting them is not very heavy. 
Where the witness is a respectable educated man 
and quite disinterested and the difference between 
what he did say and what he is recorded as say- 
ing, is very slight and could easily have been 
duo to a misunderstanding by the Police Officer 
recording the statement, his denial of the accu- 
racy of the statement attributed to him by the 
Polico Officer may be accepted as correct. 

[P 717 C 1] 

(d) Penal Code (I860), S. 304, Part 2 and 
S. 325 — Accused striking only one lathi blow on 
head of deceased, on being struck with hockey 
stick by latter — Intention of accused merely 
appearing to give ordinary beating to deceased 
Offence does not fall under S. 304, Part 2 
but only under S. 325. 

\\ here tho accused struck only one blow with 
a stick on the head of the deceased, and that too 
after the latter had struck him on the thigh with 
a hockey stick and up to that point the accused 
merely appeared to have intended to give tho 
deceased an ordinary beating with his stick, and 
ordinary beating was all that seemed to have 
been required by the motivo suggested for the 
attack, it cannot bo assumed in the circumstances 
of tho case that tho accused intentionally struck 
a blow which ho knew was likely to cause death. 
The offence committed by him does not therefore 
fall under S. 304, Part 2 but one under S. 325. 

[P 718 C 1) 

B. R. Puri — for Appellant. 

A. G. Maurice for Advocate. General — 

for the Crown. 

Judgment. — Radha Kishen appeals 
against a conviction under S. 304, Part 2 
and a sentence of five years’ rigorous impri. 
6onment and Topan Ram appeals sepa- 
rately against the conviction under S. 325, 
I. P. C., and a sentence of three years’ 
rigorous imprisonment. The appeals arise 
out of the same trial and I will dispose of 
them in one judgment. The facts of this 
case as set forth in the prosecution evi- 
dence are as follows : One Wazir Muham- 
mad Khan was a teacher in the District 
Board School at Jandanwala in the Mian- 
wali District. Radha Kishen was a resi- 
dent of that village and Topan Ram was 
a resident of the village of Ahmed Shah- 
wali. On 4th June last Wazir Muhammad 
Khan and Muhammad Zaman (P. W. 10) 
who is a Superintendent of the boarding 
house of the school had remonstrated 
with Radha Kishan for making water 
dose to the boarding house. On 6th June 
which was a Sunday, Mohammed Zaman 
with other three masters and a candidate 
master was sitting in the room of the 
boarding house and Wazir Mohammed 
Khan who did not reside in the boarding 


house came and joined them at 9 A. M. 
At some unspecified time afterwards Wazir 
Mohammed Khan went out to make water. 
At half past 11 these persons heard a 
row outside the hoarding house and they 
saw Topan Ram, who had a stick, striking 
Wazir Mohammed Khan on tho shoulder. 
Radha Kishan then struck him on the 
hand. Wazir Mohammed Khan had a 
hockey stick, which he usually carried 
with him, and he in return dealt Radha 
Kishen a blow on the right thigh. Radha 
Kishen then struck him on the head and 
he fell down. He was temporarily stunned 
but was helped into the boarding house 
and there he told the witnesses that he 
had again found Radha Kishen making 
water and there had been an altercation 
between them after which he went to the 
bazar. On his coming back he saw Radha 
Kishen and Topan Ram waiting for him 
and as he passed they attacked him in 
the manner described. The defence of 
Radha Kishen is that the affair took place 
at his shop in the bazar, that he was 
attacked by Wazir Mohammed Khan and 
that he wrested the hockey stick from 
Wazir Mohammed Khan and struck him, 
whereupon Wazir Mohammed Khan fell 
down and struck his head and became 
unconscious. Topan Ram’s defence is an 
alibi. He has led evidence to show that 
on that day he was at Maghiana where he 
attested a document which has been pro. 
duced as evidence. 

The first thing that strikes one about 
this case is that the prosecution witnesses 
are respectable persons who have, as far 
as can be seen from the record, absolutely 
no motive for implicating any other per- 
son but the persons who actually com- 
mitted this assault on Wazir Mohammed 
Khan. The mere fact that they are teachers 
in the same school does not mean that 
they have any reason to name innocent 
persons as the perpetrators of this assault 
and it has not been suggested that they 
have any enmity with either of the appel- 
lants or any other reason for falsely 
implicating them. That being so it seems 
to me that before one disbelieves their 
evidence one wants something more than 
the few circumstances that counsel have 
been able to glean from a diligent scrutiny 
of the record. The first contention of 
counsel is that the dying declaration of 
Wazir Mohammed Khan must be rejected 
on account of the medical evidence. There 
is no doubt that the Civil Surgeon at first 
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expressed the opinion that this blow would 
cause immediate unconsciousness which 
would continue until death. But he has 
under further examination admitted that 
it is quite possible that the first uncon. 
sciousness described may merely have been 
due to the deceased being stunned by 
the force of the blow, and that when he 
recovered from this, he would have a lucid 
interval before the final unconsciousness 
supervened which resulted in death. It 
cannot therefore be said that the medical 
evidence is in any way incompatible with 
the truth of the prosecution story. On the 
other hand, to some extent it supports it as 
the ordinary layman inventing a false story 
would not be likely to invent two separate 
periods of unconsciousness. 

The second objection which counsel took 
was that the statement of Mohammed 
Zaman would show that Wazir Moham- 
med Khan went out to make water at 9 
A. M. or shortly after and that therefore 
there is no explanation of what was hap- 
pening between 9 o’ clock and half past 11 
when the assault is said to have taken 
place. But again this argument appears to 
me to flow from an unnecessary literal 
interpretation of Mohammed Zaman’s evi- 
dence. No doubt as it reads it would sug- 
gest that Wazir Mohammed Khan left the 
place to make water somewhere about 
9 o’ clock but it does not necessarily mean 
this, and taken with the context obviously 
was not intended to mean anything of the 
sort. But if so, the dying declaration itself 
shows that when the deceased went out to 
make water he did not immediately come 
back to the school but went into the bazar 
and it is impossible to say how long he 
had been in the bazar. The prosecution 
witnesses were not with him and he being 
dead cannot tell us. The third objection 
arises from the evidence of the patwari 
who made the plan and appears as a pro- 
secution witness. This witness is certainly 
a prosecution witness in name. But he is 
only a formal witness for the prosecution 
and if he makes a statement assisting the 
defence, it does not appear to me to have 
that weight which it would have had if he 
had been a witness for the prosecution as 
to the material facts of the case. In cross- 
examination he says that a certain place 
shown as No. 10 in his plan was pointed 
out to him by the witnesses as the scene 
of the fight. Now if this is true, that spot 
is inconsistent with the prosecution version 
and more consistent with the version given 


by Radha Kishen. A careful examination 
of the plan, Ex. P. D., shows that there is a 
little mark in light blue ink which appears 
to have been made by a fountain pen and 
above it there are the Urdu numerals 10 
in black ink. A certified copy of the plan 
has been produced in which there is a little 
round mark at the place where the 10 
appears on Ex. P. D., but no mark corres- 
ponding to the mark in blue ink. The wit- 
ness gave his evidence on 5th July and 
this certified copy was made on 28th June. 
If the round mark in the certified copy 
was copied from the blue ink mark in Ex. 
P. D., the patwari’s evidence becomes open 
to grave suspicion, as this mark was clearly 
not made at the same time as the rest of 
the plan which is in black Indian ink. If 
it was not, there is no mark in Ex. P. D. 
of which it could be a reproduction, unless 
the second digit of the Urdu No. 10 was 
already in existence. This digit is not just 
a dot, but nearly a circle, and could be a 
badly written Urdu 5. If so, the patwari 
when he said he put down the No. 10 on 
the plan in Court would only have put 
down the 1, which with the other mark 
which could be read either as a large mis- 
written dot, or a small miswritten circle, 
would have constituted the No. 10. That 
this round mark may originally have been 
meant for an Urdu 5 is made likely by the 
'fact that it is in front of a house, which 
by comparison with another house on the 
plan is shown to be 5 karams long. If this 
is not a 5, this is the only house in this 
part of the plan of which the dimensions 
are not shown. In either case therefore 
there is considerable doubt about the bona 
fides of the patwari’s evidence and this 
doubt is increased when one finds that the 
notes on the plan by the Sub-Inspector of 
Police which are dated 7th June show 
quite a different spot as the scene of the 
occurrence. It seems to me therefore that 
the patwari’s evidence on this point is not 
reliable and therefore does not prejudicially 
affect the prosecution case. 

The next point taken by the counsel is 
the delay in making the report. The affair 
took place at half past 11, the report was 
made to the Head Master who lives about 
half a mile away at about 3 o’ clock and 
his report was made at the police station 
at 3-30. It cannot be denied that there 
is a greater delay than one would expect 
under the circumstances but there was 
work, namely the attending to the injured 
man, which could reasonably occupy the 
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witnesses for some considerable time. It 
must also be remembered that witnesses 
are not ordinary zamindars used to crimi- 
nal litigation who know the importance 
that the Courts have come to attach to an 
early report but school teachers who do 
not normally have anything to do with 
the Courts and would not realize that their 
failure to rush to the police at once would 
later give counsel an opportunity of arguing 
that they had invented the whole story. 
Moreover, it was not obviously the duty of 
any individual member of this party to go 
and report the facts to the police and this 
would probably also account to some extent 
for the delay in the report being made. 
After all, delay in making a report to the 
police is only a suspicious circumstance 
which puts the Court on its guard and 
cannot by itself be held to be a reason for 
rejecting evidence which is otherwise fully 
entitled to credit. In this case, as I have 
said above, the witnesses are thoroughly 
disinterested and have not been shown to 
have any motive for implicating the pre- 
sent appellants. An attempt has been made 
by counsel to criticize their conduct in not 
interfering to rescue Wazir Mohammed 
Khan, but here again only four blows were 
struck and the whole thing must have been 
over before they had time to lift a finger 
in his assistance. 

Another circumstance in the case on 
which counsel has relied for criticizing the 
prosecution case is the fact that one of the 
prosecution witnesses has denied the accu- 
racy of a statement alleged to have been 
made by him to the police. This statement 
was to the effect that the witnesses lifted 
Wazir Mohammad Khan from the place 
where he was injured into the boarding 
house. The story of the witness given in 
Court is that he walked supported by 
them. There is an initial presumption of 
accuracy in the case of official records, 
but I have never considered that in the 
case of the statements of witnesses recorded 
in police diaries the burden of rebutting it 
is very heavy. Where, as in this case, the 
witness is a respeotable educated man and 
quite disinterested and the difference be- 
tween what he did say and what he is 
recorded as saying is very slight and could 
easily have been due to a misunderstanding 
by the police officer recording the state- 
ment, I am quite prepared to accept as 
correct his denial of the accuracy of the 
statement attributed to him by the police 
officer. 


To sum up therefore there seems to me 
no real reason for rejecting the prosecution 
evidence in this case. The learned Magis- 
trate has felt some doubts about the truth 
of the evidence of three of the witnesses 
with regard to the previous altercation of 
the 4th June. I do not propose to deal with 
this at length except to say that I am not 
really convinced by the reasons which the 
learned Magistrate has given for casting 
doubt upon this evidence. To turn to the 
defence, I am in agreement with the 
learned Magistrate that the story told by 
Radha Kishen is far-fetched and I do not 
think that any reasonable person would 
accept it in the face of this disinterested 
and reliable prosecution evidence. The 
alibi of Topan Ram appears to be more 
formidable at first sight but it must be 
remembered that such evidence is easily 
procured in defence of a man who is in 
trouble and it would not be difficult for 
Topan Ram’s relative who lives at Maghi- 
ana to procure witnesses in support of a 
story of this sort. Moreover as the learned 
Magistrate has pointed out it was not 
physically impossible for Topan Ram to 
have reached Maghiana on the day of the 
occurrence after the attack. There is also no 
reason why the signature of Topan Ram 
could not have been added to the document 
produced in evidence of a later date, and 
from its position and appearance on the 
deed it looks as if that may well have been 
the oase. Moreover it is curious that a 
mere visitor to Maghiana should have been 
asked to attest this document when there 
must have been scores of local residents 
to do so, whose attendance would be easily 
procurable if they were later to be wit- 
nesses. But what is more important is that 
there is no suggestion of this defence in 
the cross-examination of the investigating 
officer and there was no mention of the 
attestation of this deed in the statement of 
Topan Ram recorded in Court on the 6fch 
July. All that Topan Ram says is that he 
was at Maghiana on that day. It seems to 
me that if he had really got this important 
evidence in his favour, namely that he had 
attested this deed at Maghiana on the day 
of the occurrence, he could not have failed 
to have said so when questioned by the 
Court. The alibi therefore does not appear 
to me to be reliable and cannot rebut 
the prosecution case. I consider that the 
Magistrate has rightly convicted the appel- 
lants. 

I am not however so convinced that any 
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offence under S. 304, Part 2, I. P. C., has 
been made out against Radha Kishen. 
After all he only struck one blow with a 
stick on the head and that was after the 
deceased had struck him on the thigh with 
a hockey stick. Up to that point the two 
appellants merely appear to have wished 
jto give an ordinary beating with sticks to 
Wazir Muhammad Khan and an ordinary 
beating is all that seems to have been 
required by the motive suggested for the 
attack. I do not think therefore that it can 
be assumed in the circumstances of the 
case that Radha Kishen intentionally 
struck a blow which he knew was likely to 
cause death. I therefore alter his convic- 
tion to one under S. 325 and in the circum- 
stances I reduce his sentence to one of 
three years’ rigorous imprisonment. With 
regard to Topan Ram I also consider that 
the conviction under S. 325 is not justified 
by the facts on the record. There is 
nothing to show that the last blow struck 
by Radha Kishen was in furtherance of a 
common intention by him and Radha 
Kishen that grievous hurt should be caused, 
as up till the time when Wazir Moham- 
med Khan retaliated by hitting Radha 
Kishen with his hockey stick, the beating 
was merely an ordinary one and only 
simple hurt was caused. Topan Ram did not 
strike any blow after that. I accordingly 
alter the conviction in his case to one 
under S. 323, I. P. C., and reduce his sen- 
tence to six months’ rigorous imprisonment. 

r.m./r.k. Convictions altered . 
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Addison, Ag. C. J. and 
Din Mohammad J. 

Firm Kishen Singh. Sant Ram — 

Plaintiff — Appellant, 
v. 

Firm Salig Ram-Bhagat Ram 

Defendant — Respondent. 

First Appeal No. 51 of 1938, Decided on 
16th June 1938, from decree of Senior 
Sub- Judge, Ludhiana, D /- 22nd November 
1937 

Civil P. C. (1908), S. 153 and O. 30, R. 1 — 
Suit by firm againct firm working in Patiala 
State — Opposite party described as “firm S at 
Patiala through C, manager and proprietor" — 
Amendment by substituting name of C, sole 
proprietor and manager in place of firm S held 
should be allowed. 

A firm brought a suit against another firm work- 
ing in the Patiala State. The description of the 


Salig Ram (Din Mohammad J.) A. I, R, 

opposite party was given as “firm S situate at 
Patiala State through C, manager and proprietor 
of the said firm.” An objection being brought that 
O. 30, R. 1 benefited firms in British India only 
and not the firms working in the Indian 8tates, 
the plaintiff applied that the plaint should be 
allowed to be amended by substituting the name 
of C , the sole proprietor and manager of the firm 
in place of firm S ; 

Held that in view of the fact that the name of 
C was already on the record and that the only 
defect in the plaint was that the opposite party 
had been wrongly described, the amendment ought 
to be allowed. [P 718 0 2] 

Dev Raj Sawhney — for Appellant. 

R. C. Soni — for Respondent. 

Din Mohammad J. — An application 
under Para. 17 of Sch. 2 to the Civil P. C., 
was made by the Firm Kishen Singh-Sant 
Ram against the Firm Salig Ram-Bhagat 
Ram working in the Patiala State. The 
description of the opposite party was given 
as below : 

Firm Salig Ram-Bhagat Ram, situate at Patiala 
State, Bazar Chaunk Kaserian, through Ghuranji 
Lai, manager and proprietor of the said firm. 

At the trial an objection was raised that 
the opposite party being a foreign firm that 
is not working in British India, could not 
be sued in the manner in which it had 
been sued, inasmuch as O. 30, R. 1, Civil 
P. C., benefited firms in British India only, 
and not the firms working in the Indian 
States. Thereupon an application was made 
that the plaint be allowed to be amended 
in that respect. This application was dis- 
allowed by the trial Judge and eventually 
on 22nd November 1937, the original 
application under Sch. 2 was dismissed on 
the ground that no proceedings could be 
taken against the opposite party in the 
Courts in British India. It is from that 
order that the present appeal has beenl 
preferred. The amendment sought to be 
introduced was the substitution of the 
name of Churanji Lai, the sole proprietor 
and manager of the firm, in place of the 
Firm Salig Ram-Bhagat Ram and in view 
of the fact that the name of Churanji Lai 
was already on the record and that the 
only defect in the plaint was that the! 
opposite party had been wrongly described 
and further considering that the claim of 
the plaintiff firm is within time, we do not 
consider that it was proper for the Court of 
the Senior Subordinate Judge to have 
refused to allow the amendment prayed for.[ 

We accordingly accept this appeal, set 
aside the order of the trial Judge and 
remand the case to him for disposal in 
accordance with law after allowing the 
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plaintiff to make the necessary amendment 
in the description of the opposite party. 
There will he no order as to costs before us. 

D.S./r.K. Case remanded. 
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Addison and Din Mohammad JJ. 

Mt. Aishan — Appellant. 

v. 

J odha Bam and others — Respondents. 

Second Appeal No. 35 of 1937, Decided 
on 25th January 1938, case referred by 
Abdul Rashid J., from order of Dist. Judge, 
Mianwali, D/- 3rd April 1937. 

& Mahomedan Law — Marriage — Option of 
puberty Sunni sect — Option is retained until 
knowledge of marriage is known to girl — Once 
option is exercised, marriage is cancelled from 
date it took place and not when option is exer- 
cised. 

Among Sunnis the rule of Mahomedau law res- 
pecting the doctrine of the option of puberty i 9 
that a girl who was unaware of her marriage, 
when she attains puberty retains her option of 
repudiation until she becomes aware of the mar- 
riage, and the option is prolonged until she is 
acquainted with the fact that she ha? the right 
to repudiate the marriage; and she can exercise 
that right within a reasonable time thereafter ; 
AIR 1922 All 155 and AIR 1929 Lah 627. Rel. 
on. [P 719 C 2, P 720 C 1] 

By the exercise of the option of puberty the 
marriage ceases to be a marriage and must be 
treated as having never taken place. [P 720 C 2] 

Bashir Ahmad — for Appellant. 

Y. N. Sethi for Respondent 

(Jodha Ram). 

Iqbal SiDgh — for Official Receiver 

(Arjan Shah Singh). 

Order of Reference 

Abdul Rashid J. — One Mehrwan had 
two sons, namely Ahmad and Mohammad. 
Ahmad died many years agt^and his daugh- 
ter Mt. Aishan was brought up by her 
uncle Mohammad. Mohammad had a son 
Amir. On 11th July 1928, Mohammad 
brought about a marriage between his son 
Amir, who was about two years of age, and 
his niece Mb. Aishan who was 11 or 12 
years old at the time of her marriage. 

. . « _ was adjudicated an insolvent 

in the year 1935. On 16th November 1935, 
Jodha Ram, one of the creditors of Moham- 
mad, presented an application in the Court 
of the Insolvency Judge under Ss. 4 and 69, 
Provincial Insolvency Aot, stating that Mt. 
Aishan having been married to Amir in the 
year 1928 had forfeited her life estate, that 
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the land inherited by Mt. Aishan from her 
father Ahmad had become the property of 
Mohammad insolvent and that this land be 
included amongst the assets of the insol- 
vent. This application was opposed by Mt. 
Aishan mainly on the ground that her 
uncle Mohammad had no right to marry 
her to his son Amir who was only two 
years of age, and that this marriage had 
been repudiated by heron attaining puberty 
and she had obtained a decree on 1 8th 
July 1936, annulling her marriage with 
Amir. The Insolvency Court held that Mt. 
Aishan had got to know of the marriage 
soon after it had been celebrated and as 
the option of puberty, according to Mt. 
Aishan, was exercised in the beginning of 
1935, it could not be said that the option 
was exercised within a reasonable time. 
On Issue 2 however, the Court held that 
Mt. Aishan’s statement that she had exer- 
cised her option of puberty by repudiating 
the marriage at home had not been estab- 
lished and that she had never exercised 
such option at home. The petition under 
S. 4 was accepted and it was ordered that 
the land, in dispute be included in the 
insolvent’s assets. Against this decision Mt. 
Aishan preferred an appeal. Her appeal 
having been dismissed, she has come up to 
this Court on second appeal. 

It was contended by the learned counsel 
for the appellant that the mere fact that 
Mt. Aishan did not exercise her option of 
puberty within a reasonable time of attain- 
ing puberty does not deprive her of her 
right to exercise her option at a subsequent 
time, if she was unaware of the fact that 
she had the right to repudiate the mar- 
riage. In support of this contention the 
learned counsel quoted a large number of 
authorities. It is however unnecessary to 
refer to all of them as the point has been 
dealt with at length in a Division Bench 
ruling of this Court reported in 11 Lah 
172. 1 It was held therein that among Sun. 
nis the rule of Mahomedan law respecting 
the doctrine of the option of puberty was 
that a girl who was unaware of her mar-1 
riage, when she attained puberty, retained! 
her option of repudiation until she became 
aware of the marriage, and the option 
was prolonged until she was acquainted 
with the fact that she had the right to< 
repudiate the marriage; and that she could 
exercise that right within a reasonable 

1. Rahmat Ali v. Allah Ditti, (1929) 16 A I R 
Lah 827 = 122 I C 481 = 11 Lah 172 = 30 
P L R 664. 
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time thereafter. As soon as a notice was 
served on her by the Insolvency Court, Mt. 
Aishan brought a suit and obtained a decree 
annulling her marriage with Amir. The 
finding of the lower Courts that Mt. Aishan 
did not exercise her option within a rea- 
sonable time of her attainment of puberty 
is therefore Dot sufficient for the decision 
of the point involved in this case. 

Another difficulty involved in this case 
is as to the effect of the exercise of the 
option of puberty. It is contended by the 
learned counsel for the appellant that even 
if Mt. Aishan forfeited her life-estate on 
the date of her marriage with Amir, that 
forfeiture was not absolute and that as soon 
as her marriage with Amir was annulled, 
the property reverted to Mt. Aishan. The 
forfeiture was subject to the effect of the 
exercise of the option of puberty. At the 
time of the marriage between Amir and 
Mt. Aishan, Mohammad was the guar- 
dian both of the bride and the bride- 
groom. Both of them were minors at the 
time, one being his son and the other his 
niece. It seems to be in the highest degree 
inequitable that by performing a marriage 
between these two minors, Mohammad 
should be taken to have secured the estate 
of Mt. Aishan for himself in such a manner 
that even the exercise of the option of 
puberty by Mt. Aishan could not entitle 
her to the return of the estate. It may be 
mentioned that in the revenue records the 
land continued to be shown as the property 
of Mt. Aishan, and was never mutated in 
favour of Mohammad. The points involved 
in this case are of great importance. Sub- 
ject to the orders of the learned Chief Jus- 
tice, I refer this case to a Division Bench. 


Judgment of the Division Bench 

The facts are fully stated in the order 
referring this appeal to a Division Bench 
and need not be repeated. We are in agree- 
ment with the learned Judge who referred 
the appeal that the law is correctly stated 
in 44 All 61 2 and 11 Lah 172. 1 Mt. Aishan 
therefore had the right to repudiate this 
most unreasonable marriage within a rea- 
sonable time after she came to know of 
the existence of her right to do so. The 
second point involved in the appeal is with- 
out authority. She was married at the age 
of 11 or 12 to a boy aged 2. She has repu- 
diated that marriage. The question is whe- 

2. Bismillah Begam v. Nur Mahomed, (1922) 9 
AIR All 165=68 I 0 702=44 All 61=19 
ALJ 846. 
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ther the marriage is dissolved from the 
date of repudiation or whether the mar. 
riage must be taken to have been repudi- 
ated as from the date of the marriage, in 
other words should the marriage be treated, 
once it has been repudiated, as never hav- 
ing taken place ? The question is important 
in this way, by the fact of her uncle hav- 
ing married her to his two-year old son 
when both were minors, she lost her life 
estate in the land of her father, if the 
marriage was an effective one and only 
ceased to be a marriage as from the date 
of repudiation. As remarked by the learned 
single Judge who referred the appeal, it 
seems to be in the highest degree inequit- 
able that by performing a marriage bet- 
ween these two minors, Mohammad should 
be taken to have secured the estate of Mt. 
Aishan for himself in such a manner that 
even the exercise of the option of puberty 
by Mt. Aishan could not entitle her to the 
return of the estate. It seems to us that 
the better view is that by the exercise of 
the option of puberty the marriage must be 
taken never to have had any effect. This 
does not go against Para. 211 of Mulla’s 
Principles of Mahomedan Law, Edn. 10. If 
a marriage is not repudiated, it will, of 
course, be effective from the date of the 
marriage. If before repudiation either party 
to the marriage dies, the other will inherit 
from him or her. But there is no authority 
either way as to what is the effect if the 
option is exercised. We hold that by the 
exercise of the option of puberty the mar- 
riage ceases to be a marriage and must be 
treated as having never taken place. 

For the reasons given, we accept the 
appeal and hold that the land in question 
belongs to Mt. Aishan and not to her insol- 
vent uncle Mohammad. Parties will bear 
their own costs throughout. We may note 
that the learned counsel appearing for the 
Official Receiver stated that he had com- 
promised the matter with Mt. Aishan. If 
that is so, it would appear that this deci- 
sion will not affect him; but the appeal was 
contested by one of .the creditors, J odha 
Ram, and there could thus be no compro- 
mise before us nor was it sought to com- 
promise the matter before us. 

b.d./r.k. Appeal allowed . 
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Addison and Din Mohammad JJ. 

Dalip Singh and others — 

Defendants — Appellants. 


v. 

Jag at Singh and others , Plaintiffs and 
others , Defendants — Respondents. 

First Appeals Nos. 41 & 91 of 1937, De- 
cided 6th April 1938, from order of Senior 
Sub. Judge, Multan, D/- 2nd November 1936. 

(a) Punjab Colonization of Government Lands 
Act (5 of 1912), S. 19 — A and B contracting 
that A should bid at auction for both A and B 
and. that land so purchased should be treated 
as joint — A obtaining land and recorded as 
tenant — Suit by B to enforce his title — B 
becomes tenant when land was purchased and 
objections under S. 19 held not maintainable. 

A entered into a contract with B by which A 
was to bid at an auction held by Government for 
the sale of land. The land if purchased was to be 
treated as the property of the parties in certain 
defined shares. A was successful in bidding for the 
land. A then had his name recorded as the occu- 
panoy tenant of that land until full payment of 
the purchase money and interest. A suit brought 
by B to enforce hi6 title to the land under the 
agreement was resisted on the ground that under 
8. 19 the rights or interests vested in a tenant 
under the Aot could not be transferred without 
the consent in writing of the Commissioner and 
that any transfer made without such consent in 
writing was void : 


Held that by virtue of the contract entored into 
between the parties, the title to the property vest- 
ed in both the persons as soon as the purchase 
was effected, and B became joint tenant with A 
from the very beginning; and as B did not acquire 
any interest in pursuance of any transfer from A, 
the latter’s objection must fail : A I R 1930 Lah 
835, Foil.; AIR 1932 Lah 32 and AIR 1936 
Lah 576, Rel. on. [P 722 C 2] 


(b) Registration — Contract — Agreement to 
divide property if successful in obtaining it 
need not be registered. 

An agreement between certain persons providing 
the manner in which certain property should be 
divided between them in the event of their suc- 
ceeding in purchasing the same is not an agree- 
ment falling under S. 17 (1) (b), Registration Aot. 
further, registration is not necessary by reason of 
• u ^ ^ ( y ) . a ® *k 0 document merely creates a 
right to obtaining another dooument later on : 
89 P R 1908, Foil. [P 722 0 2] 

(c) Registration — Unregistered contract — 
Part performance carried out— It is admissible 
sn evidence for purposes of S. 53-A, T. P. Act. 

Where there has been a performance of an un- 
registered contract, the dooument could be received 
as evidence of part performance of a contraot for 
the purposes of S. 63-A. [P 722 C 2; P 723 0 1] 


(d) Contract Act (1872), S. 65 — Contra* 
void from inception — Money advanced 
recoverable. 
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Whero a contract is void from its inception, it 
would fall within the terms of 8. 65 as a contract 
which has become void; and money advanced on 
it would bo recoverable : A I R 1922 P C 403 * 
AIR 1932 Oudh 193 (FB) and A I R 1933 Lah 
291, Ilel. on; AIR 1931 Oudh 309, Ref. 

[P 723 C 1, 2] 

M. L. Puri and M. L. Sethi — 

for Appellants. 

Mehr Chand Mahajan — 

for Respondents. 

Addison J. — In Fir3t Appeal No. 41 of 
1937 the plaintiffs claimed that defen- 
dants 1 to 5 on behalf of themselves as well 
as on behalf of the plaintiffs and defen- 
dants 6 and 7 bid at an auction of Govern- 
ment land for certain lot which they were 
successful in getting on certain terms from 
Government. Prior to 6th May 1925, the 
parties entered into an oral agreement 
according to which defendants 1 to 5 alone 
were to bid but the parties were to subs- 
cribe in certain proportions towards the 
purchase money and obtain certain shareg 
in the land. A formal agreement dated 6th 
May 1925 set out this fact. Apparently, 
Government preferred bids to be made by 
a small number of persons and it was for 
this reason that defendants 1 to 5 were 
alone put forward to bid, although the bid 
was on behalf of all the parties. It was 
especially mentioned in the agreement that 
in fact all the parties were the purchasers 
although defendants 1 to 5 put themselves 
forward as the purchasers. Six days later, 
namely on 12th May 1925, defendants 1 
to 5 paid the original deposit amounting to 
Rs. 15,792 and signed a formal agreement 
in favour of Government to the effect that 
they would pay the balance in six equal 
instalments extending from 15th July 1930 
to 15th January 1933. The deposit was 
subscribed by the parties according to their 
shares and it is not disputed that parties 
took possession of the land and have all 
along remained in possession according to 
those shares. Apparently, many of the 
colonists who bid for land were unable to 
pay the instalments and Government con- 
fiscated their lands, including the land pur- 
chased in the name of defendants 1 to 5. 
Government later restored the land to 
defendants 1 to 5 but slightly varied the 
terms. The purchasers were allowed to 
become oooupancy tenants under S. 8 , 
Punjab Tenancy Act, without paying any- 
thing further and they became entitled 
to purchase the full proprietary rights on 
31st March 1937, a date which has now 
passed though the suit was instituted in 
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December 1934. It may further be men. 
tioned that by the original agreement 
between the parties of 6th May 1925 defen- 
dants 1 to 5 contracted that they would 
execute a deed of partnership as soon as 
their application to the Deputy Commis- 
sioner to associate plaintiffs with them in 
the transaction was accepted and that after 
proprietary rights had been obtained they 
would cause a sale deed to be executed in 
favour of their co-partners, damages being 
fixed if this was not done. 

In 1933 defendants 1 to 5 applied to the 
revenue authorities to mutate the land in 
accordance with the original agreement. 
An investigation was held by the Tehsildar 
of Khanewal who reported to the Deputy 
Commissioner that this should be done. 
Accordingly the Deputy Commissioner by 
order, dated 17th March 1934, effected 
mutation in the names of all the parties in 
accordance with the original agreement. 
Some of the defendants however appealed 
to the Commissioner and were success- 
ful on 14th August 1934 in getting the 
Deputy Commissioner’s order cancelled, 
apparently on the ground that the transac- 
tion was contrary to S. 19, Colonization of 
Government Lands (Punjab) Act. The order 
of the Commissioner having been upheld 
by the Financial Commissioner, the plain- 
tiffs brought the present suit to remove 
the cloud that was cast upon their posses- 
sion of the land. They sued for a declara- 
tion that they were from the beginning 
partners with defendants 1 to 5 in the 
purchase of the land and were in posses- 
sion of the property in that capacity, and 
for an injunction against these defendants 
to restrain them from interfering with 
their possession. In the alternative they 
claimed damages amounting to Rs. 6180. 
Only defendants 1 to 4 contested the suit. 
The declaration and injunction claimed 
have been granted by the trial Court and 
against this decision the defendants have 
appealed. A case nearly on all fours with 
the present is 11 Lah 685. 1 There the 
defendant entered into a contract with the 
plaintiffs by which the former was to bid 
at an auction held by Government for the 
sale of land. The land if purchased was to 
be treated as the property of all the par- 
ties in certain defined shares. The defen- 
dant was successful in bidding for the land. 
The sum was to be paid by instalments . 

1. Preman v. Hardit Singh, (1980) 17 AIR Lah 
886=126 I 0 623=11 Lah 686=32 P L R 
186. 


The defendant then had his name recorded 
as the tenant of that land until full pay- 
ment of the purchase money and interest. 
The suit brought by the plaintiffs to enforce 
their title to the land under the agreement 
was resisted on the ground that under 
S. 19, Colonization of Government Lands 
(Punjab) Act, the rights or interests vested 
in a tenant under the Act could not be 
transferred without the consent in writing, 
of the Commissioner and that any transfer 
made without such consent in writing was 
void. It was held that : 

By virtue of the contract entered into between 
the parties, the title to the property vested in all 
the persons as soon as the purchase was effected, 
and the plaintiffs became joint tenants with the 
defendant from the very beginning ; and as they 
did not acquire any interest in pursuance of any 
transfer from the defendant, the latter’s objection 
must fail. 


This covers the case of the contract 
entered into between the parties in this 
appeal. This decision was followed in A I R 
1932 Lah 32 2 and AIR 1936 Lah 576. s 


It cannot there be said that the contract 
entered into between the parties offends 
against S. 19 of the Act. It was sought to 
distinguish these authorities on the ground* 
that in the present case defendants 1 to 
5 were occupancy tenants and that the 
defendant in 11 Lah 685 1 was only a 
tenant. But that obviously makes no differ- 


Qce. It is obvious that the Civil Courts 
ave jurisdiction to grant the relief 
[aimed. Nothing has been shown to us, 
xcluding the jurisdiction of the Civir 
iourts. The only other question argued 
ras that the agreement referred to was 
ladmissible in evidence as it was compul- 
Drily registrable under S. 17 (l) (b), Regis- 
ration Act. This contention must also be 
apelled. It was held in 89 P R 1908 that 

n agreement between certain persons pro- 
iding the manner in which certain pro- 
erty should be divided between them in 
tie event of their succeeding in purchasing 
tie sapQQ was not an agreement falling' 
nder S. 17 (l) (b). Registration Act. Further,; 
3 gistration is not necessary by reason of 
. 17 (2) (v) as the document merely creates 
right to obtain another document laten 

lastly, there has been in the present 
ise part performanc e so that by virtue of j 

2 . Nand v. Bhagat Singh, (1982) 19 A I R Lah 
32=134 I G 101=82 P L R 879. 

3 Waryam Singh v. Sundar Singh, (1936) * 

A I R Lah 676=166 I 0 156. 

I. Bban Singh v. Thakar Das, (1908) 89 PR 1908- 

=146 P W R 1908. 
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S. 49, Registration Act, the document could 
be received as evidence of part performance 
of a contract for the purposes of S. 53-A, 

T. P. Act ; and in any case could be looked 
at to see the nature of the possession. 
There is thus no force in this contention. 
It was finally argued that the original 
agreement between the parties came to an 
end with the confiscation of the land by 
Government when the instalments were 
not paid. But, it is clear from the Govern, 
ment letter that this confiscation was set 
aside and the land restored though the 
terms were easier. Defendants 1 to 5 
therefore got back the land for themselves 
and for their co-partners. For the reasons 
given we dismiss this appeal with costs. It 
remains to discuss the connected appeal 
No. 91 of 1937. It was conceded before us 
that the transfer by Budh Singh in this 
case was after he was put in possession. 
This being so, the transaction does offend 
against S. 19, Colonization of Government 
Lands (Punjab) Act. The decree granted 
in that case was therefore incompetent. 
Counsel for the respondent however argued 
that the plaintiff was entitled to the refund 
of the money he had paid, namely the sum 
of Rs. 1200. This is covered by A I R 1933 
Lah 291 u where it was said that the sum 
originally advanced would be recoverable 
even though the attempted dealing with 
the land was inoperative. The learned 
Judges who decided that case relied on 45 
All 179,° where it was held that in a case 
where there was no effectual transfer of 
certain villages since the vendor had only 
an expectancy, yet under S. 65, Contract 
Act, the purchase money was recoverable. 
It was said by their Lordships in that case 
that the agreement was void from its incep- 
tion and that S. 65 applied. It was con- 
tended on behalf of the respondents that a 
different view had been taken in A I R 
1931 Oudh 309. 7 If that is so, it cannot 
override the decision of their Lordships of 
the Privy Council, while a Full Bench held 

A I R 1932 Oudh 193 8 that, where a 
contract in writing is void from its incep- 


5. Qurban Hussain v. Fazal Shah, (1933) 2i 

AIR Lah 291=145 I 0 163. 

6. Harnafch Kuar v. Indar Bahadur Singh, (1922 

T a L R L°^ 4 o 3=71 1 0 62 9=45 All 179=5i 
I A 69=26 O 0 223 (P C). 

? * hQ h c 0 ,?il ^ U T Za T? a ^ Hussain v. Madad Ali 

t 9S iLl2 A 1 R 0udh 309=132 I C 543=1 
Luck 689=8 O W N 718. 

8 * Board » Lucknow v. S. C. Deb 

(1932) 19 A I R Oudh 193=137 I C 574=1 
Luok 1=9 O W N 461 (F B). 


tion, it would fall within the terms of 
S. 65 as a contract which has become 
void. For the reasons given we aocept this 
appeal partially and setting aside the 
decree of the trial Judge grant the plaintiff 
a decree for Rs. 1200 with costs through- 
out. This relief was claimed by him in the 
alternative. 

B.D./r.k. Appeal partly accepted. 


* A. I. R. 1938 Lahore 723 

Dalip Singh J. 

Kanshi Iiam — Plaintiff — Appellant. 

v. 

Pula Hai & Co. — Defendant — 

Respondent. 

Second Appeal No. 1039 of 1937, Decided 
on 4th February 1938, from decree of Dist. 
Judge, Amritsar, D/- 29th May 1937. 

# Principal and Agent— Suit by principal for 
rendition of accounts — Decree can be passed 
in favour of agent. 

A decree can be passed in favour of an agent in 
a suit brought by a principal for rendition of 
accounts. It cannot however be laid down that 
a decree must be passed in favour of the defen- 
dant : A I R 1932 Lah 619 , Dissent.; AIR 1924. 
All 854; 32 All 525 and AIR 1931 Mad 1S5, Rcl. 
on; 14 Cal 147 (PC), Ref. [p 724 C 2] 

M. C. Mahajan, C. L. Aggarwal and 
Yashpal Gandhi — for Appellant. 

Achhru Ram and P. A. Bahai — 

for Despondent. 

Judgment. In this case the plaintiff as 
principal brought a suit for rendition of 
accounts against the defendant as agent. 
The defendant pleaded that he was a pucca 
arhtia and also denied liability to render 
accounts. Issues were framed : (l) whether 
the defendant was a pucca arhtia, and (2) 
whether he was liable to render accounts; 
and no evidence being led by the defendant, 
the plaintiff obtained a preliminary decree 
for accounts. On going into accounts to 
proceed to final decree it was found that 
the sum of Rs. 885-11-0 was due to the 
defendant by the plaintiff and the trial 
Court gave a decree to the defendant for 
this amount. I have been informed that 
the defendant has sued in Bombay for a 
sum of Rs. 845-8-0 against the plaintiff for 
money paid by the defendant as agent on 
plaintiff s behalf. That suit has been stayed 
pending the decision of the present case. 
On appeal the learned District Judge dis- 
missed the appeal holding that it was possi- 
ble to pass a decree in favour of the 
defendant agent and that the defendant 
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wag entitled to settle the accounts in dis- 
pute without reference to the plaintiff 
before the due date, on the failure of the 
plaintiff to deposit margin money as re- 
quired by the terms of their contract. The 
plaintiff has come in second appeal and the 
learned counsel has contended firstly that 
the learned District Judge is wrong in 
holding that the terms of the contract in 
question made any reference to deposit of 
margin money. The plaintiff admits that 
he signed the form contained in Ex. C/49 
which runs as follows : 

We shall thank you to wire your head office to 
do the following business on our account on your 
usual terms under rules and regulations of the 
Marwari Chamber of Commerce. 

The plaintiff points out that in Exs. C/31, 
C/33, C/35, C/36, C/38 which contain the 
acceptance of the order by the defendant 
firm, there is no mention of the clause on 
your usual terms. ” The relevant words 
run as follows : 

We have this day sold by your order and on 
your account as follows subject to the rules and 
regulations of the Marwari Chamber of Commerce. 

The plaintiff therefore contends that the 
words on “your usual terms” either refer 
to the rules and regulations of the Marwari 
Chamber of Commerce or refer to some cus- 
tomary terms which have not been proved 
and do not refer to the terms contained in 
Exs. DW/KC and DW/BC. As regards this 
point, the difficulty of the learned counsel is 
that he has to contend either that the words 
“ on your usual terms ” are superfluous or 
that there was a substantial variation bet- 
ween the offer and acceptance in which case 
there would be no contract. This was 
never the case of parties. With reference 
to the argument as to customary terms, 
the words are not on the usual terms, 
but “on your usual terms” which obvi- 
ously refer to some particular terms of the 
defendant. On this point there is a finding 
of fact by the learned District Judge that 
the terms contained in Exs. DW/KC and 
DW/BC are the usual terms of the defen- 
dant in dealing with his constituents. It 
is true that the two independent witnesses 
have stated that they had signed the forms 
containing these usual terms and the plain- 
tiff is not shown to have signed any such 
terms. One witness however did depose 
that the plaintiff dealt with the defendant 
on those terms. I am unable to say whe- 
ther the distinction was present to the 
mind of the learned District Judge or not 
when he gave the finding of fact, but I am 
not prepared to hold that the finding of 


fact is vitiated by this circumstance and 
I therefore repel the first contention of the 
learned counsel for the appellant. 

# 

The next point made was that there was 
no proof of a specific demand for margin 
money. The plaintiff’s case however was 
that there was never any demand for 
margin money at all and there is again a 
finding of fact by the learned District 
Judge that margin money was demanded. 
The learned counsel contends that there is 
no statement that a specific amount was 
demanded but in the absence of any plead- 
ing to this effect, I think it must be taken 
that the amount due under the terms of 
the contract was demanded. There is noth- 
ing to show that any exorbitant demand 
was made and therefore the plaintiff refused 
to pay it. Hence I repel this contention 
of the counsel also. The third point made 
by the learned counsel was that no decree 
could be passed in favour of an agent in a 
suit brought by a principal for rendition of 
accounts and he cited A I B 1932 Lahi 
619. 1 With great respect to the learned 
Judge who gave that ruling I venture to 
differ from that ruling on the authority of 
the two Allahabad cases cited in the judg- 
ment of the learned District Judge, namely 
A I B 1924 All 854 2 and 32 All 525. 3 
These rulings have been approved of by 
the Madras High Court in 54 Mad 654* at 
p. 659, where a reference is also made to 
the dictum of their Lordships of the Privy 
Council in 14 Cal 147. 6 None of these 
rulings however laid down that a decree 
must be passed in favour of the defendant. 
The defendant in this case as stated has 
brought a suit for Bs. 845-8-0 in Bombay. 
In order to obtain a decree in this Court 
the defendant (not being a pucca arhtia) 
would not only have to show that he made 
a settlement on behalf of the plaintiff but 
that ( he had actually paid the sums due 
under the settlement. No loss has been 
proved in this case. Ordinarily speaking, 

I might have framed an issue and. remanded 
the case for a finding on this point but in 
view of the fact that the defendant’s suit 

1 Kesho Ram v. Joti Sarup Goela & Sons, (1932) 

19 A I R Lah 619=140 I 0 16. 

2. Ram Charan v. Bulaqi, (1924) HAIR All 

854=83 I 0 880=46 All 868=22 A L J 783. 

8 Permanand v. Jagat NaraiD, (1911) 32 All 625 

=610 162=7 A L J 543. 

4. Anna Avathanigal v. Somasundara Avathani- 

gal, (1931) 18 A I R Mad 186=131 I 0 166= 

54 Mad 664=62 M L J 46. 

6. Huri Nath Rai v. Krishna Komar, (18871 14 

Cal 147=13 I A 123 (P C). 
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is pending, I see no reason why the powers 
of the Court should be exercised in his 
favour. 

I would therefore accept this appeal so 
far as to do away with the decree in favour 
of the defendant for Rs. 885.11-0 and 
I dismiss the plaintiff’s suit leaving the 
parties to bear their own costs of the final 
decree proceedings. As regards the costs 
for the hearing of 19th January 1938, the 
defendant. respondent has furnished no valid 
excuse for the absence and I assess costs of 
that hearing at Rs. 50. 

D.s./R.K. Appeal accepted. 


* A. I. R. 1938 Lahore 725 

Addison Ag. C. J. and Din 
Mohammad J. 

Peoples Bank of Northern India Ltd. 
through Official Liquidator — 

Petitioner. 

v. 

Sm. Primla Devi and others — 

Respondents. 

Civil Misc. Appeal No. 370 of 1936, Decid- 
ed on 17th June 1938, for cancellation of 
certificate granted to respondents for leave 
to appeal to His Majesty in Council. 

* (a) Civil P. C. (1908), O. 45, R. 7— Delay 
in depositing security — Condonation possible 
for cogent reasons — Courts closed when time 
fixed expired — Security could be deposited 
when Court reopened — Money deposited with 
Bank for purchase of security to be deposited 
— Delay held could be excused. 

The period prescribed by a Court for giving 
seourity under O. 45, Rule 7 can be extended lor 
cogent reasons. [P 725 0 2] 

Where the petitioner who was to have furnished 
security had deposited money in Bank who were 
to purchase Government securities could not get 
from the Bank the Government papers within 
time : 

Held that delay caused could be condoned and 
time for depositing seourity could be extended : 
20 Cal 557 (P C) ; 6 All 250 (F B) and AIR 
1927 Bom 217 (F B ), Rel. on; Case law referred. 

[P 726 C 2 ; P 727 0 1, 2] 

Where time fixed for depositing security under 
R. 7 expires when Court is closed, security can 
be deposited on the day when the Court re-opens : 
39 C W N 651, Rel. on. [P 727 C 2] 

(b) Civil P. C. (1908), O. 45, Rr. 7 and 9 — 
Security order — Revoking acceptance — Revo- 
cation must be before admission of appeal 
under Rule 8. 

The only power of revoking the acceptance of 
security furnished under R. 7 vested in the 
High Court is the one given by virtue of Rule 9, 

45, P. and that Rule comes into play 
only before the admission of the appeal under 
R. 8 and not at any subsequent stage. [P 727 C 1] 


D. C. Ralli and Bhagwat Dayal — 

for Petitioner . 

J. N. Aggarwal and Madan Gopal — 

for Respondents. 

Din Mohammad J. — This is a petition 
submitted by the Official Liquidator of the 
Peoples Bank of Northern India Ltd. (in 
liquidation) praying that the certificate 
granted to the respondents for leave to 
appeal to His Majesty in Council be can. 
celled, inasmuch as no security had been 
deposited by them within the time pres- 
cribed by law. After hearing counsel for 
the parties, I have arrived at the conclu- 
sion that this petition should be dismissed. 
It will be necessary to set out a few facts 
in order fully to appreciate the grounds on 
which, in my view, this petition should fail. 
On 3rd July 1936, a Division Bench of this 
Court, of which I was a member, granted 
the respondents a certificate under S. 109, 
Civil P. C., for leave to appeal to His Majesty 
in Council. Under R. 7, O. 45, Civil P. C., 
they were required to furnish security in 
cash or in Government securities in the 
alternative within six weeks from the date 
of the grant. The period thus allowed ex- 
pired on 14th August 1936, but no security 
was furnished on or before this date. On 
22nd August, Mr. Madan Gopal advocate, 
made an application enclosing the two halves 
of two Government promissory notes, one 
for Rs. 3000 and the other for Rs. 1000, duly 
endorsed in favour of the Registrar of the 
High Court and stating that he had in- 
structed Lloyds Bank on 18th July to pur- 
chase securities, that although the Bank 
had promised to do so within two or three 
weeks, it did not carry out its undertaking, 
that the default was not intentional and 
that on that ground the security though 
late by one week be accepted. Thereupon, 
the Registrar on 11th September 1936, 
forwarded the papers to me when I was 
sitting as a Vacation Judge, with the re- 
commendation that, in view of the circum- 
stances disclosed in the case, the delay may 
be condoned. Reference in the note was 
made to the commentary appended to R. 7, 
O. 45, in Mulla’s Civil Procedure Code, 
and it was suggested that this Court had 
power to extend the time if "cogent rea- 
sons” were forthcoming. This commentary 
was based on a judgment of their Lord, 
ships of the Privy Council reported in 10' 
Cal 557 1 and a Full Bench judgment of the 

1, Burjore & Bhawani Pershad v. Bhagana, 

(1884) 10 Cal 657=11 I A 7=4 Sar 498 (P C 
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Allahabad High Court reported in 6 All 
250. 2 

In 10 Cal 557 1 their Lordships of the 
Privy Council, while referring to the word- 
ing of S. 602, Act 10 of 1877 (which has 
now been replaced by Act 5 of 1908) 
remarked that the words relating to the 
time within which security is to be given 
are directory only and although they are 
not to be departed from without cogent 
reasons, the Court from which the appeal 
is preferred has the right of extending the 
time. In the case before their Lordships, 
the Oudh Judicial Commissioner had con- 
doned the delay and their Lordships main- 
tained that order. In 6 All 250 2 Sir Bobert 
Stuart C. J., sitting with Straight, Oldfield, 
Brodhurst and Tyrrell JJ., followed this 
judgment of their Lordships of the Privy 
Council and referring inter alia to the 
wording of Ss. 603, 604 and 605 came to 
the conclusion ;that the power to extend 
the time for giving security was vested in 
the Court in spite of the apparently man- 
datory language of S. 602. In the present 
Civil Procedure Code, the terminology used 
in B. 7 of O. 45, so far as the period of 
limitation under consideration is concerned, 
is just the same as had been used in S. 602 
and so is the language of Ss. 603, 604 and 
605. I accordingly authorized the Begistrar 
to accept the security as tendered. On 1st 
October 1936, the appeal to His Majesty in 
Council was declared to be admitted by the 
Bench granting the certificate in terms of 
B. 8 of O. 45 and a notice thereof was duly 
given to the respondent, that is the present 
petitioner. A correct copy of the record 
was transmitted to His Majesty in Council 
in due course and the appeal is now pend- 
ing before their Lordships of the Privy 
Council, and has been registered there as 
P. C. Appeal No. 84 of 1937 as affirmed by 
Mr. Madan Gopal. 

On 20th April 1938, the present petition 
was submitted by the Official Liquidator, 
alleging that no security had been put in 
by the respondents on or before the 14th 
August, that it was furnished on the 22nd 
August, that it was accepted without any 
authority by the High Court office and 
that the order of 1st October 1936 was 
made in ignorance of the fact that no secu- 
rity had been furnished within the time 
prescribed by law. It was further stated 
that the ex parte order, dated '1st October, 
was not binding on the petitioner and that 

2, Fazulunnissa Begam v. Mulo, (1884) 6 All 260 
=1884 A W N 71 (F B). 


this Court had no power to extend the time 
fixed in B. 7 of O. 45. It was consequently 
prayed that the certificate granted by this 
Court to the respondents be cancelled. It 
appears that the petitioner, while submit- 
ting this petition, had the Privy Counoil 
judgment referred to above in his mind and 
it was presumably on that account that, in 
para. 7 of the petition he added that there 
being no cogent reasons, the delay could 
not be condoned by this Court. So far as 
the cogency of the reasons for furnishing 
security after the expiry of the time pres- 
cribed is concerned, there can be no two 
opinions. The money required for the pur- 
chase of the Government promissory notes 
had been deposited within a fortnight of 
the order and for the delay that occurred 
in securing the promissory notes, it was 
the Bank that was responsible and not the 
respondents. 

Counsel for the petitioner has relied on 
A I B 1935 Lah 733, 3 A I B 1938 Lah 207, 4 
39 C W N 651, 6 55 All 432 6 and 55 Mad 
835. 7 In A I B 1935 Lah 733, 3 55 Mad 
835 7 and 55 All 432 6 were relied on and 
the Bombay judgment reported in 51 Bom 
430 8 which was to the contrary was dis- 
sented from. A I B 1938 Lah 207 4 followed 
A I B 1935 Lah 733. 3 In 55 Mad 835, 7 it 
was conceded that the old rule empowered 
the High Court to extend the time but it 
was observed that in view of the change 
introduced in the wording of B. 7 of O. 45 
in substituting “not exceeding 60 days” for 
within six weeks” in connexion with 
another limit of time provided therein, the 
power so vested had been expressly taken 
away and could not therefore now be exer- 
cised. 55 All 432 6 followed 55 Mad 835. 7 
In 39 C W N 651 6 it was held that the 
object of B. 7 was to put a limit definitely, 
finally and completely upon the amount of 
extension that the High Court could grant 

8. Munna Lai v. Gajraj Singh, (1936) 22 A I R 
Lah 733=169 I 0 232. 

4. Ohandar Bhan v. Fateh Sher, (1938) 25 A I R 

Lah 207=40 P L R 658. 

5. Govinda Narain Singh v. Shamlal Singh, (1926) 

39 0 W N 651. 

6. B, an Advocate of Benares v. Judges of High 
Court, Allahabad, (1933) 20 A I R All 241 = 

143 I 0 559=55 All 432=1933 A L J 207 
(F B). 

7. Poornananthaohi v. Gopalastfami, (1932) 19 

AIR Mad 484=138 I C 668=55 Mad 835= 

62 M L J 665. 

8. Nilkant Balwant v. Saohidanand Vidya Nar- 

sitnha Bharathi, (1927) 14 A I R Bom 217= 

101 I C 655=51 Bom 430=29 Bom L R 852 
(F B). 
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in the matter of appeals to the Privy Coun- 
oil, but no authority was referred to there- 
in or discussed. In 51 Bom 430 s however, it 
was held that the Court could enlarge the 
time for furnishing security. In view of the 
judgment of their Lordships of the Privy 
Council referred to above as well as of this 
judgment, it cannot be said that the law is 
'well settled that the power of extending the 
itime for furnishing security does not vest 
in this Court. It is in the case of obliga- 
tory provisions only that the hands of the 
Court are tied down, and if once it is held 
in view of the judgment of their Lordships 
of the Privy Council that the provision 
embodied in this rule is directory, the 
power of the High Court to condone such 
delays remains unaffected, whatever the 
change in the body of the Rule. Besides, the 
argument employed by the learned Judges 
of the Allahabad High Court in 6 All 250 2 
also deserves consideration. As stated above 
while adverting to the language of S. 603, 
which now corresponds to R. 8, O. 45, Civil 
P. C., Sir Robert Stuart C. J. remarked that 
the words “to the satisfaction of the Court” 
as used in that Section, and which, as I have 
said before have been used in the corres- 
ponding R. 8 too, read in the light of the 
provisions made in Ss. 604 and 605 invest 
the Court with discretion to extend the time 
fixed in S. 602, especially as the words “as 
before provided” have not been used. 

I need not however further dilate on 
this aspect of the question inasmuch as the 
petitioner is clearly guilty of laches and is 
"not entitled to any relief on that score 
alone. As remarked above, the notice of 
admission of the appeal under Rule 8 was 
given to him in due course and he slept 
over it for full 18 months before he pre- 
sented this petition. He knew full well 
that the records had been submitted to the 
Privy Council and the appeal had been 
registered there and that no proceedings 
[were pending in this Court now. He fur- 
ther should have known that the only 
power of revoking the acceptance of the 
security furnished under R. 7 vested in this 

j?. fc .k 0 one given by virtue of R. 9, 
0. 45, Civil P. C., and that that Rule comes 
into play only before the admission of the 
appeal under R. 8 and not at any subse- 
quent stage. That occasion, it is obvious, 
had long passed in this case before the pre- 
sent petition was submitted. 

Counsel for the respondents contends that 
•as soon as the records are transmitted to the ' 


Privy Council, this Court becomes functus 
officio and all further orders in relation to 
the appeal, except those which are express- 
ly vested in this Court by virtue of the 
provisions of the Code of Civil Procedure, 
are to be made by their Lordships of the 
Privy Council. I need not however discuss 
this aspect of the case as I am clear that 
so far as the cancellation of the certificate 
granted to the respondents is concerned, 
the petitioner is not entitled to any relief 
inasmuch as (l) the delay had been con. 
doned by this Court for reasons which can- 
not be described as cogent ; (2) the stage for 
cancelling the acceptance of the security 
has long passed ; and (3) the petitioner has 
been guilty of gross negligence. There is 
another aspect of the case also which may 
be referred to in this connexion. The High 
Court was closed for long vacation from 
17th July to 30th September 1936 (both 
days inclusive) and the period of six weeks 
from the date of the certificate expired on 
14th August when the Court was closed for 
all purposes relating to civil matters except 
certain urgent petitions which had been 
expressly provided for. The furnishing of | 
the security under R. 7 falls under the 
Code of Civil Procedure and in my view, if 
on no other ground, on this ground alone 
the respondents could defer compliance 
with the order of security until the day 
when the Court re-opened. The following 
remarks in 39 C W N 651, 5 an authority 
relied upon by the petitioner himself, sup- 
port me in this conclusion : 

Now the certificate was on 2nd August 1926. 
The Court closed for the vacation on the 26th of 
that month and the Court resumed after vacation 
on 8th November 1926. The applicants therefore 
would have been in time if on the reopening day, 
i. e. on 8th November, they had deposited the 
security. 

In this case however, the respondents did 
not wait so long and deposited the Govern- 
ment promissory notes long before the 
vacation had come to an end, and were 
not therefore guilty of any delay at all. On 
the grounds mentioned above therefore I 
would dismiss this petition with costs. 

Addison Ag. C, J. — I agree. 

B.d./r.K. Petition dismissed. 
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Addison and Din Mohammad JJ. 

Peoples Bank of Northern India (in 
liquidation ) , Lahore — Decree-holder 

— Appellant, 

v. 

Messrs. Durga Dass - Bhagwan Das , 
Kasur , J udgment -debtors and another 

— Respondents. 

Letters Patent Appeal No. 141 of 1937, 
Decided on 10th March 1938, against judg- 
ment of Bhide J., reported in A I B 1938 
Lah 123. 

Civil P. C. (1908), O. 21, R. 57— Warrant 
for attachment of moveables belonging to judg- 
ment-debtor obtained by decree-holder — Bailiff 
on being informed on spot that property was 
already sold, submitting report to that effect — 
Executing Court passing order directing case to 
be consigned to record room — Order held did 
not amount to dismissal of execution application 
— Fresh application for execution held not 
barred '.AIR 1938 Lah 123 , Reversed. 

On an application by a decree-holder, a warrant 
of attachment of certain moveable property belong- 
ing to the judgment-debtor was issued. When the 
bailiff went to the spot accompanied by the 
decree-holder’s representative, he was informed that 
the property was already sold. On a report being 
submitted by him to that effect, the execution 
Oourt made an order that the case be consigned to 
the record room inasmuch as the decree-holder's 
representative had failed to get the property 
attached : 

Held that the inability on the part of the 
decree-holder to get the property attached did not 
amount to a default contemplated by O. 21, R. 67 
and the consignment of the execution case to the 
record room did not amount to a dismissal of 
the application so as to attraot the penal provi- 
sions of O. 21, R. 67, and this being so a fresh 
application by the deoree- holder for execution was 
not barred: AIR 1938 Lah 123, Reversed; AIR 
1923 Mad 703 ; A I R 1915 Mad 885 and AIR 
1926 All 734, Rel. on ; AIR 1935 Mad 17, Dis- 
ting. [P 728 0 2 ; P 729 0 1] 

Bhagwat Dayal — for Appellant. 

Din Mohammad J. — The faots of this 
case have been fully set out in the judg- 
ment under appeal and need not be recapi- 
tulated. The sole question now before us is 
whether the application for execution pre- 
sented by the decree-holder on 19th August 
1936 can proceed. The judgment- debtor 
contends that it cannot inasmuch as no 
application for attachment has been made 
along with it, while the decree-holder 
maintains that it can, inasmuch as the pro- 
perty sought to be sold was once before 
attached in 1933 and that that attachment 
subsists. Bhide J., from whose decision the 
present appeal has been preferred, has held 
that although the application for execution 


submitted by the decree-holder in 1933 
ended in a compromise and the attachment 
consequently did not cease, the default of 
the decree- holder in connexion With the 
subsequent application submitted by him 
on 20th November 1935 and decided by 
the execution Oourt on 31st January 1936, 
put an end to the attachment and that 
therefore no fresh application could be 
made without first applying for the attach- 
ment of the property in question. It is 
necessary to determine therefore whether 
any such default was committed by the 
decree-holder in relation to the application 
dated 20th November 1935, as is contem- 
plated in O. 21, R. 57, Civil P. 0. This 
Rule reads as follows : 

Where any property has been attached in execu- 
tion of a decree but by reason of the decree- holder’s 
default the Court is unable to proceed further with; 
the application for execution, it shall either dis- 
miss the application or for any sufficient reason 
adjourn the proceedings to a future date. Upon the 
dismissal of such application the attachment shall' 
cease. 

This Rule obviously contemplates the 
happening of two events before the 
application can be dismissed : (i) the 

attachment of the property and (ii) the 
decree-holder’s default which disables the 
Court from proceeding further with the 
application. What happened in this case 
was that on an application made by the 
decree-holder a warrant of attachment of 
certain moveable property belonging to the 
judgment-debtor was issued and when the 
bailiff went to the spot accompanied by 
the decree- holder’s representative, he was 
informed that the property had already 
been sold. On a report being submitted by 
him to that effect, the execution Court 
made an order that the case be consigned 
to the record room as the decree-holder 's- 
representative had not got the property 
attached. This obviously was the only 
default attributed to the decree-holder. 
Considering however that the property was 
already under attachment and that that 
attachment was perfectly legal and valid 
and was subsisting on the date when the 
bailiff went there with the decree-holder, 
it cannot be reasonably said that in not 
getting the property attached the decree- 
holder made any default. He was not 
expected to do what already had been done 
and in failing to do an unnecessary thing 
he could not be accused of any laches or 
negligence within the meaning of Rule 57. 
The consignment of the execution case to), 
the record room therefore did not amount- 
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to a dismissal of the application so as to 
attract the penal provisions of R. 57 and 
this being so, the fresh application pre. 
sented by the decree-holder could not be 
barred. Counsel for the appellant has 
referred to A I R 1923 Mad 703, 1 28 I C 
62" and 48 All 698 3 and, in our view, these 
judgments lend a good deal of support to 
his contention. In A I R 1923 Mad 703* 
the following remarks are pertinent : 

|( No doubt the first six words of the Section 
‘where any property has beon attached” aro 
literally satisfied in tho present case. But, we are 
not prepared to hold that such literal satisfaction 
is suilicient. It seems to us that the Section as a 
whole is applicable only to cases, in which tho 
stage of attachment has been passed and in which 
the Court is conscious that the next stage is 
intended and is not applicable to an abnormal 
case, such as that before us, where no one con- 
cerned, neither the party nor the Court, was con- 
scious of the true facts and where, if there was in 
fact an attachment, tho party and tho Court were 
not awaro of it and were proceeding as though 
there were none . . . The order in respect of which 
def ? ult is contemplated, must clearly be one, 
which could be made after attachment, not one, as 
hero appropriate only before it. Taking this view 
we hold that 0. 21, R. 57, was not applicable to 
the present case or to tho order of dismissal now 
under consideration at all. 

In the present casG fcoo, as stated above, 
both the Court and the decree-holder were 
under a misapprehension that the previous 
attachment did not exist and that a fresh 
attachment was necessary and learning 
that the property had been already sold by 
the judgment-debtor, the only order that 
was made by the Court was that inasmuch 
as the decree-holder had failed to get the 
property attached, the case should be con- 
signed to the record room. This inability 
on the part of the decree-holder to get the 
property attached does not in our view 
amount to a default contemplated in Rule 
57. In 28 I C 62 , 2 which again is a case 
from the Madras High Court, the headnote 
reads as follows : 

Under 0.21, R. 57, a previously existing attach- 
ment ceases to exist on the dismissal of an appli- 
cation for execution only when the circumstances 
required by the rule are established. 

The object of the Rule is to prevent the continu- 
ance of an attachment for an indefinite period on 
the practice of ‘striking off an application for 
execution previously in vogue for statistical pur- 
poses and the operation of the Rule must therefore 
be confined within the smallest possible limits. 


Aswatha Narayanan 
703=75 I G 491 =4 f 


1 . venkateswarayyan v 
(1923) 10 A I R Mad 
M L J 316. 

2 ' V S a 8 t 8 T= b 28 a i h C T 62 8Ubbiah ' (1916) 2 A 1 1 

8 ‘ V - Ki8 ^en Prasad, (1926 
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In 48 All 598 3 it was observed : 

The Rule incorporated in the Code(R. 57 of 0. 21) 
embodied tho results of the decisions which bad 
been arrived at by different Courts as regards the 
efiect of an order striking of! an execution proceed- 
ing on an attachment made in that proceeding, 
and in substance wbat it lays down is that if the 
decree-holder has been in default in not taking the 
necessary steps to proceed further with the appli- 
cation for execution, and the Court has to dismiss 
the proceeding, the legal result of such dismissal 
shall be that the attachment shall cease. That rule 
does not however apply to a case where a Court 
strikes off an execution proceeding or consigns 
the r.-cord to tho record room to suit its own con- 
venience, or to reduce its pending file, without any 
default having been committed by the decree- 
holder, or without his having been asked to take 
any further steps necessary for proceeding with it. 

. . . As there was no default it cannot be said that 
the order aforesaid was an order dismissing the 
application under O. 21, R. 57, Civil P. C. 

. No one has appeared for the respondents 
4n this case and consequently the opposite 
\ie^ has not been satisfactorily discussed 
before us. Counsel for the appellant has on 
our enquiry referred us to A I R 1935 Mad 
17 as an authority against his contention, 
but we consider that that judgment is dis- 
tinguishable on facts. As at present advised 
therefore, we consider that the view taken 
by the learned Judge of this Court is wrong. 
We accordingly allow the appeal, set aside 
the order of the single Judge and restore 
that of the execution Court. We however 
make no order as to costs. 


4. Ayyappa Naicker v. Thayammal, (1935) 22 
AIR Mad 17 = 154 I C 736=67 M L J 801. 
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Tek Chand J. 

Gian Chand — Plaintiff — Petitioner. 

v. 

Mohammad Ali — Defendant — 

Respondent. 

Civil Revn. No. 709 of 1937, Decided on 
11th January 1938, from decree of Small 
Cause Court Judge, Rohtak, D/. 1st June 
1937. 

. * U.uriou. Loan. Act (1918), S. 3 (a, amen- 
ded by S. 5 of Punjab Act 7 of 1934)— Subse- 
quent mortgage independent of prior mortgage 

Mere fact that consideration for second 
mortgage was amount due on first would not 
make them one transaction— In suit on second 

mortgage Court cannot reopen account of 
first mortgage. 

In a mortgage of 1930, the property mortgaged 
comprised one-half of the house, and on the prin- 
cipal sum thus secured, interest was agreed to be 
paid at 182 per cent, per annum and the term of 
that mortgage was two years. Accounts under 
that transaction were gone into and were finally 
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closed. Another mortgage was executed on 7th 
March 1934 and the property mortgaged by it was 
the whole house and not one-half as before. The 
rate of interest fixed was Es. 9 on the entire mort- 
gage money. The term of this mortgage was also 
fixed different. The mortgagee brought a suit on 
the second mortgage : 

Held that in these circumstances the two trans- 
actions were independent of each other and the 
mere fact that the consideration for the second 
transaction was the amount due on the first, would 
not make them one transaction. Hence it was 
not permissible to the Court to re-open account 
of mortgage transaction of 1930 under S. 3 of the 
Act, as that mortgage and the mortgage in dispute 
were two independent transactions. [P 730 C 2] 

Held further that the suit was not brought on 
a series of transactions but was brought on the 
transaction of March 1934 only, which was inde- 
pendent transaction from the first. Hence the 
Explanation to Proviso (1) of S. 3 did not apply. 

[P 730 C 2] 

Faqir Chand Mital — for Petitioner. 

Gulzari Lai — for Respondent. * 

Order — By a registered deed, dated 7th 
March 1934, the defendant mortgaged his 
house with the plaintiff for Rs. 875 for a 
term of three years. It was stipulated that 
the mortgagor would pay Rs. 9 per month 
in lump sum as interest on the mortgage 
debt. Interest was agreed to be paid 
monthly and on default the mortgagee was 
given the right to sue for its recovery with- 
out joining a claim for recovery of the 
principal amount in the same suit. Under 
this provision the mortgagee brought three 
suits for recovery of interest at Rs. 9 per 
month for a period aggregating eleven 
months, and the suits were decreed. By 
these decrees, the plaintiff realized Rs. 99 
as interest. The defendant also paid out of 
Court interest at Rs. 9 per mensem for a 
further period of 21 months. In this way, 
the plaintiff has realized interest at Rs. 9 
per mensem for 32 months. He has now 
brought the present suit for recovery of 
Rs. 27 as interest for three months, from 
7th November 1936 to 6th February 1937. 
The defendant raised various pleas, of which 
the one important for our present purposes 
is that the dealings between the parties 
first began on 17th June 1930 when the 
defendant had borrowed Rs. 550 from the 
plaintiff on a mortgage of one-half of the 
house and on that transaction the amount 
due was Rs. 875 on 7th March 1934 in 
lieu of which the mortgage in dispute was 
executed. It was accordingly contended 
that under S. 3, Usurious Loans Act 10 of 
1918, as amended by S. 5 of (Punjab) Act 
7 of 1934, the whole account from 1930 
should be re-opened, and if this were done 


it would be found that the plaintiff had 
been paid on account of interest much more 
than the maximum permissible under the 
Act. The lower Court has accepted this 
plea, and has dismissed the suit. 

In my opinion, in the peculiar facts of 
this case it was not permissible to the 
Court to re-open account of the mortgage 
transaction of 1930 under S. 3 of the Act, 
as that mortgage and the mortgage in dis- 
pute are two independent transactions. In 
1930 the property mortgaged comprised 
one-half of the house, and on the principal 
sum thus secured, interest was agreed to be 
paid at 18j per cent, per annum and the 
term of that mortgage was two years. 
Accounts under that transaction were gone 
into and were finally closed. The mortgage 
with which we are concerned was exe- 
cuted on 7th March 1934, and the property 
mortgaged by it is the whole house and not 
one-half as before. The rate of interest 
fixed was Rs. 9 on the entire mortgage 
money, which is much less than 18f per 
cent, per annum. The term of this mort- 
gage was also fixed different. In these 
circumstances, the two transactions appear 
to be independent of each other, and the 
mere fact that the consideration for the 
second transaction is the amount due on the 
first, will not make them one transaction. 
This was practically conceded by the learn- 
ed counsel for the respondent. The learned 
Judge has applied the Explanation to Pro- 
viso 1 of S. 3 which lays down that in the 
case of a suit “brought on a series of trans- 
actions” the expression “the transaction” 
means, for the purpose of Proviso 1, the 
first of such transactions. Admittedly, the 
present suit is not brought on a series of 
transactions but is brought on the transac- 
tion of 7th March 1934 only. The mortgage 
of 1930 was an independent transaction 
which had been closed and accordingly 
could not be re-opened in the present suit. 
To this extent therefore the learned Judgej 
has erroneously applied the provisions of 
S. 3, Usurious Loans Act. 

The plaintiff however is entitled to 
have the account ro-opened from 7th March 
1934, the date on which the present mort- 
gage was effected. From that date under 
(Punjab) Act 7 of 1934, the maximum sim- 
ple interest permissible (on a secured loan) 
is 12 per cent, per annum. At this rate, the 
mortgagee could not charge more than 
Rs. 8-12-0 per mensem on Rs. 875. In the 
mortgage deed however, interest was sti- 
pulated to be paid in lump sum at Ba. 9 per 
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mensem, whioh is four annas in excess of 
the maximum permissible. The defendant 
has already paid him out of Court interest 
for 21 months at Rs. 9. For this period 
therefore, he has charged Rs. 5-4-0 in excess. 
Similarly for the three months covered by 
the suit, his claim is excessive by 12 annas. 
Deducting Rs. 6 from the amount claimed, 
the plaintiff is entitled to a decree for 
Rs. 21 only. Besides, this interest for 11 
months at the stipulated rate had been 
realized by decrees of Courts. No deduc- 
tion however can be made out of this 
amount, under Proviso 2 to S. 3 of the 
Act. I accept the petition for revision, set 
aside the decree of the Court below and 
in modification thereof pass a decree for 
Rs. 21 in favour of the plaintiff against the 
defendant. As neither party has been suc- 
cessful in full, I leave them to bear their 
own costs. 

D.s./r.k. Decree modified. 


A. I. R, 1938 Lahore 731 

Blacker J. 

Molar Accused — Appellant. 

v. 

Emperor. 

Criminal Appeal No. 13 of 1938, Decided 
on 16th March 1938, from order of 
Magistrate, First Class, Rohtak, D/- 20th 
December 1937. 

Criminal Trial — Confession — Accused 
making confession, although coming from 
police custody, present before Court for consi- 
derable period — Overwhelming prosecution 
evidence recorded against him — Held that no 
inference could be drawn that confession was 
improperly induced. 

Although the accused making a confessional 
statement (which he retracted later) had admit- 
tedly come from police custody that day, he was 
before the Court for a considerable period and 
overwhelming proseoution evidence was recorded 
against him before his statement was taken : 

Held that no inference could be drawn that his 
confession was in any way improperly induced. It 
was more likely to have been due to the fact that 
be had an intelligence to see that he had been 
caught red-handed and that the evidence whioh 
ad been given against him in his presence was 
overwhelming : AIR 1928 Lah 724, Disting. 

-n . [P 732 C 1] 

1 aqir Chand for Appellant. 

Abdul Aziz (Sheikh) for Advocate. 

General — for the Crown. 

, Jpdgment. Molar appeals from his con- 
v*et:cu under S. 395 read with Section 398, 
I. a. kj . , and a sentence of seven years' rigo- 


rous imprisonment. The case for the prosecu- 
tion is that on the night of 11th November 
1937, after sunset time, a dacoity was com- 
mitted in the village of Rabra in the shop 
of Suraj Bhan by 8 persons some of whom 
wore armed with pistols and guns. The out- 
cries of the victim attracted the villagers 
to the spot and the dacoits ran away firing 
their guns. Nevertheless the present appel- 
lant, who was not armed with a fire arm, 
was overtaken and caught. On being exa- 
mined under S. 342, Criminal P. C., he 
admitted his guilt and pleaded guilty to 
the charge against him. There were two 
other co-accused : one was acquitted by the 
learned Magistrate on the ground that his 
name was not mentioned in the first infor- 
mation report and that although the first 
information report was not made by an 
actual eye-witness, he was known to so 
many other of the witnesses that if he 
had really been one of the dacoits his 
name would certainly have been mention- 
ed in the report. The other, Divan Singh, 
was acquitted because the learned trial 
Magistrate was not fully satisfied with the 
evidence as to the identification parade in 
which he was picked out by certain wit- 
nesses. The Magistrate appears to think 
that because some of the witnesses picked 
out another person in the identification 
parade in his place, the persons who picked 
him out correctly must have done so 
through some trickery practised by the 
police. 

The first point that has been made with 
regard to the conviction of the present 
appellant is that the confessional statement 
made by him on 20th November in the 
Court of the trial Magistrate should not 
be relied upon because it was retracted a 
few days later and because it appears to 
have been the result of some improper 
inducement. Reliance is placed on a judg- 
ment of a Division Bench of this Court 
reported in AIR 1928 Lah 724. 1 In that 
case an incomplete chalan was put into 
Court by the police and after three wit- 
nesses had been examined, the Court took 
the statement of the accused under S. 342, 
Criminal P. C., and on his admission and 
plea of guilty committed him in spite of the 
fact that some weeks later he had retract- 
ed. The learned Judges who heard that 
appeal were of opinion that they could 
draw an inference that the confessional 

1. Sullah v. Mohammada, (1928) 15 A I R Lah 
724=110 I C 329=29 Or L J 697=29 PLR 
388. 
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statement had been improperly induced 
from the mere fact that the police did not 
have the confession recorded under S. 164, 
Criminal P. C., but took an incomplete 
chalan into Court. 

Whether that inference was justifiable 
in the circumstances of that case is im- 
material for the decision of this one. In this 
case there was no incomplete chalan and 
although the appellant had admittedly 
come from police custody that day, he was 
before the Court for a considerable period 
and overwhelming evidence for the prose- 
cution was recorded against him before his 
statement was taken. In these circum- 
stances one cannot say that there is any 
cogent inference that his confession was 
in any way improperly induced. It was 
more likely to have been due to the fact 
that he had the intelligence to see that he 
had been caught red-handed and that the 
evidence which had been given against him 
in his presence was overwhelming. It can- 
not be denied that the evidence on the 
record shows that even apart from the 
confession there cannot be the slightest 
doubt about his guilt. He was actually seen 
by a number of witnesses : he was caught 
there and then within a couple of minutes 
at a distance of a few fields from the village. 
It has been contended on his behalf that 
the mere fact that he was arrested shortly 
after the dacoity near the village does not 
prove that he was one of the persons who 
were committing the dacoity and he him- 
self said in his subsequent statement that 
he had gone to the village to buy a bullock 
and that he was arrested by mistake 
although he was an innocent person. This 
argument might have been of some avail 
if the evidence against him had merely 
been that given by the witnesses in exami- 
nation-in-chief. But, unfortunately for the 
appellant, these prosecution witnesses were 
all cross-examined at length after the 
charge and a perusal of their cross-exami- 
nation leaves not the slightest doubt that 
the pursuit from the place where the dacoity 
was committed to the place where he was 
arrested was continuous and the same trans- 
action. Moreover, there is evidence of more 
than one witness who deposed that he 
was seen by them actually at the shop 
where the dacoity was taking place. His 
plea that he had merely gone to the village 
to purchase a bullook is falsified by the 
clear evidence of the prosecution witnesses 
that no mention of this story was made at 
the time he was arrested. In my opinion 


there is no reasonable doubt of his guilt 
and I accordingly dismiss the appeal. 

r.m./r.k. Appeal dismissed. 
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Tee Ohand J. 

Bur Singh — Defendant — Appellant. 

v. 

Kehru and another , Plaintiffs and 
others , Defendants — Respondents. 

Second Appeal No. 891 of 1937, Decided 
on 22nd December 1937, from decree of 
Addl. Dist. Judge, Ferozepore, D/- 11th 
May 1937. 

# Contract Act (1872), S. 23 — Security bond 
for appearance of accused on fixed date — No 
agreement between surety and accused that 
latter would reimburse former for amount of 
security which might be forfeited — Amount 
subsequently forfeited — Accused three years 
afterwards voluntarily executing mortgage in 
favour of surety, consideration being amount 
forfeited — S. 23 held did not apply — Even 
in case of agreement to reimburse, accused 
held could not recover mortgaged land, both 
parties being in pari delicto. 

A surety furnished security for the appearance 
of the accused on a fixed date before the Magis- 
trate. There was no agreement, express or implied, 
made between him and the acoused at that time 
that the accused would subsequently reimburse 
him for suoh amount as might be forfeited. The 
seourity bond was subsequently forfeited as the 
accused failed to appear on the fixed date. Three 
years afterwards the acoused voluntarily and out 
of gratitude executed a mortgage in favour of the 
surety, the consideration of the mortgage being 
the amount forfeited. The accused subsequently 
brought a suit for the recovery of the land on the 
ground that consideration for the mortgage was 
against public policy : 

Held that S. 23 did not apply to the case and 
it was therefore not open to the accused to get 
back the land without paying the surety the 
amount for which the mortgage had been effeoted : 

1 All 751; 32 Bom 449 and 1 P B 1899 , Disting. 

[P 734 0 2} 

Held further that even if an agreement to re- 
imburse had been made between the parties at the 
time when the seourity bond was exeouted, the 
plaintiff’s suit would still fail on the ground that 
both parties being in pari delioto, the Court would 
help neither party and would let the estate remain 
where it falls, because a person who has transferred 
his property to another for an illegal or immoral 
purpose cannot get the transfer annulled on the 
ground that the consideration was illegal or im- 
moral :AIB 1921 Oudh 132, Bel. on. [P 734 0 2J 

R. P. Khosla — for Appellant. 

Amar Singh and S. Ear fear Singh for 
Amar Singh (on 13th December l“o ■ l) 

— for Respondents. 

Judgment. — This second appeal arises 
out of a suit instituted by two brothers, 
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Kehru and Mehru, plaintiffs-respondents, 
against their uncle Bur Singh, defendant- 
appellant, for possession of 17 kanals 10 
marlas of land which the plaintiffs alleged 
belonged to them but of whioh the defen- 
dant Bur Singh had been in unlawful pos- 
session, for six years preceding the suit. 
The defendant admitted that the plaintiffs 
were the owners of the land, but pleaded 
that he was lawfully in possession as a 
mortgagee under a mortgage effected orally 
by Kehru, plaintiff, in 1930. In their repli- 
cation, the plaintiffs denied the factum and 
validity of the alleged mortgage. The trial 
Judge found that the alleged mortgage had 
not been proved, and consequently Bur 
Singh, defendant, had no legal right to retain 
possession of the land. He accordingly 
decreed the suit. On appeal the learned 
Additional District Judge held that there 
was sufficient evidence on the record to 
prove that Kehru, plaintiff, had mortgaged 
the land to Bur Singh, defendant, in 1930 
but he came to the conclusion that the 
mortgage was invalid as being against publio 
policy. 

The circumstances in which the mort- 
gage was found to have been effected are 
as follows : In 1927 Kehru was placed on 
security under S. 110, Criminal P. C. He 
offered certain sureties and was released. 
After some time, the Sub-Inspector report- 
ed that the sureties were men of no sub- 
stance and were otherwise undesirable 
persons and that Kehru be called upon to 
furnish fresh security. On this, proceedings 
under S. 122, Criminal P. C., were started 
against Kehru and warrants for his appear- 
ance were issued. He however evaded 
service of the warrants for some months. 
Eventually, he was arrested on 16th May 
1927, and in execution of a bailable war- 
rant requiring his appearance before the 
Magistrate at a certain named date, his 
uncle Bur Singh furnished security for Rs. 
600 undertaking to produce him in Court 
on the date fixed. The bond was duly 
accepted and Kehru was released. On the 
date of hearing however Kehru failed to 
appear before the Magistrate. Efforts were 
made to secure his attendance, but they 
were unsuccessful. Proceedings were then 
taken against Bur Singh, surety, and even- 
tually an order was passed on 18th August 
1927 forfeiting the whole amount of the 
security bond, Rs. 600. This sum was paid 
by Bur Singh shortly after the order of 
forfeiture had been passed on 18th August 
1927. • 


Three years later, in 1930, Kehru mort- 
gaged the land in dispute to Bur Singh for 
Rs. 600, the consideration being the amount 
which Bur Singh had to pay on forfeiture 
of his bond by reason of the nonappear- 
ance of Kehru before the Magistrate in the 
aforesaid proceedings under S. 122, Crimi- 
nal P. C. These are the facts found by the 
learned Additional District Judge, and are 
no longer in controversy. On the question 
of law the learned Additional District Judge 
has held that the consideration for the 
mortgage was unlawful being opposed to 
public policy. The transaction was there- 
fore void and the defendant Bur Singh, was 
not entitled to continue in possession as 
mortgagee. In support of this conclusion, the 
learned Judge relied upon 1 All 751 1 and 
32 Bom 449." On second appeal it is urged 
by the learned counsel for the defendant- 
appellant that the rulings relied upon by 
the learned Additional District Judge are 
distinguishable, inasmuch as in both of 
them it was a condition precedent of the 
surety offering security for the accused 
that the latter would deposit with him the 
amount of the security, whereas in the 
present case no such condition had been 
entered into at the time when Bur Singh 
stood surety or later when the security 
bond was forfeited, and that it was three 
years later when Kehru out of gratitude 
for the good turn that Bur Singh had done 
him voluntarily gave him the land in 
mortgage. 

In 1 All 751 1 the facts were these. The 
plaintiff in that case was required by the 
Magistrate to furnish two sureties for good 
behaviour, each in the sum of Rs. 600. 
The respondent agreed to become a surety 
on condition that the plaintiff would depo- 
sit with him the sum in which he was 
required to go bail. The deposit was made 
and the period of surety expired without 
any act having been committed by the 
plaintiff to forfeit the security. Subse- 
quently the plaintiff sued to recover from 
the surety the amount of the deposit. It 
was held that the consideration of the 
agreement was unlawful in that it defeated 
the object of the law and therefore the 
plaintiff could not recover. It was observed 
that if the amount for whioh the surety is 
responsible is deposited with him by, or on 
behalf of, the person for whose conduct he 

1. Fateh Singh v. Sanwal Singh, (1875-77) 1 All 

751. 

2. Laiman Lai v. Mulshankar. (1908) 32 Bom 

449=10 Bom L R 663. 
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undertakes responsibility, it is obvious that 
he is responsible only in name and the 
object of the law in taking security is 
defeated. 

In 3 2 Bom 449, 2 while a criminal prose- 
cution was pending against the defendant, 
his pleader entered into a bail bond for his 
appearance and to indemnify the pleader 
against any loss which he might suffer 
under the bail bond, a nominal sale deed 
and a nominal rent deed was simultaneously 
passed by the defendant to the plaintiff. 
The plaintiff subsequently brought a suit 
to recover two years’ rent on the strength 
of the rent note. The defendant pleaded 
that the property did not belong to the 
plaintiff as there was no valid sale deed in 
his favour the consideration being opposed 
to public policy. The plea was upheld and 
the suit dismissed. 

Similarly, in 1 P R 1899, 3 it was held 
by the Full Bench of the Punjab Chief 
Court that it was against public policy for 
a surety who had given a bail bond for the 
appearance of his principal to answer a 
criminal charge and whose bail bond had 
been forfeited in consequence of the non- 
appearance of the principal, to recover 
the amount forfeited from his principal 
either on the ground of an express, or an 
implied, or a quasi-contract under S. 70, 
Contract Act, by the principal to indemnify 
the surety, or as an action in tort. This 
conclusion was reached on the principle 
that in taking sureties for the appearance 
of an accused person, the object of the law 
is to have a guarantee as it were from the 
sureties at their own risk that the accused 
will so appear and the pecuniary liability 
is imposed for the purpose of securing that 
the sureties will ensure the appearance of 
the accused. To hold that the surety could 
recover from an absconding accused, either 
under an express contract, or an implied, 
or quasi-contract, or by an action in tort, 
would be to defeat this object, and there- 
fore contrary to public policy. 

The rule laid down in these rulings is 
well-established and has not been chal- 
lenged by the learned counsel for the appel- 
lant. The present case however does not 
fall within the mischief of this rule. As 
has been stated already, in this case there 
was no agreement, express or implied, made 
between the parties at the time when the 
appellant furnished security that Kehru 


would subsequently reimburse him for such 
amount as might be forfeited. Here, the 
mortgage was effected voluntarily by Kehru 
nearly three years after the forfeiture, and 
the appellant has been in undisturbed pos- 
session since. To such a case, S. 23, Con- 
tract Act, does not apply and it is therefore 
not open to Kheru and his brother to get 
back the land without paying him the 
amount for which the mortgage had been 
effected. 

Further, it seems to me that even if an I 
agreement to reimburse had been made 
between the parties at that time when the 
security bond was executed, the plaintiff's 
suit would still fail on the ground that 
both parties being in pari delicto , the 
Court will help neither party and will let 
the estate remain where it falls: 61 I C 
985. 4 It is well settled that a person who 
has transferred his property to another for 
an illegal or immoral purpose cannot get 
the transfer annulled on the ground that 
the consideration was illegal or immoral. 
Similarly, it has been held that money 
paid in furtherance of an illegal object 
cannot be recovered when the parties to 
the contract are themselves in pari delicto. 
Whatever the position might have been if 
the appellant had brought a suit to recover 
from Kehru the amount forfeited, or if he 
had sued to enforce the mortgage, there 
can be no doubt that Kehru or his brother 
cannot invoke the assistance of the Court 
to get back the land which they had volun- 
tarily mortgaged to the appellant. I accept 
the appeal, set aside the judgment and 
decree of the Additional District Judge 
and dismiss the plaintiff's suit. Having 
regard to all the circumstances, I leave the 
parties to bear their own costs throughout. 

d.s./r.k. Appeal accepted. 

4. Bisheswar v. Rachcha Ram, (1921) 8 A I R 

Oudh 132=61 1 0 986. 
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Addison and Din Mohammad JJ. 

Shir omani Gurdwara Parbhandak Com- 
mittee, Amritsar — Petitioner — 

Appellant. 

v. 


Sardar Gurdial Singh and others — 

Defendants — Respondents. 

First Appeal No. 223 of 1937, Decided 
on 26th January 1938, from deoree of Sikh 
Gurdwaras Judicial Commission, Lahore* 
D/- 15th May 1937. 


8. Sundar Singh v. Kishen Singh, (1899) 1 P R 
1899. 
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(a) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 2 (iv) — Office-holder and minister — Differ- 
ence between, explained — Control denoting 
domination or command is essential to con- 
stitute minister. 

While in the case of an ‘office-holder.’ participa- 
tion in either the management or performance of 
public worship in a Gurdwara or in the manage- 
ment or performance of any rituals or ceremonies 
observed therein is sufficient, in the case of a 
‘minister’ the control not only of the management 
or performance of public worship in a Gurdwara 
is essential but also of the rituals and ceremonies 
observed therein. Secondly, while a person can be 
called an ‘office-holder’ if he participates in the 
management or performance of public worship in 
a Gurdwara or in the management or performance 
of any rituals or ceremonies observed therein, he 
cannot be called a ’minister' unless he is vested 
with the control of the management or perfor- 
manceof. public worship in a Gurdwara and of the 
rituals and ceremonies observed therein either 
solely or along with others. When the Legislature 
used two different terms in two separate defini- 
tions, it did intend to distinguish one from tho 
other and in using the word ‘control’ as distin- 
guished from management, its intention was to 
import into the term ‘control’ the idea of domina- 
tion or command. [P 735 C 2 ; P 736 C 1] 

(b) Punjab Sikh Gurdwaras Act (8 of 1925), 
S. 29 — S. G. P. Committee — Unauthorized 
jurisdiction if exercised can be ignored and is 
subject to control of Courts. 

Unauthorized eeizure of jurisdiction would be 
subject to tho control of Courts and an act done 
which is not within the competence of tho Shiro- 
mani Gurdwara Parbhandak Committee to do, 
would be liable to be ignored. [P 736 C 1] 

Achhru Ram and Narindar Singh — 

for Appellant. 

Bhagat Singh for Despondents. 

Din Mohammad J.— This is an appeal 
from an order of the Sikh Gurdwaras Judi- 
cial Commission dismissing an application 
of the Shiromani Gurdwara Parbhandak 
Committee, Amritsar. The application was 
presented under S. 142, Sikh Gurdwaras Act, 
claiming the following reliefs : (a) the re- 
moval of one Gurdial Singh from his office 
of president as well as from his position 
as a member of the committee of manage- 
ment, Gurdwara Bhai Karm Singhwala ; 

(b) the reinstatement of one Sher Singh in 
his office as granthi in the said Gurdwara ; 

(c) for payment of the arrears of Sher 
Singh s salary in full ; and (d) for award of 
Rs. 500 as damages as well as costs. The 

came to the conclu- 
sion that Sher Singh was not a 'minister’ 
within the meaning of S. 2 (4) (vii), Sikh 
Gurdwaras Act, and consequently neither 
was he competent to appeal to the Shiro- 
mani Gurdwara Parbhandak Committee 

^ 8am 0 Act, nor was 

that Committee empowered to make any 


order under that sub-section. Tho president 
of the Commission however in concurrence 
with another member, held that Gurdial 
Singh was not justified in refusing to obey 
the order of tho Shiromani Gurdwara 
Parbhandak Committeo on the ground that 
it was ultra vires and that he was thu 3 
guilty of neglect of duty deserving censure 
of his conduct and a warning for tho future 
not to conduct himself in that manner. The 
Parbhandak Committee has appealed. 

Tho sole point urged on behalf of tho 
appollants i3 that Sher Singh was a ‘minis- 
ter’ and not a mere ‘office-holder’ inasmuch 
as ho played an important role in the 
management and performance of public 
worship in the Gurdwara, and had thus, 
along with others, tho control of the 
management or performance of public wor- 
ship within the meaning of S. 2 (4) (vii). 
In order to appreciate tho difference bet- 
ween an office-holder' and a minister’, 
it is necessary to refer to the meanings 
assigned to these terms in S. 2, Gurdwaras 
Act. S. 2 (4) (i) defines the term ‘office’ as 
follows : 

Office means any office by virtue of which the 
holder thereof participates in the management or 
performance of public worship in a Gurdwara or 
in the management or performance of any rituals 
or ceremonies observed therein. 

In the same clause ‘office-holder’ has been 
defined to mean any person who holds an 
office. Cl. (vii) of the same sub. section 
defines ‘minister’ as follows : 

Minister means an office-holder to whom either 
solely or along with others the control of the 
management or performance of public worship in 
a Gurdwara and of the rituals and ceremonies 
observed therein is entrusted. 

The distinction is obvious in more than 
one respect. In the first instance, it would 
appear that, while in the case of an ‘office- 
holder,’ participation in either the manage- 
ment or performance of public worship in 
a Gurdwara or in the management or per- 
formance of any rituals or ceremonies 
observed therein is sufficient, in the case of 
a ‘minister’ the control not only of the 
management or performance of public wor- 
ship in a Gurdwara is essential but also of 
the rituals and ceremonies observed there- 
in. Secondly, while a person can be called 
an ‘office-holder’ if he participates in the 
management or performance of public wor-l 
ship in a Gurdwara or in the management 
or performance of any rituals or ceremonies 
observed therein, he cannot be called a 
‘minister’ unless he is vested with the 
control of the management or performance 
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of public worship in a Gurdwara and of 
the rituals and ceremonies observed there- 
in either solely or along with others. On 
reference to the Oxford Dictionary one 
finds that though “management” in certain 
circumstances involves control, the term 
“control” connotes the idea of exercising 
restraint or direction upon the free action 
of others, holding sway over or exercising 
power or authority over another or domi- 
nating and commanding others. The term 
‘manage” means merely to conduct or 
carry on a business or an undertaking. It 
is clear that when the Legislature used two 
different terms in two separate definitions, 
it did intend to distinguish one from the 
other and that in using the word ‘control’ 
as distinguished from management, its 
intention was to import into the term 
“control” the idea of domination or com- 
mand. In agreement therefore with the 
Judicial Commission, we find that Sher 
Singh was a mere office-holder’ and as 
such he was not competent to appeal to the 
Shiromani Gurdwara Parbhandak Com- 
mittee under S. 135 (4). Consequently, it 
was ultra vires of the Shiromani Gurdwara 
Parbhandak Committee to make any order 
on his appeal or to enforce it against the 
committee of management. Counsel for the 
appellants has urged in this connexion that 
when once the Shiromani Gurdwara Par- 
bhandak Committee assumes jurisdiction in 
a certain matter the Judicial Commission 
cannot question it. We however do not 
agree. Unauthorized seizure of jurisdiction 
would be subject to the control of Courts 
and an act done which is not within the 
competence of the Shiromani Gurdwara 
Parbhandak Committee to do would be 
liable to be ignored. On these grounds we 
uphold the order of the Judioial Commis- 
sion and dismiss this appeal with costs. 
The respondents have also put in cross- 
objections but they are without any force. 
We dismiss them but make no order as to 
costs in them. 

B.D./r.k. Appeal dismissed. 
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Abdul Rashid J. 

Dulla — Judgment -debtor — Appellant. 

v. 

Ram Ohand , Plaintiff and others , 

J udgment. debtors — Respondents. 
Execution Second Appeal No. 964 of 
1937, Decided on 27th January 1938, from 
order of Senior Sub-Judge, Gujranwala, 
D/_ 15th March 1937, 


, Civil C. (1908), S. 60 (1) (c) (at amended 
by S. 35 of the Punjab Relief of Indebtedness 
Act 7 of 1934) — House belonging to judgment- 
debtor exempted from attachment and tale 
under S. 60 (l)(c) as amended by S. 35— Mere 
fact that judgment-debtor hat mortgaged house 
with possession does not disentitle him to pro- 
tection afforded by S. 60 (1) (c). 

Where a house belonging to an agriculturist is 
exempted from attachment and sale in execution 
of a deoree under 8. 60 (1) (o), Civil P. C., as 
amended by 8. 35, Relief of Indebtedness Act, the 
mere fact that the judgment-debtor has mortgaged 
the house with possession and taken it on rent 
from the mortgagees, does not disentitle him to 
the protection afforded by Sec. 60 (1) (c), as the 
judgment-debtor never gave up possession of the 
house and has been using it throughout for pur- 
poses subservient to agriculture : A I R 1933 Lah 
893, Bel. on. [P 737 0 1] 

Bashir Ahmed — for Appellant. 

Judgment. — Ram Chand obtained a 
decree against one Dulla and in execution 
of this decree attached the house in dis- 
pute. The judgment-debtor filed objections 
under S. 60 (l) (c), Civil P. C., to the effect 
that the house in dispute was not liable to 
attachment in execution of the decree as 
he was an agriculturist. The decree-holder 
admitted that the judgment-debtor was an 
agriculturist and was in actual possession 
of the house in dispute. It was however 
contended by him that the judgment-debtor 
had mortgaged the house in dispute with 
possession with Gopal Das and Ram Lai, 
that the mortgagees had let out the house 
to the judgment-debtor on lease, that the 
possession of the judgment-debtor was that 
of a tenant under the mortgagees, and that 
the house was therefore liable to attach- 
ment in execution of the decree. The trial 
Court accepted the objection petition of the 
judgment- debtor and released the house from 
attachment. On appeal by the decree-holder, 
the learned Senior Subordinate Judge held 
that the judgment-debtor was not protected 
by Cl. (c) of sub. s. (l) of S. 60, Civil P. C. 
He accepted the appeal and set aside the 
order of the executing Court. Against this 
decision the judgment-debtor has preferred 
a second appeal to this Court. 

Under the Civil Procedure Code, as 
amended by S. 35, Relief of Indebtedness 
Act, houses and other buildings, belonging 
to an agriculturist, and not let out on rent 
or lent to others or left vacant for a period 
of a year or more, are not liable to attach- 
ment or sale in execution of a decree. Tha 
house admittedly belongs to an agricul- 
turist ; he has not let it out on rent or lent 
it to anyone : he has been in occupation of 
the house throughout, and it has never been 


1938 Kishan Singh v. Pritam Singh (Dhide J.) Lahore 737 


left vacant for a period of a year or more. 
In these circumstances it appears that the 
house is not liable to attachment and sale. 
The mere fact that the judgment-debtor 
mortgaged the house with possession in 
favour of Ram Chand and Dhanpat Rai, 
and took it on rent from the mortgagees 
does not disentitle him to the protection 
afforded by S. 60 (l) (c), Civil P. C., as the 
judgment-debtor never gave up possession 
of the house; and has been using it through- 
out for purposes subservient to agriculture. 
Reference may be made in this connexion 
to (1934) 35 P L R 144. 1 There are some 
observations in this judgment which support 
the case of the appellant, and show that Sec. 
60, Civil P. C., does not become inapplicable 
simply because the agriculturist, though in 
possession of the house, has taken a lease 
thereof from a mortgagee. This ruling was 
given before S. 60, Civil P. C., was amended 
bv S. 35, Relief of Indebtedness Act (7 of 
1934), but the principle underlying the 
ruling appears to be applicable to the pre- 
sent case. For the reasons given above, I 
accept this appeal, set aside the judgment 
of the learned Senior Subordinate Judge, 
dated 15th March 1937, and restore that 
of the executing Court dated 5th December 
1936. Having regard to all the circum- 
stances, I leave the parties to bear their 
own costs throughout. 

R.M./r.K. Appeal allowed . 

1. Hasan Mahomed v. Ahmad Bakhsb, (1933) 20 
AIR Lah 893 = 147 I C 285=35 PLR 144. 
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Kishan Singh and another — Plaintiffs 

— Appellants, 
v. 

Pritam Singh and others — Defendants 

— Respondents. 

Second Appeal No. 1274 of 1937, Deci- 
ded on 31st January 1938, from decree of 
Dist. Judge, Ludhiana, D/- 4th September 
1937. 

(«) Registration Act (1908), S, 17 (2), Cl. (6) 
—Compromise between parties to suit embo- 
dted^ in petition presented to Court — Court 
passing order recording compromise and also 
passing decree on basis of compromise — Com- 
promise does not require registration — It can 
be proved by petition embodying terms thereof. 

Where a, compromise entered into by the parties 
to a suit is embodied in a petition which is pre- 
sented to the Court and the Court passes an order 
recording the compromise and also passes a decree 
•on basis of the compromise, making a reference to 
1938 L/93 & 94 


it, the compromise does not require registration 
according to 8. 17 (2), Cl. (G), Registration Act, 
although the terms of the compromise are not 
actually embodied in the decree. The compromise 
can bo proved by the petition, embodying the 
terms thereof, presented by the parties, as it forms 
part of the judicial order made by the Court 
thereon by virtue of reference made to the com- 
promise : A I ft 1930 Lah 853 and A I R 1932 
Lah 21, Rcl. on ; A I R 1936 Lah 605, Listing. 

[P 733 C 2] 

(b) Co-sharers — Right to alienate — Some of 
co-sharers executing mortgage entering into 
compromise with mortgagee agreeing to deli- 
ver some land to him in consideration of his 
reducing mortgage charge — Co-sharers are 
bound by terras of compromise to extent of 
their share — Compromise is not illegal merely 
because one of the mortgagors is not party 
to it. 

Even before partition, a co-sharer in possession 
may mortgage any portion of the joint property 
not in excess of his 6hare subject to the adjust- 
ment of the rights of all the co-sharers at tho 
time of the partition. [P 738 C 2 ; P 739 C 1] 

Where therefore only some of tho co-sharera 
who have executed a mortgage enter into a com- 
promise with the mortgagee, whereby they agree 
to deliver some land to the mortgagee in consider- 
ation of his reducing the mortgage charge and 
releasing rest of the property from tho mortgage, 
tho co-sharers entering into the compromise are 
bound by it to the extent of their share and the 
compromise is not illegal merely because one of 
the mortgagors is not a party to it. [P 738 C 2] 

(c) Civil P. C. (1908), S. 64— Attachment in 
execution of decree made subject to mortgagee 
rights of mortgagee — Subsequent compromise 
whereby mortgagors agree to transfer portion 
of mortgaged land in consideration of mort- 
gagee reducing mortgagee charge is not illegal. 

Where an attachment in execution of a decree 
is made subject to the mortgagee rights of the 
mortgagee holding a mortgage on the property, a 
subsequent compromise, whereby the mortgagors 
agree to transfer a portion of the mortgaged pro- 
perty to the mortgagee in consideration of his 
reducing the mortgage charge and releasing tho 
rest of the property from the mortgage, is not 
illegal by reason of S. G4, Civil P. C., more spe- 
cially so when the mortgagee had already become 
entitled to possession even prior to the attach- 
ment. [P 738 C 1 ; P 739 C 1] 

Achhru Ram and F. C. Mittal — 

for Appellants. 

D. R. Sawhney and J. L. Kapur 

for Respondents 1 to 3, and 4 and 5 
respectively. 

Judgment. — The material facts of the 
case giving rise to this appeal are briefly 
as follows : On 27th July 1928, Pala Singh 
and Pritam Singh, two brothers, mortgaged 
50 bighas of land in favour of the plaintiffs 
for the sum of Rs. 4700. The mortgage was 
without possession but it was agreed that if 
interest was not paid annually according to 
the terms of the mortgage, the mortgagees 
would be entitled to obtain possession. 
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The sons of Pritam SiDgh thereafter insti- 
tuted a suit for a declaration that the 
mortgage was without necessity and con- 
sideration and should not affect their 
reversionary rights. This suit was compro- 
mised on 22nd February 1935, and it was 
agreed that the original mortgage charge 
should be reduced to a sum of Rs. 5500 
only, that an area of 11 bighas 13 biswas 
7 biswansis should be delivered to the 
mortgagees and the rest of the land consi- 
dered to be redeemed. The compromise 
was embodied in a petition which was pre- 
sented to the Court and the Court there- 
upon dismissed the declaratory suit. The 
terms of the compromise however were not 
fully embodied in the decree. Subsequently 
the present suit was instituted by the 
plaintiff- mortgagees as the area of 11 bighas 
13 biswas 7 biswansis which was promised 
to be delivered to them, was not made 
over to them. The suit was resisted by 
Pala Singh and the sons of Pritam Singh 
on the ground that the compromise dated 
22nd February 1935 on which the suit was 
based could not be proved as it was not 
duly registered. Secondly, it was also urged 
that the compromise was illegal as Pala 
Singh who was one of the mortgagors was 
not a party to it. Lastly, it was contended 
that the land in question had already been 
attached by certain decree-holders and the 
compromise was illegal inasmuch as it 
involved an alienation contrary to the pro- 
visions of S. 64, Civil P. C. The suit was 
decreed by the trial Court but was dis- 
missed by the learned District Judge on 
appeal, on the finding that the compromise 
required registration and could not be 
proved. The suit being based on the com- 
promise alone, the question whether the 
plaintiffs could fall back on the original 
mortgage of 1928 was not considered. 

The learned counsel for the appellants 
has urged that the view taken by the 
learned District Judge that the compromise 
of 1928 required registration is not sound. 
It is contended that the compromise was 
embodied in a petition which was presented 
to the Court and the Court passed an order 
recording the compromise and also passed 
a decree on the basis of that compromise. 
The compromise therefore did not require 
registration, according to Cl. 6 of sub-s. 2 
of S. 17, Registration Act. The learned 
counsel for the respondents urged in reply 
that the terms of the compromise were not 
embodied in the decree and therefore the 
compromise did require registration. In 


support of this contention he relied chiefly* 
on A I R 1936 Lah 605. 1 That ruling how- 
ever appears to be distinguishable inasmuch 
as the material terms on which reliance- 
was placed in that case were not actually 
referred to in the statements made in- 
Court, nor were they embodied in the 
decree. In the present instance there is no 
such allegation and it appears that the 
compromise petition was duly verified in 
Court and a decree was passed on the basis- 
of the compromise. It is true that the 
terms of the compromise were not actually 
embodied in any decree but reference was 
made to the compromise in the order 
passed on the petition, which was to the- 
following effect : ‘ Fariquin razinama 

tasdiq karte hain barue razinama dawa 
maddaya kharij howe The contention of 
the learned counsel for the appellants that 
this order was sufficient to exempt the 
compromise from the necessity of registra- 
tion is supported by A I R 1930 Lah 855* 
and AIR 1932 Lah 24. 3 I accordingly 
hold that the compromise can be proved byj 
the petition embodying the terms thereof! 
presented by the parties in the suit of 1935. 
as it formed part of the judicial order made! 
by the Court thereon, by virtue of the] 
reference made to the compromise. 

The next contention of the learned coun- 
sel for the appellants was that the compro- 
mise cannot be considered to be illegal 
merely because Pala SiDgh was not a party 
to it. The land was originally held jointly 
by Pala Singh and Prem Singh, but the 
area which the plaintiffs are claiming is 
not in excess of the share of the defendants , 
Dharam Singh, Tilok Singh and Pritam 
Singh. I see therefore no reason why the 
plaintiffs’ claim should not be decreed, as 
against these defendants, at least to the 
extent of their share in the land in dis-[ 
pute, as contended for the appellants. The 
learned counsel for the respondents urged' 
that the area to be delivered to the mort- 
gagees was not specified in the compromise 
by any definite khasra numbers and as 
Pala Singh was entitled to every bit of the 
mortgaged land, the compromise should be 
considered to be illegal. However, even 
before partition a co-sharer in possession 
may mortgage any portion of the joint pro- 
perty not in ex cess of his share subject to 

1. Mehr Cband v. Pritam Singh, (3936) 28 A I R 

Lah 605=165 I 0 199. 

2. Mfc. Jai Lagi v. Alliance Bank of Simla Ltd.,. 

(1990) 17 A I R Lah 856=128 I O 300. 

3. Mahbub v. Mnnshi, (1932) 19 A I R Lah 24= 

135 I O 203=32 P L R 761. 
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adjustment of the rights of all the cosharers 
at the time of partition. There is therefore 
no reason why the plaintiffs should not 
claim from the three defendants referred 
to above, (who at any rate, are bound by 
the terms of the compromise) an area to 
the extent of their share. 

The last contention of the learned coun- 
sel for the appellants that the attachment 
of the land by the decree-holders prior to 
the compromise of 1935 did not invalidate 
the compromise also appears to me to be 
sound. The attachment was clearly made 
subject to the mortgagee rights of the 
plaintiffs. These rights were no doubt based 
on the mortgage deed of the year 1928 
which was superseded by the compromise 
of the year 1935 but the compromise only 
served to reduce the encumbrance on the 
mortgaged property and did not in any way 
prejudice the rights of the attaching cre- 
ditors. The mere fact that the plaintiffs 
were allowed possession of 11 bighas 13 
biswas 7 biswansis by the compromise 
cannot be considered to impose any addi- 
tional burden, as even according to the 
terms of the original compromise the plain- 
tiffs were entitled to claim possession of 
the mortgaged property on the mortgagor’s 
failure to pay interest as agreed. It was 
not denied that the mortgagors had failed 
to pay any interest and the mortgagees had 
already become entitled to possession even 
before the attachment, which took place 
in 1934. The present suit being only for 
possession, it is unnecessary to consider 
here whether the sons of Prem Singh could 
be properly held to be liable for the whole 
of the mortgage charge, when Pala Singh, 
one of the original mortgagors, was not a 
party to the compromise. That question 
can be decided at the time of redemption, 
if and when the necessity arises. On the 
above findings, it seems to me that the 
plaintiffs’ claim must be decreed to the 
extent of the share of defendants 2 to 4 in 
the land in dispute, i. e. one-half of 11 
bighas 13 biswas 7 biswansis. I accordingly 
accept the appeal and setting aside the order 
of the learned District Judge, pass a decree 
for possession of one-half of 11 bighas 13 
biswas 7 biswansis out of this joint land 
specified in the plaint. This decree will be 
against defendants 2 to 6. The suit against 
defendant 1 is dismissed with costs. As 
against defendants 2 to 6, the plaintiffs 
will get one-half their costs throughout. 

R.M./r.k. Appeal allowed . 
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Mt. llarbans Kaur 



Complainant — 
Petitioner. 


Lahari Bam and others — Respondents. 

Criminal Revn. No. 632 of 1938, Decided 
on 1st July 1938, from order of the Sess. 
Judge, Ludhiana, D/- 2nd March 1938. 

(a) Criminal Trial — Complaint — Defamatory 
allegations against minor daughter affecting 
father — Father and daughter can file separate 
complaints — Compromise and consequent ac- 
quittal of accused in father’s complaint do not 
affect complaint by daughter. 


Where a report ia made to police by certain 
persons against another containing defamatory 
allegations against such person’s minor daughter, 
both the father and the daughter can file separate 
complaints ; and the compromise and consequent 
acquittal of accused in father’s complaint will be 
no bar to the complaint by the daughter, because 
the complaint by the father although on same 
facts could not either have been filed on behalf of 
his minor daughter or compromised without the 
Court’s permission : 32 Cal 425, Bel. on; AIR 
1919 All 90, Disting. [P 74 O C 1, 2] 

(b) Criminal Trial — Revision — Acquittal on 
erroneous view of law can be set aside. 

Revision of an order of acquittal may be allow- 
ed when the order of acquittal is based on an erro- 
neous view of the law : A I R 1918 Lah 204; AIR 
1924 Lah 286 and AIR 1930 Lah 159, Rel. on. 

[P 741 C I] 

R. L. Anand II and Mela Ram Aggar- 
wal — for Petitioner. 

Des Raj Sawhney — for Respondents. 


Order. The facts giving rise to this 
petition for revision are briefly as follows : 
The four respondents along with certain 
other persons presented a petition to the 
police against Hardit Singh, father of the 
petitioner Mt. Harbans Kaur, alleging that 
his house was visited by persons of bad re- 
pute who drank liquor and committed debau- 
cheries and were thus a nuisance to the 
people of the mohalla. One of the allega- 
tions in the petition was that one Gurdial 
Singh also visited the house of Hardit 
Singh for immoral purposes and that he 
was in possession of letters from the pre- 
sent petitioner, Mt. Harbans Kaur, who is 
a young girl aged about 17. Hardit Singh 
filed a complaint for defamation against 
the respondents and the other signatories 
of the application under S. 500, I. P. C., 
which was eventually compounded upon 
the accused tendering an apology and with- 
drawing their allegations. The accused 
were therefore acquitted. 
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A second complaint was filed under Sec. 
500, I. P. C. f by Mt. Harbans Kaur, the 
present petitioner, with reference to the 
same application. An objection was raised 
that the second complaint was barred by 
the provisions of S. 403, Criminal P. C. 
This contention was rejected by the trial 
Magistrate who convicted the respondents 
and sentenced them to a fine of Rs. 100 
each. The respondents appealed, and the 
learned Sessions Judge has upheld their 
preliminary objection that this complaint 
was barred by their acquittal in the pre- 
vious complaint by Hardit Singh, and has 
set aside their convictions. Mt. Harbans 
Kaur has now filed a petition for revision 
of this order. The learned counsel for the 
petitioner has contended that the complaint 
of Hardit Singh did not purport to be on 
behalf of Mt. Harbans Kaur and that it 
could not have been filed at all on her be- 
half without the leave of the Court as she 
is a minor and permission was neither 
asked for nor granted : vide S. 198, Crimi- 
nal P. C. It is true that the defamatory 
application contained matter which cast 
reflections on the character of Mt. Harbans 
Kaur and this was also the subject-matter 
of the complaint. But, the allegations 
against Hardit Singh’s daughter’s character 
might amount to his defamation also, and 
consequently this fact alone would not 
show that the complaint was on behalf of 
the present petitioner. It was further 
pointed out that had the previous com- 
plaint been on behalf of Mt. Harbans Kaur, 
it could not have been compounded with- 
out the permission of the Court : vide S. 
345 (4), Criminal P. C. No such permis- 
sion was asked for or given. 

The learned counsel for the respondents 
on the other hand urged that the subject- 
matter of the second complaint by the pre- 
sent petitioner was in substance the same 
as that of the previous complaint by the 
father, that no man can be prosecuted twice 
for the same offence, that the petitioner 
had instituted a civil suit for damages also, 
that the present complaint was vindictive 
and was brought merely to harass the 
respondents and that there was no such 
miscarriage of justice as would justify in- 
terference in revision. After carefully con- 
sidering the facts, I am of opinion that the 
previous complaint by Hardit Singh was 
legally no bar to the present complaint by 
Mt. Harbans Kaur. The previous complaint 
did not purport to be on her behalf and she 
being a minor, it could not, according to 
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law, have been either instituted or com- 
pounded without permission of the Court. 
Admittedly no such permission was asked 
for or granted. The mere fact that the 
defamatory application contained reflec- 
tions on the character of Mt. Harbans Kaur 
would not justify the conclusion that the 
complaint was on her behalf. For, the defa- 
matory allegations with reference to Mt. 
Harbans Kaur were calculated to harm 
Hardit Singh’s reputation also, and could 
therefore legitimately form the subject- 
matter of his complaint under S. 500. This 
view receives support even from 32 Cal 
425 1 on which the learned Sessions Judge 
has relied. It would appear from the above 
that the application made by the respon- 
dents to the police contained matter which 
defamed Hardit Singh as well as Mt. Har- 
bans Kaur and consequently the latter had 
an independent right to seek redress there- 
for in Civil and Criminal Courts. The 
learned counsel for the respondents referred 
to 18 A L J 85, 2 but that case is easily 
distinguishable as the accused had been 
previously tried for the offence of rioting, 
which is an offence against the public 
peace and for which each individual con- 
cerned has not a personal remedy as in 
the case of defamation. 

As regards the allegation that the com- 
plaint is vexatious and vindictive, it may 
be noted that the petitioner readily gave 
up her complaint against one of the accused 
Des Raj who apologized. The present res- 
pondents however not only did not do so, 
but produced evidence in support of the 
defamatory allegations, although they had 
previously withdrawn them. They utterly 
failed to establish them and even the 
learned Sessions Judge did not take a 
different view on this point. The peti- 
tioner, who is a young girl had a right to 
vindicate her character, and in view of all 
the circumstances the complaint cannot be 
treated as merely vindicative. The respon- 
dents offered to apologize now at the last 
stage, but she naturally refused to accept 
the offer as the respondents had persisted 
in their allegations and had put her to 
the trouble and expense of leading a great 
deal of evidence to clear her character. 

It has been held in 8 P R 1918 3 and 

1. Thakar Das v. Adhar Chandra, (1905) 32 Cal 

425 = 8 O W N 515. 

2. Ram Ohander v. Emperor, (1919) 6 A I R All 

90=54 I C 772=21 Cr L J 164=18 A L J 85. 

3. Chotha Ram v. Mt. Karmon Bai, (1918) 5 

AIR Lah 204 = 44 I C 169 = 8 P R 1918. 
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AIR 1924 Lah 286* that revision of an 
order of acquittal may be allowed when the 
order of acquittal is based on an erroneous 
view of the law. In A I R 1930 Lah 159° 
an order of acquittal under S. 500, I. P. C. t 
was set aside. In view of the conduct of 
the respondents, I think, it is in the inte- 
rest of justice that the petitioner should be 
given an opportunity to have her character 
fully vindicated. After undergoing the 
trouble and expense of a trial, there is no 
reason why she should be deprived of a 
deoision on merits, on a technical ground, 
whioh has been found to be legally unten- 
able. I accordingly accept the petition and 
setting aside the order of acquittal, remand 
the case to the learned Sessions Judge for 
decision on merits. Parties are directed to 
appear before the learned Sessions Judge 
on 1st July 1938. 

B.d./r.k. Case remanded. 


4. Fakir Chand v. Fakir, (1924) HAIR Lah 

286 = 69 I C 379. 

5. Nathu Mai v. Abdul Haq, (1930) 17 A IRLah 

159 = 1930 Cr C 167 = 123 I C 841 = 31 
Cr L J 684. 
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On the ono hand Sec. 34 arms the Income-tax 
Officer with a special power to rectify his mistakes 
and to save the exchequer from any loss accruing 
from his negligence, and on the other it protects 
the assessee against the arbitrary use of this 
Section and sets a limit of time within which 
such mistakes can be rectified. Again, this Section 
(S. 34) is confined to the items of income that 
have escaped and has no reference to the total 
inoome of the assessee. Thus, the Assistant Commis- 
sioner is not empowered so to enhance the income 
assessable under S. 34 as to include a sum which 
has nothing to do with the subject-matter of the 
appeal before him. Similarly the Assistant Com- 
missioner of Income-tax cannot make any direc- 
tion under S. 31 (3-b) so as to enable the Income-tax 
Officer to make a fresh assessment in relation to 
this sum : A I 11 1927 Lah 248 and A I B 1929 
All 919, Bel. on ; Case law'rcf erred. [P 742 C 2; 

P 743 G 1, 2] 

S. M. Sikri and J. N. Aggarwal — 

for Petitioner. 

_Malik Barkat Ali — for Respondent. 

Din Mohammad J. — This is a case 
stated by the Commissioner, Income-tax, 
under S. 66 (1), Income-tax Act. The ques- 
tion propounded by him reads as follows : 

Can interest-income as described in the case be 
brought into charge : either by enhancement 
under 8. 31 (3-a) of the S. 34 assessment which 
does not include any such interest-income : or in 
fresh assessment to be directed under S. 31 (3-b) ? 


Addison and Din Mohammad JJ. 

Commissioner of Income-tax, Punjab — 

Petitioner. 

v. 

Nawab Shah Nawaz Khan, Assessee — 

Respondent. 

Civil Ref. No. 30 of 1936, Decided on 
14th December 1937, from the Commis- 
sioner of Income-tax, Punjab, North West 
Frontier and Delhi Provinces, Lahore, 
D/- 9th October 1936. 

(a) Income-tax Act (1922), S. 30 — Act ic 
self-contained — Assesaee is not at liberty to 
withdraw appeal presented under S. 30. 

The Income-tax Act is a special piece of legis- 
lation dealing with a speoial subjeot and so far as 
it goes it is self-contained. Onoe an assessee pre- 
sents an appeal against assessment under S. 30, 
he is not at liberty to withdraw it ; (1936) 1 K 
B D 487, Rel. on. [P 742 C 1] 

(b) Income-tax Act (1922), S«. 31, 34 — 
Power under S. 31 cannot be exercised irres- 
pective of S. 34 — Appeal under S. 31 — Assist- 
ant Commissioner cannot enhance income 
assessable under S. 34, so as to include sum 
which has nothing to do with subject-matter 

°e *J ) . pea ^ — Nor ** assessment in respect 

of this sum permissible. 

No doubt 8. 31 empowers an Assistant Commis- 
sioner of Income-tax in general terms to enhance 
an assessment but that power cannot be exercised 
irrespective of the limitations imposed by S. 34. 


To this, another question dealing with 
the withdrawal of the appeal before the 
Assistant Commissioner was added by this 
Court at the request of the assessee on 
which a supplementary statement of the 
case has been submitted by the Commis- 
sioner. The facts are these : On 23rd June 
1933, an assessment was made on the 
Mamdot Estate for the year 1933-34, the 
accounting year being 1932.33. On 16th 
February 1935, an additional assessment 
was made under S. 34, Income-tax Act, in 
respect of a sum of Rs. 8675 which the 
assessee was said to have earned from 
interest on securities. The assessee appealed 
against this order to the Assistant Commis- 
sioner of Income-tax, and while that appeal 
was pending, the Assistant Commissioner 
of Income-tax came to know that another 
item of income derived by the assessee 
from a certain mortgage transaction had 
also escaped assessment in respect of which 
a fresh notice was issued verbally on the 
10th and in writing on 12th February 1936. 
On 10th February, when the Assistant 
Commissioner of Income-tax gave vent to 
his thoughts that he was considering this 
additional item for assessment, the attorney 
for the assessee verbally asked for the with- 
drawal of the appeal and later implemented 
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his verbal request by presenting an applica- 
tion in writing. On 12th February 1936 
however, the Assistant Commissioner hold- 
ing that the appeal could not be legally 
withdrawn, ordered that the assessee’s 
appeal would remain pending till it was 
decided whether he could enhance the 
assessable income by a sum of Rs. 88,796. 
It is in this connexion that the reference 
has been made. 

Three questions arise for decision : (l) 
Whether an appeal presented under S. 30, 
Income-tax Act, can be withdrawn ; if so, 
whether the notice for enhancement could 
be legally given after the appeal had been 
withdrawn ? (2) Is the Assistant Commis- 
sioner legally competent to add a new item 
of income, after the expiry of the limitation 
prescribed in S. 34, when an appeal against 
an assessment made under that Section is 
pending before him ? (3) Is the Assistant 
Commissioner competent to set aside the 
assessment made under S. 34 and direct 
the Income-tax Officer to make a fresh 
assessment including a fresh item of income 
after the period of limitation prescribed in 
S. 34 has expired ? Questions 2 and 3 are 
the same as propounded by the Commis- 
sioner, though expressed in different words. 
In our view all these questions must be 
answered in the negative. 

We take up question 1 first. The Income- 
tax Act is a special piece of legislation 
dealing with a special subject and so far 
as it goes it is self-contained. It will be 
seen that whereas the powers of a Civil 
Court are vested in the Income-tax autho- 
rities by virtue of S. 37, Income-tax Act, 
they have been restricted to the particular 
matters dealt with in the body of the 
Section itself. This clearly shows that in 
all other matters the Income-tax autho- 
rities cannot exercise the power ordinarily 
vested in a Civil Court. Similarly, they are 
under no obligation to conform to the pro- 
cedure laid down in the Civil Procedure 
Code in respect of matters not expressly 
mentioned in S. 37. A right of appeal under 
the Act has been conferred by S. 30, 
Income-tax Act, and the method of dispos- 
ing of appeals and the powers to be exer- 
cised in connexion therewith have been 
clearly defined in Sec. 31, Income-tax Act. 
These powers, among others, include en- 
hancement of the assessment. Nowhere, 
however, has it been mentioned that an 
assesses is at liberty to withdraw an appeal 
which has once been presented under S. 30, 
Income-tax Act. If it were assumed that 


the power of withdrawal of an appeal 
vested in an assessee on the general princi- 
ples of law governing appeals, it would 
clearly nullify the powers of the Assistant 
Commissioner to enhance an assessment 
inasmuch as at any time that an assessee 
would be convinced that the Assistant 
Commissioner was disposed to enhance the 
assessment, he would withdraw the appeal 
and thus prevent him from proceeding any 
further with the matter. In other words, 
this would obviously lead to an absurd 
result. It is to avoid such an absurdity and 
similar other complications which might 
arise that no power of withdrawal has been 
vested in the assessee. We are supported 
in our conclusion by (1936) 1 K B D 487, 1 
which lays down that an appeal against 
an assessment cannot be withdrawn. It is 
true that that judgment has been given 
under a statute which is not in force here, 
but the principles governing the question 
are the same. In the words of Lord Wright 
at pp. 500-501 : 

It would indeed be a curious position if notice 
of appeal having been given by the tax- payer in 
the hope of reduoing his assessment, he should be 
able, when the information elicited shows quite 
conclusively that the assessment, so far from 
being an overcharge, was an undercharge, to pre- 
vent the Commissioners from estimating or valu- 
ing or assessing his liability according to the true 
facts which have been elicited, or that they should 
be debarred from proceeding further to develop 
the facts so as to ascertain the true position. . . . 
Having a duty to examine the facts, they are 
bound to give effeot to what appears to them to 
be the proper assessment to be made in view of 
those facts. 

We accordingly hold that the assessee 
was not competent to withdraw his appeal 
and in this view of the matter the second 
part of question 1 does not arise. Coming 
now to question 2. The material portion 
of S. 34 reads as follows : 

If for any reason income, profits or gains charge- 
able to income-tax has escaped assessment in any 
year ... the Income-tax Officer may, at any time 
within one year of the end of that year, serve on 
the person liable to pay tax on such income, profits 
or gains ... a notice containing all or any of the 
requirements which may be included in a notice 
under sub-s. (2) of S. 22 and may proceed to assess 
or re-assess such income, profits or gains. . . . 

It is obvious that under thi3 Section no 
income, if it has escaped, can be touched 
after the period of limitation prescribed 
therein. On the one hand, this Section 
arms the Income-tax Officer with a special 
power to rectify his mistakes and to save 
the exchequer from any loss accr uing from 

1. The King v. Income-tax Speoial Commissioner, 

(1936) 1 KBD 487. 
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his negligence and on the other it protects 
the assessee against the arbitrary use of 
this Section and sets a limit of time within 
which such mistakes can be rectified. Again, 
this Section is confined to the items of 
income that have escaped and has no refer, 
-ence to the total income of the assessee. 
A notice issued under this Section there- 
fore pertains to those items only which 
have escaped assessment and to no others. 
If it were permissible to the Assistant 
Commissioner of Income-tax to add fresh 
items of income under different heads to 
the items already detected by him as hav- 
ing escaped, even though the limitation 
prescribed by S. 34 had expired, it would 
deprive the assessee of the protection 
afforded by S. 34. No doubt S. 31 empowers 
an Assistant Commissioner of Income-tax 
jin general terms to enhance an assessment 
but we do not consider that that power can 
be exercised irrespective of the limitations 
imposed by S. 34. One of the cardinal 
principles of the interpretation of statutes 
may be given in the words of Maxwell as 
follows : 

lb is an elementary rule that construction is to 
bo made of all the parts together, and not of one 
part only by itself . . . for tho true meaning of 
any passage is that which (being permissible) 
best harmonizes with the subject, and with overy 
other passage of the statute. Perhaps as a general 
proposition the words of a statute should be con- 
strued in accordance with the dictum of Lord 
Watson, who says with regard to deeds, in an 
unrecorded case, tho deed must bo read as a whole 
in order to ascertain tho true meaning of its seve- 
ral clauses, and the words of each clause should 
bo so interpreted as to bring them into harmony 
with the other provisions ... if that interpreta- 
tion does no violence to tho meaning of which 
they are naturally susceptible. 

In 38 P L R 1107 2 a Division Bench of 
this Court held that the Commissioner 
when dealing with an appeal under S. 32 
can pass orders only with respect to the 
subject-matter of the appeal and cannot 
suo motu proceed to enhance an assessment. 
It would be a curious state of affairs if 
what a Commissioner cannot do under 
S. 32, an Assistant Commissioner may be 
able to do under S. 31. In 41 C W N 905 3 
a Special Bench of the Calcutta High Court 
held that when an assessee rightly objects 
to an assessment or reassessment, the 
powers of the Assistant Commissioner are 

2. Nawal Kishore-Kharaiti Lai v. Commissioner 

of Income-tax, (19H6) 29 AIR Lah 897=168 
I 0 181=38 PLR 1107. 

3. In the matter of North British and Mercan- 
tile Insurance Co. Ltd., (1937) 41 C W N 905 
=1 L R (1937) 2 Cal 540 (S B). 


limited to annulling it and do not extend 
to enhancing an assessment which the 
Income-tax Officer had no jurisdiction to 
make. In 4 Pat 385 1 a Division Bench of 
the Patna High Court held that under 
S. 31, Income-tax Act, an Assistant Com- 
missioner of Income-tax has power to 
enhance an assessment made by an Income- 
tax Officer, but he is not empowered to ( 
make a new assessment in appeal by adding 
now sources of income which were not the 
subject-matter of tho appeal. On these, 
grounds wo have no hesitation in holding 
that in tho circumstances of the present 
case the Assistant Commissioner is not 
empowered so to enhance tho income 
assessable under S. 34, Income-tax Act, as, 
to include the 3um of Rs. 88,796 which has 
nothing to do with the subject-matter of 
the appeal before him. 

Similarly, the Assistant Commissioner of 
Income-tax cannot make any direction 
under S. 31 (3-b) so as to enable tho Income- 
tax Officer to make a fresh assessment in 
relation to this sum. If in such cases an 
Assistant Commissioner of Income-tax can 
be considered to be empowered to do so, 
this would mean that he is empowered to 
override the express provisions of law as 
regards limitation provided for in S. 34, 
Income-tax Act. Had this been the inten- 
tion of the Legislature, it should have 
expressed itself in clearer terms. An income 
which has once escaped cannot be assessed 
or reassessed after the expiry of the period 
of limitation : see 8 Lah 354 5 and AIR 
1929 All 9 19. 6 We therefore answer the 
third question also in the negative. Tha 
assessee will get his costs from the Com- 
missioner. 

V.B.B./r.k. Answer in the negative. 

4. Jagarnath Therani v. Commissioner of Income- 

tax, (1925) 12 A I R Pat 403=86 I C 777 = 

4 Pat 335=6 P L T 166. 

5. In re Assessment of Ganes Das of Amritsar, 

(1927) 14 A I R Lah 248 = 100 I C 675 = 

8 Lah 354=28 PLR 694. 

6. Ganga Sagar v. Emperor, (1929) 16 A I R All 
919=1929 Cr C 647=120 I C 435=31 Cr L J 
88=1930 A L J 26. 
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Addison and Din Mohammad JJ. 
Seth Lookmanji Adamji (0 Co . — 

Plaintiff — Appellant, 
v. 

Mangal Sain and others — 

Defendants — Respondents. 
First Appeal No. 160 of 1937, Decided on 
14th February 1938. 
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Transfer of Property Act (1882), S. 55 (l)(g) 
— Sale of immovable property — Vendors agree- 
ing to indemnify vendees, if they suffer loss or 
damage on account of any person laying claim 
to property sold — Mortgagee from original 
owner of property bringing suit on his mort- 
gage— Vendees not properly defending suitand 
unnecessarily paying large sum to save pro- 
perty are not legally entitled to recover amount 
bo paid from vendors. 

Where the vendors of certain immovable pro- 
perty undertake to indemnify their vendees, if they 
suffer any loss or damage on account of any per- 
son putting forward a claim to the property sold, 
and subsequently a mortgagee from the original 
owner of the property brings a suit on the mort- 
gage and the vendees pay a certain sum of money 
to the mortgagee to save the property sold to them, 
they are not legally entitled to recover the amount 
so paid and the expenses of the litigation from 
their vendors, where it is found the plaintiffs were 
negligent in their defence of the mortgage suit 
and did not raise proper pleas available to them 
and that there was really no cloud on the title of 
their vendors and with a little diligence exercised 
on the part of the vendees the cloud that was 
sought to be cast on the title of the vendors could 
have been cleared and the vendees unnecessarily 
paid an exorbitant sum to the mortgagees, without 
even consulting the vendors : A I R 1929 Lah 
388; AIR 1922 P C 176 and AIR 1933 Nag 
364, Expl. [P 746 C 2; P 747 C 1] 

Achhru Ram and Amar Nath Mehta — 

for Appellant. 

D. R. Sawhney, Amolak Ram Kapur and 
Hans Raj Sawhney — 

for Respondents 1 to 3. 

Din Mohammad J. — The facts of the 
case out of which this appeal has arisen 
may shortly be stated. On 10 — 9 — 1908 
one Mian Abdul Karim executed a mort- 
gage deed in favour of Lala Bulaqi Mai and 
Lala Ram Das of certain properties situate 
at Rawalpindi for a sum of Rs. 10,000. 
The rate of interest which the mortgagor 
agreed to pay was 2 per cent, compound 
interest per mensem with monthly rests. 
On 22nd April 1909, the said Mian Abdul 
Karim executed a deed (Ex. D.8) in favour 
of his father Mian Nabi Bakhsh, wherein, 
after acknowledging that the whole of the 
immovable property situate at Rawalpindi 
City and Cantonment and at other places 
was the self-acquired property of his father 
and was owned and possessed by him, he 
stated that the properties comprised in 
part I of that document had been given to 
him by his father by way of absolute 
ownership and that so far as properties 
comprised in part II were concerned, his 
father had conferred on him the right of 
realizing their rent by way of maintenance 
during the lifetime of the father, but that 
no right of sale or mortgage of the proper- 


ties vests in him. On 12th May 1909, 
Mian Abdul Karim settled upon his wife, 
Mt. Zohra Jan Akhtar, the rights which ho 
had acquired in the properties comprised in 
part II of the document mentioned above 
(Ex. D-9). On 16th July 1909, Mian Abdul 
Karim made a gift (Ex. D. 10) of the entire 
property alluded to above in favour of Mt. 
Zohra Jan in lieu of her dower. On 7th 
March 1910, Mian Nabi Bakhsh conferred 
upon Mt. Zohra Jan the right to mortgage 
or sell all the properties mentioned in 
part II of Ex. D. 8. On 7th April 1910, 
Mt. Zohra Jan sold the shops now in suit 
along with some other property to Lala 
Ram Das and Lala Gauri Das for Rs. 
15,000. On 23rd November 1914, the said- 
vendees sold the shops only to the present 
plaintiffs, Messrs. Seth Lukmanji-Adamji 
and Company. In the sale deed executed 
by them, they undertook to indemnify their 
vendees if they suffered any loss or damage 
on account of any person putting forward 
a claim to the property sold. On 11th 
February 1920, Lala Bulaqi Mai and Lala 
Ram Das instituted a suit for the recovery 
of their mortgage money by sale of the 
entire property comprised in parts I and II 
of Ex. D. 8 against Mian Abdul Karim and 
along with him impleaded all the subse- 
quent alienees including the present plain- 
tiffs and their predecessors-in-title as- 
defendants in the suit. On 29th March 
1920, ex pstrte proceedings were taken 
against Lala Ram Das and Lala Gauri Das 
on account of their absence in spite of ser- 
vice. On 24th November 1920, the present 
plaintiffs put in their pleas professing 
ignorance of most of the allegations made- 
in the plaint and alleging that they had 
purchased the shops in suit in good faith 
and for valuable consideration. They fur- 
ther stated that the property purchased by 
them was not mortgaged to the then plain- 
tiffs and that consequently they could not 
proceed against that property. 

On 18th June 1921, Mt. Zohra Jan 
pleaded that the entire property had been, 
acquired by Mian Nabi Bakhsh himself, 
that no partition of any kind had been 
effected between him and her husband,. 
Mian Abdul Karim, that the property 
given to her by Mian Abdul Karim was not 
mortgaged to Lala Bulaqi Mai and Lala 
Ram Das and that therefore that property 
could not be made to bear the burden of 
their charge. The Subordinate J udge whe 
decided that suit did not differentiate be- 
tween one bind of property or the other 


1938 Lookmanji Adamji & Co. v. Mangal Sain (Din Mohammad J .) Lahore 745 


and allowed the mortgagees to recover the 
amount of Rs. 9700 found due by him 
from all the properties comprised in parts I 
and II of Ex. D-8. None of the defendants 
made an appeal against that decree and 
the only appeal that was put in was on 
behalf of the mortgagees. By its judg- 
ment dated 27th April 1933, this Court 
raised the decretal amount to Rs. 70,000 
as claimed by the mortgagees and further 
allowed them interest from the date of the 
institution of the suit till the realization of 
the decretal amount at 6 per cent, per 
annum. It appears from that judgment 
that the question whether the property 
now in suit could be made liable for the 
mortgage decree was raised, but the learned 
Judges, while making some remarks in 
connexion with that contention, did not 
finally decide the matter in view of fact 
that no appeal or cross. objections had been 
presented by the present plaintiffs, Messrs. 
Lukmanji Adamji and Company. The eyes 
of the defendants were opened when the 
decretal amount was raised from Rs. 9700 
to Rs. 70,000 with interest as stated above, 
and on 25th July 1933 the present plain- 
tiffs applied to this Court for leave to 
appeal to His Majesty in Council. There 
they raised all those points which they 
should have taken by way of appeal or 
cross-objections against the decree of the 
Subordinate Judge, but which they had 
failed to take, possibly on account of the 
decretal amount being at a very low figure. 
On 29th January 1934, the present plain- 
tiffs and the mortgagees entered into a 
compromise by which the mortgagees relin- 
quished their claim to the property in suit 
on payment of Rs. 11,500. On 22nd Feb- 
ruary 1934, counsel for the present plain- 
tiffs put in an application for permission 
to withdraw the petition for leave to appeal 
and the petition was consequently dis- 
missed. On 16th August 1934, the plain- 
tiffs instituted the present suit against the 
three sons of Lala Ram Das who had died 
in the meantime for the recovery of Rupees 
14,500 by way of damages. This sum was 
made up of Rs. 11,500 which as stated by 
the plaintiffs they had paid to the mortga- 
gees and Rs. 3000 which was said to have 
been spent on the previous litigation. 

Various pleas were raised in defence. It 
was contended inter alia that the plaintiffs 
had been negligent, first, in not raising 
proper pleas in the Court of the Subordi- 
nate Judge who disposed of the mortgage 
suit and, secondly in not presenting any 


appeal or cro.ss-objections to the High 
Court against the decree made in that suit 
and that if a proper defence had been 
raised or proper steps taken at the proper 
stage, the plaintiffs would not have suf- 
fered any loss whatsoever. It was further 
urged that the defendants were not bound 
by any arrangement arrived at between 
the mortgagees and the present plaintiffs 
and that in fact it was not necessary to 
have paid Rs. 11,500 to the mortgagees: 
the title that vested in the defendants 
was free from any defect and that that 
being so, if any cloud was allowed to be 
cast on it or any loss was suffered by the 
plaintiffs on that score, the plaintiffs were 
themselves to blame. The Subordinate 
Judge framed several issues in the case, 
most of which are not material for the 
purposes of this appeal. So far as the pre- 
sent appeal is concerned, he found that the 
defendants were not guilty of any fraudu- 
lent misrepresentation regarding their title, 
that they were not necessary parties to the 
mortgage suit, that the plaintiffs who were 
necessary parties did not prosecute that 
suit with due diligence, that it was not 
necessary for the plaintiffs to pay a sum of 
Rs. 11,500 to the mortgagees for the pro- 
tection of their rights and that conse- 
quently the plaintiffs were not entitled to 
any decree against the defendants. The 
plaintiffs have appealed. 

After hearing counsel of the parties at 
length in this matter we have arrived at 
the conclusion that the findings recorded 
by the Subordinate Judge cannot be dis- 
turbed on appeal. From the recital of the 
facts given above, it would be abundantly 
clear that although Mt. Zohra Jan had 
raised proper pleas which if pursued by 
the present plaintiffs would have secured a 
complete discharge of the properties owned 
by them from all sorts of obligations, the 
plaintiffs did not use any diligence what- 
soever in prosecuting their case. They 
knew that ex parte proceedings had been 
recorded against their vendors and that in 
these circumstances it would not be pos- 
sible for their vendors to clear up their 
title. They were also aware of the fact that 
Mt. Zohra Jan did not stand to lose in any 
manner if she did not choose to substanti- 
ate her pleas inasmuch as she was not in 
possession of any property. With a little 
amount of care and attention, the plain- 
tiffs could have brought on the record all 
those documents which have been referred 
to above, the cumulative effect of which 
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would have been to establish that the 
mortgagees could not proceed against that 
property at least which had been purchased 
by the plaintiffs. It appears that the plain- 
tiffs did not take any active interest even 
in the course of arguments in the previous 
suit and the result was that the Subordi- 
nate Judge did not consider it necessary to 
discriminate between the various kinds of 
properties involved therein. Even assum- 
ing that inasmuch as the amount of the 
charge was insignificant as compared with 
the property on which it was charged, it 
was not necessary for the plaintiffs to pre- 
fer an appeal from the order of the Sub- 
ordinate Judge; they should have preferred 
cross-objections at least when they knew 
that the mortgagees were insisting on the 
amount being raised to the original figure 
sued for. It was their laches therefore 
which was responsible for the matter of the 
liability of the plaintiffs’ property being 
left undecided by this Court. 

Counsel for the appellants however has 
contended that in view of the fact that 
(i) the defendants had assured the plain- 
tiffs that the property was free from en- 
cumbrances and (ii) the undertaking given 
by the defendants was by way of indem- 
nity and not a mere covenant for title and 
quiet possession, the plaintiffs are in any 
ciroumstances entitled to damages, inas- 
much as by being dragged into litigation 
they actually suffered a very heavy loss 
and had to defend themselves against the 
attack made on the property purchased by 
them. In support of his contention he has 
referred to A I R 1929 Lah 388, 1 66 I C 
107 2 and A I R 1933 Nag 364. 8 In AIR 
1929 Lah 388 1 it was held that the clause 
in a registered sale deed that if upon the 
objection of anyone any damage or loss 
accrues to the vendee, the vendor will be 
liable” amounts to a contract of indemnity 
and is not a mere covenant for title and 
quiet possession. In 66 I C 107 2 their Lord- 
ships of the Privy Council held that where 
a sale deed contains an express declaration 
that the property is sold free from encum- 
brances, the vendor by reason of S. 55 (l) 
(g) and sub-s. (2), T. P. Act, is deemed to 
contract with the buyers that he has power 
to transfer the property so sold and that 

1. Mangladha Ram v. Ganda Mai, (1929) 16 
AIR Lah 888=120 I 0 424. 

2 Nafchu Khan v. Burto Nath, (1922) 9 A I R 
P 0 176=66 I 0 107 (P C). 

3. Kashirao Gondaji v. Zabu Pandu, (1933) 20 
A I R Nag 364=147 I 0 842. 


the property is free from burdens. A pur- 
chaser of a property is deemed to be com- 
pelled to pay off mortgagees who have 
obtained decrees for sale of the property 
purchased by him, even though a sale is 
not immediately threatened. Their Lord- 
ships further added that where a vendor 
of immovable property binds himself to 
deliver the property free from encum- 
brances but the purchaser has to pay either 
for redemption of the mortgages existing 
on the property purchased by him at the 
date of such purchase, or for purchase of 
the property on sales under such mortgages 
or to prevent sales, he is entitled to a refund 
of all moneys so paid by him. In A I R 
1933 Nag 364 3 the Additional Judicial 
Commissioner held that where there is over 
and above the implied warranty under 
S. 55 (2) an express warranty of title 
given by the vendor to the vendee, the 
vendor is responsible in law to make good 
the loss which accrued to the vendee when 
he lost half the land in the third party's 
litigation with him. He further remarked 
that where the vendor himself is fully 
cognizant of the litigation regarding the 
title of the property sold that his own 
brother had started against the vendee, it 
is the duty of the vendor to suggest to the 
vendee to put forward the proper pleas 
which he says the vendee failed to take 
in that litigation and therefore he cannot 
say that the vendee’s conduct in not raising 
proper pleas disentitles him to claim any 
damages or at any rate the costs of the 
suit for damages brought by the vendee 
against the vendor. We are in respectful 
agreement with the principles enunciated 
above, but they do not help the plaintiffs 
in this case. In the first instance as stated 
above there was no cloud on the title of 
the plaintiffs’ vendors and with a little 
diligence exercised on the part of the plain- 
tiffs the cloud that was sought to be cast 
upon it would have been cleared up. Secondly 
by withdrawing their application for leave 
to appeal to His Majesty in Council, the 
plaintiffs lost a valuable opportunity for 
having the liability imposed on their pro- 
perty removed. They were unnecessarily 
scared out of their wits and they paid an 
abnormally large sum to secure their free- 
dom. The properties on which the burden 
of the mortgagees had been placed were of 
considerable value and this being so we are 
of opinion, in agreement with the Subordi- 
nate Judge, that there was no necessity for 
the plaintiffs to pay such an exorbitant 
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sum to the mortgagees as the plaintiffs did. 
No attempt whatsoever has been made 
even on this record to show as to how that 
figure was arrived at and why it was con. 
sidered necessary to pay such a heavy 
sum. Moreover, it is not even alleged that 
the defendants were ever consulted before 
this sum was paid. We do not consider 
therefore that the plaintiffs can legally 
call upon the defendants to indemnify them 
for the loss they have thus incurred. 

Counsel for the respondents further sup. 
ported the decision of the Subordinate 
Judge on the ground of limitation and relied 
on A I R 1934 Lah 305 4 and A I R 1918 
P C 151° in that connexion. But we do 
not consider that it is necessary to go into 
the question of limitation in face of the 
finding arrived at above. We accordingly 
dismiss this appeal, hut in view of the pecu- 
liar circumstances of the case we leave 
the parties to bear their own costs of this 
appeal. 

R.M./r.k. Appeal dismissed. 

4. Chunl Lai v. Hari Chand, (1934) 21 A I R 
Lah 305=148 I C 825=35 PLR 179. 

5. Hukum Chand Boid v. Pirthichand Lai, 

(1918) 5 A I R P C 151=50 I C 444=46 Cal 
670=46 I A 52 (P C). 
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Young C. J. and Ram Lall J. 

Mian Singh Nand Lai and others 
Convicts — Appellants. 

v. 

Emperor. 

Criminal Appeal No. 56 of 1938, Deci- 
ded on 1st March 1938, from order of Sess. 
Judge, Amritsar, D /- 7th January 1938. 

Penal Code (1860), Ss. 34, 302 and 323 — 
Common intention — Common intention of 
accused only to abuse opposite party — Fight 
ensuing on mutual exchange of abuse — Common 
intention cannot be said to be one to commit 
murder although death is caused during fight — 
Accused can be convicted under S. 323 — Each 
participant is responsible only for his own acts. 

Where the common intention of the party of 
the accused appears to have been merery to abuse 
and possibly to U6e fists on the opposite party for 
an alleged insulting behaviour on their part, and 
there was mutual exchange of abuse before the 
fight ensued, a common intention to commit a 
murder oannot be inferred, even though death is 
caused in course of the fight. The whole affair is 
9^ sudden fight in which each particular 
individual is responsible only for the individual 
acts which can be proved against him. The accused 
cannot in such a case be convicted for any offence 
other than one under S. 323, I. P. 0. [P 748 0 2; 

P 749 0 1] 


J. G. Sethi — for Appellants. 

M. Sleem, Advocate. General — 

for the Crown. 

Young C. J. — In this case Rajindar 
Singh, a retired military doctor, aged 70 
years, his two sons ETardayal Singh aged 
16 or 17, and Hardit Singh aged 12 or 13, 
and his son-in-law Mian Singh aged 30, 
were tried by the learned Sessions Judge of 
Amritsar under S. 302 read with S. 149 in 
respect of the alleged murder of Gulzar 
Singh and under S. 307 read with S. 149, 
I. P. C., with respect to an alleged murder- 
ous assault on Amar Singh. The learned 
Sessions Judge acquitted Rajindar Singh 
and Hardit Singh, but convicted Mian 
Singh under S. 302 read with S. 34 and 
also under S. 307 read with S. 34, I. P. C., 
and sentenced him to death on the murder 
charge and to transportation for life on the 
charge for attempt to murder. He also 
convicted Hardayal Singh under S. 307 
read with S. 34 and sentenced him to trans- 
portation for life. We have heard Mr. Jai 
Gopal Sethi for the appellants in this 
Court and the learned Advocate-General in 
support of the conviction. 

The occurrence took place on 26th June 
1937, at about 7-15 P. M., near the railway 
station, Amritsar. The allegation of the 
prosecution was that on the morning of 
that day Mian Singh had booked a seat in 
a lorry that was going from Amritsar to 
Dera BabaDanak. A 9 he sat in the lorry his 
shoulder rubbed against a woman, who 
was also seated in the lorry, and on her 
complaint the lorry owners asked Mian 
Singh to take another seat. Mian Singh 
said that he would only change his seat if 
he was allowed to sit in the front seat next 
to the driver. This was not agreed to by 
the owners of the lorry unless he paid two 
annas extra. On the refusal of Mian Singh 
to pay this surcharge there was a wordy 
altercation, the fare was returned to him 
and the lorry left without him. It is alleged 
that on account of this unpleasantness the 
four accused persons accompanied by two 
others came together at about 9unset and 
began to abuse and assault the owners of 
the lorry. In this assault it is stated that 
they fatally injured Gulzar Singh and 
inflicted serious injuries with a kirpan and 
a dang on the person of his brother Amar 
Singh. The injured persons were taken to 
the hospital nearby by a constable on traffic 
duty, who telephoned from the hospital to 
the thana saying that a fight had taken 
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place between the drivers at a motor-lorry 
stand. Thereafter the police at 8-30 P. M. 
recorded the statement of Sardara Singh, 
father of the two injured men, who is also 
the proprietor of the lorry in question and 
this has been treated as the official first 
information report in the case. Meanwhile 
Bajindar Singh, Hardial Singh and Mian 
Singh were apprehended on the spot and a 
small bloodstained kirpan was taken from 
Hardayal Singh. Hardit Singh apparently 
slipped away and so also did the two other 
persons whose names were disclosed by one 
of the witnesses as having joined in the 
assault, but as these two were discharged 
by the committing Magistrate, their case 
need not be considered further. The story 
for the prosecution is supported by the 
statements of Sardara Singh, Amar Singh, 
Indar Singh and Sher Singh, P. Ws. 5, 6, 
7 and 8, who professed to be the eye-wit- 
nesses of this occurrence, Amar Singh being 
one of the two men seriously injured. Two 
other persons, Bal Singh and Nathu Bam, 
were mentioned in the early stages of the 
investigation as having also witnessed the 
occurrence and though they are either 
employees of or connected with the pro- 
prietors of the lorry in question they have 
turned hostile and have supported the 
version of the defence. 

The defence version is that there was a 
fight between lorry-drivers and Bajindar 
Singh. Mian Singh and Hardayal Singh 
tried to intervene and stop the dispute and 
Bajindar Singh got injured. The real assai- 
lants escaped and Bajfndar Singh repri- 
manded the policeman on traffic duty for 
not having arrested them, and thereafter 
got into a tonga with his son and son-in. 
law. The polioeman on being annoyed at 
the reprimand administered to him by 
Bajindar Singh made a false report against 
them. We have no hesitation in rejecting 
this version as it appears to us that it was 
not till a very late stage that this version 
was mentioned by the accused. This version 
seems to us to have been suggested by a 
somewhat vague message sent by Atma 
Bam, constable on traffic duty, on the tele- 
phone to the thana. We refuse to believe 
that Bajindar Singh intervened in a dis- 
pute with which he had no concern and 
was falsely implicated for his pains by the 
complainants, who must have known who 
their real assailants were. 

We consider that what actually occurred 
was that when Mian Singh mentioned to 
his father-in-law, who is apparently an 
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irritable old gentleman of 70, that he had 
been insulted in the morning by the lorry 
drivers or owners, Bajindar Singh, his sons 
and Mian Singh all marched together to 
the lorry stand to demand an explanation 
of what they considered to be insulting 
behaviour. Their common intention could 
not have been more than merely to abuse 
and it is only on this hypothesis that we 
can understand the presence of a decrepit 
old man of 70 and a child of 12 or 13. 
When this party got to the lorry stand 
there was mutual exchange of abuse and a 
fight ensued. We do not agree with the 
learned Sessions Judge that in such cir- 
cumstances a common intention to commit 
murder can be inferred, even though death 
is caused in the course of the fight. The 
whole affair seems to us to be one of a 
sudden fight in which each participant is 
responsible only for the individual acts, 
which can be proved against him. So far 
as Mian Singh is concerned some witnesses 
have stated that Mian Singh caught hold 
of Gulzar Singh while one of the two un- 
identified persons, who may possibly have 
been one of the two men discharged by the 
committing Magistrate, inflicted injuries 
with a kirpan. It is clear and in fact it is 
the case for the prosecution that on that 
day a very large crowd had collected and 
though it was still not dark it would be 
difficult to locate the particular blow which 
each of the accused delivered in this fight. 
The story is that Mian Singh was grappl- 
ing with Amar Singh, when Hardial Singh 
and one of the unknown or unidentified 
men inflicted kirpan blows on the back of 
Amar Singh who fell down and was later 
beaten with sotas by Bajindar Singh and 
Mian Singh. At this stage Gulzar Singh 
deceased came to the rescue of his brother 
Amar Singh and Mian Singh caught hold 
of Gulzar Singh this time while one of the 
unknown men stabbed him in the abdomen. 
This story is repeated by Sardara Singh, 
P. W. 5, by Amar Singh, P. W. 6, by Ipdar 
Singh, P. W. 7, and by Sher Singh P. W. 8. 

It appears to us difficult to believe that 
each of the four eye-witnesses produced by 
the prosecution should have witnessed all 
these incidents in the course of an assault 
which took place in the middle of a crowd 
of persons. It further appears to us that it 
is exceedingly unlikely that Mian Singh 
was carrying a sota. A man with a sota 
would prefer to use his sota rather than 
grapple with an adversary. Assuming, 
however, that he did grapple as alleged, it 
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is difficult to believe that he still preserved 
the sota to beat Amar Singh with, when 
the latter fell down. But assuming even 
this, it is still more difficult to believe that 
he would discard the use of his sota when 
Gulzar Singh appeared to rescue Amar 
Singh and grapple with Gulzar Singh. The 
story that Mian Singh contented himself 
with catching hold of his adversaries while 
his friends stabbed them and of his using 
his sota, which mysteriously appears and 
disappears, is too artificial to believe. The 
story appears to us to show careful traces 
of preparation and is apparently designed 
to identify Mian Singh with the attack by 
the unknown men with kirpans and to 
account for the lathi blows that the doctor 
found on the person of Amar Singh. It is 
not without significance in this connexion 
that in the statement of Sher Singh, P. W. 
8, no sota is placed in the hand of Mian 
Singh. 

We hold therefore that it has not been 
proved that Mian Singh has been proved 
to have had a sota or to have used it. It is 
not alleged that he was carrying any other 
weapon and therefore no injury found by 
the doctor on any of the two injured men 
can be held to have been caused by him. 
We have already held that in this case 
there never was a common intention to 
'do more than abuse and possibly use fists. 
Jin these circumstances Mian Singh cannot 
|be convicted for any offence other than 
'one under S. 323, I. P. C. He was arrested 
on 26th June 1937, and has been in cus- 
tody since. We consider that for this offence 
he has been adequately punished. We 
therefore set aside the conviction under 
Ss. 302 and 307, I. P. C., and the sentence 
of death passed on Mian Singh under Sec. 
302 and the sentence of transportation 
under S. 307 and alter his conviction to 
one under S. 323, I. P. C., and sentence 
him to imprisonment for the period already 
undergone. 

The case of Hardial Singh presents no 
difficulty in this aspect. S. 34 not being 
applicable, the only thing proved against 
him is that he inflicted a kirpan blow in 
the back of Amar Singh. He only inflicted 
one injury out of the three found on the 
person of Amar Singh. The other two were 
apparently inflicted by the unknown as- 
sailant. Two out of these three injuries 
are grievous but the injury inflicted by 
Hardial Singh cannot be definitely identi- 
fied. In the circumstances he can reasonably 
argue that he can be held responsible only 


for the simple injury and can be convicted 
only under S. 324, I. P. C. This injury was 
caused in the course of a sudden quarrel, 
with a weapon which is not formidable 
aud is one which is generally carried by 
all Sikhs. Taking these factors into con- 
sideration, and also having regard to his 
extreme youth we considor that a sentence 
of one year’s rigorous imprisonment would 
satisfy the ends of justice. We accordingly 
set aside the conviction under S. 307 and 
alter it to one under S. 324, I. P. C., aud 
sentence Hardial Singh to one year’s 
rigorous imprisonment under S. 324, 1. P. C. 

R.M./li.K. Order accordingly. 

* A. I. R. 1938 Lahore 749 

Addison Ag. C. J. and 
Din Mohammad J. 

V ir Bhan.Bansi Lal — Assessee — 

Petitioners. 

v. 

Commissioner of Income-tax , Punjab — 

Respondent. 

Civil Ref. No. 8 of 1938, Decided on 7th 
July 1938, referred by Commissioner of 
Income-tax, Punjab, North Western Fron- 
tier and Delhi Provinces, Lahore, D/. 25th 
April 1938. 

* Income-tax Act (1922), S. 28 (1)— Pro- 
ceedings under, started— Even after assessment 
is made and tax is paid penalty order can be 
made. 

Once the Income-tax Officer starts proceedings 
under sub-s. (1) of Sec. 28 within the time pres- 
cribed there, he is empowered to make an order 
imposing a penalty under that sub-section, even 
after the assessment order has been finally made 
and the tax been paid. [P 749 C 2] 

C. L. Aggarwal — for Petitioners. 

J. N. Aggarwal — for Respondent. 

Din Mohammad J. — This is a case 
stated by the Commissioner on the follow- 
ing question formulated by this Court under 
sub-s. (3) of S. 66, Income-tax Act, 1922 : 

Whether, although notice issued under S. 28 of 
the Act a day before the assessment order was 
made by the Income-tax Officer, that officer had 
power on a date subsequent to the date of the 
assessment order to impose a penalty under S. 28. 

The Commissioner contends that if once, 
the Income-tax Officer starts proceedings 
under sub-s. (l) of S. 28 within the time 
prescribed there, he is empowered to make 
an order imposing a penalty under that, 
sub-section even after the assessment order 
has been finally made and the tax been 
paid. On behalf of the assessee on the 
other hand it is urged that the Income-tax 
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Officer becomes functus officio after making 
the assessment order and that inasmuch as 
he is required to be satisfied and make his 
direction in the course of any proceedings 
under the Act, he can only impose a 
penalty at the time when he makes the 
assessment and not at any subsequent 
period, especially after the tax as assessed 
has already been paid. Unfortunately sub- 
s. (l) of S. 28 is not happily worded and it 
is on account of want of clearness and pre- 
cision in the language employed there that 
this dispute has arisen. That sub-section 
runs as follows : 

If the Income-tax Officer, the Assistant Com- 
missioner or the Commissioner, in the course of 
any proceedings under this Act, is satisfied that 
an assesses has concealed the particulars of his 
income or has deliberately furnished inacourate 
particulars of such income, and has thereby 
returned it below its real amount, he may direct 
that the assesses shall, in addition to the income- 
tax payable by him, pay by way of penalty a sum 
not exceeding the amount of the income-tax 
which could have been avoided if the income so 
returned by the assesses had been accepted as the 
oorreot income. 

As regards the limit of time when the 
income-tax authorities are to be satisfied 
that any concealment has taken place or 
any particulars have been deliberately fur- 
nished inaccurate, there appears to be no 
ambiguity and consequently no dispute. It 
is common ground that this satisfaction 
must take place in the course of any pro- 
ceedings relating to the assessee, whatever 
the nature of those proceedings may be. The 
difficulty arises only in the matter of deter- 
mining the point of time when the direc- 
tion as contemplated by that sub-section is 
to be given. The assessee draws our atten- 
tion particularly to the word “payable” as 
used in the sub-section and urges that by 
the use of this term the Legislature 
intended to restrict the exercise of the 
power conferred by this sub-section to the 
period when the liability of an assessee was 
determined and before the tax was paid, 
and consequently this power cannot be 
exercised at a time when the tax has 
already been paid. The language as used in 
this Section may be susceptible of this 
interpretation, but it cannot be denied that 
the interpretation sought to be put upon it 
by the Commissioner is not impossible. 
Considering that the former interpretation 
may lead to absurd results and that the 
latter is more in consonance with reason, 
we have no hesitation in adopting the 
interpretation suggested by the Commis- 
sioner. There is no magic in the word 
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"payable.” It is true that it has been fre- 
quently used in the Act to denote 'liability 
to assessment,' but had the word "paid” 
been used here as suggested by the assessee, 
it might have led to many complications in 
the matter of imposing penalties under 
sub-s. (1). In our view the words “payable 
by him” without any unnecessary straining 
of language can be taken to mean "to 
which he has been assessed” whether the 
amount has been paid or not, and taken in 
that light, it cannot be urged that the order 
contemplated by sub-s. (1) cannot be made 
after the assessment order has been made 
and the tax has been paid. We see no 
justification for holding that the order 
should either be contemporaneous or simul- 
taneous with the order of assessment. 
Neither is it intended to delay the assess- 
ment proceedings in order to enable the 
Income-tax Officer to make up his mind as 
to the imposition of penalty, nor is the 
order of imposition to be accelerated merely 
to synchronize it with the assessment order. 
To insist on the order of penalty being 
simultaneous with the order of assessment 
is to ask for a physical impossibility : one 
is bound to precede or follow the other and 
if once it is conceded that the order of 
penalty may be made after the order of 
assessment has been made, there is nothing 
in the Act which would tend to restrict 
that period in any manner. 

There is no direct authority in support 
of our view but we consider that the con- 
struction proposed by us to be put upon 
the sub-section is the only reasonable con- 
struction that can be put both in the 
interests of the department and of the 
assessee. The department will not be com- 
pelled to delay the assessment proceedings 
with a view to determine whether to 
prosecute an assessee under S. 52 or to 
impose a penalty on him under sub-s. (l)of 
S. 28 or to do neither and the assessee will 
nob run the risk of being victimized by any 
rash or hasty order. We accordingly answer 
the question propounded above in the 
affirmative. We however in the circum- 
stances of the case leave the parties to bear 
their own costs. We further draw the atten- 
tion of the Commissioner to the desirabi- 
lity of approaching the Central Legislature 
with a view to remove the ambiguity that 
exists in the language of S. 28 as the matter 
of amending the Income-tax Act is already 
on the tapis. 

B.D./r.k. Answer in affirmative. 
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Bhide J. 


Partap Singh — Defendant — Appellant. 

v. 


Ganesh Das Bhatia — Plainti ff — 

Respondent. 

Second Appeal No. 687 of 1937, Decided 
on 22nd November 1937, from decree of 
Addl.Dist. Judge, Rawalpindi, D /. 1.4-1937. 

(a) Evidence Act (1872), Sec. 35 — Khasra 
pamaish is relevant document and admissible. 

Khasra pamaish is a document prepared under 
the orders of the Government and as such it is 
relevant under S. 35 and is admissible, though the 
weight to be attaohed to it is a different matter : 
AIR 1934 Lah 885, Expl. [P 751 C 2] 

(b) Easement — Additional burden separable 
from original burden imposed — Easement is 
not extinguished altogether. 

Where an additional burden is imposed on the 
6ervient tenement but such burden is separable 
from the original burden, the imposing of the 
additional burden does not altogether extinguish 
the easement : A I R 1922 All 28, Rel. on. 

[P 751 C 2] 

Shamair Chand — for Appellant. 

J. L. Kapur — for Despondent. 


Judgment. — The plaintiff sued in this 
case for a permanent injunction against the 
defendant restraining him from discharging 
the water from his roof and a latrine there- 
on to the roof of the plaintiff. The trial 
Court granted the injunction with respect 
to the water from the latrine only, holding 
that the right of easement claimed by the 
defendant had been established with res- 
pect to the ordinary water from the roof. 
Both parties appealed to the District Judge 
and he decreed the suit in full on the 
ground that the discharge of water from 
the latrine was an additional burden im- 
posed by the defendant and the effect of 
this additional burden was to extinguish 
the right of easement altogether. In sup- 
port of this view he relied on A I R 1920 
Rat 689. 1 From this decision the defendant 
Partab Singh has preferred a second appeal. 

The finding of the learned District Judge 
that the right of easement was established 
with respect to the discharge of ordinary 
water from the roof of the defendant is one 
of fact and cannot be challenged in second 
appeal. The learned counsel for the plain- 
tiff-respondent argued that the finding was 
based on inadmissible evidence in the shape 
of a copy of khasra pamaish. No objection 
to the admission of this document how- 


1. Keahri Bahay Bingh v. Hitnarayan 
(1920) 7 A I R Pat 689=68 I 0 967. 


Bingh, 


ever appears to have been taken in the 
Courts below. It is a document prepared 
under the orders of the Government and 
the right of easement on which the defen- 
dant relied was specifically mentioned in a 
column provided in the document. I do not 
therefore see why it should not be held to 
bo relevant under S. 35, Evidence Act. The 
learned counsel referred to 16 Lah 3 1 3 2 in 
which it was held that there was no pre- 
sumption of correctness attaching to the 
khasra pamaish but that is not the point 
which needs consideration in the present 
case. The document was admitted in the 
Court below without any objection and the 
only question which requires consideration 
is whether it is legally admissible or notJ 
The weight to be attached to the document 
is a different matter. In my opinion, the 
document was relevant under S. 35, Evi.i 
dence Act. 


The next point urged on behalf of the 
appellant was that the question of the 
effect of the imposition of an additional 
burden in the shape of discharge of water 
from the latrine was not allowed by the 
learned District Judge to be argued when 
the appeal was heard and he was therefore 
not justified in relying on this point in his 
judgment. An affidavit in support of this 
argument made by the counsel who argued 
the case before the learned District Judge 
was produced. No counter-affidavit was pro- 
duced on behalf of the respondent, although 
he had sufficient time for the purpose. I 
also find that an application with respect 
to this very point was made to the learned 
District Judge soon after the decision of 
the appeal. It was placed by him on the 
record without any remarks. I therefore 
assume for the purpose of this appeal that 
the point was not allowed to be argued at 
the hearing by the learned District Judge. 
He was therefore not justified in relying 
on this point and decreeing the plaintiff’s 
claim in full. Moreover the view taken by 
the learned District Judge does not appear 
to me to be sustainable in law. The addi. 
tional burden was in this case separable 
from the original burden and there is no 
reason why the right of easement should 
not have been upheld at least with respect' 
to the discharge of ordinary water : see 
AIR 1922 All 28. 3 


2. Kartar 8ingh v. Mehr Nishan, (1934) 21 A I R 

Lah 885=16 Lah 313=37 P L R 592. 

3. Rameshwar Dayal v. Maharaj Oharan, (1922) 

9 A I R All 28=66 I 0 643=44 All 843=20- 
A L J 202. 


752 Lahore Thakarji Maharaj v. Khushi Ram (Din Mohammad J.) A. I. R, 


Lastly, it was urged that there was no 
specifio issue with respect to the discharge 
of water from the latrine and herein the 
defendant-appellant was misled. The issue 
framed in the case was : "Has the defen- 
dant a right of easement as claimed?” A 
reference to the plaint shows that the 
plaintiff distinctly claimed an injunction 
both with respect to the ordinary water 
and the water from latrine, and the word- 
ing of the issue was wide enough to cover 
both. The parties were apparently cogniz- 
ant of this fact and the defendant led some 
evidence which related specifically to the 
discharge of water from the latrine. It 
cannot therefore be said that he was misled 
or prejudiced. I therefore accept the appeal 
only to the extent of setting aside the 
decree of the learned District Judge restor- 
ing that of the trial Court. The plaintiff 
will get half his costs throughout. 

K.S./r.K. Appeal partly accepted. 
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Addison C. J. and Din Mohammad J. 

Thakarji Maharaj — Plaintiff — 

Appellant. 

v. 

Khushi Ram and another — Defendants 

— Respondents. 

Letters Patent Appeal No. 7 of 1938, 
Decided on 6th June 1938, against Judg- 
ment of Abdul Rashid J., reported in 
AIR 1938 Lah 470. 

Limitation Act (1908), Art. 134-A — Suit by 
Hindu idol for injunction alleging transfer to 
defendant by previous mahant — Relief held 
was for setting aside transfer and Art. 134-A, 
applied — Time however does not run against 
defence. 

Where a suit was instituted by A, a Hindu idol, 
for Injunction against B restraining him from 
disturbing A in his possession, on the the basis 
of an alleged transfer to B by a former mahant of 
the plaintiff : 

Held that what A asked for was not only an 
injunction but for setting aside the transfer to B 
and the suit was governed by Art. 184-A. 

Held further that if however B filed a suit 
against A, no period of limitation would run 
against A in his defence. [P 762 C 2 ; P 753 0 1] 

N. C. Pandit — for Appellant. 

D. N. Aggarwal — for Respondents. 

Din Mohammad J. — The plaintiff- 
appellant, Thakarji Maharaj, a Hindu idol 
instituted a suit against the defendants for 
an injunction restraining them from inter- 


fering with the plaintiff's possession of 
the land in suit on the basis of a perma- 
nent lease alleged to have been executed in 
their favour by one Kundan Anand, a 
former mahant of the plaintiff. Various 
defences were raised to the suit of which 
at present we are only concerned with the 
plea of limitation. The trial Court decreed 
the suit holding that it was not time- 
barred. The lower Appellate Court allowed 
the appeal and dismissed the suit on the 
ground that it was barred by Art. 134-A, 
Limitation Act. On second appeal to this 
Court, Abdul Rashid J. maintained the 
judgment of the lower Appellate Court and 
dismissed the appeal. 

Counsel for the appellant has contended 
that the suit is not covered by Art. 134-A, 
inasmuch as it is only a suit for a perma- 
nent injunction and that its decision does 
not involve the setting aside of the alleged 
transfer by Kundan Anand. We are not 
however disposed to agree with him. In 
para. 3 of the plaint, it is clearly stated 
that the defendants rely on a patta granted 
to them by Kundan Anand on 8th January 
1909, on the basis of which they have 
even obtained decrees for the ejectment of 
the tenants and that the patta in question, 
if proved, was ultra vires of the grantor 
and was also ineffectual for want of con- 
sideration and necessity. It is obvious 
therefore that the object of this suit is to 
set aside the transfer alleged to have been 
made by Kundan Anand in favour of the 
defendants in 1909 and this being so it 
cannot be urged that Art. 134-A does not 
govern the suit. Counsel for the appel- 
lant has urged that inasmuoh as Thakarji 
Maharaj has throughout been in posses- 
sion of the land in suit, no period of limi- 
tation would run against it. This principle 
grounded on reasons other than those 
advanced by the appellant’s counsel may 
hold good in certain cases, but in the pre- 
sent case it does not. To the suit as insti- 
tuted, Art. 134-A clearly applies and it is 
not denied by the appellant that under 
that Article, the suit is time-barred, inas- 
much as the terminus a quo there is the 
date of the knowledge of the plaintiff and 
the plaintiff through its Mahant Atma 
Nand had knowledge of the lease much 
longer than 12 years prior to the institu- 
tion of the suit. . , 

This decision however does neither 
prejudicially affeot the idol’s possession of 
the land in suit nor will it bar the defence 
which may be raised by the idol if an 
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attempt is made to dispossess it, as it is 
well established that no period of limita- 
tion govetns the defence. In other words, 
if a new suit is instituted against the idol, 
it will be open to it to raise all those 
points which have been taken by the idol 
in this case and to claim adjudication upon 
them without being met by the plea of 
res judicata. With these remarks we dis- 
miss this appeal but make no order as to 
costs before us. 

B.d./r.k. Appeal dismissed. 
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A. I. R. 1938 Lahore 753 

Bhide J. 

Bua Ditta and others — Defendants — 

Petitioners. 


under Part 7, Succession Act, (which inclu- 
des Ss. 192 and 210) is final and no appeal 
or review is allowed. But the Succession 
Act does not say that no revision is com., 
petent. By virtue of S. Ill, Civil P. C., the 
procedure of that Code would, in absence' 
of a provision to the contrary, govern these 
proceedings and I do not see why revision 
should not be competent under S. 115 
Civil P. C. It was held by a Full Bench of 
the Punjab Chief Court in 66 P R 1882 1 
with reference to the corresponding provi 
sions of Act 19 of 1811 (which have been 
now incorporated in the Indian Succession 
Act with some modifications), that revision 
was competent under S. 672 of the old 
Civil P. C. of 1877 and the same reason- 
ing on which that decision was based 
applies to the present case also. 


v. 

Sahib Diyal Plainti ff — Respondent. 

Civil Revn. No. 588 of 1938, Decided on 
11th July 1938, from order of the Dist. 
Judge, Gurdaspur, D/. 19th May 1938. 

(a) Succession Act (1925), S. 192-Revision 
trom decision under S. 192 is allowed. 

Although no appeal or review is allowed from 
an order in summary proceedings by a District 
Judge under S. 192. yet there is nothing in the Sec- 
tion or the Act which takes away the right of 
revision by High Court : 66 P R 1882 (F D), 

Hel ‘ on * CP 753 C 2] 

(b) Succession Act (1925), Ss. 192 to 194- 
Jomt Hindu family — Property passing by sur- 
vivor.hip-Ss 19 2to 194 have no application- 

Chundavand ’ rule of division does not bring 
case under Ss. 192 to 194. 

Beotions 192 to 194 will not apply to a case where 
joint Hindu family property passed by survivor- 
*• though parties may be governed by 
the chundavand” rule which is a rule of division 
of property, mere mention of that rule will not 
hring the case under Ss. 192 to 194, because the 
chundavand” rule will operate only when the 
property is to be divided and not when it is un- 
divided : 12 C L J 8, Disting ; 34, Cal 929, Rel. 

' 0n ‘ [P 754 0 1] 

Mehr Chand Mahajan and H. R. Maha- 
jan for Petitioners . 

<j. L. Aggarwal and Durga Das Jain — 

for Respondent. 

. This is a petition for revi- 

sion of an order passed by the District 
udge, Gurdaspur, under the provisions of 
os. 192 to 194, Succession Act, relating to 
o protection of the property of a deceased 
person, when the succession is in dispute. 

A preliminary objection is raised that no 

ft® o™ J 0r r0viaion is competent, as under 
». ^U9 Succession Aot, the decision of the 

18t ,"ot Judge in a summary proceeding 
1938 L/95 & 96 


It was next contended that the order in 
question is an interlocutory one, and hence 
revision is not competent. But the conten- 
tion of the learned counsel for the peti- 
tioners is that on the very facts alleged in 
the respondent’s application, the District 
Judge had no jurisdiction to take any 
action under Part 7, Succession Act. The 
learned District Judge in issuing notice to 
the petitioner and appointing a commis- 
sioner to make a list of the deceased’s pro- 
perty has certainly decided that the case 
came within the purview of Part 7. If the 
contention of the learned counsel for the 
petitioners is correct, it will be obviously 
abuse of the processes of Court and waste 
of time to allow these proceedings to con- 
tinue. In my opinion, the learned District 
Judge s decision that the case is governed 
by Ss. 192 to 194, Succession Act, is open to 
revision in the circumstances. It may be 
mentioned here that when the present peti- 
tioners appeared in the Court below they 
raised the objection as to jurisdiction but 
the learned District Judge seems to have 
gone on with the proceedings relating to 
the preparation of an inventory without 
considering the petitioners’ objection. 

According to the respondent Sahib Dyal 
the deceased Punnu Shah, his father, was 
the manager of a joint Hindu family’ con- 

sons. The peti- 
tioners are his sons by one wife while the 

respondent is his son by another wife. The 
respondent alleged that the petitioners had 
forcibly seized his share of the property 
and were making alien ations to his preju- 

i. Bishember Nath, (1882) 66 
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dice and he therefore moved the Court to 
take action under the provisions of Secs. 
192 to 194, Succession Act. 

It would be clear from the above that 
the dispute related to the property of a 
joint Hindu family. In the case of such a 
family, the co- parceners are all entitled to 
the possession of the whole of the property 
and no co-parcener has any definite share 
in the property. The whole of the family, 
of which Punnu Shah was the manager, 
was therefore in possession and on Punnu 
Shah’s death, his interest merely passed to 
the other members of the family by sur- 
vivorship. In the circumstances, it seems 
clear that the provisions of S. 192 which 
relate to disputes relating to cases of suc- 
cession and not of survivorship were not 
applicable : cf. 34 Cal 929. 2 The learned 
counsel for the respondent had to concede 
that Ss. 192 to 194 will not apply to a 
case where joint Hindu family property 
passes by survivorship but he contended 
that the parties were governed by the 
‘chundavand’ rule of division according to 
which the property is divided per stirpes 
and not per capita and hence the Act 
applies. But chundawand is only a rule of 
division and will have to be enforced (if 
the respondents’ allegation is correct) when 
the property is to be divided. At present, 
the property is undivided and the mention 
of the above rule in the petition does not 
seem to me to affect the question of juris- 
diction. The learned counsel next referred 
to 6 I C 259. 3 But that ruling only lays 
down that the Succession Act (Property 
Protection) is not limited in its application 
to cases when the dispute arises between 
persons each of whom claims title to the 
entire estate, but it also covers a case in 
which the claim relates to an undivided 
share of the estate of the deceased. The 
ruling relates to a family governed by 
Dayabhaga rule of succession and according 
to that rule property does not pass by 
survivorship. 

i Lastly, it was urged that the present 
petitioners alleged in their written state- 
ment that the property belonged to Punnu 
Shah and he had made a will. But this was 
not the respondents’ case and the question 
of jurisdiction must be decided on the 
allegations made by him in his application. 

2. Satokoer v. Gopal Sahu, (1907) 34 Cal 929= 

12 0 W N 65. 

8. Gopi Krishna Bai v. Raj Krishna Rai, (1910) 

12 C L J 8=6 I C 259. 
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On these allegations it seems to me clear 
that Part 7, Succession Act, was not appli. 
cable to this case. I accordingly set aside 
the order of the learned District Judge and 
dismiss respondents’ application with costa 
throughout. 

B.D./r.k. Order set aside. 
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Tek Chand J. 

Simla Banking and Industrial Co. Ltd. 
Lahore — Decree-holder — Petitioner.. 

v. 

Indo Swiss Trading Co. Ltd. Calcutta , 
and another — Decree-holder and 
another — Judgment-debtor — 

Respondents. 

Civil Revision No. 459 of 1937, Decided 
on 17th June 1938, from order of the Sub- 
Judge, First Class, Lahore, D/- 8th May 
1937. 

(a) Companies Act (1913), S. 171 — Appeal' 
or application for revision arising out of action 
by company — Leave of Liquidation Court is not 
necessary. 

An appeal or an application for revision arising 
out of an aotion brought by a company does not 
come within the purview of Sec. 171 and such 
appeal or application can be instituted, or pro- 
ceeded with, without the leave of the Liquidation 
Court: AIR 1918 Lah 181 (F B); (1901) 85 LT 
141 and AIR 1936 Pesh 97, Foil. [P 765 0 2} 

# (b) Civil P. C. (1908), Ss. 63 and 73 — 
Same property of judgment-debtor attached by 
two Courts of same grade and sold by one — 
Court selling is deemed to hold assets on behalf 
of other Court — Creditor in such other Court 
is entitled to rateable distribution without 
application for execution in Court holding 
assets. 

Section 73 is to be read together with S. 63. 
Where the property of a judgment-debtor has been' 
attached by two Courts of the same grade but the 
property has been eold by one of them, the pro- 
ceeds so received shall be deemed to have been 
received by it on behalf of all the Courts in which 
there have been attachments in ^execution of the 
decrees, prior to the actual receipt of the assets, 
and the decree-holders in all such Courts are 
entitled to rateable distribution under S. 73. In 
such cases no application for execution is neces- 
sary to be made to the Court which held the 
assets, before the receipt of the assets : Case law 
referred . [P 756 C 1]* 

Mela Ram — for Petitioner. 

Girdhari Lai Malhotra (for Indo.Swiss^ 
Trading Co.), Bhagwat Dayal (for 
Peoples Bank of Northern India) and 
M. L. Puri (for Simla Banking and 
Industrial Co. Ltd.) — for Bespdts, 
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Order. — This is a petition for revision 
of the order of Mr. Mulkh Raj Bhatia, 
Subordinate Judge, First Class, Lahore, 
dated 8th May 1937, holding that the peti- 
tioner, the Simla Banking and Industrial 
Company Ltd. is not entitled to rateable 
distribution with the Indo-Swiss Trading 
Company Ltd., Calcutta and the Peoples 
Bank of Northern India (in liquidation), in 
the sale proceeds of a house in Lahore 
belonging to Mr. K. L. Gauba which had 
been sold in execution of a decree obtained 
by the Indo-Swiss Trading Company 
against him. The facts, so far as they are 
material for the disposal of this petition, 
are as follows : 

In 1933 the Indo-Swiss Trading Company 
obtained a money decree against Mr. Gauba. 
Some time later, this decree-holder applied 
for execution by attachment and sale of a 
house belonging to the judgment-debtor. 
The house was attached on 24th July 1935 
by order of Mr. Mulkh Raj Bhatia, Sub- 
ordinate Judge, First Class, in whose Court 
those proceedings were going on. On 13th 
November 1935, the Simla Banking and 
Industrial Company also obtained a money 
decree against Mr. Gauba from the Court 
of Mr. Maharaj Kishore, Subordinate 
Judge, First Class, Lahore. This decree- 
holder applied to Mr. Maharaj Kishore for 
execution of its decree by sale of the same 
house. The application was granted, and 
the house was attached on 8th July 1936 
A third creditor, the Peoples Bank of 
orthern India, had a decree against Mr. 
auba and proceedings in execution of its 

Bhatia W6r6 p0nding in the Court of Mr. 

On 1st August 1936, the house was sold 
in execution of the decree obtained by the 
Indo-Swiss Company. One-fourth of the 
sale-price was deposited by the auction- 
purchaser in Mr. Bhatia s Court on 5th 
ugust 1936, and the remaining three- 
tourths on 14th August 1936. On 24th 
August 1936, the Simla Banking and 
ndustrial Company applied for the trans- 

t ex ! cufclon proceedings from the Court 
of Mr. Maharaj Kishore to that of Mr. 
Matia with a view to get rateable dis- 
tribution of the sale proceeds of the house. 

A, ^ P , P r!o C ,> ation was g^nted on 25th 
August 1936 and the record of this case 

received by Mr. Bhatia on 27th August. 

Pi! 1 lea ™ ed Judge has held t^at the 
ir^n Bank and fche Indo-Swiss Trad- 

fcrU^ mpany are enfcifcled to rateable dis- 
tribution, as applications for attachment 


had been made by them in his Court before 
the date of the sale; but that the Simla 
-banking Company is not entitled to share 

rateably in the sale. proceeds as no appli. 

cation for rateable distribution had been 
made by this decree-holder in his Court 
before the receipt of the assets. He has 
held that the attachment of the house by 
order of Mr. Maharaj Kishore, before the 

• fc ° fche Pe^ioner, and 

• 63 Civil IP. C was inapplicable as the 

Courts of Mr. Bhatia and Mr. Maharaj 
Kjshore were Courts of concurrent jurisdic- 
tion. The Simla Banking and Industrial 
Company has applied for revision of this 
order contending that the lower Court has 

declined jurisdiction on an erroneous view 
of the law. 

A preliminary objection is taken on 
behalf of the respondents that this petition 
is not competent, as one of the respondents 
(the Peoples Bank of Northern India) is a 
company which is being wound up by the 
Lahore High Court and no proceedings 

against it can be taken without the previ 
ous sanction of the "Liquidation Court'' 
under S. 171, Companies Act. This objec- 
tion is in my opinion without force. In 
this case the Peoples Bank of Northern 
India had itself started proceedings in the 
executing Court claiming rateable distri- 
bution of the sale proceeds of the house in 
question. This application has been granted 
by the Court below. The petitioner, who is 
a rival decree-holder has preferred to this 
Court a petition for revision arising out of 
this order It was held by a Full Bench of 
the Chief Court in 62 P R 1918, 1 following 
the decision of the House of Lords in (1901) 

85 L T 141," that an appeal or an applica- 
tion for revision arising out of an action 
brought by a company does not comei 
within the purview of S. 171 and that such) 
appeal or application can be instituted, or 
proceeded with, without the leave of the 
Liquidation Court : see also to the same 
effect 162 I C 416. 3 I overrule the prelimi- 
nary objection. On the merits, the order of 
the learned Judge appears to me to be 
erroneous. He has failed to take note of 
the important fact that the house in ques- 
tion had been attached in execution of the 

1# %52? K S i n f h D V I ndu8ferial Bank of India, 
(1918) 5 AIR Lah 181=47 I C 392=62 P R 
1918=32 PLR 1918 (F B). 

2. Humber v. Griffiths, (1901) 85 L T 141. 

3. Bundhelkhand Motor and Cycle Agency v. 

Peoples Bank of Northern India Ltd., (19361 
23 A I R Pesh 97 =162 I C 416. ' 
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decree of the petitioner by the Court of 
Mr. Maharaj Kishore on 8bh July 1936, 
before it was sold in execution of the decree 
of the Indo. Swiss Trading Company by 
order of Mr.Bhatia and before the sale-pro- 
ceeds were received by that Court. In the 
circumstances, it was not necessary for the 
petitioner to have his decree transferred to 
Mr. Bhatia’s Court and make a formal 
application to that Court for execution, 
before the receipt of the sale, proceeds. 

Section 73 of the Code no doubt lays 
down that where assets are held by a 
Court and more persons than one have 
before the receipt of such assets made 
application to the Court for execution of 
their respective decrees the assets shall be 
rateably distributed among all such per- 
sons. But this Section is to be read toge- 
ther with S. 63, which is to the effect that 
where property, not in the custody of any 
Court, is under attachment in execution of 
decrees of more Courts than one, the Court 
which shall receive or realize such pro- 
perty and shall determine any claim thereto 
shall be the Court of highest grade, and 
where there is no difference in grade be- 
tween such Courts, the Court under whose 
decree the property was first attached. 
The combined effect of these two provisions 
as pointed out by Wallis C. J. of the 
Madras High Court in 23 I C 909 4 is that 
all the holders of money decrees, who have 
attached the property of their judgment- 
debtor in execution in several Courts 
before the actual receipt of the assets by the 
Court of the highest grade are entitled to 
share in the rateable distribution on appli- 
cation to such Court without getting their 
decrees transferred to it. Similarly, it has 
been held in A I R 1936 Cal 723 6 that 
where the property of a judgment-debtor 
has been attached by two Courts of the 
same grade but the property has been sold 
by one of them, the proceeds so received 
shall be deemed to have been received by 
it on behalf of all the Courts in which 
there have been attachments in execution 
of the decrees, prior to the actual receipt 
of the assets, and that the decree- holders 
in all such Courts are entitled to rateable 
distribution under S. 73 : see also 61 Cal 

p ' 

4. Narasimha Oharlar v. Kriehnamaohariar, 
(1914) 1 A I R Mad 464=23 I 0 909=26 
MLJ 406. 

6. Surendra Kumar Guha v. Jamini Kumar 
Guha, (1936) 23 A I R Cal 723=166 I 0 178 
= 40 0 W N » 1807 = I L R (1937) 1 Cal 
891. 


240 6 at p. 244 and 56 Mad 692. 7 The ques. 
tion was discussed at great length by the 
Bombay High Court in 59 Bom 310 8 at 

p. 315, where the learned Chief Justice 
observed : 

that in a case in which the Court is determining 
under 8. 63 the right to rateable distribution, the 
true construction of 8. 73 is that an application 
need only have been made to the Court which 
granted the decree before the receipt of the assets 
and need not be made to the Court which holds 
such assets. 


The Allahabad High Court in 55 All 
622, 9 and the Rangoon High Court in 6 
Rang 131 10 have also taken the same view, 
and have held that in such cases no appli- 
cation for execution was necessary to be 
made to the Court, which held the assets, 
before the receipt of the assets. In our 
own Court, the latest decision is A I R 
1936 Lah 519 11 by Jai Lai J. where the 
rulings cited above were followed, and it 
was held that in such cases no fresh appli- 
cation for execution was necessary. It will 
thus be seen that the consensus of opinion 
in all the High Courts is in favour of the 
view put forward by the petitioner. It is 
therefore not necessary to discuss the ear- 
lier rulings (some of which have been relied 
upon by the lower Court) in which the 
contrary had been held. 

The learned Subordinate Judge sought to 
distinguish some of the recent rulings on 
the ground that in those cases the Courts 
were of different grades and observed that 
S. 63 had no application where the Courts 
were of concurrent jurisdiction. There is 
no doubt that this view of the learned 
Judge is erroneous, and Mr. Puri for the 
respondent frankly admitted that he could 
not support it. S. 63 covers all cases in 
which the same property is under attach- 
ment in execution of decrees of more 
Courts than one, whether they be of the 
same grade or of different grades. The 
only distinction is that where the Courts 


6. Gour Gopal De Sarkarv.Kamal Kalika Datta, 

(1934) 21 A I R Oal 669=162 I 0 69=61 Cal 
240. 

7. Modali Ademma v. Venkata Subbayya, (1933) 

20 A I R Mad 627=144 I 0 923=66 Mad 692 
=66 MLJ 187. 

8. Dhirendra Krishnarao v. Virbhadrappa, (1936) 

22 A I R Bom 176=159 I 0 506=69 Bom 
310=87 Bom L R 78. 

9. Barjoo Ram Sahu v. Partap Narain, (1933) 20 

A IR All 563=146 I 0 676=66 All 622= 

1933 A L J 921. . 

10. Kwai Tong Kee v. Lim Chaung Ghee, (1928) 
15 A I R Rang 157=110 I O 744=6 Rang 


131 

11. Balmokand v. Ram Saran Das, (1986) 28 
AIR Lah 619=163 I 0 69=38 P L R 281. 
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are of different grades, the assets are to be 
received and the distribution is made by 
the Court of highest jurisdiction, and where 
they are of the same grade then this is 
done by the Court in whose decree the 
property was first attached. It must there, 
fore be held that as the property in this 
case had been attached by the petitioner 
before it was sold in execution of the 
decree of the Indo-Swiss Trading Company 
and before the sale proceeds had been 
received in the Court of Mr. Bhatia, the 
petitioner is entitled to claim rateable 
distribution. 

As a last resort, Mr. Puri contended 
that this Court should not interfere in revi- 
sion as there was a divergence of judicial 
opinion on the legal point involved. But 
I am unable to accept this argument. As 
has been stated above, the recent decisions 
of all the High Courts are in favour of the 
view put forward by the plaintiff and the 
Court below has, on the authority of ob- 
solete decisions, declined jurisdiction to 
entertain the petitioner’s prayer for rate- 
able distribution. I accordingly accept the 
petition for revision, set aside the order of 
the Court below and remand the case to it 
with the direction that the sale proceeds 
be rateably distributed among the Indo- 
Swiss Trading Company, the Peoples Bank 
of Northern India Limited (in liquidation), 
and the Simla Banking and Industrial 
Company Limited. Having regard to all 
the circumstances I leave the parties to 
bear their own costs. 

N.S.D./r.k. Case remanded. 
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Beckett J. 


Kishen Lal — Defendant — Appellant. 

v. 

Gohli Plaintiff — Respondent. 

Second Appeal No. 166 of 1938, Decided 
on 31st May 1938, from decree of Senior 
Sub. Judge, Rohtak, D/. 6th January 1938. 

(a) Contract Act (1872), S. 25 (3)-Acknow- 
ledgment » promite to pay within meaning of 

v' 18 va “d agreement for purpose of 
•uing irrespective of whether debts covered 
tnereby are time* barred. 


When a promise falls under S. 26 (8), it consti 

Swif V !u d a « reemenfc the purpose of suing 
whether there is a fresh consideration for the pro 

mise or not, and it is immaterial whether th« 

debts covered thereby are within limitation oi 

not. Acknowledgment is one of the usual formi 


which is usually treated in the Punjab as a pro- 
mise to pay within the meaning of 8. 25 (3). 

... „ [P 757 C2 ; P 758 C 1] 

(bj Contract — Novation — Parties entering 
into new agreement to discharge debt -Right 
to revert to original position reserved if debtor 
fails to complete new agreement — Debtor 
failing to complete transaction — Creditor can 
sue on original cause of action. 

Where an original debt is due and subsequently 
an agreement is made for the purpose of dis- 
charging it, and the parties contemplate that 
there should be a reversion to the original posi- 
tion if the debtor failed to complete the transac- 
tion, there is no true novation and there is no bar 
to a suit on the original cause of action. 

[P 758 C 1] 

Faqir Chand Mittal — for Appellant. 

Qabul Chand — for Despondent. 

Judgment. — It is alleged that the defen- 
dant had money dealings with the plaintiff. 
In 1934 the defendant made the usual ac- 
knowledgment of a balance due in the plain- 
tiff’s bahi, the sum acknowledged being 
Rs. 632-5-9. Subsequently, it is said that 
the parties entered into an agreement by 
which the defendant paid a certain sum of 
money and either mortgaged or agreed to 
mortgage some land in discharge of the re- 
mainder of his debt. When the parties ap- 
peared for mutation the defendant backed 
out of this part of the agreement and the 
plaintiff now sues for the balance due on 
the former acknowledgment. The suit was 
rejected by the trial Court on the ground 
that the plaintiff could no longer sue on 
the basis of the original acknowledgment 
but could only sue on the basis of the sub- 
sequent agreement. It has further held 
that the plaintiff had failed to show that 
the balance struck in 1934 was in respect 
of debts whioh were not yet time- barred. 
On appeal the Senior Subordinate Judge 
has held that the plaintiff was entitled to 
sue on the balance due in respect of the 
earlier acknowledgment. He was accor- 
dingly granted a decree for this balance, 
but without interest, as he had failed to 
comply with the statutory requirements 
governing the regulation of accounts. The 
defendant has appealed against this deoree. 

The arguments advanced before me are 
much the same which were advanced be- 
fore the Courts below. As regards the 
question of limitation, it is to be observed 
that the acknowledgment is one of the 
usual forms which is usually treated in 
this province as a promise to pay within the 
meaning of S. 25 (3), Contract Act, 1872. 
When a promise falls under this Section 
it constitutes a valid agreement for the 
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| purpose of suiDg, whether there is a fresh 
consideration for the promise or not, and 
it is immaterial whether the debts covered 
thereby are within limitation or not. With 
regard to the existence of the original debt, 
there can be no doubt from the evidence 
that this debt was due and it is confirmed 
by the subsequent conduct of the defen. 
dant, who relies upon the agreement which 
is made for the purpose of discharging it. 
It is again clear from the conduct of the 
defendant that he did not consider that the 
new agreement was to be final until the 
time came for mutation and it is in evi- 
dence that the parties contemplated that 
there should be a reversion to the original 
position if the defendant failed to complete 
the transaction. If there is a proposal to 
discharge a debt in this way, but the 
right of reverting to original position is 
reserved unless the new transaction is 
complete, there is no true novation and 
there is no bar to a suit on the original 
cause of action. In my opinion, the judg- 
ment of the lower Appellate Court is in 
accordance with law and the appeal must 
be dismissed with costs. 

d.s./r.k. Appeal dismissed. 
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Beckett J. 

Ram Sukh Mai — Plaintiff — Appellant. 

v. 

Har Sahai Mai — Defendant — 

Respondent. 

Second Appeal No. 200 of 1938, Decided 
on 29th June 1938, from decree of Senior 
Sub-Judge, Amritsar, D /- 1st February 
1938. 

4 Partnership Act (1932), S. 46 — Suit for 
accounts — Retiring partner inspecting accounts 
— Right to suit is not affected — Procedure for 
suit is governed by O. 20, R. 15, Civil P. C. — 
Decree to be passed is same as given in Form 
21 Appendix D in Civil P. C. — Acceptance by 
partner of existing accounts — Accounts could 
however be examined from earlier date. 

A suit to enforce the right provided in S. 46 is 
generally called a suit for an account, which 
means an account taken by a Court. The right is 
not affected by the fact that the retiring partner 
may have already inspected the accounts of the 
firm, for, it could be olaimed by a partner who 
had kept the account himself. The procedure for 
suoh a suit is governed by 0. 20, R. 15, Civil P.C., 
and the ordinary form for the preliminary deoree 
is given as Form No. 21 in Appendix D. This form 
should ordinarily be followed unless there is any 
special reason for modifying it. Although the 


heading desoribes it as a form for a preliminary 
decree in a suit for dissolution of partnership and 
the taking of partnership accounts, yet, it is just 
as much applicable when the Court is asked to 
declare that a dissolution has taken place and an 
account is still required. In the standard form 
of preliminary decree, in the part relating to 
accounts, the third entry provides that an account 
will be taken of all dealings and transactions 
between the parties from the foot of the settled 
account exhibited in the suit and not disturbing 
any subsequent settled account. But if it is neces- 
sary to examine the account books of the firm 
from an earlier date in order to discover what 
credits are still due to the partnership, the exami* 
nation of these accounts would not be barred out 
by the suing partner’s acceptance of the existing 
aocounts as correct. [P 758 C 2; P 759 C 1, 2] 

S. N. Bali — for Appellant. 

M. L. Sethi for J. G. Sethi — 

for Respondent. 

Judgment. — The parties are two bro- 
thers who formed a partnership under a 
written agreement. This provided for the 
termination of the partnership on notice, 
which was duly given by the defendant. 
The plaintiff then claimed an account, 
which was refused on the ground that he 
had accepted the accounts of the firm up 
to a date not long preceding the termina- 
tion of the partnership. The plaintiff then 
came to Court to claim the same relief. He 
has been granted a preliminary decree by 
the Courts below, but he is not satisfied 
with the form of this decree and has come 
up in second appeal. Before we deal with 
the particular grievance of the plaintiff, it 
is necessary to observe that the Courts 
below have entirely misunderstood the 
nature of the relief claimed, and have con- 
fused the right of a retiring partner to 
have an account taken with the right of 
the principal to have account submitted by 
an agent under S. 213, Contract Act. The 
rights of a retiring partner are given in 
S. 46, Partnership Act 1932, which runs as 
follows : 

On the dissolution of a firm every partner or his 
representative is entitled, as against all the other 
partners or their representatives, to have the pro- 
perty of the firm applied in payment of the debts 
and liabilities of the firm, and to have the surplus 
distributed among the partners or their represen- 
tatives according to their rights. 

A suit to enforce the right provided 
therein is generally called a suit for an 
account, which means an account taken by 
a Court. The right is not affected by the 
fact that the retiring partner may have 
already inspected the accounts of the firm, 
for it could be olaimed by a partner who 
had kept the account himself. The form of 
suit is rendered necessary by the fact that 
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ne partner cannot sue another in respect 
f individual items unless an account is 
first taken. The procedure for such a suit 
is governed by O. 20, R. 15, Civil P. C., 
and the ordinary form for the preliminary 
decree is given as Form No. 21 in Appen- 
dix D. This form should ordinarily be fol- 
lowed unless there is any special reason for 
modifying it. It is true that the heading des- 
cribes it as a form for a preliminary decree 
in a suit for dissolution of partnership and 
the taking of partnership accounts, while 
[the firm in the present instance has already 
■been dissolved; but it is just as much appli- 
cable when the Court is asked to declare 
[that a dissolution has taken place, and an 
(account is still required. In the present 
instance, the trial Court has not attempted 
to follow the usual form of decree but has 
simply granted a decree "for rendition of 
accounts without specifying any of the 
other details which are necessary when the 
affairs of partnership are to be wound up. 
The first thing necessary therefore is that 
the decree should now be drawn up in the 
proper form. This brings us to the parti- 
cular difficulty that has given rise to the 
present appeal, which would probably have 
been unnecessary if the trial Court had 
clearly kept in view the ordinary form of 
preliminary decree which has to be passed 
in a suit of this kind. The partnership is 
to be deemed to be terminated with effect 
from 26th May 1936. On 22nd March of 
that year the plaintiff went through certain 
accounts and signed an entry to the effect 
that he had received a sum of Rs. 506-3-0 
on account of his share in the brokerage 
transactions for the firm. The entry also 
contains a statement that the accounts had 
been settled up to that date. This entry 
had been taken by the Courts below as 
precluding any inquiry into accounts of an 
earlier date and the plaintiff is afraid that 
'this finding will be treated as depriving 
him of any share in the profits which may 
have been earned before a certain date 

but which had not been collected by that 
time. 

In the standard form of preliminary 

fV? Cr ?u* re ^ a ^ n g to accounts, 

Mi u lrd enfcry P rov ides that an account 
will be taken of all dealings and transac. 

: 10ns between the plaintiff and defendant 
rom the foot of the settled account exhibi- 
0 in the suit and not disturbing any sub- 
sequent settled account. From the nature 
ot the other entries it is clear that this 
*ntry refers only to profits which had 
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already accrued and been divided, though 
it might include an adjustment made 
between partners by which one partner 
received a portion of the accepted profits 
in advance. Any credits which are still 
outstanding are covered by the first entry; 
and unless there is any evidence to the 
contrary it is not to be presumed that the 
plaintiff intended to surrender his claim 
for a share of any subsequent profits which 
might accrue in respect of earlier transac- 
tions when he accepted the amount men- 
tioned above as the amount due to him on 
account of profits. If it is necessary to exa- 
mine the account books of the firm from 
an earlier date in order to discover what 
credits are still due to the partnership, the 
examination of these accounts would not 
be barred out by the plaintiff’s acceptance 
of the existing accounts as correct, as cer- 
tain remarks made in the judgment of the 
trial Court (but not incorporated in the 
decree) seem to suggest. 

For these reasons I accept the appeal, 
set aside the existing decree and remand 
the suit to the trial Court under O. 41, 
R. 23, Civil P. C., in order that the trial 
Court may pass a preliminary decree in 
the proper form, with reference to the 
remarks made above in respect of the set. 
tied accounts. In view of the fact that 
the appeal has arisen out of the defective 
nature of the decree passed by the trial 
Court, the parties will boar their own costs 
in this appeal and in the lower Appellate 
Court, while costs so far incurred in the 
trial Court will form costs in the suit. 
Parties to appear before the lower Court 
on 21st July 1938. 

B.D./r.k. Appeal alloiued. 
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Beckett J. 

Bachittar Singh and others — 

Plaintiffs — Appellants, 
v. 

Rahim Bakhsh and others — 

Defendants — Respondents. 

Second Appeal No. 271 of 1938, Deoided 
on 7th June 1938, from decree of Senior 
Sub- Judge, Hoshiarpur, D /- 17th November 
1937. 

(a) Provincial Small Cause Courts Act (1887), 
Art. 35 (ii) — Property removed in assertion of 
right— -Offence under Sec. 378, I. P. C., is not 
committed — Suit for recovery of price does not 
come under Art. 35 (ii). 
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Where the property is removed in the assertion of 
a contested claim or right, the removal would not 
constitute theft as defined in Sec. 378, I. P. C. 
Therefore a suit for recovery of price of property is 
not covered by Art. 35 (ii) : AIR 1933 Lah 172 
and AIR 1921 Lah 72, Not foil. [P 760 0 1] 

(b) Provincial Small Cause Courts Act (1887), 
Art. 4 — Suit for price of fruits removed from 
trees. 

A suit for the value of fruits removed from trees 
is not covered by Art. 4 : 3 All 168, Rel. on. 

[P 760 C 2] 

Gullu Ram — for Appellants. 

Barkat Ali — for Respondent 1. 

Judgment. — A preliminary objection has 
been raised that no second appeal lies, on 
the ground that the suit is of a nature 
cognizable by a Court of Small Causes and 
that the value is less than Rs. 500. The 
plaintiffs are suing for the price of fruit 
removed by the defendants from certain 
trees which both parties claim to be grow- 
ing on their own land. In support of his 
right to appeal, counsel for the plaintiffs 
relies on AIR 1921 Lah 72, 1 in which a 
suit for the price of fruit removed was held 
to be excluded from the cognizance of a 
Small Cause Court by Art. 35 (ii), Provin- 
cial Small Cause Courts Act. The judgment 
is brief and it is not clear what were the 
particular facts of the case which would 
have constituted an offence punishable 
under Ch. 17, I. P. C. In the present in- 
stance it is clear that the property was 
removed in the assertion of a contested 
claim or right so that the removal would 
not constitute theft as defined in S. 378 of 
the Code. It is not taken out of the scope 
of Ch. 17 by any of the provisions of Ch. 4. 
but does not constitute an offence under 
Ch. 17, simply because it does not fall 
within the wording of S. 378. In these 
circumstances, Art. 35 (ii) does not apply. 
Reference has also been made to A I R 1933 
Lah 172 2 where Art. 35 was held to apply 
to the wrongful removal of grass. If this 
decision is to be taken as implying that the 
wrongful removal of property must be 
taken as falling under Ch. 17 of the Code 
even though there is no dishonest intention, 

I find myself with all respect unable to 
accept a proposition so widely worded. 

An attempt has also been made to justify 
the appeal as one falling under Art. 4, 
which excludes a suit for the possession of 

1. Nabi Bakhsh v. Mahomed Ali, (1921) 8 A I R 

Lah 72=76 P L R 1922. 

2. Attar Singh v. Nuru, (1988) 20 A I R Lah 

172=146 I 0 166. 


V. Hira Lal A. I. R, 

immovable property or for the recovery of 
an interest in immovable property. Since- 
the Provincial Small Cause Courts Act 
appeared before any definition of immov- 
able property was included in the General 
Clauses Act, there have been conflicting 
decisions with regard to trees. But there; 
never appears to have been any doubt that 
a suit for the value of fruit removed from 
trees is not covered by Art.- 4. In this 
connexion reference may be made to 3 All 
168, 3 a case decided under the earlier Act, 
11 of 1865. For these reasons, I hold that 
no appeal lies, and no sufficient grounds 
have been made out for treating the appeal 
as a petition for revision. The memo- 
randum of appeal is accordingly rejected 
with costs. 

b.d./r.k. Appeal rejected. 

3. Nasir Khan v. Earamat Khan, (1881) 3 Alii 
168. 
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Beckett J. 

Har Chand — Plaintiff — Appellant. 

v. 

Hira Lal , Decree. holder and another 
Judgment. debtor — Defendants — 

Respondents- 

Second Appeal No. 169 of 1938, Decided 
on 9th May 1938, from decree of Dist. 
Judge, Hissar at Gurgaon, D/- 8th Octo- 
ber 1937. 

(a) Civil P. C. (1908), O. 21, R. 63— Pro- 
perty subject to mortgage attached in execu- 
tion of decree— Objection by mortgagee under 
O. 21, R. 58 dismissed — Suit by mortgagee 
having merely right to sue for possession on 
footing of alleged mortgage does not fall 
under O. 21, R. 63. 

Order 21, R. 68 is intended to apply only to 
claims and objections which can properly be pre- 
ferred under the provisions of O. 21. A mortgagee 
cannot come to Court under O. 21, R. 68 and 
argue that the mortgaged property is not liable to 
attachment, all the more so, when he is not a 
mortgagee in possession but merely has a right to- 
sue for possession. Where suoh a mortgagee, after 
an unsuccessful objection under O. 21, Rule 58 
institutes a suit on the footing of the alleged 
mortgage impleading the decree- holder as defen- 
dant along with the mortgagor, the suit oannot 
be said to be one under O. 21, R. 68 : AIR 1922' 
Pat 408, Rel . on. [P 761 0 2) 

(b) Registration Act (1908), S. 17— In Pun- 
jab, report made to subordinate land revenue 
officer relating to changes in land revenue 
record does not operate to create title. 

In the Punjab, a report made to a subordinate- 
land revenue officer under the statutory provision 
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of 8. 17, Registration Aot. [P 7G2 0 1] 
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* P l V l P * C * ( 1908 )* O. 21, R. 63, Sec. 
100 — Principle that in suit under O. 21, R. 63 

onu* of establishing consideration etc., is on 

plaintiff who had raised unsuccessful objection 

b f*-° r ®rr CXeCUlin . g Courk doe * "Of apply to 
plaintiff who claims under mortgage and who 

has adopted wrong method of establishing bis 
right by suit under O. 21, R. 63— Court view- 
ing evidence in such suit as if such burden is 

on plaintiff— Its judgment is vitiated on point 
of law. 

The principle that in a suit under O. 21, R. 63 
the onus of establishing both consideration and 
good faith lies upon the plaintiff, who had raised 
unsuccessful objection before the executing Court, 
does not apply to the case of a plaintiff who 
claims certain rights under a mortgage and has 
adopted a mistaken and infructuous method of 
establishing those rights by way of an objection 
under 0. 21, Rule 58 and subsequent suit under 
O. 21, Rule 63, Where in such a suit, the lower 
Court views the evidence as if the plaintiff lay 
under the necessity of dispelling a suspicion of 
fraud, it is sufficient to vitiate its judgment on 
point of law : AIR 1932 Lah 174, Expl. 

[P 762 C 1, 2] 

ohamair Chand — for Appellant. 

D* N. Aggarwal — for Respondent 

(Decree. holder). 

Judgment. The property in suit belongs 
to Sabaj Ram hereinafter called the judg- 
ment-debtor. The property is shown in the 
land revenue records as under mortgage 
with Har Chand, the plaintiff, the terms 
being that the property was to remain 
with the judgment-debtor but that the 
mortgagee would be entitled to obtain pos- 
session if interest was not duly paid. This 
transaction dates from 1929. Subsequently 
certain money deorees were obtained 
against the judgment-debtor by one Hira 

inoV* Tiiese decrees were obtained in 1930, 
32 and 1934 and Hira Lal then sought 
to bring the property to sale. The mort- 
gagee unsuccessfully applied to have the 
Property declared not liable to attachment, 
and then instituted the present suit for 
possession under the terms of the mortgage, 
impleading Hira Lal as defendant along 
with the judgment-debtor. 

The suit has been described as one 
nnder O. 21, R. 63, Civil P. C., but this 
ascription is misleading. So far as the 
judgment-debtor himself is concerned, the 
uit is simply one for possession under the 
arms of the alleged mortgage arising out 
the judgment-debtor’s failure to pay the 
res ! J * ®°. * ar as Hira Lal is concerned, 

H e ,. 8mfc ar1808 out of the fact that he is 
aeeKing to bring the property to sale and 


to this extent it may be said that he is 
concerned with execution proceedings. At 
the same time however it does not belong 
to general class of cases which arise in 
consequence of the provision of Rule 63 
which is clearly intended to apply only to 
claims and objections which can properly 
be preferred under the provisions of O. 21. 
In the present instance, the objection was! 
taken to attachment under R. 58. As held! 
in 1 Pat 159 a mortgagee cannot come to 
Court under R. 58 and argue that the 
mortgaged property is not liable to attach. 1 
ment. This decision was given with refer.l 
ence to an application by a usufructuary 
mortgagee in possession, and it was held 
that the provisions of R. 63 did not apply' 
to dismissal of such an application. The 
same principle applies with even greater 
force to the mortgagee who is not in pos- 
session of the property but merely has a 
right to sue for possession. The present suit 
is simply one for possession on the footing 
of the alleged mortgage, Hira Lal being 
impleaded in consequence of his denying 
the plaintiff s right to obtain possession. 

This view of the case is sufficient to dis- 
pose of a preliminary objection with regard 
to court-fee. It is now admitted that the 
appeal had been properly stamped in the 
first instance, as the suit was for posses- 
sion of the mortgaged property. The re- 
marks made above also have a bearing on 
the disposal of the suit itself. The trial 
Court held that the mortgage had been 
proved, that there was no reason to sus- 
pect that the property had been mortgaged 
in order to defeat or delay the claim of 
Hira Lal and that the plaintiff was enti- 
tled to possession. On first appeal, the 
District Court reversed this decision, hold- 
ing in effect that the plaintiff had failed to 
prove that the transaction had been carried 
through in good faith. It has been claimed 
that this is a finding on the question of 
fact which is sufficient to bar a second ap- 
peal. It seems clear however from a 
perusal of the judgment that the learned 
District Judge was under the impression 
that the burden of proving good faith lay 
heavily on the plaintiff. He refused to 
accept the evidence of the plaintiff or the 
defendant or even that of the patwari 
before whom the parties appeared as a 
preliminary to mutation. He also rejected 
the relevant entry in the patwari’s diary 

1. Biswanath Patra v. Lingaraj Patra, (1922) 9 

A I R Pat 408=70 I C 306=1 Pat' 159. 
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on the ground that this was a document of 
title requiring registration. It has now been 
generally recognized in the Punjab that a 
report made to a subordinate land revenue 
officer under the statutory provision relat- 
ing to changes in the land revenue records 
does not operate to create a title for the 
purposes of S. 17, Registration Act 1908, 
'so that this objection was not correct. 

The rest of the evidence appears to have 
been viewed by the learned District Judge 
on a mistaken application of the principle 
laid down in A I R 1932 Lah 174, 2 in 
which it is said that in suit under O. 21, 
R. 63, the onus of establishing both consi- 
deration and good faith lies upon the plain- 
tiff who had raised an unsuccessful objection 
before the executing Court. As already 
pointed out, the present suit cannot be 
properly described as one under Order 21, 
R. 63. The decision just mentioned proceeds 
from the judgment of the Privy Council in 
AIR 1930 P C 255. 3 In that case the 
plaintiff objected that part of the property 
was wakf and part was her own property, 
which would be a good ground for objecting 
to attachment. The executing Court held 
that the deeds on which she relied were 
merely fictitious documents created with 
fraudulent intention. She then brought a 
suit for a declaration that the deeds were 
valid. It was held that the findings of the 
executing Court were sufficient to throw'on 
her the burden of proving good faith when 
her claim was renewed by means of a 
regular suit. 

There is nothing in the principle thus 
enunciated which would apply to the case 
of a plaintiff who claims certain rights 
under a mortgage and has adopted a mis- 
taken and infructuous method of establish- 
ing those rights beforehand. If he raises an 
objection which he was not entitled to 
make, it seems to me that his legal position 
remains unaltered. The plaintiff has pro- 
duced a copy of an entry from the revenue 
records which shows that he held a mort- 
gage on the land, and which is to be re- 
garded under the statutory law as carrying 
with it a presumption of truth. It is then 
for the opposite party to rebut that pre- 
sumption. There are no circumstances in 
the present case which raise any definite 

2. Jankidas v. Gulzar, (1992) 19 A I R Lah 174 

=131 1 0 883=12 Lah 763=82 P L R 860. 

3. Mahomed Ali Mohammad Khan v. Mt. Bis- 

millah Khan, (1930) 17 A I R P 0 266=128 

I 0 647 (P 0). 
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suspicion of fraud. It seems to me that the 
evidence has been viewed in the lower 
Appellate Court as if the plaintiff lay under 
the necessity of dispelling a suspicion of 
fraud which arose out of the dismissal of 
the infructuous application in the execution 
proceedings and that this is sufficient to 
vitiate the judgment on point of law. For 
these reasons, I agree with the view taken 
by the trial Court. I accept the appeal, 
and restore the decree of the trial Court, 
with costs throughout. 

r.m./r.k. Appeal allowed. 
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Blacker J. 

Sayad Pir Mohi-ud-Din Lai Badshah 

Petitioner. 

v. 

Emperor. 

Criminal Misc. No. 170 of 1938, Decided 
on 15th June 1938. 

(a) Criminal Trial — Concurrent jurisdiction — 
Lower Court should be moved first particularly 
in case of application for bail — Exception to 
general rule. 

Although there is no hard and fast rule, It is 
desirable when the Sessions Court and High Court 
have oonourrent jurisdiction that the ordinary 
practice should certainly be that the lower Court 
should first be moved and this is particularly 
desirable in a bail application where the appro- 
priate Court to deal with the matter is the Court 
which is going to try the case and where an 
expression of opinion by a superior Court is likely 
to prejudice the trial in the lower Court. But 
where the lower Court’s judgment is likely to be 
affected by some remarks made by the superior 
Court during the proceedings in that oase, then 
the superior Court can be moved but only as an 
exception to the general rule. [P 763 0 1] 

(b) Criminal Trial — Bail — Power of High 
Court to grant — Accused committed by com- 
petent Magistrate on serious charge — High 
Court should not lightly release accused on 
bail. 

Although the High Court could admit to bail 
a person, who has been committed on serious 
charges yet in a case where after an exhaustive 
enquiry the acoused has been committed by a 
competent Magistrate on grave and serious charges 
relating to non-bailable offences, the High Court 
should not lightly enlarge him on bail. 

[P 768 0 2] 

J. G. Sethi, M. L. Sethi and K. S. Thapar 

— for Petitioner. 

Mohammad Monir, Assistant Advooate- 
General — for the Crown. 

Dr. Khalifa Shuja-ud-Din — 

for Complainant . 


*938 Ganesh Dass 

Order. — A preliminary objeotion was 
raised to this petition that as the High 
Court and the Sessions Judge had concur, 
rent jurisdiction, the petition should have 
been presented in the first place to the 
Court of the Sessions Judge. No direct 
authority was quoted in support of this 
objection and counsel was unable to refer to 
any rule on the subject. He relied however 
upon the analogy of other petitions such as 
petitions for revision and petitions for 
transfer in which the High Court has con. 
current jurisdiction where the rule is that the 
lower Court should be moved first. I con. 
sider that although there is no hard and 
fast rule, it is desirable that the ordinary 
practice should certainly be that the lower 
Court should first be moved and this is 
particularly desirable in a bail application, 
where the appropriate Court to deal with 
the matter is the Court which is going to 
try the case and where an expression of 
opinion by a superior Court is likely to 
prejudice the trial in the lower Court. But 
there are peculiar circumstances in this 
|Case which take it out of the ordinary and 
they are that I have already dealt myself 
on a previous occasion with this matter 
when it came before me during the pen. 
dency of the committal proceedings in shape 
of a petition for the revision of the order 
of the learned Sessions Judge of Rawal- 
pindi enlarging the petitioner on bail. 

I accepted that petition and cancelled the 
petitioner’s bail and in doing so I had occa. 
sion to make some adverse remarks upon 
the behaviour of the petitioner before the 
case came into Court. Counsel for the 
petitioner has urged that the existence of 
hese remarks would be likely to prevent 
the Sessions Judge from giving a wholly 
ree and independent consideration to that 
aspect of the case. This argument appears 
to me to have considerable force and as 
therefore I am satisfied that there is no 
har to my entertaining the application 
'direct, I do so. 

Before coming to the actual merits of 
the petition, I wish to refer to one legal 
argument raised by the learned Assistant 
6 Advocate-General. He pointed out 
at an order of commitment once made 
cannot be quashed by the High Court 
except on a point of law. He therefore 
argued that, as in the circumstances of 
is case, when the petitioner has been 
ommitted to the Sessions by a competent 
^ourt on charges of non-bailable offences 
considerable seriousness, any order by 
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the High Court would inevitably be taken 
by the learned trial Court as an indication 
that the High Court believed the case to 
be groundless. In such circumstances the 
subsequent Sessions trial would be a farce 
as the Sessions Judge would feel himself 
bound to acquit the petitioner. Counsel 
contended that any such action by the 
High Court would be tantamount to an 
evasion of the statutory provision which 
bars the High Court from interfering with 
a commitment order on questions of fact. 
While I am not prepared to go so far as 
the learned Assistant to the Advocate. 
General and to hold that the High Court 
could never admit to bail a person who 
has been committed on such charges, I cer- 
tainly think that in a case like the present 
where after an exhaustive enquiry the 
petitioner has been committed by a com. 
petent Magistrate on grave and serious 
charges relating to non. bailable offences, I 
the High Court should not lightly enlarge 
him on bail. In view of these considera- 
tions I am of opinion that in spite of the 
lengthy arguments which he has addressed 
to me on the point, counsel for the petitioner 
has not succeeded in showing that there 
are sufficient grounds in this case for 
releasing the petitioner on bail. The peti- 
tion is accordingly dismissed. 

B.D./r.k. Petition dismissed. 
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Addison Ag. C. J. and 
Din Mohammad J. 

Chaudhri Ganesh Dass and another — 

Plaintiffs — Appellants, 
v. 

Malik Mohammad Hussain and others 

Defendants — Respondents. 

Second Appeal No. 101 of 1938, Decided 
on 13th June 1938, from decree of Dist. 
Judge, Multan, D/. 30th October 1937. 

* Registration Act (1908), S. 73 — Applica- 
tion under S. 73 by agent — For Registrar to 
have jurisdiction to order registration, agent 
must have been authorized under Ss. 32 and 
33. 

The words “as aforesaid” in the phrase “or 
agent authorized as aforesaid” in S. 73 (1) of the 
Act are nob mere surplusage and they can only 
refer to the special agent mentioned in S. 32 and 
S; 33 of the Act. For the Registrar to have juris- 
diction under S. 73 to order registration, it is 
necessary that the application should be presented 
in the manner laid down by S. 73 and if it is not 
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bo presented or made, the Registrar’s order direct- 
ing registration is illegal and invalid and nothing 
done upon it can be valid or legal : A 1 R 1938 
Lah 255, Rel. on; AIR 1933 Mad 407, Not 
approved. [p 764 C 2] 

Mehr Chand Mahajan — for Appellants. 

Achhru Ram — for Respondent 1. 

Addison Ag. C. J. — The facts relating 
to this second appeal are as follows : On 
31st March 1928, Karim Bakhsh mortga- 
ged some land to Sidhu Ram for Rs. 1000, 
the deed being presented for registration 
the same day. The registration was refused 
as Karim Bakhsh denied execution of the 
document. Karim Bakhsh then sold the 
land to another person on 10th April 1928, 
the transfer-deed being registered the same 
day. The original deed of mortgage was 
compulsorily registered on 30th October 
1928. Thereafter the mortgagee transferred 
his rights under the mortgage deed in 
favour of the plaintiffs. On 13th February 
1936, they brought the usual mortgage suit 
for sale of the land. The representative of 
the original vendee pleaded that the mort- 
gage deed was invalid as it was improperly 
registered. The trial Court decreed the suit 
in part but on appeal the learned District 
Judge held that the mortgage deed had 
been improperly registered and, accepting 
the appeal he dismissed the suit, leaving 
the parties to bear their own costs through- 
out. Against this decision the plaintiffs 
have appealed. 

Under S. 32, Registration Act every docu- 
ment to be registered shall be presented : 
(a) by some person executing or claiming 
under the same or (b) by the representative 
or assign of such person, or (c) by the agent 
of such person, representative or assign duly 
authorized by power of attorney executed 
and authenticated in manner hereinafter 
mentioned. S. 33 lays down the manner in 
which the powers of attorney of such agents 
shall be executed and authenticated. When 
the document was first presented under 
8. 32, Sidhu Ram was himself present and 
no question of an agent arose then. Under 
S. 73, Registration Act, when a Sub-Regis- 
trar has refused to register a dooument on 
the ground that any person by whom it 
purports to be executed, or his representa- 
tive or assign, denies its execution, any 
person claiming under such dooument, or 
his representative, assign or agent autho- 
rized as aforesaid, may, within thirty days 
after the making of the order of refusal, 
apply to the Registrar in order to establish 
his right to have the dooument registered. 


The application contemplated by S. 73 was 
not put in by Sidhu Ram but by an ordi- 
nary agent, Manohar Lai. Admittedly his 
power of attorney was not executed and 
authenticated as required by S. 33 of the 
Act. It was for this reason that the Dis- 
trict Judge held the document to have been 
improperly registered. 


Some attempt was made to argue that 
the words “as aforesaid" in the phrase “or 
agent authorized as aforesaid" in S. 73 (l) 
of the Act were mere surplusage, but this 
is obviously not so and they can only refer 
to the special agent, mentioned in S. 32' 
and S. 33 of the Act. As Manohar Lai was 
not such an agent there is no doubt that 
his application to the Registrar under Sec. 
73 (l) did not lie. The Registrar therefore 
had no power to order registration of the 
document. Though it was admitted before 
us that a document, registered under Seo. 
32 of the Act, which was presented by an 
agent not of a class recognized by S. 33, 
could not be said to be registered at all, it 
was sought to distinguish the case of an 
application to a Registrar under the provi- 
sions of S. 73 on the ground that after his 
order was obtained the document was later 
properly presented before the Sub-Regis- 
trar, but this is a distinction without a 
difference. For the Registrar to have juris- 
diction to order registration it was neces- 
sary that the application should have been 
presented in the manner laid down by Seo. 
73, and it was not so presented or made. 
The Registrar’s order was therefore illegal 
and invalid and nothing done upon it could 
be valid or legal. No such distinction there- 
fore can be drawn. The same view appears 
to have been taken obiter by a Division 
Bench of this Court in A I R 1938 Lah 
255, 1 at the bottom of the first column of 
page 257 and top of the second column, 
where it was said : 


Hence I have no hesitation in holding that the 
first presentation by Mohammad Ismail of the 
dooument was not valid and the appeal filed be- 
fore the Registrar was also not a validly filed 

appeal. 

By appeal here of course is meant appli- 
cation under S. 73. I am not impressed 
with the view expressed by a single J udge 
in A I R 1933 Mad 407. 3 I might here 
refer to S. 77, Registration Act which enacts 


iladan Lai v. Ganga Bishen, (1938) 25 A I R 
Lah 266. > 

3hittoori Ohinnammi v. Venkayamma, (1988 
20 A I R Mad 407 = 142 I 0 646= 64 M L J 
449. 
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that; where the Registrar refuses to order 
the document to be registered, under S. 72 
or S. 76, any person claiming under such 
document, or his representative, assign or 
agent, may within thirty days after the 
making of the order of refusal, institute in 
the Civil Court, a suit for a decree direct- 
ing the dooument to be registered. It will 
be noticed that the word agent" is here 
U8ed, not the words agent authorized as 
aforesaid" and the reason is obvious, as an 
ordinary agent is allowed to bring a suit in 
the Civil Courts. For the reasons given, I 
would dismiss this appeal with costs. 

D.s./r.k. Appeal dismissed. 


A. I. R. 1938 Lahore 76S 


Jai Lal and Dalip Singh JJ. 


Sham Singh — Plaintiff — Appellant. 

v. 


Jagat Singh and another — Defendants 

— Respondents. 

First Appeal No. 453 of 1936, Decided 
on 5th January 1938, from decree of Senior 
Sub. Judge, Jullundur, D/. 6th March 1935. 

Appeal — Jurisdiction — Suit for declaration 
by collateral that alienation, consideration for 
which was alleged to be Rs. 13,000, was with- 
out consideration and legal necessity and there- 
°. r ® " ol binding on him — Suit dismissed by 
trial Court— District Judge, on appeal, holding 

i-j n * - ralion to exlent of Rs. 6608 was for 
valid necessity, but refusing to pass decree on 

ground that Rs. 6608 was outside his appellate 
jurisdiction — District Judge held had jurisdic- 
tion to pass decree. 


A suit for declaration by a collateral that an 
alienation, the consideration for which was alleged 
to be Rs. 13,000, was without consideration and 
legal necessity and therefore did not affect the 
plaintiff’s reversionary rights was dismissed by 
he trial Court, whioh held that the alienation 
was made for consideration and valid necessity 
except for a sum of Rs. 1600 or thereabouts. On 
appeal the District Judge held that consideration 
o the extent of Rs. 6608 was alone proved to be 
lor legal necessity but refused to pass a decree in 
avour of the plaintiff on the ground that the sum 
01 Rs. 6608 was outside his appellate jurisdiction 
ana returned the appeal for presentation to the 
xligh Court : 


Held that the District Judge had jurisdiction t 
pass a decree setting aside the sale and fixing th 
onargo on the property at the sum of Rs. 6608 

f * fL 2 £? 6 Lah 193 ' Rel ‘ on > A 1 B 1934 La} 

045 (F B), Disting. [P 765 0 2; 

Bawa Sant Singh — for Appellant. 

C. Mifcal for Respondents. 

DaHp Singh J. In this case theplaintifi 
fought the usual declaratory suit alleging 
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that a certain alienation made was with- 
out consideration and legal necessity and 
therefore should not affect his reversionary 
rights. The trial Court held on the plead- 
ings of the parties that the plaintiff was a 
collateral of the vendor, that the property 
was anoestral but that the alienation was 
made for consideration and valid necessity 
except for a sum of Rs. 1500 or there- 
abouts, and as the total consideration was 
Ra. 13,000 he refused to set aside the sale 
and dismissed the plaintiff’s suit with cost 3 . 
On appeal to the learned District Judge, he 
held that consideration to the extent’ of 
Rs. 6608 was alone proved to be for neces- 
sity and that if he had jurisdiction to 
pass a decree he would have decreed the 
plaintiff’s suit and held that the land was 
subject only to a charge of Rs. 6608 qua 
the plaintiff’s reversionary rights. But the 
learned District Judge was of opinion that 
as the sum of Rs. 6608 was outside his 
appellate jurisdiction therefore he was not 
entitled to pass such a decree on the autho 
nty of 15 Lah 512, 1 and therefore he 
returned the appeal to the plaintiff for 
presentation to the High Court. 


The plaintiff has now presented this 
appeal in the High Court as a first appeal 
but he challenges the order of the learned 
District Judge and contends that the juris, 
dictional value being fixed under the Suits 
Valuation Act at thirty times the jama of 
the land, 15 Lah 512 1 has no application 
and the learned District Judge had juris, 
diction to pass a decree setting aside the 
sale and fixing the charge on the property 
at the sum of Rs. 6608. It is conceded by 
the learned counsel for the respondents 
that 15 Lah 512 1 does not apply to the 
case, that being a case of a suit for accounts 
in which a tentative value is first fixed by 
the plaintiff and the decretal amount may 
vary considerably from the tentative value 
fixed by the plaintiff. The learned counsel 
for the appellant has cited AIR 1936 
Lah 133 2 as an authority for the propo- 
sition that the learned District Judge had 
jurisdiction. In the circumstances I am of 
opinion that the contention of the learned 
counsel for the appellant is correct and the 
learned District Judge had jurisdiction to 
pass the deoree which he would have passed 
but for his finding that 15 Lah 512 1 barred 


1. lx anga Ram v. Hakim Rai, (1934) 21 A I R 

PL B 36T(P b' ° 703 = 15 Lah 612 = 36 

2. Jagdish Ram v. Mfc. Ohinto, (1936) 23 A I R 

Lah 133. 
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the pas9mg of such a decree. I would there- 
fore accept the appeal and remand the case 
to the learned District Judge to pass such 
decree as he considers fit in the case. 
Parties have been directed to appear before 
the learned District Judge on 1st February 
1938 and obtain a date. Stamp on the 
appeal will be refunded and other costs will 
abide the event. 

Jai Lai J. — I agree. 

R.M./r.k. Appeal allowed. 


A. I. R. 1938 Lahore 766 

Din Mohammad J. 

J at nail Singh — Plaintiff — Appellant. 

v. 

Mt. Narain Kaur and others , Defen - 
dants and others , Plaintiffs — 

Respondents. 

Second Appeal No. 209 of 1938, Decided 
on 12th May 1938, from decree of Senior 
Sub. Judge, Amritsar, D/- 13th November 
1937. 

Civil P. C. (1908), O. 23, R. 3, O. 43, R. 1 
(m) — Appeal from order under O. 23, R. 3 is 
not incompetent merely because preferred after 
decree is passed. 

An appeal from an order under O. 23, R. 3 
recording a compromise is not incompetent merely 
because it is preferred after a decree is made. It is 
not necessary to prefer an appeal both from the 
order and the decree passed in pursuance of the 
order. So also, where the appeal is from an order 
recording compromise, no question of filing a copy 
of the decree along with the memorandum of 
appeal arises '.AIR 1933 Cal 94 and AIR 1938 
Lah 350, Rel. on. [P 766 0 2 ; P 767 0 1] 

Shamair Chand — for Appellant. 

Rup Chand — for Despondent 

(Harnam Singh). 

Judgment. — This appeal has arisen in 
the following circumstances. A suit was 
instituted by four plaintiffs, namely Kar- 
nail Singh and Jarnail Singh, as majors, and 
Atma Singh and Gian Singh as minors, 
against Mt. Narain Kaur, Harnam Singh 
and three others for possession of 21 kanals 
4 marlas of land. They alleged that they 
had purchased mortgagee rights of the 
land in suit from Mt. Narain Kaur, to 
whom the land had been mortgaged by one 
Mohan Singh. This suit was resisted by 
the defendants. On the pleadings of the 
parties three principal issues were framed. 
The trial Court decided all the three issues 
in favour of the plaintiffs holding inter 
alia that Mt. Narain Kaur and not Har- 


nam Singh was the real mortgagee and 
that full consideration had passed for the 
sale of mortgagee rights. Harnam Singh 
alone made an appeal against that order 
impleading all the other parties to the suit 
as respondents. On 13th November 1937 
a statement appears to have been made by 
one Hazara Singh, pleader, to the effect 
that if Rs. 200 were paid to his clients, they 
would relinquish the land in suit in favour 
of the appellant. This statement bears the 
signature of Hazara Singh pleader and the 
thumb mark of Karnail Singh. On the 
basis of this statement the lower Appellate 
Court accepted the appeal and dismissed the 
plaintiffs’ suit. Jarnail Singh has appealed. 

Counsel for the respondent has raised 
two preliminary objections : (l) that no 
appeal lay from a consent decree, and (2) 
that the appeal was time-barred inasmuch 
as a copy of the decree of the lower Appel- 
late Court was not put in within time. I 
do not however consider that there is any 
force in these objections. By O. 43, R. 1 (m) 
an appeal is allowed from an order under 
R. 3 of O. 23 recording or refusing to 
record an agreement, compromise or satis- 
faction. As observed by a Division Bench 
of the Calcutta High Court in 141 1 C 732 1 
an appeal from an order under O. 23, R. 3, 
Civil P. C., recording a compromise is not 
incompetent merely because it was pre- 
ferred after a decree had been made. It is 
not necessary to prefer an appeal both from 
the order and decree passed in pursuance of 
the order. In a recent case, when an appeal 
had been preferred in similar circumstances, 
Tek Chand J. made similar observations 
and, although the memorandum of appeal 
showed that the appeal had been presented 
under S. 41, Act 9 of 1919, he treated the 
appeal as an appeal under O. 43, R. 1 (m) 
and, setting aside the judgment of the 
Courts below based on the alleged compro- 
mise, remitted the case back to the Court 
of first instance for trial of the suit on the 
merits : Regular Second Appeal No. 834 of 
1937, reported in A I R 1938 Lah 350. 2 I 
am in respectful agreement with the course 
adopted by Tek Chand J. and consider that 
it was quite justified by law. I hold there- 
fore that the appeal is competent. This 
automatically disposes of the second objec.l 
tion inasmuch as the appeal being one fromj 

1. Haridas Badhu Khan v. Iswar Ratneswar, 

(1933) 20 A I R Oal 94=141 I 0 732=67 

0 L J 26=36 OWN 1013. 

2. Mt. Ohawli v. Kidar Nath, (1988) 26 A I R 

Lah 860=40 P L R 188. 
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an order recording a compromise, no ques- 
tion of the filing of a copy of the decree arose 
along with the memorandum of appeal. 

On the merits I consider that this order 
cannot be maintained. It is admitted that 
there is no power of attorney on the record 
in favour of Hazara Singh, pleader, and in 
the absence of any such authority he was 
not competent at all to effect a com- 
promise so as to bind Jarnail Singh. It is 
not known even which respondents were 
represented by him. It is true that the 
statement of Hazara Singh bears also the 
thumb mark of Karnail Singh, but that 
does not advance the case of the respon- 
dents any further. Besides, in my view, the 
alleged compromise was clearly to the detri- 
ment of the minors’ interests inasmuch as 
it had been held by the trial Court that full 
consideration which amounted to Rs. 689, 
had passed and the compromise was being 
effected on Rs. 200 only. On the grounds 
stated above, I set aside the order of the 
lower Appellate Court and remand the case 
to it for disposal in accordance with law. 
The appellant will have his costs from Har- 
nam Singh, respondent. 

R.M./r.k. Case remanded. 


A. I. R. 1938 Lahore 767 


Skemp J. 


Chhagan Lal — Plainti ff — Appellant. 

v. 

Firm Mangal Sain Raj Narain and 
others Defendants — Respondents. 

Second Appeal No. 1152 of 1937, Decided 
on 16th May 1938, from decree of Dist. 
Judge, Hissar, D/. 31st May 1937. 

Partnership Act (1932), S. 69 (2)-Suit by 
unregistered firm is invalid — Subsequent regis- 
ration does not make such suit valid. 


A suit by an unregistered firm is invalid. Regis- 
ration of the firm after the suit has been institu- 
0e . 8 J 10 ** re ^ afce hack so as to make the suit 
1 R 1937 Mad 767 > Not DU- ; A I R 1936 
T*? 991 : A 1 R 1935 Al1 8 ^ 8 and A I R 1935 

Lah 893 > Poll. [P 768 0 1] 

N. C. Pandit and Prem Chand Pandit — 

for Appellant. 
Shamair Chand and Parkash Chand — 


for Respondents. 

Judgment. The main question in this 
appeal is whether the suit is barred by the 
provisions of S. 69, Partnership Act. On 
^l 0 t January 1935 Chhagan Mai as a 
Partner in the firm known as Hira Lal. 


Bhanwar Lal sued the firm Mangal 8ain- 
Raj Narain for Rs. 1300 as damages arising 
from a forward contract for the purchase 
of 500 bags of wheat entered into on 19th 
July 1933. The plaintiff in his plaint 
named six other persons as partners in the 
plaintiff firm and joined them as pro forma 
defendants. The contesting firm was not 
served for a long time and a written state- 
ment was only filed on 23rd December 
1935, when the point was taken that the 
suit was barred by virtue of S. 69, Partner- 
ship Act. The point was not at first put in 
issue, but in October 1936 the trial Judge 
dismissed the suit on this ground. The 
plaintiff appealed but the learned District 
Judge upheld the finding. The plaintiff has 
come here in second appeal through Mr. 
Nanak Chand Pandit. S. 69 (2), Partnership 
Act, runs : 

No suit to enforce a right arising from a con- 
tract shall be instituted in anv Court by or on 
behalf of a firm against any third party unless the 
firm is registered and the persons suing are or have 

been shown in the register of firms as partners in 
the firm. 

Mr. Nanak Chand’s first point is that 
the suit was not by a firm but by a partner 
of the firm no longer in existence and thus 
it escaped the operation of S. 69 under the 
terms of S. 69 (3). As pointed out by the 
Judges below, the plaint nowhere stated 
that the plaintiff was suing as the partner 
of a dissolved firm. A somewhat similar 
point was that two of the partners of the 
firm had died and that the firm was dis- 
solved by operation of S. 42, Partnership 
Act. This point also is not taken in the 
plaint and probably nothing would have 
been heard of either of these points if the 
firm had been registered before suit. In 
point of fact the firm was registered on 
18th October 1935, the partners being des- 
cribed as Sujanmal, Chhaganmal, Indraj 
and Bhairun Das. The final point urged 
was that taking it as good law that the suit 
could not have been instituted, nevertheless 
registration on 18th August 1935 validated 
the suit with effect from the date of regis- 
tration which was within time. AIR 1937 
Mad 767, 1 a Single Bench judgment of the 
Madras High Court, supports this view. It 
is however the only ruling to this effect, 
and AIR 1936 Mad 991, 2 another Single 

1. Varadarajulu Naidu v. Rajamanika Mudaliar. 

(1937) 24 A I R Mad 767=(1987) 2 M L J 

278. 

2. Subramania Mudaliar v. East Asiatio Co. Ltd., 

(1986) 23 A I R Mad 991=166 10 939=71 

M L J 663. 
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Bench judgment, took the opposite view on 
the same point and it was held that any 
subsequent amendment of petition after 
getting the firm registered under the Part- 
nership Act could not relate back to the 
date of institution so as to cure the defect. 
Similarly it was held in A I R 1935 All 
898 3 : 

Before instituting a suit by a partner against a 
firm, the firm must be duly registered .... Subse- 
quently registering the firm and amending the 
plaint does not make a valid institution. 

This case is under S. 69 (l) and not 
under S. 69 (2), but the principle is the 
same. Finally in A I R 1935 Lah 893, 4 a 
Division Bench judgment of this Court, it 
is also held : 

Section 69 dearly says that no suit falling 
within its purview shall be instituted. It is the 
institution of the suit that is barred. Hence an 
unregistered firm cannot file a suit nor can it 
after filing get the suit stayed till it gets itself 
registered. 

To me the wording of the Section itself 
seems very clear and it is supported by all 
the authorities except AIR 1937 Mad 
767. 1 There is a special reason for not 
following that judgment in the present case, 
because even now the certificate has not 
been placed on the record of the civil suit. 
The date is given in the District Judge’s 
judgment, but the certificate was actually 
placed on criminal proceedings which were 
instituted against the mukhtar-i.am of the 
plaintiff firm on the allegation that he had 
falsely stated that the firm was registered. 
He produced the certificate in his defence. 
On the main point I concur with the find- 
ings of the lower Courts and with the 
reasoning given in those judgments. This 
appeal must be dismissed with costs. 

D.S./r.K. Appeal dismissed. 

3. Ram Prasad Thakur Prasad v. Kamta Prasad 
Sltaram, (1935) 22 A I R All 898=167 I 0 
164=1935 A L J 1243. 

4 Krishen Lai Ram Lai v. Abdul Ghafur Khan, 
(1936) 22 A I R Lah 893=160 I C 613=17 
Lah 276=38 P L R 633. 

A. I. R. 1938 Lahore 768 

Tek Chand J. 

Rati Ram and another — Defendants — 

Appellants. 

v. 

Balwant and others Plaintiffs 

Respondents. 

Second Appeal No. 770 of 1937, Deoided 
on 6th December 1937, from decree of 
Senior Sub. Judge, Rohtak, D/- 28th April 

1937. 


Custom (Punjab) — Shamilat — Khasra number 
shown as a pond reserved for common purpo- 
ses of village— No proprietor can encroach on 
any portion of khasra without consent of 
others. 

Where a khasra number is a pond and is reser- 
ved for common purposes of the village and is not 
an ordinary shamilat field, no proprietor is en* 
titled to encroaoh upon any part of the khasra or 
out trees growing on it without the consent of the 
other proprietors. [P 768 0 2] 

Faqir Chand Mital — for Appellants . 

Shamair Chand — for Respondents. 

Judgment. — The parties to this dispute 
are the proprietors of mouza Khizapur, 
tahsil Sonepat, Rohtak District. The dis- 
pute relates to khasra No. 1429 whioh is 
admittedly a portion of the shamilat. The 
defendants have lately brought 3 bighas 
out of this khasra number under cultivation. 
The plaintiffs have sued under 0. 1, R. 8, 
Civil P. C., as representing the rest of the 
proprietary body, for a permanent manda- 
tory injunction directing the defendants to 
restore this plot of 3 bighas, to its original 
condition by removing their possession and 
restraining them from cultivating any por- 
tion of the land in this khasra number or 
cutting trees which stand thereon. The 
defendants admitted that khasra No. 1429 
was shamilat, but denied that it was a 
pond and that they were entitled to appro, 
priate their pro rata share of this khasra 
number out of the shamilat. The main 
issue in the case was whether field No. 1429 
was a pond and reserved for the common 
purposes of the village, as alleged by the 
plaintiffs, or whether it was an ordinary 
shamilat field which could be taken posses- 
sion of by some of the proprietors until 
partition. On this issue both the Courts 
below have concurrently found, after a de- 
tailed examination of the revenue entries 
and other evidence on the record that the 
whole of this khasra number is a pond and 
was reserved for the common purposes of 
the village. This a finding of faot which 
cannot be assailed on second appeal. On 
this finding, there can be no doubt that no 
proprietor is entitled to encroach upon any 
part of this khasra number or cut trees 
without the consent of the other proprie- 
tors. No question of law really arises in 
this second appeal. The appeal fails and is 
dismissed with costs. 

r.m./r.k. Appeal dismissed. 
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X A. I. R. 1938 Lahore 769 

Bhide and Beckett JJ. 

Nathu Mal — Plaintiff — Appellant. 

v. 

Gokal Chand and others — Defendants 

— Respondents. 
First Appeals Nos. 383 of 1936 and 384 
of 1937, Decided on 17th June 1938, from 
preliminary decree of Sub. Judge, First 
Class, Amritsar, D/. 26th June 1936. 

# (a) Debtor and Creditor — Composition — 
Arrangement to accept part of whole — Rights 
and liabilities of creditors — Creditor not being 
party to composition whether bound by it — 
Creation of trust— Rights of creditor when lost 
explained. 

A composition is an agreement between tho 
compounding debtor and all or some of his credi- 
tors, by whioh tho compounding creditors agree 
with the debtor, and (expressly or impliedly) with 
eaoh other, to accept from tho debtor payment cf 
less than the amounts duo to them in full satis- 
faction of tho whole of their claims. Tho consi- 
deration which in such a case enablos the accep- 
tance of part of a debt to operate as a discharge of 
the whole debt is tho mutual agreemeut of the 
creditors to forgo parts of their claims. One 
method of arrangement of an insolvent debtor’s 
affairs which the law recognizes is an assignment 
of the debtor’s property to a trustee for realization 
and distribution of tho proceeds rateably amongst 
all the debtor’s creditors, or amongst thoso who 
assent to and take tho benefit of the assignment. 
Such an assignment operates in effect to place the 
administration of the debtor’s estate iu the hands 
of a trustee for tho benefit of tho creditors. Tho 
assignment is tho voluntary act of the arranging 
debtor, and the trusts to which tho assignment is 
subject are thoso which the debtor himself creates. 
The deed becomes operative to release or suspend 
the operation of creditors’ claims by virtue of the 
assent of the creditors thereto; and it only binds 
those creditors who in writing or otherwise ex- 
pressly or impliedly assent to it. Until the deed of 
assignment to a trustee has been executed by or 
come to the knowledge of the creditors, the trustee 
is an agent only for the debtor under a revocable 
authority to deal with the estate. When the instru- 
ment expresses the arrangement to be with the ere- 
ditors generally, or all creditors who assent to it, 
any creditor who actually or byhisconduot assents 
to and elects to take the benefit of the arrangement 
within the proper time is entitled to share in the 
benefits of the arrangement, although he has not 
signed the deed ; and in some cases the Courts 
will allow a creditor to come in under the arrange- 
ment and share in its benefits notwithstanding 
that the proper timo for accession has elapsed, 
■yn the other hand, a creditor entitled to the bene- 
ht of an arrangement must perform fairly all 
he conditions of the arrangement which apply to 
he creditors. If he takes any step which is incon- 
sistent with or opposed to thoso conditions, as, for 
instance, by bringing an action against the debtor 
to recover his debt, he will be liable to be excluded 
irom the benefit of the arrangement. This obliga- 
0 ? binding not only on creditors who exeoute 

a deed of arrangement or expressly assent to it, 
out also on those who by their conduct put them- 
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selves in tho samo situation as if they had execu- 
ted it. The principle is that if a creditor puts 
himself in tho situation of having the benefit of 
tho deed, ho must bear its obligations although he 
has not literally executed the deed. There is how- 
ever one benefit to which a secured creditor is 
entitled. If the composition deed reserves to credi- 
tors thoir^rights over securities held by them ou 
tho property of tho debtor, as by a mortgago 
charge, the terms of a general release contained 
in the deed of agreement will not prevent those 
creditors from realizingor dealing with and obtain- 
ing tho benefit of their securities in reduction of 
the dobts duo to them. But this provision is limited 
to tho extout of their securities, which must bo 
clearly reserved by the deed. [P 771 C 2 ; 

P 772 C 1, 2]' 

^ (b) Mortgage— Mortgagee accepting com- 
position of mortgagor’s debts under deed cannot 
fall back on original deed. 

Mortgagee having once accepted tho trust-deed 
by which a composition of debt was made between 
the debtors and creditors, cannot again fall back 
on any remedy on tho footing of the original 
mortgage. [p 77 c C 2] 

J. N. Aggarwal, Yashpal Gandhi and Vir 
Sen Sawhney for Dev Raj Sawhney — 

for Appellant. 

M. C. Mahajan, Indar Deva for R. C. Soni 
and S. N. Bali — for Respondents. 

Beckett J. — This suit arises out of a 
composition between a firm and its credi. 
tors. Early in 1922, the firm of Jowala 
Nath Kanshi Ram, trading in pashmina 
goods at Amritsar and Benares, found 
itself in financial difficulties. The proprie- 
tors of the firms, Nathu Mal, Hari Kishen 
Das and Bishen Das alias Bhola Shah, then 
entered into a deed of arrangement with 
their creditors. The deed was dated 27th 
January 1922 but was not registered until 
20th March. Kishen Chand and Gokal 
Chand were appointed trustees from among 
the creditors for the purpose of winding up 
the affairs of the firm. The property made 
over to them included the old stock of the 
firm and some outstanding debts. It is 
stated in the deed that the debts of the firm 
amounted at this time to about Rs. 1,20,000. 
Nearly half this sum was due to a secured 
creditor Nathu Mal, who held a mortgage 
over two shops and three houses in Amrit- 
sar. Nathu Mal was not one of the credi- 
tors signing the deed and it is said that the 
arrangement was made without his know- 
ledge. In spite of this, it was provided in 
the deed that the trustees were to sell the 
two shops and two of the houses just men- 
tioned and were to apply the proceeds in 
clearing off the mortgage-debt. The remain- 
ing house was then to be made over to one 
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of the members of the debtor firm together 
•with a small sum of money. After this had 
been done, the creditors were to share the 
proceeds of the winding up pro rata. 

The old stock of the firm was sold off by 
auction. Certain ornaments were also sold. 
Nothing much was done towards%fche col. 
lection of most of the outstanding debts, 
which the trustees did not consider worth 
the cost of realization, but a suit was 
brought for the recovery of one of the more 
important debts at Benares and a decree 
was obtained. Apart from this debt, the 
only property of any considerable value left 
with the firm consisted of the shops and 
houses, of which the shops were the more 
valuable. An attempt was at first made to 
sell the shops by private treaty, but it was 
eventually decided to sell them at auction. 
The sale was finally concluded on 7th 
August 1922 in favour of Sham Das, who 
offered the sum of Eupees 63,200, of which 
Es. 15,800 was paid a few days later. Had 
the whole of the purchase money been 
promptly paid, the proceeds of this sale 
would probably have been sufficient to cover 
the whole of the mortgage charge outstand- 
ing at the time, leaving the proceeds of the 
two houses for rateable distribution among 
the other creditors. 

Unfortunately a hitch occurred over the 
sale of the shops. It had been provided in 
the deed of arrangement that the debtors 
would sign any documents that were 
required if a demand was made. Sham Das 
asked the trustees to obtain the signatures 
of the debtors to the deed, although this 
had not been originally included in the 
terms at all, and the trustees agreed to 
accommodate him. When arrangements 
had been made to obtain these signatures, 
however, Sham Das insisted that the deed 
must be signed not only by the debtors 
who had been parties to the deed of arrange- 
ment but also by the various other mem- 
bers of the joint Hindu family to whioh 
they belonged, and this gave rise to further 
difficulties. Eventually, Sham Das sued the 
trustees for rescission of the contract of 
sale and the return of the money already 
paid, on the ground that he had not received 
a marketable title within a reasonable 
time. It is suggested that his reluctance to 
conclude the bargain was due to the fact 
that there had been a considerable fall in 
the value of real property since the auction. 
This view was accepted by the trial Court, 
which rejected the claim as put forward by 
Sham Das, but passed a decree requiring 
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the trustees to obtain the signatures of the 
other members of the family within a 
certain time. Sham Das appealed to the 
High Court, which held that Sham Das 
had been within his rights in refusing to 
accept the conveyance which was not signed 
by the members of the family in accord- 
ance with the deed of trust, and granted 
a decree rescinding the sale and ordering 
return of the money paid. The result was 
that the trustees lost the benefit of the 
sale which had been concluded and further 
had to pay a large sum by way of costs, 
apparently out of their own pocket. These 
proceedings did not come to an end until 
31st May 1927. In the meantime, no effec- 
tive steps had been taken for the sale of the 
houses. The reasons given by the trustees 
for this delay are that the houses were 
occupied by the debtors who gave no assist- 
ance in the matter of selling them and 
that prospective purchasers were scared 
away by the prolonged litigation which had 
arisen over the sale of the shops. It may 
here be observed that these houses as well 
as the shops were held by the debtors 
under a deed of rent which had been exe- 
cuted for one year in 1919 but had not been 
renewed since then, so that the debtors 
were in the position of tenants holding 
over at the time when the composition 
took place. It has been suggested that the 
trustees should have realized rents for these 
properties after the composition; but the 
trustees took the view that the right to 
receive rents for the shops had passed to 
Sham Das after the sale and that they 
could not realize rent for any part of the 
house property without the assistance of 
the debtors. 

While the litigation over the shops was . 
in progress, the mortgagee brought a suit 
on the basis of his mortgage deed, for the 
realization of the sum due to him, with 
accrued interest, by sale of the two shops 
and all three houses, impleading the origi- 
nal mortgagors and their representatives 
together with the trustees. This suit, out 
of which the present appeal has arisen, was 
instituted on 6th Ootober 1926. After the 
usual recitals suitable to a mortgage suit, 
the plaintiff stated in para. 4 of his plaint 
that the business of the original mort- 
gagors had failed, that the two trustees had 
been appointed to manage their property 
and money dealings and that the property 
of the mortgagors had thus come into their 
hands. In para. 8, this statement was 
repeated. It was further stated that the 
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trustees had purposely neglected their 
duty which they did not perform,” and 
that they were accordingly responsible for 
payment of the principal and interest due 
on the mortgage. In the last paragraph, it 
was prayed that a decree for sale of the 
mortgaged property might be passed and 
that a decree might also be passed against 
the persons of the defendants and their 
property. The trial Court granted the usual 
decree for the sale of the mortgaged pro- 
perty with a personal decree against the 
debtors but refused to grant a personal 
decree against the trustees on two grounds: 
first, that the plaintiff could not claim the 
benefit of a trust deed which he did not 
sign, and secondly, that relief under the 
deed of arrangement could not be combined 
with a claim based on the original deed of 
mortgage. 

On appeal to this Court, it was held that 
the additional relief claimed by the plain- 
tiff could not be summarily rejected in this 
way. In the first place, it is open to a 
creditor, who has not signed the deed of 
arrangement, to come in afterwards, if he 
chooses to do so within a reasonable time. 
In the second place, it may be possible for 
a secured creditor to combine the benefits 
of such an arrangement with his rights 
over the secured property. The suit was 
accordingly remanded for a decision on the 
merits with regard to this part of the 
plaintiff’s claim. Aftor the order of remand, 
the principal parties or their counsel were 
briefly examined. The case as stated for 
the plaintiff was that the trustees had been 
dilatory and negligent in disposing of both 
the immovable property and the moveable 
property of the debtors. The trustees denied 
that they had been negligent or guilty of 
undue delay in realizing the property. A 
single issue was accordingly struck on the 
Question whether the trustees had been 
guilty of negligence, breach of the terms of 
the trust deed and misconduct, and if so, 
whether they were personally liable for 
the payment of the money due to the 
plaintiff. The finding of the lower Court 
was that the trustees might have been 
guilty of some negligence in realizing such 
assets as the outstandings due to the debtor 
urm, but that there had been no negligence 
m carrying out the terms of the deed of 

so far as it related to the 
c aim of the plaintiff. The additional 
prayer against the trustees was accordingly 
ismiaaed and the plaintiff has ^gain ap- 
pealed against this deoision. 


The appeal has been argued principally 
• upon the grounds that the trustees were in 
fact grossly negligent in disposing of the 
real estate and that their manner of deal- 
ing with tho rest of the estate has had a 
prejudicial effect upon tho legal interests of 
tho plaintiff. But before it can bo deter- 
mined whether the trustees have been 
guilty of any breach of trust in relation to 
the plaintiff, it is necessary first to deter- 
mine to what extent, if any, tho plaintiff 
stood in a fiduciary position towards them. 
This, in turn, makes it necessary to consider 
to what extent the position of tho plaintiff 
with regard to tho deed of arrangement 
has already been determined by tho previ- 
ous order of this Court. As I read that 
order, it doe3 not appear to mo to have 
been intended to give any final decision on 
the rights of the plaintiff under the deed of 
arrangement; and I understand from my 
learned brother, who was a party to tho 
judgment, that it was not meant to bo 
conclusive. The additional claim of the 
plaintiff against the trustees had been 
summarily dismissed on the ground that it 
could not be entertained. The effect of the 
order was to direct that the claim should 
be entertained and should then be decided 
on the merits. It is only after the obliga- 
tion of the trustees towards the plaintiff 
has been determined that it can be decided 
whether they have failed to carry out those 
obligations and what is tho extent of the 
loss, if any, suffered by the plaintiff in 
consequence. In other words, the second 
part of the issue framed by the lower Court 
requires to be decided first. 

The general nature of compositions and 
arrangements outside an Insolvency Court 
has been explained in Vol. II, Edn. 2 of 
Halsbury’s Laws of England, under Part II 
of the Section relating to Bankruptcy and 
Insolvency. A composition is an agreement 
between the compounding debtor and all or 
some of his creditors, by which the com. 
pounding creditors agree with the debtor, 
and (expressly or impliedly) with each other,! 
to accept from the debtor payment of less, 
than the amounts due to them in full satis, 
faction of the whole of their claims. The 
consideration which in such a case enables 
the acceptance of part of a debt to operate! 
as a discharge of the whole debt is the 
mutual agreement of the creditors to forgo 
parts of their claims. One method of 
arrangement of an insolvent debtor’s affairs 
which the law recognizes is an assignment 
of the debtor’s property to a trustee for 
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realization and distribution of the proceeds 
rateably amongst all the debtor’s creditors, 
or amongst those who assent to and take 
the benefit of the assignment. Such an 
assignment operates in effect to place the 
administration of the debtor’s estate in the 
hands of a trustee for the benefit of the 
creditors. The assignment is the voluntary 
act of the arranging debtor, and the trusts 
to which the assignment is subject are those 
which the debtor himself creates. The deed 
becomes operative to release or suspend the 
operation of creditors’ claims by virtue of the 
assent of the creditors thereto; and it only 
binds those creditor’s who in writing or 
otherwise expressly or impliedly assent to 
it. Until the deed of assignment to a trus- 
tee has been executed by or come to the 
knowledge of the creditors, the trustee is an 
agent only for the debtor under a revocable 
authority to deal with the estate. When 
the instrument expresses the arrangement 
to be with the creditors generally, or all 
creditors who assent to it, any creditor who 
actually, or by his conduct, assents to and 
elects to take the benefit of the arrange- 
ment within the proper time is entitled to 
share in the benefits of the arrangement 
although he has not signed the deed; and 
in some cases the Courts will allow a cre- 
ditor to come in under the arrangement 
and share in its benefits notwithstanding 
that the proper time for accession has 
elapsed. 

On the other hand, a creditor entitled to 
the benefit of an arrangement must per- 
form fairly all the conditions of the arrange- 
ment which apply to the creditors. If he 
Itakes any step which is inconsistent with 
or opposed to those conditions, as, for 
instance, by bringing an action against the 
debtor to recover his debt, he will be liable 
to be exoluded from the benefit of the 
arrangement. This obligation is binding 
not only on creditors who execute a deed 
of arrangement or expressly assent to it, 
but also on those who by their conduct put 
themselves in the same situation as if they 
had executed it. The principle is that if a 
creditor puts himself in the situation of 
having the benefit of the deed, he must 
bear its obligations although he has not 
literally executed the deed. There is how- 
ever one benefit to which a secured oredifcor 
is entitled. If the composition deed reserves 
to creditors their rights over securities held 
by them on the property of the debtor, as 
by a mortgage charge, the terms of a gene- 
ral release contained in the deed of agree- 


ment will not prevent those creditors from 
' realizing or dealing with and obtaining the 
benefit of their securities in reduction of 
the debts due to them. But this provision 
is limited to the extent of their securities, 
which must be clearly reserved by the deed. 

The questions which fall to be deter- 
mined in the light of these principles are 
whether the plaintiff has, either expressly 
or by his conduct, put himself in a position 
by which he has become entitled to share 
in the benefits of the deed of arrangement, 
or whether he has excluded himself from 
those benefits; and if he is entitled to share 
in the benefits of the deed, what are the 
benefits which he should have received, 
and if he has failed to receive them in full, 
what is the extent of the loss, if any, 
which he has sustained through the failure 
of the trustees to carry out their obligations. 
The first of these questions to be decided 
is whether the plaintiff should be regarded 
as a party to the arrangement. On the one 
hand, the course of plaintiff’s actions up to 
the institution of the present suit would 
lead one to believe that he had accepted 
the deed. I should myself prefer to describe 
his action as one of acquiescence; but he 
appears to have accepted the proposal that 
the property should be sold free of encum- 
brance, which might be regarded as conces- 
sion on his part so as to entitle him to 
any benefits which might arise from the 
arrangement. On the other hand, there is 
the plain fact that the plaintiff has insti- 
tuted the present suit on pleadings which 
are hardly to be distinguished from those 
which should be submitted in an ordinary 
suit on the footing of a mortgage deed and 
he has asked for personal relief against the 
defendants, not in an alternative form but 
against all the defendants alike. This does 
not seem to be consistent with the sur- 
render of his security or with the most 
important feature of the deed of arrange- 
ment, which is that the debtors should be 
free of further personal olaim. 

The original attitude of the plaintiff is 
best expressed in his own statement, which 
was made by him to the Court as a wit- 
ness on 11th June 1935. He then stated 
that he accepted anything in the deed of 
arrangement which was in his own favour 
but that he did not consider himself bound 
by anything which was in favour of any 
one else. When a party adopts an attitude 
like this, it becomes difficult to grant him 
any form of equitable relief. Since then 
howevrt the plaintiff has definitely taken 
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clear that the immovable property was 
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up the attitude that he is seeking relief on 
the footing of the deed of arrangement. He 
has already come up in appeal on this very 
ground, and has had his appeal accepted. 
In those circumstances, it is no longer open 
to him to deny that he is a party to the 
arrangement. But one difficulty which 
again arises is that the property has been 
sold through the Court, which could not 
have been done if the security had been 
released. There is no appeal against the 
order for sale, which it is now too late to 
accept. In these circumstances my learned 
brother has suggested that the sale through 
the Court should be treated as if it had 
been conducted by the trustees, which seems 
the only solution. This is not a course which 
could be adopted in any ordinary circum- 
stances; but as matters now stand, it seems 
to be the only way of squaring the claim 
against the trustees with the existing sale, 
unless it could be held that the plaintiff 
was entitled to resile from the agreement 
and then sue the trustees for the damages 
arising from undue delay. But this is not the 
case stated by the plaintiff himself who 
claims still to be a party to the agreement; 
and it is to be observed that the plaintiff 
brought the present suit before it was known 
whether the earlier sale by the trustee was 
to be treated as valid or not. 

If the sale by the Court is treated as a 
sale on behalf of the trustees and if it can 
be held that the plaintiff is still entitled to 
seek relief on the footing of the deed of 
arrangement, it is then to bo decided what 
relief he would be entitled to claim under 
the deed. The first difficulty is that the 
deed itself is silent on the very point which 
has now arisen. I accept the plaintiff’s 
proposition that the original parties to the 
^kBgement (who did not include the plain- 
tiff) intended that the plaintiff should be 
paid his existing claims in full; but it was 
also clearly contemplated that the sale of 
part of the mortgaged property would be 
sufficient to meet the whole of these charge^ 
and no provision was made for what was 
to happen if the proceeds proved to be 
insufficient. The references in later parts 
of the deed to payments to creditors out of 
the rest of the estate obviously refer only 
to the unsecured creditors, for they provide 
for payments pro rata, which is inconsist- 
^^h the plaintiff’s own contention 
that it was intended that he should be 
Paid in full. When a deed is silent on a 
point like this, it is difficult to say how the 
aencienoy should be supplemented. If it is 


expected to raise the necessary sum to pay 
up the mortgage, it is also clear that the 
unsecured creditors expected to be paid 
something out of the rest of the estate and 
it is by no means certain that they would 
have accepted the provision that the plain- 
tiff's charges would extinguish their claims 
against the moveable property, should any 
unforeseen eventuality arise. This would 
in effect mean extending the plaintiff’s 
security to the whole of the moveable pro- 
perty, against which he would otherwise 
be entitled to proceed only on the same 
footing as the unsecured creditors. 

If we assume that it was intended that 
the plaintiff' should be paid in full and that 
he should be paid out of the proceeds of 
the moveable property in preference to the 
unsecured creditors, he would still only be 
paid to the extent of the estate. The trus- 
tees cannot be taken as having assented to 
the proposition that they should pay the 
whole of the plaintiff’s claim whether the 
estate was sufficient for this purpose or not. 
It w 7 ould have to be determined therefore 
how much the trustees could have realized 
and the plaintiff could claim damages only 
to the extent to which the sum realized by 
him out of the mortgaged property (and 
also apparently out of the personal property 
of the debtors) falls short of this amount. 
The principal accusation of negligence laid 
against the trustees is that they were guilty 
of undue delay in bringing the mortgaged 
property to sale. So far as the shops are 
concerned, I have no hesitation in agreeing 
with the lower Court that negligence has 
not been proved. The deed of arrangement 
was not registered until 20th March 1922; 
and in view of the objections which were 
raised afterwards with regard to title, it 
was certainly advisable for the trustees to 
guard against any similar difficulties that 
were likely to arise before taking the sale 
in hand. The sale of the shops was con- 
cluded a few months later. If the price had 
then been realized, the mortgagee would 
have received his money in full, so that he 
clearly suffered no loss from delay in bring- 
ing the property to sale. 

An objection has been raised that the 
earnest money should have been collected 
at the time of auction ; but here aga : n it is 
obvious that the mortgagee suffered no loss 
when the amount was collected a few days 
later. In the subsequent negotiations over 
the conclusion of the sale, the trustees 
appear to have acted with the same amount 
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of prudence as would have been exercised 
by an ordinary man in the conduct of his 
own business. In view of the provision in 
the deed of trust, it was not unreasonable 
for them to agree that they would try 
and obtain the signatures of the debtors. 
Although all these signatures were not 
obtained, it is in evidence that they pro. 
duced the debtors for the purpose, and the 
negotiations eventually broke down because 
the signatures of other members of the 
family were not obtained. In seeking to 
enforce this sale, it is said that the trustees 
were acting in accordance with the wishes 
of the creditors, and I see no reason to 
disbelieve this statement. 

The delay in the sale of the houses is 
another matter. The excuse given for this 
delay is that prospective purchasers were 
scared away by the litigation over the 
shops, which may well be possible. It 
certainly seems probable that they would 
have fetched a better price if the mortgage 
debt could first be cleared, so that there 
would be some justification for postponing 
the sale of the houses for a time, though 
this might not be sufficient justification for 
waiting until the litigation over the shops 
was concluded. It is also said that the 
debtors did not give reasonable help and 
were actually obstructing in the matter 
of selling the houses. These are matters 
which depend on oral evidence, the value of 
which is difficult to assess after a consider- 
able time has elapsed. Had the mortgagee 
been serious in his claim that he intended 
to accept the arrangement, relying upon 
the trustees, and if he was of opinion in 
those days that it was the duty of the 
trustees to bring the shops to sale at once, 
one would have expected him to seek the 
aid of the Courts at an earlier date for the 
purpose of securing compliance with the 
terms of the trust. As it is, it seems to me 
doubtful whether there was any real negli. 
gence over the sale of the houses. 

There is however another aspect of the 
matter which would be sufficient to debar 
the plaintiff’s claim in the present suit. He 
has not only to show that there must have 
been negligence, but also that he has suf- 
fered some definite loss thereby. There is 
only oral evidence with regard to the value 
of property at different times, and there is 
no sufficiently certain evidence to show that 
there hid been any serious depreciation in 
the value of the houses before he took 
matters into his own hand by bringing the 
Present suit for realization of the property 


A. I. R, 

through the Court. The valuation given by 
the debtors themselves is obviously exag- 
gerated ; for the effect of accepting their 
valuation would be to hold that the value 
of their property exceeded the amount of 
their debts at the time of the arrangement, 
whereas the references to rateable distribu- 
tion indicate that they considered them- 
selves to be insolvent. At the time when the 
mortgagee decided to realize his securities 
through Court, there was still a possibility 
that the original sale would go through, 
for the vendee’s appeal had not yet been 
accepted. If the appeal was rejected, as 
the trustees might reasonably hope would 
happen in view of the decision of the trial 
Court, it would also be reasonable for the 
trustees to expect that the price of the shops 
added to the price whioh the houses would 
then realize would be amply sufficient to 
pay off the whole mortgage debt. 

The alleged negligence of the trustees in 
disposing of the rest of the property is only 
relevant if it is considered that the deed of 
arrangement should be read as implying 
that the secured creditor was to share in 
the distribution of proceeds realized by the 
sale of the property in the unlikely event 
of a failure to clear off the mortgage debt 
by sale of the immovable property. There 
is no express provision in the deed for any 
such failure; but if a right to participate in 
the distribution of other profits can be held 
to be implied, similar considerations would 
again apply. Even if it could be held that 
there was any negligence on the part of the 
trustees, it is impossible to ascertain the 
exact loss to the estate. The stock-in-trade 
of the firm was valued by the debtors at 
Rs. 15,000, but thi^ seems to have been a 
mere book valuation. For example, a yard 
or two of old viyalla is valued at Rs. 2-4-0. 

It is obvious that such scraps of material 
cannot be expected to fetch their book . 
value at a sale of old stock ; and if they 
fetch a mere fraction of their original price, 
there is nothing surprising in this. No other 
estimate of the value of these goods has 
been given, so that it is impossible to say 
what loss, if any, was oaused to the estate 
by the sale of these goods at auction. There 
is again no reliable estimate of the true 
value of the ornaments whioh were sold, 
and there is no particular reason to sup- 
pose that full value was not obtained. 

Much stress has been laid upon the 
failure of the trustees to colleot outstand- 
ing debts whioh were supposed to be due 
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to the firm. The reason given by the trus- 
tees is that the debts were either time- 
barred or that insufficient particulars were 
given or that they were small debts due 
from persons residing at distant places and 
that generally they were not worth the 
cost of collection. It is again obvious that 
when a firm is forced into a deed of 
arrangement, the nominal outstandings are 
not likely to be worth very much, if they 
are worth anything at all. Proceedings of 
this kind are similar to proceedings in liqui- 
dation; and my own experience of liquida- 
tion work in this country has been that 
more is spent on collecting dues of the kind 
shown in the list supplied to the trustees 
than is brought in for the benefit of the 
estate. The pleas put forward by the trus- 
tees are for the most part borne out by the 
nature of the original entries. Steps were 
taken to obtain a decree in respect of the 
only large debt, and in the absence of fur- 
ther evidence I think that the trustees are 
correct in saying that it was not worth 
their whilo to incur the expenses which 
would have been necessary for the purpose 
of calling in these debts with very little 
prospect of realization. 

Another charge was with regard to the 
rents which fell due in respect of the house 
property under the complicated arrange- 
ment by which the debtors were supposed 
to be tenants holding over under the plain- 
tiff. The legal position is far from clear 
and the trustees did not apparently consi- 
der that it was for them to collect most of 
the rents. Even if this should be consi- 
dered to be negligence on their part, the 
plaintiff’s claim would again fail, for there 
is no material on which any definite esti- 
mate of the losses to the estate could be 
framed. In this respect, it is to be observed 
that the trustees appear to have considered 
themselves as being to some extent mere 
agents of the debtors, rather than trustees 
in the strict sense of the term. This doubt 
as to their true position is to some extent 
justified by the terms of the deed of 
arrangement itself. When referring to the 
sale of the houses, the deed runs as follows : 

Trustees shall be competent to execute deeds of 
sale in respect of the said houses themselves, or 
get the same executed by us. 

Had the deed of arrangement been a 
<3eed of trust in the strict sense of the 
term, it would no longer have been com- 
petent to the debtors to execute any fur. 
ther transfers in respect of this property, 
-the position of the trustees was then left 


undetermined, and there is evidence to 
indicate that the debtors continued in pos- 
session of the house property in much the 
same way as before. As already remarked 
however nothing could bo decided with 
regard to tho claim in respect of rents 
when it is not known what rents were due. 
Had the mortgagee regarded himself from 
the first as a beneficiary under an ordinary 
deed of trust and had ho considered that 
tho trustees were not carrying out their 
duties properly, it seems to me that the 
proper course for him would have been 
either to seek the aid of the Courts at an 
early stage for the purpose of securing 
prompt disposal of the property or else to 
sue the trustees for an account with regard 
to the estate as a whole, in which case 
each item of the account could have been 
considered on a properly framed objection. 
As matters stand now, when the mortgagee 
has himself repudiated the arrangement by 
suing the original debtors in addition to 
the trustees, and has come up with a vague 
claim of negligence unsupported by any 
reliable evidence which would make it pos- 
sible to frame a precise estimate of the loss 
caused to the estate, if any loss has in fact 
been caused, I do not see how it is possible 
to grant him any relief on the basis of the 
deed of arrangement. I would therefore 
dismiss the appeal with costs. Although 
there has been no appeal by the debtors 
against the decree granting personal relief 
against them, counsel has appeared and 
raised a claim on their behalf. His conten- 
tion is that, since the mortgagee is now 
claiming under the deed of arrangement, 
this is sufficient to absolve his clients from 
personal responsibility and that, although 
they have not appealed, it is still open to 
this Court to pass a decree in the correct 
form, even though it involves the grant of 
relief to parties who have not appealed. I 
think that there is a certain amount of 
force in this contention and I gather that 
it has also found favour with my learned 
brother. As already observed, the plaintiff 
has now come up to this Court twice on 
the definite allegation that he is a party to 
the deed of arrangement and all concerned 
have been put to the trouble and expense 
of having this aspect of the case examined. 
The result of this examination undertaken 
at the instance of the plaintiff is that he 
must now be taken as a party to the 
arrangement but that he has failed to prove 
that he is entitled to any damages from 
the trustees. 
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The only logical conclusion from this 
finding is that the plaintiff is not entitled 
to any personal relief against the debtors 
•who were released from their personal 
obligations by his acceptance of the deed of 
arrangement. The alteration of the decree 
against the appellant is again not a course 
to which I should be inclined in any ordi- 
nary circumstances; but the terms of O. 41, 
E. 33, Civil P. C., are very wide and the 
plaintiff has in both appeals insisted that 
ho must be granted relief on the footing of 
the deed. For these reasons, I would alter 
the decree of the trial Court as a result of 
the appeal by omitting any personal relief 
against the debtors, and passing a decree in 
the form suggested by my learned brother 
in his judgment and since the proceedings 
are partly due to the somewhat haphazard 
arrangement made by the trustees (although 
it has not been possible to prove any defi- 
nite loss arising therefrom) and as the other 
defendants are obtaining a relief in respect 
of which they have not appealed, I would 
leave the parties to bear their own costs 
throughout. 

Bhide J. — The facts of the case have 
been given in the judgment of my learned 
brother Beckett J. and need not be repeated. 
The main points which require decision in 
this appeal appear to be as follows: (l) Did 
the plaintiff assent to the scheme of “ar- 
rangement” made by the mortgagors for 
the payment of their debts by the deed of 
trust dated 27th January 1922 ? (2) If so, 
can he now sue on the footing of the origi- 
nal mortgage ? and (3) if not what relief is 
he entitled to under the deed of trust? 

As regards the first point, the plaintiff 
did not actually sign the deed of trust, as 
many of the creditors did, but he has defi- 
nitely taken up the position that he 
accepted the arrangement and I see no 
reason to doubt it. The plaintiff was the 
principal creditor and it is very unlikely 
that the mortgagors would have made any 
scheme for payment of their debts if the 
plaintiff had not or was not expected to 
assent to it. It must be remembered that 
the assignment of properties to the trustees 
amounted to an act of insolvency ( vide S. 6, 
Provincial Insolvency Act), and if the plain- 
tiff had not cared to accept it, he could 
have at once applied for the mortgagors 
being declared insolvents or instituted a suit 
on the basis of his mortgage and recovered 
his dues. As matters stood at the time, he 
had nothing to lose by the arrangement, 
for the deed provided for the payment of 
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his debts in full. Besides, being related to 
the “mortgagors, he was probably inclined 
to help them in paying off their creditors. 
Two of the shops were even sold by the 
trustees without any objection being raised 
by him. But when the sale of those shops 
gave rise to protracted litigation and owing 
to the delay in the sale of the houses etc. 
he apprehended loss, he seems to have 
instituted the present suit on 6th October 
1926 on the basis of the mortgage as well 
as the trust deed. 

(2) The trial Court at first dismissed 
summarily the claim on the footing of the 
trust deed on the ground of misjoinder of 
causes of action, but this was held to be 
not justifiable and the case was remanded 
for re-decision on merits, for reasons given 
in the remand order dated 1st June 1934- 
The remand order did not purport to decide 
the merits of the claim either on the foot- 
ing of the mortgage or the trust deed and 
hence the whole case was ordered to be 
decided on merits. It may be noted here 
that the case was originally decided on the 
footing of the mortgage, but the plaintiff 
was not satisfied with this and he came 
up in appeal because he wanted to rely on 
the trust deed. 

The first question which has now to be 
determined is whether the plaintiff, having 
once accepted the trust deed, can again fall 
back on any remedy on the footing of the 
original mortgage. In my opinion he can- 
not do so. The trust deed provided for the 
repayment of the debts of the creditors 
generally in a certain manner and for the 
mortgagors being absolved from their per- 
sonal liability. Consequently, the plaintiff 
having by his assent or acquiescence led 1 
the other parties concerned, to act upon 
the deed he was in my opinion estopped 
from resorting to his remedies under the 
mortgage deed. The mere fact that the 
plaintiff sued on the footing of his mortgage 
as well as the trust deed seems to be 
immaterial as he can only get such relief 
as he may be legally entitled to. By accept- 
ing the trust deed, he seems to me to be 
legally debarred from seeking any relief on 
the basis of the original mortgage. The 
mortgagors strenuously opposed the plain- 
tiff’s suit so far as their personal liability 
was concerned. The trial Court has how- 
ever again granted a decree on the footing 
of the mortgage, with liberty to the plain- 
tiff to apply for a personal decree for the 
balance. This appears to be erroneous, as 
the plaintiffs rights on the basis of the 
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mortgage had in my opinion merged in 
these under the trust deed. 

(3) The next point for consideration is the 
position of the plaintiff as regards the trust 
deed. It is true that the plaintiff did not 
sue for “specific performance” of the trust 
but sued the mortgagors as well as the 
trustees jointly for realization of his debt. 
In (1841) 1 Dr & War 227 1 it was held 
that if a creditor takes any step incon- 
sistent with the deed of arrangement he 
would be debarred from seeking any benefit 
under the deed. But in that case the credi- 
tor had brought an independent action 
against the debtor alone. In the present 
case, the plaintiff has sued the mortgagors 
as well as the trustees and it is for the 
Court to give him such relief against either 
or both of them as he may be legally 
entitled to. In these circumstances I do 
not think it would bo equitable to hold that 
the plaintiff cannot get the benefit of the 
trust deed, merely because he has filed a 
suit of this description against the mort- 
gagors as^ well as the trustees instead of 
suing for 'specific performance’ of the trust. 
As I shall 8 how presently, the plaintiff 
seems to be entitled to claim full satisfac- 
tion of his claim on the footing of the 
mortgage even under the trust-deed and it 
cannot therefore be said that anyone has 
been prejudiced by his instituting a suit in 
the present form. 

Coming now to the provisions of the 
trust deed, we find that it provided that 
the present plaintiff’s claims on the basis 
of the mortgage should be first satisfied by 
the sale of the mortgaged properties with 
the exception of one house which was to 

given to one Bulle Shah. This was 
apparently because the value of the pro- 
perties to be sold was considered to be 
more than sufficient to satisfy the mort- 
gagee s claim. The deed did not provide 
for the contingency arising in the event of 
the proceeds of the sale of these properties 
proving insufficient for the satisfaction of 
ms claim. But this was apparently because 
such a contingency was never expected. 

It may be noted in this connexion that 
only two shops were sold at first for a sum 
Its. 63,200 and this sum alone was admit- 
® ,y sufficient to meet the mortgagee’s 
claim as it stood at the time. There is 
Nothing in the trust deed to suggest that 
_ Waa ever intended that the mortgagee 

v * Donooghmore, (1841) 1 Dr & War 

227=68 R R 263. 


should not be paid in full. If any such 
situation was apprehended, the mortgagee 
would certainly have never agreed to tne 
arrangement, as he did, or failed to sue for 
a period of about 4 years. Unfortunately 
the sale of the shops eventually fell through 
and this was responsible for the present 
litigation. In view of all the circumstances 
it seems to me that the reasonable inter- 
pretation to be placed on the trust deed is 
that the claim of the plaintiff was to be 
satisfied in full at first from the mort- 
gagors properties immovable or moveable 
and then the other creditors were to be 
paid pro rata. 

The properties mortgaged in favour of 
the plaintiff have now been already sold 
and part of the plaintiff s claim has been 
thereby satisfied. The properties were 
apparently sold in execution of the decree, 
but this sale has been accepted by all the 
parties concerned and the only dispute now 
is as regards the responsibility for the 
payment of the balance. The plaintiff also 
admitted that he has realized about Its. 
19,000 or Rs. 20,000 on the footing of a 
decree which the trustees had obtained 
against one Lachmi Narain of Madhoban 
on the basis of a pronote. Besides the 
above, the trustees seem to have realized 
the following amounts viz. : 

Rs. a. p. 

Sale of Pashmina goods ... ... 4992 0 0 

Sale of ornaments ... ... 1350 6 0 

From Hari Kishen Das ... ... 84 15 3 

Total 6427 5 3 

Out of this amount they paid Rs. 2100 
to a firm Bhai Gurmukh Singh-Thakar 
Singh who had not accepted the trust deed 
and had therefore to be paid in full ( vide 
concluding portion of the trust-deed dated 
27th January 1922) while the rest of the 
amount realized was apparently swallowed 
up in litigation and other expenses incurred 
by trustees, which came to over Rs. 7000 
( see Ex. K C/1 the account printed at 
pages 119 to 136 of the printed record). 
The trustees, who w T ere themselves credi- 
tors, say that they have suffered heavy 
loss and have not only not been able to 
realize over Rs. 10,000 which were due to 
them but had to spend about Rs. 6000 out 
of their own pocket ( see statement of 
Kishen Chand dated 10th December 1935). 

The plaintiff on the other hand con- 
tended that the trustees have been grossly 
negligent and they are therefore personally 
liable to pay the balance which is still due 
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to him. There can be no doubt that if the 
plaintiff could prove bis allegations that the 
trustees -were negligent and that their negli- 
gence had resulted in loss to him, he would 
he entitled to a personal decree against 
them; but the evidence on the record does 
not seem to be either sufficiently clear or 
adequate for the purpose. It is true that 
the trustees have not been business-like 
in keeping a regular account of all their 
transactions at the proper time, but the 
plaintiff has not been able to prove that 
they have falsified or suppressed accounts. 
It is noteworthy that the trustees have 
been accused only of negligence and not of 
dishonesty. My learned brother Beckett J. 
has discussed in his judgment the question 
of the trustees’ alleged negligence in con- 
nexion with the various items which the 
trustees had to dispose of and I agree 
with him that it has not been established 
that they were negligent and that the 
plaintiff suffered any loss a3 a result of the 
negligence. The trial Court had also absolved 
them from blame except in regard to their 
dealings in connexion with the outstand- 
ings of the debtor firm and realization of 
rents. As regards the outstandings, the 
lists Exs. D/1 and D/2 show that these 
were mostly petty debts. The most impor- 
tant item was that of Rupees 3736-13-6. 
Defendant Kishen Chand deposed that this 
had become barred by time and it has not 
been shown that this was not so. The 
trustees have deposed that most of the 
other items had also become time-barred 
or that it was not worth while to attempt 
to realize them as more would have been 
spent than the amount due. There seems to 
be no good reason to disbelieve their state- 
ments in this respect — especially in view of 
the fact that the debtor firm was on the 
verge of insolvency and it is not likely that 
they would have omitted to realize any 
debts which were worth realizing and 
realizable. As regards the rents, the posi- 
tion was not very clear. The mortgage in 
favour of the plaintiff was ‘with posses- 
sion’ and Jibe property had been leased out 
by the plaintiff himself to the mortgagors. 

It was therefore necessary for him to get 
the mortgagors and their sub-tenants to 
attorn to the trustees and give the tenants 
notice to pay rent to them. But he does not 
appear to have taken any such step. He 
too thus appears to have been negligent in 
the matter. 

The trustees were working without any 
remuneration. Unfortunately, the first sale 
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of two shops -for which they had obtained 
a good price— involved them in costly liti- 
gation and eventually the transaction fell 
through and they had to suffer heavy loss. 
Some other creditors also filed suits and 
they had to fight these suits as well. 
Neither the debtors nor the plaintiff appear 
to have taken much trouble to help them. 
The accounts produced show that they 
have incurred legitimate expenditure which 
exceeded the amount realized by about 
Rs. 7000 as already pointed above. 

On the findings arrived at above, the 
decree passed by the trial Court on the 
basis of the mortgage does not appear to 
me to be correct. But the properties were 
sold long ago in the year 1928 in execution 
of the decree and this sale of the mortgaged 
properties is not being challenged by any 
of the parties concerned. The mortgaged 
properties had to be sold, whether in the 
hands of the mortgagors or of the trustees 
and as the execution sale is not objected 
to, it may be treated as though it had been 
carried out by the trustees themselves. 
The proper course for the plaintiff was 
perhaps to institute a suit for specific per- 
formance of the trust as against the trus- 
tees, but although he did not sue in the 
proper form, there is no doubt (on the 
finding arrived at above) that the whole of 
the mortgaged property was liable to be 
sold in his favour. As matters stand at 
present, it seems equitable to accept the 
sale of these properties in execution as 
though it had been effected by the trus- 
tees, as no objection has been now raised 
to the sale. 

The only dispute now is as regards the 
personal liability of the trustees for the 
balance. As to this, as pointed out above, 
the plaintiff has already realized about 
Rs. 19,000 or Rs. 20,000 according to his 
own statement from the decree against 
Lachmi Narain, which the trustees had 
obtained. It is very significant that none 
of the creditors objected to this and this 
fact also supports the interpretation placed 
above upon the deed of trust that the plain- 
tiff, as a mortgagee, was to be paid in full 
from the immovable as well as the move- 
able properties and then the other credi- 
tors were to be paid pro rata. As regards 
the balance, which the plaintiff still claims 
to be due, the plaintiff has failed to prove 
clearly that he had suffered any loss, 
which could be definitely attributed to the 
negligence of the trustees and hence his 
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claim against the trustees personally was 
rightly dismissed. 

It has been pointed out above that the 
decree passed against the mortgagors was 
not legally justifiable as the plaintiff 
having accepted tho trust deed, tho mort- 
gagors were absolved from all liability. 
Although the mortgagors have not appeal- 
ed, this Court has power under Order 41, 
Rule 33, Civil P. C., to pass any decree 
in appeal, which the trial Court ought to 
have passed or made. In view of the above 
findings the preliminary as well as the 
final decrees on the footing of tho mortgage 
which the trial Court has passed and from 
whioh two different appeals have been filed 
(Regular First Appeals Nos. 383 of 193G and 
384 of 1937) do not appear to be legally 
justifiable. 

The plaintiff has already realized in the 
course of the suits the amounts realized by 
the sale of the immovable properties and 
also from the decree against Lachmi 
Narain which tho trustees had obtained. 
He has failed to prove that he is entitlod 
to any other relief. I would therefore 
accept the appeal only to the extent of 
setting aside the decrees on tho footing of 
the mortgage and formally substituting 
therefor a decree as against the trustees 
for the amount already realized by the 
plaintiff by the sale of the immovable pro- 
perties and from the decree against Lachmi 
Narain. In view of the conduct of the 
parties and the peculiar circumstances of 
the case, I would leave the parties to bear 
their costs throughout. 

B.D./r.k. Decree modified. 
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Beckett J. 

Baru Mal — Plaintiff — Appellant. 

v. 

Bala Bam and others — Defendants — 

Respondents. 

Second Appeal No. 198 of 1938, Decided 

on 6th June 1938, from decree of Senior 

Sub. Judge, Karnal, D/- 27th November 

1937. 

. ^junction — Suit for — Joint owners — Certain 
file, joint property of parties used as lane lead- 
,n *t° P ro P er *y °f one of them — One party 
roofing over part of lane adjoining his pro- 
perty- Olher party is ordinarily entitled to sue 
or injunction for removal of structure— He is 
not however so entitled to sue where he makes 
similar use of lane opposite to his own pro- 
perty so long as his own structure remains — 
© is only entitled to damages. 


Where certain site is tho joint property of two 
parties and is used as a lane leading to the pro- 
perty of one of them and tho other party roofs 
over the part of tho lano which adjoins his pro- 
perty by means of chattra, over which a room is 
built, tho party to whoso property tho lano is 
needed as a means of access is ordinarily entitled 
to sue for injunction for tho removal of tho struc- 
ture, even though the damage bo only very slight 
or hypothetical. [P 779 C 2; P 760 C 1] 

Where however the party suing for injunction 
has made an exactly similar use of the lane oppo- 
site his own property, he is not entitled to ask tho 
other party to remove his structure, so long as his 
own structure remains, even though the former 
encroachment may be greater than tho latter. All 
the same, a legal right having been infringed, the 
plaintiff is entitled to a decree for damages : A I It 
193 S Lah ‘303 and A 1 It 1923 Mad 310, lid. on. 

[P 7S0 C 1] 

F. C. Mittal — for Appellant. 


C. L. Aggarwal and Durga Das Jain — 

for Respondents. 

Judgment. — Tho suit relates to a site 
which has been found to be the joint pro- 
perty of the parties, and which is used as 
a lane leading to property of the plaintiff . 
The defendants have roofed over the part 
of the lane adjoining their own property 
by means of a chhatra, over which a room 
has been built. The plaintiff sues for an 
injunction to compel the removal of this 
structure. The claim for injunction has 
been dismissed by the Courts below on the 
ground that no undue hardship has been 
caused to the plaintiff. Precedents of cases 
of this sort are not easy to find; suits relat- 
ing to the exclusive use of joint property 
by one of the parties are generally con- 
cerned with some structure on the ground. 
Possibly, it is rare occurrence that one of 
the joint owners should be in a position to 
erect a roof of this kind in thi3 way since 
the opportunity can only occur when he 
occupies the property on the other side of 
the lane. A case on very similar facts 

occurred in Madras AIR 1928 Mad 810, 1 

# 

but was decided merely on the question of 
laches. 


A case of this province relating to the 
erection of chhatra over joint property was 
decided in A I R 1938 Lah 208 2 in which 
it was held that the structure was made in 
assertion of an exclusive right to the lane, 
which was in itself an injury to the plain- 
tiff. In a case of this kind it is not practic- 
able for the plaintiff to sue for partition, 
since the lane is needed as a means of 

1. Krishuan Pillai v. Kilasathammal, (1928) 15 

AIR Mad 810=108 I C 69. 

2. Hans Raj v. Jagab Singh, (1938) 25 A I R Lah 

208=175 I C 251=39 P L R 875. 
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access to the adjoining properties. It is 
: again hardly practicable for him to sue for 
joint possession of a structure which can 
jOnly he reached through the house of 
another owner. The only remedies left are 
by way of injunction or damages. In the 
ordinary way, I do not see why one of the 
owners should not sue for injunction for 
the removal of a structure of this kind, 
even though the damage only be very 
slight or hypothetical, and on this point I 
do not think that the view taken by the 
[lower Courts was correct. There is how- 
ever an entirely different reason for refus- 
ing to grant an injunction in this case. The 
plaintiff has made an exactly similar use 
of the lane opposite his own property, and 
in these circumstances I do not think that 
he can ask the defendants to remove their 
structure, so long as his own structure 
remains, even though their own encroach- 
ment may be greater than his. 

At the same time, there seems to be no 
-doubt that a legal right has been infringed, 
and this was accepted in A I R 1928 Mad 
810 1 in which the considerations against 
the plaintiff were even stronger. An injunc- 
tion was refused in that case, but the 
plaintiff was granted a decree for damages, 
and I think that the same course should be 
adopted in the present case. Neither party 
wishes to proceed to the lower Court for 
the assessment of damages. For these rea- 
sons I accept the appeal and grant the 
plaintiff a decree for Rupees 100 as dam. 
ages. The parties will bear their own costs 
throughout. 

R.m./r.k. Appeal allowed. 
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Dalip Singh J. 

Waryam Singh — Plainti ff — Appellant. 

v. 

Pheru and others — Defendants — 

Respondents. 

Second Appeal No. 906 of 1937, Decided 
on 3rd January 1938, from decree of Dist. 
Judge, Hoshiarpur, D/- 3rd April 1937. 

Punjab Relief of Indebtedness Act (7 of 
1934), S. 26 — Competency of application can 
only be decided when it comes before Board — 
Competency or otherwise of application does 
not affect question of extension of time. 

In ordor to decide whether an application is or 
is not competent, and whether it come9 or does 
not como within the jurisdiction of the Debt Con- 
ciliation Board, as determined by the provisions of 
thoAot, a proceeding before the Conciliation Board 
is necessary and the mere fact that the decision 


of the Conciliation Board is that the application is 
incompetent or otherwise, cannot affect the ques- 
tion of the extension of limitation under 8. 26. 

[P 780 C 2] 

S. C. Manchanda for Pandit Nanak 
Chand — for Appellant. 

Achhru Ram — for Respondents. 

Judgment. In this case the plaintiff 
sued for the recovery of Rs. 1700. The 
sole question arising in this appeal is whe- 
ther the suit is barred by limitation or 
not. Both the Courts below have held that 
the suit is barred by limitation, though on 
totally different and, as far as I can under- 
stand, opposing grounds. The question how- 
ever turns on the interpretation of S. 26, 
Punjab Relief of Indebtedness Act which 
lays down that 

the time spent in proceedings before a Concilia* 
tion Board .... shall be excluded when counting 
the period of limitation for any suit. 

The learned District Judge has held that 
as the persons against whom the plaintiff 
applied to the Debt Conciliation Board 
were not debtors at all but only legal 
representatives of the original debtor, one 
Hamir Chand, therefore the application 
was incompetent and there was no justi- 
fication for it and therefore the plaintiff 
was not entitled to the extension provided 
under S. 26. It appears to me however 
that in order to decide whether an applica- 
tion is or is not competent, and whether it 
comes or does not come within the juris, 
diction of the debt Conciliation Board, as 
determined by the provisions of the Act, 
a proceeding before the Conciliation Board 
is necessary and the mere fact that the 
decision of the Conciliation Board is that 
the application is incompetent or other- 
wise, cannot affect the question of the 
extension of limitation under Section 26. 

I would therefore hold that the plaintiff 
was entitled to the limitation provided by 
S. 26 of the Act and I would therefore 
accept the appeal and hold that the plain- 
tiff’s suit is within time. The appeal is 
therefore remanded under O. 41, R. 23, 
Civil P. C., to the learned District Judge 
to give a decision on the other points aris. 
ing in the appeal. The stamp on 'this 
appeal will be refunded and costs of this 
appeal will be costs in the cause. I have 
informed the learned counsel for the res- 
pondent that if his client chooses, he may 
apply for a Letters Patent appeal as the 
point is entirely new. 

B.D./r.k. Order accordingly . 
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Addison and Din Mohammad JJ. 

Firm Aya Ram-Tola Bam and others— 

Defendants — Appellants, 
v. 

Sadhu Lal, Plaintiff and another, 

Defendant — Respondents. 

First Appeal No. 273 of 1937, Docided 
on 21st April 1938, from decree of Sub- 
Judge, First Class, Dera Gbazi Khan, D/- 
27th April 1937. 

(a) Contract — Construction — Wagering con- 
tract — Speculation does not necessarily involve 
contract by wager — Common intention to 
wager must be proved — No proof of bargain, 
express or implied, that goods were not to be 
delivered — Contract is not wagering contract. 

Speculation does not necessarily involve a con- 
tract by way of wager, and to constitute such a 
contsact a common intention to wager is essen- 
tial. Even if one party to a contract wero a specu- 
lator who never intended to give delivery, and 
that fact was known to the other party, yet in 
the absence of any bargain or understanding, 
express or implied, that tho goods wero not to bo 
delivered, that would not convert a contract, 
otherwise innocent, into a wager ; nor would tho 
mere fact that as to tho greater part of tho goods 
there was no delivery but an adjustment of 
claims, vitiate the transaction. [P 783 0 2] 

Where therefore although the transactions be- 
tween the parties were speculative in their nature, 
there is no evidence showing that tho transactions 
were to be on differences only, or that there was 
no intention to take delivery, the contract relat- 
ing to such transactions cannot be hold to be a 
wagering contract : A I R 1917 P C 101 ; AIR 
1928 PC 30 and AIR 1924 Nag 290, Rel. on. 

[P 783 C 2; P 784 C 2] 

(b) Hindu Law — Joint family — Debts — Joint 
family consisting of father and sons — Debts 
incwed by father of speculative nature — 
Joint family estate is liable for payment of 
debt. 


Where speculative debts have been incurred by 
the father in a joint Hindu family and the other 
members of the family are his sons, the joint 
family estate is open to be taken in execution pro- 
ceedings upon a decree for payment of those 
debts \AIR 1935 Lah 761 ; 106 I C 183; AIR 
1926 Lah 41 and AIR 1931 P C 136, Rel. on. 


[P 783 C 2] 

(c) Contract — Consideration — Original con- 
tract between parties a wagering transaction — 
Forbearance of plaintiff to sue and declare 
defendant defaulter constitutes good consider- 
ation for fresh agreement — Plaintiff is entitled 
to recover. 

forbearance of a plaintiff to sue coupled 
’with his forbearance to declare the defendant a 
defaulter constitutes good consideration for a 
resh agreement, although the original oontraot 
had been in the nature of a wagering transaction 
hnd tho plaintiff is entitled to recover on the fresh 
agreement. The defendant is estopped from setting 
defence that the transaction was wagering: 
(1908) 2 KB 696, Foil. [P ?84 0 2] 


J. N. Aggarwal and Asa Ram Aggarwal 

— for Appellants. 

Achhru Ram — for Despondent 

(Plainit ff). 

Addison J. — Between 1913 and 1918, 
the father of the plaintiff, Sadhu Lal, 
namely Bodh Raj, under the name of Let 
Ram.Bodh Raj, dealt with the Karachi 
commission agency firm, Aya Ram. Tola 
Ram, and in course of the business struck 
balances from time to time. A large sum 
became due to the Karachi firm which 
sued in Karachi the Firm He t Ram.Bodh 
Raj, Rs. 1,14,449.8-0 with costs and fur- 
ther interest being claimed. A compromise 
was entered into on 12th April 1923, a 
decree being passed against Hot Ram-Bodh 
Raj and tho defendant Bodh Raj personally 
for Rs. 1,04,000 with interest at 6 per 
cent, per annum from the date of the 
decree until payment. It was further 
agreed that if six instalments amounting 
in all to Rs. 96,000, were paid, the decree 
would be liquidated. It was stated that the 
plaintiff firm could recover the decretal 
amount from the property of Het Ram. 
Bodh Raj, charged under the compromise, 
or from the defendant Bodh Raj, person- 
ally, but that the brother of Bodh Raj, 
namely Dharu Lal, was not to be person- 
ally liable as he had been joined in the 
decree only as surety so that his share in 
the joint family property would become 
liable. Provision was further made for 
execution for the full amount if default 
was made in payment of the instalments. 
Default was made and the decree-holder 
firm took out execution in the Court of the 
District Judge, Dera Ghazi Khan, in the 
Punjab, the decree having been transferred 
there. 

In execution of the decree at Dera Ghazi 
Khan, the decree-holder proceeded not to 
sell the property charged but to attach the 
property of Bodh Raj, who was made 
personally liable under the compromise 
decree. The present plaintiff Sadhu Lal, 
who was the son of Bodh Raj on loth 
October 1926, objected to the attachment 
on the ground that the property was 
ancestral and that his half share was 
therefore not liable as the dealings between 
his father and the Karachi firm were badni 
and therefore illegal. These proceedings 
dragged on for a long time but at length 
on 27th April 1928 the parties compro- 
mised by fixing new instalments and the 
proceedings in execution were therefore 
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consigned to the record room after partial 
satisfaction of the decree. The order of the 
District Judge was to the effect that the 
compromise had been finally verified in 
Court and was an accomplished fact. The 
objectors, that is, Sadhu Lal and certain 
others who are not before us, had with- 
drawn their objections in view of this 
compromise. 

This second compromise was also acted 
upon to a certain extent, the instalments 
fixed for 1929 and 1930 thereunder being 
duly paid while that for 1931 was partially 
paid. Default having again been committed 
the decree- holder firm restarted execution 
in 1932. The decree-holder was then met 
with the objection on behalf of Bodh Raj 
and Dharu Lal, his brother, that a new 
agreement, superseding the old decree, had 
come into existence by reason of the com- 
promise of 1928 and that the decree could 
no longer be executed. The District Judge 
held that the decree was still executable 
and an appeal to this Court was dismissed. 
The matter was taken to the Privy Coun- 
cil and that appeal was also dismissed : see 
42 C W N 509. 1 The appeal was dismissed 
by the High Court on 24th June 1935 and 
the appeal to the Privy Council was dis. 
missed in December 1937. In the mean- 
time Sadhu Lal, son of Bodh Raj, had 
brought the present suit on 7th February 
1936 without waiting for the result of the 
appeal to the Privy Council. His claim is 
that the transactions had been entered into 
by his father as wagering contracts and 
that therefore the son’s share of the ances- 
tral family property was not liable to be 
attached and sold in execution of such a 
decree. Before the suit was filed the plain- 
tiff put in fresh objections to the attach- 
ment of the property, which were summarily 
dismissed by the executing Court on 21st 
February 1935. The objections were simi- 
lar to those which had been put by him 
in 1926. The trial Court has decreed the 
plaintiff’s claim on the ground that the 
transactions were badni and illegal. The 
decree, holder firm has appealed against 
this decision. 

In certain of his transactions with the 
Karachi firm Bodh Raj had as his partner 
one Khushal Ram. Bodh Raj however had 
other transactions with the Karachi firm 
on his own account. On 17th July 1918 
Bodh Raj sued Jhanwar Das, son of Khu- 

1, Hot Ram-Bodhraj v. Aya Ram-Tola Ram, 

(1997) 172 I 0 999=42 0 W N 509 (P C). 


A. I. B. 

shal Ram, for rendition of accounts in con- 
nexion with the joint transactions that 
Bodh Raj and Khushal Ram had had with 
the Karachi decree.holder firm. In that 
suit Bodh Raj was examined as a witness 
and stated what the partnership was be- 
tween him and Khushal Ram. He said that 
Khushal Ram remained at Karachi to con- 
duct the business but that Bodh Raj him- 
self used also to have separate dealings on 
his own account with the decree.holder 
firm. He stated that Khushal Ram had had 
the books in his possession, having copied 
them from the books of the decree-holder 
Karachi firm of Aya Ram-Tola Ram, but 
that he had destroyed them. Bodh Raj fur- 
ther stated that he himself had struck one 
balance in Tola Ram’s books at Karachi 
for both sets of transactions, that is the 
joint transactions of himself and Khushal 
Ram and also the transactions which he 
had entered into on his own account. This 
was because the Karachi firm of Tola Ram 
only recognized him. In this statement 
which was recorded on 17th May 1919, 
he also said that delivery of goods was 
taken by Khushal Ram in a large number 
of cases. He particularly remembered that 
sugar, gram and wheat had been delivered 
but he could not state from memory the 
quantities. He had at first instituted a cri- 
minal complaint against Khushal Ram and 
his son Jhanwar Das and then sued the 
son of Khushal Ram in the Civil Courts, 
the father having died in the meantime. 

Bodh Raj was also examined as a witness 
in the present case : see p. 40 of the paper 
book. He still admitted that Khushal Ram 
was his partner in certain forward con- 
tracts with the decree-holder and that he 
had obtained a decree for Rs. 8000 or so 
against Khushal Ram in connexion with 
the partnership between the two in deal- 
ings with the Karachi firm. He could not 
however remember whether he pleaded 
and stated in the suit against Khushal 
Ram that Aya Ram-Tola Ram were their 
commission agents. He did not remember 
even appearing as a witness in that suit, 
though it was instituted by himself. His 
statement already referred to was then 
read out to him but even then he stated 
that he could not recolleot the details after 
it was read. He might have made the 
statement that Aya Ram.Tola Bam were 
commission agents and that Khushal Bam 
used to take delivery but he was not posi- 
tive. To every question asked about that, 
previous suit and about what he stated as 
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a witness, he gave the same reply : "he 
could not remember”. He admitted having 
been in Karachi himself about 1915 or 
1916. This was because Atraa Parkash of 
the Firm Aya Barn-Tola Bam, who was 
then only 25 or 30 years old, camo to his 
home in Dera Ghazi Khan and asked him 
to go to Karachi and speculate there. Bodh 
Baj was himself then about 43 years old 
and he yielded to the young man because 
he told him that no delivery would bo 
taken or given and that the business would 
be in differences only. Obviously Bodh 
Baj is lying and his statement in this 
matter must be rejected, contradicted as it 
is by his former statement in 1919 and by 
the fact that he allowed a compromise 
decree to be passed against him in 1923 
at a time when there would have been no 
difficulty for the defendant firm to produce 
their books. Further his denial that he 
himself kept no accounts of these transac- 
tions is incredible. The trial Judge has 
made much of the fact that the decree- 
holder firm has not produced their books 
but the firm was dissolved in 1927, and a 
decree had been obtained and it may well 
have been the case that the books contain- 
ing these very old transactions were no 
longer in existence. Wo consider that no 
adverse inference should be drawn against 
tho decree-holder firm for their non-pro- 
duction in these circumstances. 

The plaintiff examined certain witnesses 
to prove that it was part of the course of 
dealings between Bodh Baj and Aya Barn- 
Tola Bam that no delivery would be given 
or taken. In the first place it is easy to get 
witnesses to say this, it being now well 
established that, if trading takes place on 
that basis, the transactions are wagering. 
The first witness is Jhanwar Das against 
whom Bodh Baj obtained a decree for Bs. 
8000 in connexion with similar transac- 
tions entered into by Bodh Baj and Khu- 
ehal Bam jointly. He stated that while he 
was in Karachi no delivery was in fact 
given or taken. Ho had to admit how- 
ever that Bodh Baj got a decree against 
his father's estate for contribution for 
the losses they incurred jointly. He only 
stayed in Karachi for a few days on 
two occasions. The second witness Brah- 
min Lal is a prohit. He stated that 
when Atma Parkash came to Bodh Baj’s 
town in Dera Ghazi Khan, he assured 
Bodh Baj that no delivery in fact would be 
necessary or made and that the dealings 
would be in differences. This witness ad- 


mitted that ho was a friend of Bodh Baj. 
The third witness Moti Bam is a near rela- 
tive of tho plaintiff and his evidence is 
obviously false. Bila Bam (P. W. 4) was a 
Munshi of Bodh Baj some 20 years before. 
He is also connected by marriage with tho 
plaintiff. He too has stated that Atma 
Parkash said that no delivery was contem- 
plated. Such evidence is merely contemp- 
tible. On tho other hand Gowardhan Das 
was examined as D. W. 1. Ho was one of 
tho partners of tho Firm Aya Bam -Tola 
Bam. Another partner was examined as 
D. W. 2. This is all the evidence. 

On that evidence wo are not prepared to; 
find that tho transactions were to be on’ 
differences only. It was held in 42 Bom 
373“ that 

speculation does not necessarily involve a contract 1 
by way of wager, and to constitute such a con- 
tract a common intention to wager is essential.! 
Even if one party to a contract were a speculator 
who never intended to give delivery, and that fact 
was known to the other party, yet, in the absence 
of any bargain or understanding, express or 
implied, that the goods were not to be delivered, 
that would not convert a contract, otherwise inno-! 
cent, into a wager ; nor would the mere fact that 
as to tho greater part of the goods there was no 
delivery but an adjustment of claims, vitiate the 
transaction. 

A similar decision was given in 51 Mad 
96; 3 see also 78 I C 966. 1 It was also held 
in 16 Lab 1077° that if speculative debts 
have been inourred by the father and the 
other members of the joint family are his 
sons, the joint family estate is open to be 
taken in execution proceedings upon a de- 
cree for payment of those debts, unless the 
debts are proved to have been incurred for 
immoral or illegal purposes. In 106 I C 
183° it was held that the manager of a 
joint Hindu family has power to incur 
debts for business in speculative transac- 
tions, as such debts cannot be said to be 
immoral and that the pious obligation of 
Hindu sons to pay their father’s debts 
extends to commercial debts. In 6 Lab 


2. Bhagwandas Parasram v. Burjorji Ruttonji 
Bomanji, (1917) 4 A I R P C 101=44 I C 284 
=42 Bom 373=45 I A 29 (P C). 

3. Bukhdevdoss Ramprasad v. Govindoss Cha- 

thurbhujdoss & Co., (1928) 15 A I R P C 30= 
107 I C 29=61 Mad 96=55 I A 32 (P C). 

4. Kundan Lal v. Qadir Ahmad Ali, (1924) 11 

AIR Nag 290=78 I C 966. 

5. Pirthi Singh Jowala Prasad v. Mam Chand, 

(1935) 22 A I R Lah 761=156 I C 539=16 
Lah 1077=38 PLB 143. 

6. Mauluk Chand Krishnaji v. Daya Kishan, 

(1927) 106 I C 183. 
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493 ifc was said afc p. 498 that speculative 
transactions cannot be said to be immoral 
and that the sons were liable for such debts 
incurred by their father: see also 58 I A 
173. 8 

The conduct of the parties, apart from 
the evidence being obviously false, is also 
in favour of the view that these were possi- 
bly speculative transactions but not con- 
tracts by way of wagering. The dealings 
continued for a long time and the losses, 
incurred over the five years or so they 
lasted, does not indicate very heavy trans- 
actions. Bodh Raj as a witness has un- 
doubtedly stated that the transactions 
amounted to 70 or 75 lacs of rupees but he 
cannot be believed and there is nothing to 
corroborate his statement. The next step 
taken was for Bodh Raj himself to sue 
Jhanwar Das, the son of Khushal Ram, 
who had been a partner with him in some 
of the Karachi transactions with this firm. 
There it was stated (and the suit was de- 
creed), that delivery was taken in a large 
number of cases. Bodh Raj himself was 
then sued by Aya Ram. Tola Ram in 
Karachi and instead of raising the defence 
that the transactions were wagering he 
submitted to a compromise decree in which 
very favourable instalments were allowed. 
When default was committed in payment of 
those instalments and his property was at- 
tached in the Dera Ghazi Khan District, his 
son, the present plaintiff Sadhu Lai, did 
prefer an objection to the attachment of his 
share of the property but there was then a 
compromise entered into in which obvi- 
ously the son Sadhu Lai participated. 
Other instalments were then fixed, some of 
which were paid in due course. When de- 
fault was again committed and execution 
taken out a second time, the defence was 
first raised that Bodh Raj was no longer 
liable under the decree by reason of the 
new agreement in 1928 and that his bro- 
ther Dharu Lai was also no longer liable as 
a surety as the position had been altered 
to his detriment by the decree-holder. This 
question was fought up to the Privy Coun- 
cil and decided against the family. Then the 
present suit was brought by the son to get 
his share of the family property released 
and in this case Bodh Raj came forward to 
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give evidence at total variance with what 
he had given in 1919 when he was reco- 
vering from the son of his partner Khushal 
Ram his share of some of the losses incur, 
red. The witnesses are obvious liars. In 
the present case therefore the conduct of 
the parties and the surrounding circum- 
stances are not in favour of Bodh Raj and 
the plaintiff. This being so, it is impossible 
to hold that the transactions were of a 
wagering character and on this ground the 
suit must fail. 

It was held in (1908) 2 KB 696° that 
the forbearance of a plaintiff to sue, coupl. 
ed with his forbearance to declare the 
defendant a defaulter, constituted a good 
consideration for the fresh agreement 
though the original contract had been in the 
nature of a wagering transaction and that 
the plaintiff was therefore entitled to reco- 
ver. It seems to us that what took place 
at the time of the compromise on 27th 
April 1928, when fresh instalments were 
fixed and the plaintiff withdrew his objec- 
tions to the attachment on this account, 
amounted to a fresh agreement which was 
for the benefit of the plaintiff and his 
father and that they are now estopped 
from setting up the defence that the trans- 
actions were wagering. For the reasons 
given we accept this appeal and dismiss 
the suit with costs throughout. 

R.M./r.k. Appeal allowed , 


9. Hyams v. Stuart King, (1908) 2 KB 696 
L J K B 794=99 L T 424=24 T L R675 
8 J 661. 


: 77 

■52 


7. Kbem Chand v. Narain Das, (1926) 13 A I R 
Lah 41=89 I 0 1022=6 Lah 493=26 PLR 
848. 

8. Ram Krishna Muraji v. Ratan Chand, (1931) 

18 A I R P 0 136=132 I C 613=63 All 190= 
68 I A 173 (P C). 
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Ram Lall J. 

Lahauri Ram — J udg merit -debt or — 

Appellant. 

v. 

Amar Chand — Decree-holder — 

Respondent. 

Exn. Second Appeal No. 148 of 1938, 
Decided on 20th May 1938, from order of 
Dist. Judge, Hoshiarpur, D/- 11th Decem. 
ber 1937. 

Punjab Alienation of Land Act (13 of 1900), 
S. 4 Groups in Act are territorial — Person 
who is notified agriculturist in one District 
need not necessarily be agriculturist in another 
District. 


The groups In the Land Alienation Aot are 
territorial and a person who is a notified agricul- 
turist in one District need not be an agriculturist 
for the purposes of the Land Alienation Aot in 
another District. Similarly a person belonging to 
a particular tribe or oaste may be an agriculturist 
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Tn a particular Tahsil for the purposes of acquir- 
ing property in that Tahsil and enjoying tho other 
benefits of the Act in that Tahsil. A person can- 
not, therefore, bo regarded as statutory agricul- 
turist merely beoauso he belongs to a caste which 
has been notified as statutory agriculturist in a 
particular Tahsil and because originally his 
ance^ors came from the same Tahsil. (P 7H5 C 1] 

Prakash Chandra Jain — for Appellant. 

D. N. Aggarwal — for Respondent. 

Judgment. The solo point in this case 
is whether or not Lahauri Ram appellant is 
a statutory agriculturist. He is a Brahmin 
who belongs to village Gondpur, Tahsil 
Garhshaukar in the Hoshiarpur District. 
Mr. Prakash Chandra Jain urges that as 
Brahmins have been notified as statutory 
agriculturists in the Una Tahsil, and as 
originally Uahauri Ram’s people came from 
the Una Tahsil, therefore, he should be 
deemed to be covered by tho notification 
which declares Brahmius as agriculturists 
in the Una Tahsil of the Hoshiarpur Dis- 
trict. I am totally unable to see any force 
in this argument. The groups in the Land 
Alienation Act are territorial and a person 
who is a notified agriculturist in one dis- 
trict need not he an agriculturist for the 
purposes of the Land Alienation Act in 
another district. Similarly a person be- 
longing to a particular tribe or caste may 
be an agriculturist in a particular Tahsil 
for the purposes of acquiring property in 
that Tahsil and enjoying the other bene- 
fits of the Act in that Tahsil. If Mr. 
Prakash Chandra’s argument were to be 
•accepted, the notification would not be con- 
fined in its operation to the Una Tahsil, to 
which its language confines it. I hold, 
therefore, that Lahauri Ram is not a statu- 
tory agriculturist within the meaning of 
the Land Alienation Act and with this 
finding this appeal is dismissed with costs. 

R.M./r.k. Appeal dismissed. 
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Addison and Din Mohammad JJ. 

Ghulam Mohy-ud-Din Khan and others 

Plaintiffs — Appellants, 

v. 

Mt. Niamat Bibi and another , Defen. 
dants and another , Plainti ff — 

Respondents. 

Second Appeal No. 188 of 1937, Decided 
on 3rd February 1938, from decree of Addl. 

ber^ 1936 fiei Hoshiarpur ’ D/ " 25fch N ovem- 
1938 L/99 «fe 100 


( ft ) Custom (Punjab) - Rajputs of Garh- 
shanker Tahsil — Daughters succeed to non- 
ancestral property. 

Among Rajputs of Tahsil Garbshanker. a 
dauehter succccdH in tho presence of heirs and 
collaterals of any degree to the non ancestral pro- 
perty: .1 I R 19 35 Lah 4jt2; A j [t l<m Lah } 

d 1 R } ,J33 Bah 107 and .1 I It 1930 Lah 157 

Considered. [p 7^G C 1] 

fb) Custom (Punjab)— Riwaj-i am — Creates 
rebuttable presumptipn — Fact of rebuttal is 

question of fact to be determined finally by 
District Judge. J 

Tho Riwaj-i-am creates at best a rebuttable 
presumption only and whether a certain presump- 
tion of liw is rebutted by the production of evi- 
dence by tho parties or not is a question of fact 
aud can therefore he determined finally by a Dis 
trict Judge .AIR 1916 P C 139 and A I R 1930 
P C 97, Rel. on. [p 787 c ^ 

Ghulam Mohy-ud. Din — for Appellants. 
Barkat Ali and Hassan Jafri — 

for Respondents (Defendants). 
Din Mohammad J. — The facts giving 


rise to this appeal are these : On 23rd 
August 1933, one Mt. Biman, widow of 
Sikandar Khan, made a gift of the entire 
holding of which she was in possession 
along with a house and one. third share of 
a taur in favour of her two daughters Mt. 
Niamat Bibi and Mt. Hassan Bibi. There- 
upon, on 31st May 1934, the four plaintiffs 
instituted a suit for a declaration that the 
gift was void. Mt. Biman died in the mean- 
time and her name was struck off the 
record. The daughters contended that the 
land and the taur were the self-acquired 
property of their father and that the house 
had been acquired by their mother and 
that consequently the mother had full 
authority to gift the property in suit to 
them by way of acceleration of succession. 
They further denied that the plaintiffs 
were the collaterals of their father Sikan- 
der Khan. They also stated that Mt. Biman 
had previously executed a registered will in 
their favour on 1st February 1912, and 
inasmuch as the plaintiffs had not taken any 
steps to secure the cancellation of that will 
they were barred by their conduct from con- 
testing the gift. On behalf of the plaintiffs 
reliance was placed on para. 45 of Hum- 
phrey's Customary Law of Hoshiarpur 
District, which says that among Rajputs of 
Tahsil Garhshanker (the tribe to which the 
parties belong) a daughter cannot succeed 
in the presence of heirs and collaterals of 
any degree. No instances were however 
produced. The defendants on the other 
hand brought on the record certain previ- 
ous instances where daughters had been 
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allowed to succeed to the property of their 
father. 

The Subordinate Judge came to the con- 
clusion that inasmuch as the entry in the 
Customary law was opposed to general 
custom and no instances had been brought 
on the record in support of the alleged 
custom, the plaintiffs, who had been proved 
to be the collaterals of Sikander Khan in 
the fifth degree, could not oust the daugh- 
ters. He accordingly dismissed the suit. 
On appeal, the District Judge while hold- 
ing that the plaintiffs were collaterals in 
the third degree upheld the decision of the 
Court below mainly on the ground that 
Question 45 referred to ancestral property 
only and that inasmuch as the property in 
suit was self-acquired, the daughters were 
entitled to succeed in preference to the col- 
laterals. The collaterals have appealed. It 
would appear that the answer to question 
45 taken at its face value favours the col- 
laterals and that even standing by itself it 
would create a strong presumption in their 
favour in view of the following observa- 
tions made by their Lordships of the Privy 
Council in 45 P R I917 1 : 

The Riwaj-i-am was produced and exhibited as 
evidence at the very outset of the case ; it is a 
publio record prepared by a publio officer in dis- 
charge of his duties and under Government rules 
it is clearly admissible in evidence to prove the 
facts therein entered subject to rebuttal. In 
their Lordships’ opinion the statements contained 
in the Riwaj-i-am form a strong piece of evidence 
in support of the custom which it lay upon the 
plaintiffs to rebut. . . . 

The contention however raised on behalf 
of the daughters is, as stated above, that 
the answer to Question 45 relates to ances- 
tral property only and that even if it be 
taken to refer to non-ancestral property, 
the presumption created thereby in favour 
of the collateral stands amply rebutted by 
the production of the various instances 
where daughters were preferred to col- 
laterals in the matter of succession to the 
self-acquired property of their father. In 6 
Lah 332 2 a case which related to Arains of 
the Hoshiarpur District, a Division Bench 
of this Court composed of Harrison and 
Campbell JJ., discussed the probative value 
that could be attached to the answer to 
Question 45, and after taking into con- 
sideration the instances appended to the 

1. Beg v. Allah Ditta, (1916) 3 A I R P C 129 = 

38 I C 354=44 Cal 749=44 I A 89 = 45 P R 

1917 (P 0). 

2 Pir Bukhsh v. Mt. Abo, (1925) 12 A I R Lah 

306=88 I C 71=6 Lah 332=26 P L R 688. 
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answer, and after referring to 5 Lah 473 * 
where Humphreys’ Customary Law had 
been held not to be a reliable piece of evi- 
dence, did not choose to follow the Custo- 
mary law and upheld the decision of the 
Court below dismissing the suit of the- 
brothers of the last male owner impeach- 
ing the gift by the last owner’s widow to 
her two daughters and to a son of a 
deceased daughter. In A I R 1933 Lah 
107, another Division Bench of this Court 
of which Harrison J. was a member, after 
explaining that the opinion expressed in 
6 Lah 332 2 was to some extent obiter,, 
recorded their conclusion in the following 
words : 

. We it established that the custom of 
inheritance in the Hoshiarpur District is peculiar 
in that daughters up to a point are excluded both 
from ancestral and self-acquired property by near 
collaterals, but as a sort of return they come into 
their own again by excluding the more distant 
collaterals and in most cases those beyond the 
third degree. 

In AIR 1936 Lah 157 6 Bhide and 
Currie JJ. once more discussed the value 
to be attached to the answer to Question 
45 so far as it affected the self- acquired 
property and after animadverting upon 5 
Lah 473, 3 6 Lah 332 2 and A I R 1933 Lah 
107 4 remarked : 

The questions in reply to which the tribesmen 
made a distinction between ancestral and self- 
acquired property though not specifically asked, 
appear to be very few. There is therefore justi- 
fication for the appellants’ counsel’s contention- 
that his clients could never have expected that 
the answer to Question 45 in the Customary law- 
would be construed to cover non-ancestral pro- 
perty. 

This being the state of the judicial deci- 
sions on the matter at issue and seeing 
that cases of custom must be decided 
mainly on the evidence produced in each 
case, we are inclined to hold that whatever 
the presumption created by the answer to 
Qustion 45 in favour of the collaterals, it 
stands rebutted by the instances relied 
upon by the respondents. Ex. D/A relates 
to Rajputs of Garhshanker Tahsil and it 
appears that the widow of one Ghulam 
Jilani Khan was successful in transferring 
the land inherited by her from her deceased 
husband in favour of her two daughters in 
equal shares. Ex. D/B is a copy of the judg- 
ment of the District Judge of Hoshiarpur 

3. Umra v. Mt. Raji, (1925) 12 A I R Lah 222= 

85 I C 185=6 Lah 473. 

4. Mahomed Bukhsh v. Mt. Jeo, (1933) 20 AIR 

Lah 107=140 I C 778=33 P L R 1061. 

5. Mt. Kishni v. Munshi, (1936)* 23 AIR Lah 

157=162 I 0 382. 
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on appeal which relates to Rajputs of 
Dasuya and in that case too it was held 
that collaterals did not exclude daughters 
in the matter of succession to the non. 
ancestral property of their father. In 
Ex. D/'C which is a judgment of the Court 
of the Subordinate Judge, Third Class, 
Hoshiarpur, relating to Rajputs of Garh. 
shanker, daughters appear to have excluded 
collaterals of the fourth degree. In Ex. D/E, 
which is a copy of the order of the District 
Judge of Hoshiarpur on appeal relating to 
Rajputs of Hoshiarpur Tahsil, it was not 
contested that the daughters succeed to the 
non-ancestral property of their father in 
preference to his collaterals. In Ex. D/F, 
which again is a copy of the order of the 
District Judge, Hoshiarpur, on appeal, the 
order of the Subordinate Judge referred to 
above was upheld. 

In face of this documentary evidence, the 
mere entry in the Riwaj-i-am of Hoshiar- 
pur relied upon by the appellants would 
not be of much use to them. The Riwaj-i- 
am as explained in 45 P R 1917 1 creates 
at best a rebuttable presumption only and 
whether a certain presumption of law is 
rebutted by the production of evidence by 
the parties or not is a question of fact, as 
remarked by their Lordships of the Privy 
Council in 11 Lah 199,° and can therefore 
be determined finally by the District Judge. 
On these grounds we decline to interfere 
with the order of the District Judge and 
dismiss this appeal with costs. 

B.d./r.k. Appeal dismissed. 

6. Wall Mahomed v. Mahomed Baksh, (1930) 17 
A I R P C 91=122 I C 316=11 Lah 199=57 
I A 86 (P C). 
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Tek Chand and Ram Lall JJ. 

Ahman and others — Convicts 

Appellants 

v. 

Emperor. 

Criminal Appeal No. 241 of 1938, 
Decided on 16th June 1938, from order of 
he Sessions Judge, Gujranwala, D/- 14th 
February 1938. 

Criminal Trial — Evidence — Admissibility 

jfy made in daily diary of thana before 

I COr .j In 8> first information is inadmissible 

for any P ur P°*e being part of pro- 
ceedings of police. 

caus ?d to be made by a Sub-Inspector, 
the recording of the first information report, 


in the daily diary of the thana, mentioning the 
names of some of the accused alleged to have been 
given to him by one of the persons alleged to 
have been assaulted and injured, is a part of the 
proceedings of the police and is therefore inadmis- 
sible in evidence for any purpose in Court. 

(P 789 C 1] 

(b) Penal Code (1860), Ss. 302, 307, 149- 
Prosecution evidence discussed — Evidence held 
to show sufficient amount of doubt in the case 
— Accused held entitled to benefit of doubt. 

Where the deceased D along with his compa- 
nions S and L were taking their buffaloes from one 
dc*ra to another, the party of the accused, armed 
with hatchots and dangs set upon them, inflicting 
a number of injuries on lJ and killing him and a 
number of simple injuries on S; L fled away. The 
evidence of doctors who examined the body of tho 
deceased and the person of S indicated that all the 
injuries received by tho two victims of the assault 
wero contusions, that tho injuries in the case of 
tho deceased were serious, causing fracture of tho 
skull but all the 19 injuries in the case of S were 
simple scratches or contusions, none of them hav- 
ing been caused by a sharp weapon. In the first 
information report made by Ij's father the names 
of 8 culprits were mentioned. One of them abscon- 
ded and the rest wero tried for offences under Ss. 
302, 307 and 149. S in his statement to the police 
taken subsequently, had implicated three persons, 
who had not been so far implicated. These wero 
discharged by the committing Magistrate. The 
first thing noticeable in the case was that every 
able-bodied member of the family of the accused 
had been implicated at one stage or other by the 
witnesses for the prosecution. In the Court, the 
witnesses omitted to mention the names of three 
persons who were discharged by the committing 
Magistrate at the request of the police. It appeared 
that 6’ who was tho chief prosecution witness had 
deliberately given tho names of the ten culprits in 
his early statement, making addition of three to 
the names given in the first information report. 
Though the members of the party were alleged to 
be armed with hatchets and spears, there was no 
incised or penetrating wound on the bodies of the 
persons alleged to have been assaulted, though 
nearly 40 injuries were inflicted on them. Tho 
occurrence was alleged to have taken place early 
in the morning in open field at a time when a 
number of persons would be doing husbandry 
work there. It was remarkable that the witnesses 
who appeared to support the prosecution case were 
either interested in the complainants and against 
accused or were shown to have deliberately exag- 
gerated their story : 

Held that there was sufficient amount of doubt 
In the case and the accused were entitled to the 
benefit of doubt. [P 789 C 2] 

Mukand Lai Puri — for Appellants. 

R. C. Soni for Advocate-General — 

for the Crown . 
Ram Lall J. Ahman son of Khalas, 
Shahu son of Fazal, Mohammad Din and 
Raja sons of Khushi have been convicted 
by the learned Sessions Judge of Gujran- 
wala (at Gujrat) on charges under Ss. 302 
and 307, read with S. 149, I. P. C., and 
sentenced to transportation for life on the 
murder charge and two years’ rigorous 
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imprisonment each on the attempted 
murder charge. They have appealed through 
Mr. Mukand Lai Puri, and Mr. R. C. Soni 
has appeared in support of the conviction. 
Mr. Asadullah Khan has put in a petition 
under S. 439 asking for enhancement of 
the sentences to death. Originally ten per- 
sons were cited as accused before the com- 


A. I. B. 


to the moharrir head constable to record 
a formal first information report and him- 
self immediately left for the scene of 
occurrence. In the first information report 
made by Salabat on information received 
by him from Sai and other witnesses, the 
names of eight culprits were mentioned, 
that is, Ajit Singh absconder and the seven 


mittiDg Magistrate, who discharged three of 
them, that is Ali and Roshan sons of Mauju, 
and Salehon son of Khalas. Seven persons 
were committed to the Court of the Ses- 
sions and one is said to be absconding still. 
Of these seven, the learned Judge convicted 
the four appellants and acquitted three. 
These three are Mirza son of Khushi, 
Bahadur son of Fazal and Muradi son of 
Dina. The absconder is one Ajit Singh who 
is said to be intimately connected with 
the deceased inasmuch as they have been 
involved in criminal cases together before. 

The case for the prosecution is that on 
5th August 1937, in the morning Shera 
deceased, Sai and Lala, P. Ws. were taking 
their buffaloes, from one of their deras to 
another. On the way, they had to pass the 
dera of the accused and when they had 
passed it by a distance of about three kil. 
las, the whole party of the accused armed 
with hatchets and dangs and Ajit Singh, 
with a dang to which a chhuri was 
attached, set upon them. They inflicted a 
number of injuries on Shera and killed 
him. Sai, who is a cousin of the deceased 
and Lala, a little boy of eight or nine, who 
is a servant of Sai and whose father is a 
tenant of Roshan, uncle of the deceased, 
fled, but Sai was overtaken and a number 
of simple injuries were inflicted on his per- 
son. The statements of two doctors who 
examined the body of the deceased and the 
person of Sai respectively indicate that all 
the injuries received by the two victims of 
this assault were contusions, that the inju- 
ries in the case of Shera deceased were 
serious, causing fracture of the skull and 
of the ribs, but all the 19 injuries in the 
case of Sai were simple scratches or contu- 
sions, none of them having been caused 
with a sharp. edged weapon. It is stated 
that on a hue and cry, several witnesses 
turned up and on seeing them the assail- 
ants fled away. A message was sent to Sala- 
bat, the father of Shera deceased, who 
lodged the first information report at 
thana Phalia, a distance of 5 miles from 
the spot, at 11-30 A. M. The Sub-Inspeotor 
who is apparently young and inexperienced 
heard the story of Salabat, gave directions 


persons who were eventually tried by the 
learned Sessions Judge. Meanwhile, the 
Sub-Inspector commenced his investigation 
at the spot and statements of a number of 
prosecution witnesses were recorded on 
that and the following day. It appears that 
Sai in his statement to the police recorded 
on 5th August 1937, implicated three per- 
sons who had not been so far implicated 
in the first information report. These are 
Salehon, Roshan and Ali, who were dis- 
charged by the committing Magistrate. 

Rehman, P. W. 8, Lala P. W. 11, 
Khushi, P. W. 12 and Maulu, P. W. 15 
have appeared so far as the attack by eight 
culprits on Shera deceased is concerned 
and Malku, P. W. 9 and Sahibzada, P. W. 
14 so far as the pursuit and attack on Sai 
is concerned. The first thing that is imme- 
diately noticeable in this case is that every 
able-bodied member of the family of the 
accused has been implicated at one stage or 
other by the witnesses for the prosecution. 

It appears from the statement of Salabat, 
the father of the deceased, that apparently 
the only male member of the family that 
was left out was a minor son of Dina. In 
Court the witnesses have omitted to men- 
tion the names of Ali, Roshan and Salehon, 
who were discharged by the committing 
Magistrate at the request of the police. Sai 
has denied that he gave the names of these 
three witnesses to the police as having 
taken part in this occurrence and Mr. Soni, 
who has appeared on behalf of the Crown, 
has actually suggested that the Sub- 
Inspector in order to spoil the case for the 
Crown deliberately introduced the names 
of these three persons though they were 
not mentioned by the witness whose state- 
ment he purported to record. Beyond the 
fact that the Sub-Inspector left for the 
scene of occurrence even before the first 
information report was recorded, no good 
reason has been suggested to us why the 
Sub-Inspector should falsely introduce these 
names. The statement of Sai was recorded 
by him on 5th August and has been proved 
by the defence as Ex. D/B. If the Sub- 
Inspeotor wished to spoil the case for the 
proseoution he had better ways of doing so 
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than by implicating three members of the 
family of the accused on his own initiative. 
It is significant that these persons were 
actually discharged by the committing 
Magistrate and we are not prepared to hold 
that the Sub-Inspector acted in the manner 
and for the reason suggested by Mr. Soni. 

It is then argued that, when the Sub. 
Inspector left the thana before the first 
information report was recorded, he caused 
an entry to be made in the daily diary of 
the thana and in this mentioned tho names 
of six of the culprits alleged to have been 
given to him by Sai. It seems highly 
doubtful whether this statement is admis- 
sible at all. Mr. Puri argued that this 
should be treated as a first information 
report in the case but we are unable to 
agree with this contention. To us it appears 
to be a part of the proceedings of the police 
and therefore inadmissible as evidence for 
any purpose in Court. In any case it appears 
to us that if the Sub-Inspector was willing 
to deliberately exclude some of the culprits 
whose names had been mentioned, he 
would have equally done so in the state- 
ments of the alleged prosecution witnesses 
which he recorded on the 5th. The action 
of the Sub. Inspector in leaving the thana 
immediately appears to us to be rather due 
to the enthusiasm of a young and inexperi- 
enced officer and not to any mala tides on 
his part. It comes then to this that Sai, 
who is the chief prosecution witness, has 
deliberately given the names of ten culprits 
in his early statement, making an addition 
of three to the names given in the first 
information report, and thereby including 
every adult member of the family of the 
accused. We are not prepared to accept his 
explanation that this was done by the Sub- 
Inspector suo motu, and must hold there- 
fore that the statement of the witness is 
unreliable to this extent. 

The next important consideration, which 
affects the whole case, is that though the 
members of the party of the accused were 
said to be armed with hatchets and spears, 
there is no incised or penetrating wound 
either on the person of Shera or Sai, 
though nearly 40 injuries were inflicted on 
the two victims of this assault. It is doubt- 
ful whether, as suggested by Mr. Soni, the 
culprits deliberately used the blunt sides of 
their axes and spears. There are cases in 
which the head and other vital parts are 
carefully avoided in order to be able to 
p r 60 eventually that the offence committed 
ib not one of murder, but in this case the 
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medical evidence discloses that serious 
injuries on vital parts, namely tho head 
and tho chest, were delivered and it is 
difficult to see therefore why the business 
ends of axes and spears should deliberately 
not have been used. 

The next important consideration, which 
touches tho whole case, is that the occur- 
rence took place early in tho morning in 
the open fields at a time when a number 
of villagers would be doing husbandry 
work there. Tho assault must have taken 
considerable time, having regard to the 
number of injuries and the pursuit of Sai. 
It is peculiar that in these circumstances 
witnesses who appeared in support of the 
case for tho prosecution are either all 
interested in tho complainants and against 
the accused, or have been shown to have 
deliberately exaggerated their story. (The 
judgment then discussed the evidence and 
proceeded.) It seems obvious that an inci- 
dent of the nature put forward by the prose- 
cution did take place. But in view of the 
partisan character of the evidence, in view 
of the doubt regarding the very presence 
of some of the prosecution witnesses at the 
spot, in view of the fact that the witnesses 
implicated 11 men originally, of whom 
three were dropped by the committing 
Magistrate, and in view of the fact that 
though they say that cutting and penetrat- 
ing weapons were carried no such injury 
is found on the complainants, we consider 
we cannot say with any degree of reason- 
able certainty that the four appellants 
before us actually took part in the occur- 
rence which resulted in the death of Shera 
and injuries on Sai. In our opinion there 
is not very much to distinguish between 
the case of the present appellants and that 
of those whom the learned Sessions Judge 
acquitted. 

In our opinion there is sufficient amount 
of doubt in the case and giving the benefit 
of that doubt to the appellants, we accept 
their appeals, set aside the convictions and 
order their immediate release. 

R.M./r.K. Appeals alloiued. 

A. I. R. 1938 Lahore 789 

Din Mohammad J. 

Lala — Defendant — Appellant. 

v. 

J age Dam — Plainti ff — Respondent. 
Second Appeal No. 367 of 1938, Decided 
on 8th July 1938, from decree of Senior 
Sub. Judge, Rohtak, D/- 23rd December 
1937. 
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Benami -- Suit by benamidar — Principle 
where applies stated — Benami transaction of 
mortgage offending against provisions of Land 
Alienation Act Suit by benamidar for posses- 
sion is not maintainable. 

The principle that benamidar can maintain a 
suit .against all persons except the beneficiaries 
and that a Civil Court has no power to decline to 
enforce a transaction on the ground that it was 
really intended to benefit a person other than the 
plaintiff, applies only to those cases where the 
benami transaction does not contravene the provi- 
sions of any law : A I R 1934 Lah 909, Exvl.l 
AIR 1918 P C 140, Eel. on. [P 790 C 2] 

. One Tj orally transferred to J mortgage rights 
in certain land and further mortgaged some more 
land for a certain sum. This transaction was 
recorded in a mutation which was regularly 
attested. But J was a fictitious mortgagee on 
behalf of one Pwho was the real beneficiary under 
the transaction and had taken a mortgage in lieu 
of the debt owed by L to him. P was a non-agri- 
culturist. Possession had not passed to J and no 
payment of land revenue had been made by J : 

Held the transaction offended against the pro- 
visions of the Land Alienation Act in so far as it 
effected a sale as well as a mortgage for an indefi- 
nite period. Hence a suit by J, the benamidar, for 
possession of mortgage lands was not maintain- 
able '.AIR 1936 Lah 727 ; AIR 1924 Lah 381; 
AIR 1914 Mad 684 ; A I R 1917 Mad 492 and 
AIR 1930 Lah 976, Ref.; AIR 1917 Lah 71 
and AIR 1916 Lah 155, Disting. [P 790 C 2] 

Qabul Chand — for Appellant. 

F. C. Mittal — for Respondent. 

Judgment. — On 30th December 1933, 
Lala orally transferred mortgage rights in 
1 bigha 18 biswas of land and further 
mortgaged 1 bigha 3 biswas of land for 
Bs. 650. This transaction was recorded in 
a mutation which was regularly attested. 

On 17th March 1936, the Assistant Col- 
lector made an order redeeming the land 
on a representation made by Lala that 
Jage Bam was a fictitious mortgagee on 
behalf of one Pokhar Mahajan who was 
the real beneficiary under the transaction 
referred to above and had taken a mort- 
gage in lieu of the debt owed by Lala to 
him. On 12th May 1936, the suit out of 
which this appeal has arisen was institut- 
ed by Jage Bam for possession of the land 
referred to above. The suit was resisted by 
Lala, and the trial Judge, finding that the 
transaction stated above was without con- 
sideration, that no possession had passed, 
that no payment of land revenue had been 
made by the plaintiff and that the transac- 
tion offended against the provisions of the 
Land Alienation Act, dismissed the suit. 

On appeal, the Senior Subordinate Judge, 
referring to A I B 1934 Lah 909, 1 held 

1. Abdul Razaq v. Lashkar, (1984) 21 A I R Lah 
909 = 164 I 0 49 = 87 P L R 149. 
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that even if Jage Bam was a benamidar he 
was entitled to sue and, on the authority 
of 53 P B 1916, 2 further observed that it 
aid not matter whether consideration had 
been paid or not. The appeal was conse- 
quently accepted and the suit decreed in 

terms of the relief prayed for. Hence this 
appeal. 

After hearing counsel on both sides, I 
have no hesitation in holding that the 
judgment of the Senior Subordinate Judge 
cannot be maintained. It is true that in 
A I B 1934 Lah 909 1 Hilton J. held that 
a benamidar can maintain a suit against 
all persons except the beneficiaries and a 
Civd Court has no power to decline to! 
enforce a transaction on the ground that it 
was really intended to benefit a person 
other than the plaintiff, but, with all res- 
pect, I consider that his conclusion, so far 
as the facts of the case before him were 
concerned, was obviously wrong. In sup. 
port of his conclusion he has referred to' 

A I B 1918 P C 140, 3 but his attention 
does not appear to have been drawn to the 
fact that the principle laid down in the 
judgment of their Lordships of the Privy 
Council applied only to those cases where 
a benami transaction did not contravene 
the provisions of any law. Here in this 
case, as in the case before him, the trans- 
action offended clearly against the provi- 
sions of the Land Alienation Act in so far 
as it effected a sale as well as a mortgage' 
for an indefinite period, neither of which 
is permissible under that Act if once it is 
found that the real transferee is a non- 
agriculturist. The suit should have failed 
on this ground alone; but even on the ques-l 
tion of consideration he has not a leg to 
stand on. 

In my view the mortgagee in this case is 
on the horns of a dilemma. If he contends 
that he is the real mortgagee and that the 
transaction has nothing to do with Pokhar 
Mahajan, he fails on the ground that as no 
consideration has passed, the transaction is 
a nullity: see A I B 1924 Lah 381, 4 23 I C 
805 6 and 35 I C 455, 6 If, on the other 

2. Allah Ditta v. Nazar Din, (1916) 3 A I R Lah 
166 = 33 I G 474 = 63 P R 1916=51 P W R 
1916 (F B). 

3. Gur Narayan v. Sheo Lai Singh, (1918) 6 

A I R P 0 140 = 49 IC 1 = 46 Cal 566 = 46 
I A 1 (P 0). 

4. Arjan Singh v. Bakhtawar Singh, (1924) 11 
AIR Lah 881 = 69 I O 414. 

6. Ramaswami Chettiar v. Sundara Reddiar, 

(1914) 1 A I R Mad 684 = 23 I 0 805. 

6. Kumarappan Chettiar v. Narayanan Chettiar, 

(1917) 4 A I R Mad 492 = 35 I 0 455, 
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hand, he admits that he is merely a benami- 
dar for Pokhar Mahajan, he fails because 
of the Land Alienation Act. Counsel for 
the respondent has referred to 37 I C 193 7 
and 53 P R 1916, 2 but neither of these cases 
is in point. Further, both these judgments 
have been considered and distinguished in 
AIR 1930 Lah 976 8 where Tek Chand J. 
held that a person, an ostensible mortgage 
dn whose favour is wholly without consi- 
deration, cannot sue for possession as against 
another person having an interest in pro- 
perty as purchaser, even though it is under 
unregistered sale deeds. It may further be 
remarked that the Senior Subordinate Judge 
was clearly in error when he observed that 
the mortgagor could sue for the mortgage 
money: see 17 Lah 270.° On the grounds 
stated above I allow this appeal, set aside 
the judgment of the lower Appellate Court 
and restore that of the trial Court. In the 
circumstances of the case however I leave 
the parties to bear their own costs before 
mo. 

N.S./r.k. Appeal allowed. 


7. Haidar v. Fateh Khan, (1917) 4 A I R Lah 
71 = 37 I C 193 = 119 P L R 1916. 

8. Pokhchand v. Saidullah Khan, (1930) 17 

AIR Lah 976 = 129 I C 127. 

9. Pewa Singh v. Milkha Singh, (1936) 23 A I R 

Lah 727 = 164 I C 582 = 17 Lah 270 = 33 
P L R 574. 
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Tek Chand and Ram Lall JJ. 

Emperor 

v. 

Ujagar Singh Ilakam Singh and 
another — Accused — Respondents. 

Criminal Appeal No. 184 of 1938, Decided 
on 26th May 1938, from order of the Addl. 
Sess. Judge, Lyallpur, D/- 23rd November 

1937. 

Criminal Trial — Murder — Accused held to 
-have acted in right of private defence and not 
to have exceeded the right. 

Where tho deceased persons and their compa- 
nions come armed with barchis and dangs and 
'drunk and feeling that they have a grievance 
against the accused, they attack them causing an 
injury with a sharp edged weapon to one of them, 
the accused can be said to have reasonable appre- 
hension that grievous hurt with deadly weapons 
'would be caused to them so as to give them the 
right of private defence. So also where it cannot 
bo said that the reasonable apprehension of danger 
to the persona of the accused’s party had ceased 
before injuries attributed to tho accused were 
inflicted, It cannot be said that the right of pri- 
vate defence has been exceeded. [P 792 G 1] 


Mohammad Monir, Assistant to Advocate- 
General — for the Crown. 

Jiwan Lai Kapur — for Complainant. 

Harnam Singh — for Respondents. 

Tek Chand J. — Five persons, Ujagar 
Singh, Saudagar Singh, Fauja Singh, Kir- 
pal Singh and Kesar Singh, wore tried 
before the Additional Sessions Judge, Lyall- 
pur, under Ss. 302/149, I. P. C., for having 
murdered Mangal Singh and Sadhu Singh. 
The learned Judge, agreeing with the 
unanimous verdict of tho assessors, held the 
charge unproved and acquitted all the five 
accused persons. The Crown has appealed 
under S. 417, Criminal P. C., against the 
acquittal of two of the accused persons 
only, namely Ujagar Singh and Saudagar 
Singh. We have heard the Assistant to the 
Advocate-General in support of the appeal 
and Sardar Harnam Singh for the two 
respondents. The learned Additional Ses- 
sions Judge rejected the evidence for the 
prosecution as "useless” and held that the 
motive alleged by them was "not believe- 
able”. He found, on the other hand, that 
the deceased's party felt themselves aggriev- 
ed at the respondents having taken more 
than their fixed share of water, and that 
they came drunk and armed with deadly 
weapons and attacked the respondents and 
their companions, when they were quietly 
sitting under the mulberry trees in their 
land. On these findings, he came to the 
conclusion that the deceased’s party were 
the aggressors and that the accused persons 
acting in the exercise of the right of pri- 
vate defence inflicted injuries on Mangal 
Singh and Sadhu Singh which resulted in 
their death. He held therefore that their 
case was covered by S. 100, 1. P. C. Accord- 
ingly he acquitted them. On appeal before 
us counsel for the Crown has not attempt- 
ed to support the case for the prosecution 
as disclosed by the evidence produced by 
them at the trial. He contended that on 
the proved facts and circumstances of the 
case the accused persons had no right of 
private defence and that in any case they 
had exceeded that right. After hearing the 
learned counsel at length and examining 
the record, we see no reason to differ from 
the conclusions of the learned trial Judge. 

We find it proved that the deceased per- 
sons and their companion, P. W. Pal Singh, 
came armed with barchis and dangs, that 
they were drunk, that they felt that they 
had a grievance against the accused, and 
they actually attacked them, causing an 
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injury with a sharp-edged weapon to Sadhu 
Singh (D. W. 1), who was with the respon- 
dents at the time. The repondents thus had 
a reasonable apprehension that grievous 
hurt with deadly weapons would be caused 
to them and they clearly acted in the right 
of private defence. It is contended however 
that this right was exceeded. In support of 
this contention counsel referred us to the 
injuries which were found on the persons 
of Mangal Singh and Sadhu Singh, deceased, 
and Pal Singh (P. W. 16). An examination 
of these injuries however shows that though 
their number, as given by the medical wit- 
ness, is large, in reality they were caused 
by a small number of blows. The medical 
witness himself admitted that in the case 
of Sadhu SiDgh, five of these injuries were 
superficial abrasions, which were probably 
caused while Sadhu Singh was falling down 
and that injuries Nos. (2) to (9) appeared 
to have been caused by Sadhu Singh grasp- 
ing the assailant’s weapon when it was 
pushed or drawn out’. This leaves us really 
with two injuries, caused by effective blows, 
viz. Ni s. (l) and (10), on the person of 
Sadhu Singh. Similarly two effective blows 
appear to have been given to Mangal Singh. 

The whole incident according to the evi- 
dence of Jawand Singh (P. W. 15) lasted 
for about a minute only. In these circum- 
stances it cannot be said that the reason- 
able apprehension of danger to the persons 
of the accused’s party had ceased before 
these injuries were inflicted by them on 
Mangal Singh or Sadhu Singh. We agree 
with the learned Additional Sessions Judge 
in holding that the right of self-defence 
was not excepded. We maintain the order 
acquitting the respondents and dismiss the 
appeal. 

r.m./r.k. Appeal dismissed. 


A. I. R* 


A. I. R. 1938 Lahore 792 

Din Mohammad J. 

Abdul Ghafoor and others — Defendants 

— Appellants, 
v. 

Fajir Ali and another , Plaintiffs and 
another , Defendant — Respondents. 

Second Appeal No. 349 of 1937, Deoided 
on 7th July 1938, from decree of District 
Judge, Karnal, D/- 27th October 1936. 

(a) Custom (Punjab) — Succession — Rajputs 
of Karnal District — Daughters succeed to self- 
acquired property in preference to collaterals. 


Among Rajputs of District Karnal, daughters- 
succeed in preference to the collaterals of tueir 
respective fathers to the self-acquired property 
left by them. [p J 

Cb) Custom (Punjab) - Proof - In.tance. of 
judicial decisions. 

Apart from the i act that instances of other dis- 
tncts on questions of custom are not of much, 
avail, judicial decisions are also not of much 
assistance as they proceed on their own facts and 
are based on the amount of evidence led in each 

oase * [P 793 C 1]. 

Khwaja Feroze-ud-Din — for Appellants. 

Shamair Chand — for Respondents 

(Plainti ffs). 

Judgment. The suit out of which this- 
appeal has arisen was instituted by Mt. 
Allah Di against the collaterals of her 
father, Lakha, for a declaration that she- 
was entitled to succeed to the self-acquired 
property of her father in preference to his 
collaterals who were related to him in the 
seventh degree. Her suit was dismissed on 
9th January 1934, but, on appeal, the 
Additional District Judge set aside the 
judgment of the Court below on the ground 
that the legal representatives of certain, 
defendants who had died during the pen- 
dency of the suit had not been properly 
brought on the record and directed the 
trial Court to re-hear the case. The suit 
was again dismissed on 21st June 1935- 
and from that order an appeal was prefer- 
red to the District Judge once more. He- 
came to the conclusion that, in the first 
instance, the riwaj-i-am was not very clear 
so far as its applicability to the non-ances- 
tral property was concerned and secondly, 
that the presumption that it gave rise to 
was amply rebutted by the instances pro- 
duced on behalf of the plaintiff. He, how- 
ever, on the application of the defendants- 
granted them a certificate under S. 41 (3), 
Punjab Courts Act. 

Counsel for the appellants has urged that 
from time immemorial the custom among 
the Rajputs of the District of Karnal has 
been uniform and that daughters have 
always been excluded from inheritance 
irrespective of the nature of the property. 

He mainly places his reliance on the mass- 
of oral evidence produced by the appel- 
lants and contends that the riwaj-i-am as 
supported by that evidence should prevail 
in this case. Counsel for the respondents, 
who are now on the record as the legal 
representatives of Mt. Allah Di, on the 
other hand urges that so far as the old 
riwaj-i-am is concerned, it applied to an- 
cestral property alone, and inasmuch as ife 
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did not contemplate non. ancestral property, 
the questions and answers in that riwaj-i. 
am cannot serve as a valuable guide in the 
decision of this ca96. lie further stresses 
the fact that it was only in 1910, when 
the distinction between acquired and an- 
cestral property was for the first time 
introduced in the riwaj-i. am, that the per- 
sons responsible for stating the riwaj made 
the old riwaj applicable to the non-ances- 
tral property and that, on this ground, no 
value should be attached to the statement 
of custom in the latest riwaj. i-am, inasmuch 
as it is not so ancient as a binding riwaj 
should be. In addition to this, he relies on 
the three judicial instances produced on 
behalf of the respondents, which clearly 
show that the daughters in those cases did 
succeed in preference to the collaterals of 
their respective fathers to the self-acquired 
property left by them. In view of the fact, 
therefore, that the sheet-anchor of the 
appellants is a bare statement in the latest 
riwaj. i.am, unsupported by instances, and 
on the other side there is a clear proof of 
the fact that on three occasions at least 
the riwaj. i.am, as stated in the Manual of 
1910, was not followed, it cannot be rea- 
sonably urged that the District Judge has 
in this case come to such an erroneous con- 
clusion as to justify my interference. Coun- 
sel for the appellants admits that there is 
no authority of this Court dealing with the 
naatter but he seeks support from certain 
cases relating to the neighbouring Dis- 
tricts of Gurgaon and Hissar. In my view, 
however, apart from the fact that instances 
of other districts will not be of much avail, 
judicial decisions on questions of custom 
are not of much assistance as they proceed 
°n their own facts and are based on the 
amount of evidence led in each case. I, 
accordingly, maintain the decision of the 
.strict Judge and dismiss this appeal. In 
view of the fact, however, that the Dis- 
rict Judge had granted a certificate to the 
appellants under S. 41 (3), Punjab Courts 
c t» I leave the parties to boar their own 

costs before me. 

N.S./r.k, Appeal dismissed. 
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Bhide J. 

Lachhman Das — Petitioner, 
r • v * 

Jai Gopal and others — Respondents. 
xr°^ inal Revn * No - 617 and Cr. Misc. 

^o. 130 of 1938, Decided on 17th June 1938. 


Lahore 793 

Criminal P. C. (1898), S. 561-A — Applica- 
tion for expunging remarks by Magistrate — 
Hemarks wholly unsupported by evidence on 
record even as legitimate inferences and wholly 
unjustified and likely to affect future of appli- 
cant They should be directed to be expunged. 

A Magistrate is, no doubt, entitled to draw legi- 
timate inferences from the evidence on the record 
but where the remarks of the Magistrate, for 
expunging which an application under S. 501 -A is 
presented, are wholly unsupported by the evidence 
on record even as legitimate inference and aro 
wholly unjustified and reflect on the character 
of the applicant and are likely to affect his future 
career, it is only fair that they should be directed 
to bo expunged. [P 791 C 2J 

Amolak Ram Kapur — for Petitioner. 

Jhanda Singh — for Bespondent 

(Jacjdish Lai). 

N. L. Sadana — for llespondents. 

Order. — Criminal Revision No. 617 
and Criminal Miscellaneous No. 130 of 
1938 are connected and can bo disposed 
of together. The respondents Jai Gopal 
(aged 25), Jagdish Singh (aged 20-21), 
Satyapal (aged 20) were prosecuted for oO'en. 
ce3 under Ss. 329, 327 and 347, I. P. C., and 
Jagdish (aged 15) for abetting the offences. 
Jai Gopal was sentenced to rigorous impri- 
sonment for two >ear3, while others were 
only sentenced to imprisonment till the 
rising of the Court chiefly in view of their 
ages. On appeal, the learned Sessions Judge 
reduced the sentence of Jai Gopal also to a 
fine of Rs. 50. The petitioner Lachhman 
Das, who was the victim of the alleged 
offences, has filed a petition for enhance- 
ment of the sentences (Criminal Revision 
No. 617 of 1938) of the convicts on the 
ground that the sentences were grossly 
inadequate and have resulted in failure of 
justice and has also prayed under S. 561. A 
for the expunging of certain remarks in the 
judgment of the trial Court, which reflect 
on his character and which according to 
him are not supported by any evidence on 
the record. 

The ease for the prosecution was that 
Lachhman Das who is a teacher in the Arya 
High School at Hafizabad had admonished 
a boy named Lachhmi Narain (aged about 
14) who was in his class and who is a 
brother of the respondent Jagdish, not to 
keep the company of vagabonds. The refer- 
ence was taken to be to the other three res- 
pondents who are said to have taken great 
offence aod decided to teach Lachhman 
Das a lesson. Accordingly Jagdish decoyed 
Lachhman Das to his house on the pretext 
that his mother wanted to see him, and 
when he went there, he was given a sound 
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thrashing by the other three respondents. 
The defence version was that on the night 
of the occurrence, the four respondents 
returned to the house of Jagdish at about 
9.15 P. m. after playing volley ball. They 
heard a cry from inside and on entering 
found the petitioner Lachhman Das with 
Lachhmi Narain, who complained that the 
former was trying to commit an unnatural 
offence on him by force. The respondents 
were enraged and gave Lachhman Das a 
few slaps and threatened to report the 
matter to the police. Lachhman Das then 
tendered an apology and was let off. The 
respondents however denied that Exhibit 
P/B was the apology, which according to 
the prosecution, Lachhman Das had been 
forced to write. Both the Courts below 
have held the prosecution story to be proved 
in substance and rejected the defence ver- 
sion. The learned counsel for the petitioner 
contended that in view of the serious nature 
of the offences, the sentences passed on the 
respondents are wholly inadequate. (The 
judgment then discussed the evidence and 
proceeded.) This petition for enhancement 
was filed more than three months after the 
judgment of the Sessions Judge was pro- 
nounced. No petition for enhancement has 
been filed on behalf of the Crown and in 
view of all the circumstances I do not think 
this is a fit case for enhancement of sen- 
tences at this stage. As regards the applica- 
tion under Sec. 561-A the petitioner has 
prayed for the following passage in the 
judgment of the trial Court being expunged: 

At the same time, I think, Lachhman Das, 
teacher, has not enjoyed and does not enjoy an 
enviable reputation, and reading between the lines 
one can feel his partiality for the boy Lachhmi 
Narain. It seems this boy had somehow or other 
begun resenting this affection of the teacher who 
had then begun to treat him badly in the class. 
The boy complained of this treatment to his other 
associates and the present crisis seems to have 
developed. 

It was urged that there is no evidence 
whatever on the record to support the 
above remarks which reflect on the charac- 
ter of Lachhman Das and would prejudice 
his future career. The learned counsel for 
the Crown drew my attention merely to 
the fact that the Sessions Judge had made 
somewhat similar remarks and also urged 
that the Magistrate was within his rights 
in drawing inferences from facts, although 
there was no direot evidence to support the 
remarks of the learned Magistrate. The 
only fact to which reference was made in 
this connexion was that some boys used to 


A. I. R. 

go to Lachhman Das's house at night for 
tuition and that this was against the rules 
or the school. The circular containing the 
rules has not been produced. But even if 
some boys were going to Lachhman Das at 
night for tuition, this would not necessarily 
show that he had immoral relations with 
them. It is to be noted in this connexion 
that Lachhman Das is a married man and 
has children. My attention was not drawn 
to any evidence to support the remark of 
the learned Magistrate that “Lachhman 
Das did not or does not possess any envi- 
able reputation." Nor was any evidence 
on the record pointed out showing that 
Lachhman Das had partiality for Lachhmi 
Narain and that the boy had begun to 
resent it. It is noteworthy in this connexion 
that the boy Lachhmi Narain was not 
even produced as a witness in this case. 
The Sessions Judge’s remarks on this point 
are somewhat confused, but I do not think 
he meant to give any finding that Laohh- 
man Das was a man of a disreputable 
character. 

Although a Magistrate may be entitled 
to draw legitimate inferences, the learned 
counsel for the Crown was unable to invite 
my attention to any evidence on the record, 
which would support the above remarks 
even as legitimate inferences. The case for 
the prosecution had succeeded, while the 
defence set up had failed. The above 
remarks being unsupported by any evidence 
on the record, were in my opinion wholly 
unjustified and as they reflect on the char- 
acter of Lachhman Das and may affect 
his future it is only fair that they should' 
be expunged. I accordingly direot them to 
be expunged. 

R.M./r.k. Order accordingly . 

A. I. R. 1938 Lahore 794 

Bhide J. 

Mai Shah and another — 

Creditors — Appellants, 
v. 

J ahru — Debtor — Respondent. 

Second Appeal No. 27 of 1937, Decided 
on 4th November 1937, from order of Dist. 
Judge, Gurdaspur, D/- 19th February 1937. 

Gift — Date of — Presumption. 

Where a person makes an application for muta- 
tion, the presumption is that he has made the 
transfer (gift) when he applies for the transfer 
being noted in the Revenue reoords. The question 
of possession is not material where the donee is a 
minor living with the donor. [P 796 0 1J 


Mal Shah v. Jabru 
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Lahore 79.5 


C. L. Aggarwal — for Appellants. 

Shamair Chand — for Respondent. 

Judgment. — It appears from tho record 
that the application for mutation was made 
on 6th February 1934 and the presump, 
tion is that the applicant had made the 
gift when he applied for the transfer being 
noted in the Revenue records. Tho ques- 
tion of possession is not material in this 
case as the donee is a minor aged about six 
and is living with the donor. As regards 
S. 5, Lim. Act, it was conceded in the Court 
below that it does not apply and point has 
not been raised in the grounds of appeal. 
I see no good ground to interfere and dis- 
miss the appeal with costs. 

R.M. R.K. Appeal dismissed. 
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Addison and Din Mohammad JJ. 

Municipal Committee , Batala — 

Defendant — Appellant, 
v. 

Wali Mohammad and others — 

Plaintiffs — Respondents. 

Second Appeal No. 828 of 1937, Decided 
on 1st February 1938, from decree of 
the Senior Sub. Judge, Gurdaspur, D/. 19th 
March 1937. 


be dismissed as concluded by a finding of 
fact. Ex. P-1 is a document purporting to 
ho a mortgage deed of tho property in suit 

executed by the predecessors-in-intorest of 

the plain till’ in favour of a third party in 
1873 while Ex. P.2 and Ex. P-3 are other 
instances where tho plaintiff asserted a 
right to deal with the property. In tho 
Full Bench decision, 6 Cal 171, 1 it was held 
that the word “right” as U3ed in S. 13, 
Evidence Act, referred to something dis- 
tinct from ownership, that is, a right, which 
attaches either to some property or to 
status; in short, an incorporeal right which, 
though transmissible, is not tangible or an 
object of the bodily senses. If this decision 
is correct, the documents in question would 
be inadmissible in evidence. The same 
decision was arrived at by another Full 
Bench in 13 Cal 352. 2 In 2 C W N 501, 3 
another Full Bench, however pointed out 
that the rule laid down in the above men- 
tioned Full Bench decision had been mate- 
rially qualified by the decision of their 
Lordships of the Privy Council in 22 I A 
60* and 24 I A 10 5 and in 55 Cal 355° a 
Division Bench, presided over by the Chief 
Justice, held that a kabala in favour of the 
tenant which contained a recital that the 
holding conveyed by the said deed was the 
homestead land of the executant of the 
deed was admissible in evidence as a trans- 


Evidence Act (1872), S. 13 — Document pur- 
porting^ to^be mortgage deed executed by prede- 
cessor-in-intereat of plaintiff in favour of third 
party and^ documents in which plaintiff has 
asaerted his right to deal with the property are 
admissible in evidence under S. 13 — Such evi- 
dence is however of little value. 


A document purporting to be a mortgage dee^ 
of property in suit executed by the predecessor-in 
interest of the plaintiff in favour of a third part 
and other documents in which the plaintiff ha 
asserted right to deal with the property are admis 
fiible in evidence under S. 13. The words “ right 
ana customs ” in S. 13 include a right of owner 
alp. Such evidence is however usually of littL 
a ue and a Court should not place exaggeratec 

UfH° r ^ ance on ^is kind of evidence, which i: 

tie more than an admission in favour of th< 
Person making it and is often manufactured it 
is country for the purpose of creating evidenc< 
r i U8 ,® n later in a cIaim fco ownership : A I R 1937 

12 AU 1 ( F B P A 1 R 1921 Mad 383 > 

aiad 2 P 4 and 10 Bom 439, Iiel. on; Case laic 
discussed. [p 796 c 

Hem Raj Mahajan — for Appellant. 
bulam Mohi-ud-Din — for Respondents. 


.• J, The only question involved 

this second appeal is whether the docu- 

® Hxs. P-1.P.2 and P-3 are admissible 
vi ence. If they are, the appeal must 


action within the meaning of S. 13, Evi- 
dence Act, in a suit in which the nature of 
the tenancy was agitated. 

A Division Bench of the Patna High 
Court held in 1 Pat 375' in a suit which 
the plaintiffs claimed the land as their man 
land and the defendant claimed it as his 
jote, that an ekrarnama, produced by the 
plaintiffs, addressed by a third person to 
an ancestor of the plaintiffs, in which the 
land in suit was described as man land, was 
admissible under Section 13, Evidence Act. 

Another Division Bench of the same Court 

^ •• • • •• 

1. Gujju Lall v. Fatteh Lall, (1881) G Cal 171 = 

6 C L R 439 (F B). 

2. 8urender Nath Pal v. Brojo Nath Pal, (1386) 

13 Cal 352 (F B). 

3. Tepukhan v. Rajoni Mohun Das, (1898) 25 Cal 

522=2 C W N 601 (F B). 

4. Ram Ranjan Chuckerbutty v. Ram Narain 

Singh, (1895) 22 Cal 533=22 I A 60=6 Sar 
530 (P C). 

5. Bitto Kunwar v. Kesho Pershad, (1897) 19 All 

277=24 IA 10=7 Sar 131=1 CWN 2G5 (PC). 

6. Monmotha Nath Mitra v. RajeswarRai, (1928) 

15 A I R Cal 315=107 I C 81=55 Cal 355= 
32CWN 184. 

7. Sabran Sheikh v. Odoy Mahto, (1922) 9 A I R 
Pat 488=70 I C 18=1 Pat 375=3 P LT792. 
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in A I R 1933 Pat 656 8 held that it was 
permissible to use recitals in sale deeds to 
show the nature of the title that was being 
asserted and as transactions relevant under 
S. 13, Evidence Act, by which a right was 
claimed or asserted on some past occasion. 
In 12 Pat 285 9 however another Division 
Bench held that the word "right” as used 
in S. 13, Evidence Act, meant an incor. 
poreal right as distinct from ownership of 
property, 6 Cal 171 1 being followed. The 
decisions of the Calcutta and Patna High 
Courts are therefore not very helpful on 
the question. The Bombay, Madras and 
Allahabad rulings are in favour of the view 
that such documents are admissible in evi. 
dence. In 10 Bom 439 10 it was said that 
the words "rights and customs” in S. 13 
must be understood as comprehending all 
rights and customs recognized by law. and 
therefore included a right of ownership. 
The same view was taken in 12 Mad 9, 11 
15 Mad 12, 12 16 Mad 194 13 and A I R 1921 
Mad 383. 14 The decision of the Allahabad 
High Court is 12 All l. 15 Only one deci- 
sion of this Court has been referred to, 
namely AIR 1937 Lah 688, 16 which was 
decided by a single Judge. It was held that 
such documents were admissible in evi- 
dence. It seems to us that the preponder- 
ance of authority is in favour of the view 
that these documents are admissible in evi- 
dence and we so hold. It might however 
|be stated that such evidence is usually of 
little value and a Court should not place 
exaggerated importance on this kind of evi- 
dence, which is little more than an admis- 
sion in favour of the person making it and 
is in this country often manufactured for the 
purpose of creating evidence for use later on 
in a claim to ownership. On this finding 
we dismiss the appeal but make no order 
as to costs of this Court. 

r.M./r.K. Appeal dismissed. 


8 . Koshava Prasad Singh v. Brahmdeo Rai. (1933) 
20 A I R Pat 666=149 I C 1177=13 Pat 46. 

9. Ram Kiahun v. Niranjan Pandey, (1933) 20 

AIR Pat 285 = 146 1 G 223=12 Pat 2t5=14 
P L T 675. 

10. Ranchhoddas Krishnadas v. Bapu Narhar, 
(1886) 10 Bom 439. 

11. Ramaeami v. Appavu, (1889) 12 Mad 9. 

12. Venkatasami v. Venkatreddi, (1892) 15 Mad 12. 

13. Vythilinga v. Venkatachala, (1893) 16 Mad 194. 

14. Nallasiva Mudaliar v. Ravan Bibi, (1921) 8 

AIR Mad 383 = 70 I C 389. 

16. Collector of Gorakhpur v. Palakdhari Singh, 
(1890) 12 All 1 (F B). 

16. Ihsan Ilahi v. Ata Ullah, (1937) 24 A I R Lah 
688=172 C 769=89 P L R 389. 
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Monroe and Din Mohammad JJ. 

Emperor 

v. 

Amar Singh Accused — Respondent. 

Criminal Appeal No. 164 of 1938, De- 
cided on 21st June 1938, from order of 
the Addl. Sess. Judge, Lyallpur, D/- 13th 
November 1937. 

(a) Criminal P. C. (1898), S*. 337 (1), 10 (2> 
—Term “District Magistrate” in Sec. 337 (1) 
includes Additional District Magistrate em- 
powered under S. 10 (2)-Pardon tendered by 
such Additional District Magistrate without 
sanction of District Magistrate is not invalid. 

The term "District Magistrate” in S. 337 (1) 
includes an Additional District Magistrate em- 
powered by the Local Government under S. 10 (2) 
to exercise all the powers of a District Magistrate 
and a pardon tendered under S. 337 (1) by such 
Additional District Magistrate without the sanc- 
tion of the District Magistrate is not invalid. The 
Additional Magistrate in tendering suoh pardon, 
is not in any way affected by the Proviso to- 
S. 337 (1) and is in his own right empowered 
under the law to tender the pardon. It was not 
the intention of the Legislature in using the defi- 
nite article ‘the’ before the District Magistrate in 
S. 337 to specify the District Magistrate appointed 
as suoh and not the Additional District Magistrate 
empowered as such : A 1 R 1936 Lah 353, Com - 
merited upon. [P 798 C 1, 2] 

(b) Criminal P. C. (1898), Ss. 337 (1), 
337 ( 1- A) — Magistrate tendering pardon, stat- 
ing in his order that pardon has been tendered 
to person concerned to make him approver 
to connect accused with offence of murder 

It amounts to sufficient compliance with 
S. 337 (1- A). 

Where a Magistrate tendering a pardon under 
S. 337 (1) states in his order that in order to con- 
nect the accused with the offence of murder, it is 
essential to make an approver in the case and that- 
therefore he tenders pardon under Seo. 337 to the 
person concerned, it amounts to sufficient compli- 
ance with provisions of S. 337 (1-A), as no dearer 
reason for tendering the pardon can be imagined. 

(P 798 0 2] 

(c) Criminal P. C. (1898), S. 337 (1) — It is 

not necessary that acceptance of pardon ten- 
dered should be expressed in any particular 
manner — It is to be gathered from circum- 
stances. 

Where a pardon has been tendered under 
8. 337 (1), it is not necessary that the acceptance 
thereof should be in writing or that it should be 
expressed in any other manner; it is to be gathered 
from the circumstances ; where the person to 
whom pardon is tendered appears before various 
Magistrates in the capacity of a witness and net 
that of an accused person, it is a clear indication 
of the fact that he has accepted the pardon ten- 
dered to him. [P 798 0 2; P 799 0 1] 

(d) Criminal P. C. (1898), S. 3*7 (2) — 
Magistrate other than Magistrate taking cogni- 
zance of offence is entitled to record statement 
of person to whom pardon has been tendered. 


Emperor v. Amar Singh 
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Although 8. 337 (2) contemplates that ovcry 
person accepting tender shall bo oraminod as a 
witness, in tho Court of the Magistrate taking 
cognizance of the offenco and in tho fub-equent 
trial, if any, it is open to a Magistrate, other than 
the Magistrate taking coguizanco of tho offenco 
to record statement of tho person to whom tho 
pardon has been tendered ’.AIR 1933 I ah 321, 
Bel. on. [P 799 Cl] 

Mohammad Monir, Assist, to Advocate- 
General — for Appellant. 

Chaman Lai — for Respondent. 

Din Mohammad J. — This is an appeal 
from tho order of the Additional Sessions 
Judge, Lyallpur, acquitting Amar Singh 
■who had been convicted by a Magistrate, 
First Class, of an offenco under S. 193, 
Penal Code, and sentenced to four years’ 
rigorous imprisonment. The Additional Ses- 
sions Judge has based his decision on the 
following conclusions : (l) that Lala Sant 
Ram, Additional District Magistrate, was 
not empowered in law to tender a pardon 
to Amar Singh and consequently the whole 
proceedings following thereupon were void; 
(2) that no reasons having been recorded 
by the Additional District Magistrate a3 
required by S. 337 (l-A), Criminal P. C., 
the tender of pardon was bad in the eye of 
the law ; (3) that there was no evidence to 
show that Amar Singh had ever accepted 
the pardon ; (4) that the statement of Amar 
Singh made before Mr. Allah Dad Khan, 
Magistrate, was not recorded in a free 
atmosphere, and (5) that the statement 
made before Mr. Allah Dad Khan, Magis- 
trate, had been made under pressure from 
the police. After hearing the Assistant 
Advovocate-General for the Crown and 
Mr. Chaman Lai for Amar Singh, we have 
•come to the conclusion that not one of the 
reasons recorded by the Sessions Judge for 
the acquittal of Amar Singh is sound in 
law. We will take the points mentioned 
above seriatim. 

(l) S. 337 (l) lays down that in the case 
of any offence triable exclusively by the 
High Court or Court of Session, the District 
Magistrate, a Presidency Magistrate, a Sub- 
divisional Magistrate or any Magistrate of 
the First Class may, at any stage of the 
investigation or enquiry into, or the trial 
of the offence, tender a pardon to such 
person on certain conditions. In the Proviso 
attached to this sub.seobion, it is made clear 
that where the offence is under enquiry or 
trial, no Magistrate of the First Class other 
than the District Magistrate shall exercise 
the power hereby conferred unless he is the 
Magistrate making the enquiry or holding 


tho trial and, where the offence i.s under 
investigation, no such Magistrate shall 
exercise the said power unless he is a 
Magistrate having jurisdiction in a place 
whore the offence might he enquired into 
or tried an d tho sanction o f the Distri ct 
M agistrate has been ohtai nod to th e exe r- 
cise thereo f. The contention raised on behalf 
of Amar Singh which found favour with 
the Sessions Judge was that although Lala 
Sint Run was an Additional District 
Magistrate and as such had been em- 
powered by the Local Government under 
S 10 (2), Criminal P. C , to exercise all the 
powers of a District Magistrate under the 
Code, ho could not he treated as a "Dis- 
trict Magistrate under S. 337 inasmuch as 
the words used in S.^337 are “the District 
Magistrate” and not “a District Magistrate.” 
It was consequently urged on his behalf 
that under the second part of the Proviso, 
Lala Sant Ram stood in need of tho sanc- 
tion of the District Magistrate for a valid 
tender of pardon and that as no sanction of 
the District Magistrate had been obtained 
by him to the pardon tendered to Amar 
Singh, the pardon could nob be legally 
recognized. This, in our view, is an erro- 
neous way of interpreting these provisions 
of law. We find however that in this 
matter the Sessions Judge is supported 
by an authority of this Court reported in 
16 Lah 594. 1 The matter before the Divi- 
sion Bench in that case had nothing to do 
with the interpretation of S. 337 but in the 
course of his judgment Bhide J. made the 
following observations : 

lb would appear from the Proviso to S. 337, 
Criminal P. C., that when pardon is to be tendered 
during the course of an enquiry or trtal, it must 
be tendered by 'the District Magistrate.’ There is 
only one District Magistrate for a district (vide 
S. 10, Criminal P. C.j, and although the Addi- 
tional District Magistrate may have the powers of 
a Distriot Magistrate he cannot be called ‘the 
District Magistrate’. 

Coldstream J. agreed with the judgment 
of Bhide J. Apart from the fact that this 
is an obiter dictum, we may say with all 
respect that we have not been able to rea- 
lize on what ground the distinction between 
"the District Magistrate” and "a District 
Magistrate” is based. It is true that S. 10(1) 
lays down that in every District outside the 
Presidency towns the Local Government 
shall appoint a Magistrate of the First Class, 
who shall be called the District Magistrate 

1. Faqir Singh v. Emperor, (1936) 23 A IB Lah 
853=1936 Cr 0 291 = 162 I 0 180=37 CrLJ 
615=16 Lah 694=37 P L R 715. 
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and in sub-s. (2) it is provided that the 
Local Government may appoint any Magis- 
trate of the First Class to be an Additional 
District Magistrate and such Additional 
District Magistrate shall have all or any of 
the powers of a District Magistrate, under 
this Code as the Local Government may 
direct. But, that does not mean that the 
District Magistrate referred to in sub.s. (l) 
is a different functionary from the District 
Magistrate referred to in 3ub-s. (2). In 
Part 5 of Sch. 3, Criminal P. C., the ordi- 
nary powers of a District Magistrate have 
been specified and these powers include 
power to tender pardon to an accomplice 
at any stage of a case” under S. 337. Conse- 
quently, sub-s. (2) of S. 10 refers to the 
powers of a District Magistrate evidently 
using the term in a general sense, and the 
mere fact that in sub-s. (l), the article ‘the’ 
has been used before the words “District 
Magistrate” does not, in our view, alter the 
situation in any manner. 

Similarly, when the Legislature used the 
words ‘the District Magistrate’ in S. 337(1), 
it did not intend to exclude an Additional 
District Magistrate upon whom the ordi- 
nary powers of a District Magistrate had 
been conferred under sub-s. (2) of S. 10. 
We cannot believe that by the use of the 
definite article before “District Magistrate” 
in Sec. 337, the Legislature intended to 
specify the District Magistrate appointed 
as such and not the Additional District 
Magistrate empowered as such. If this wore 
so, the whole object of conferring ordinary 
powers of a District Magistrate including 
power to tender pardon is clearly defeated. 
There is no meaning in conferring on a 
person a power which cannot be exercised 
by that person. The Sessions Judge has 
referred to sub-s. (3) of S. 10 in support of 
his conclusion, but we are unable to see 
how that sub-section offers any help in that 
matter. It merely says that for the purposes 
of S. 192, sub-s. (l), S. 407, sub-s. (2) and 
S. 528, sub-ss. (2) and (3), such Additional 
District Magistrate shall be deemed Iso be 
subordinate to the District Magistrate, and 
inasmuch as those provisions of law deal 
with special matters relating to transfer or 
withdrawal of cases or appeals, it is not 
clear how the subordination of the Addi- 
tional Distriot Magistrate to the District 
Magistrate mentioned in connnexion there- 
with deprives the Additional Distriot Magis- 
trate of the exercise of powers otherwise 
conferred upon him under S. 10 (2). To us 
this matter appears to be so obvious that it 


A. I. R, 

requires no further discussion and if once it 
is held that the Additional District Magis- 
trate could act as the District Magistrate 
under S. 337, the argument employed by 
the Sessions J udge and repeated before us 
by counsel for Amar Singh falls to the 
ground. We hold therefore that the Addi- 
tional District Magistrate was not in any 
way affected by the Proviso to S. 337 (l) 
and that he was in his own right em. 
powered under the law to tender a pardon' 
to the accused. 

(2) Coming now to the matter of record- 
ing reasons, we are surprised to find that 
the Sessions Judge has devoted a substan- 
tial part of his judgment to discussing whe- 
ther the non-compliance with sub-s. (l-A) 
of S. 337 is an illegality or a mere irregula- 
rity and whether all the proceedings taken 
subsequent to the pardon thus tendered are ' 
vitiated on that account. Sub-s. (l) of S. 337 
contemplates that a pardon is to be tendered 
with a view to obtaining the evidence of 
any person supposed to have been directly 
or indirectly concerned in or privy to the 
offence” and in Ex. P/G, which is the 
record of the pardon tendered to Amar 
Singh it is clearly stated that 
in order to connect the accused with the offence 
of the murder of Mt. Jamna, w/o Tara Singh, 
caste Bhatra of Gobindpura, Police Station Sadar 
Eyallpur, it is essential to make an approver in 
this case. I therefore tender pardon under S. 337, 
Criminal P. 0., to Amar Singh, son of Pheru 
Singh, .... 

What clearer reason could be recorded for, 
tendering a pardon to Amar Singh cannot! 
be imagined and we really fail to under-! 
stand why the Sessions Judge in the face! 
of this document failed to realize that the 
only thing required by law to be done had 1 
been amply done. 

(3) It was contended before the Sessions 
Judge that there was no proof on the record 
to show that Amar Singh had accepted the 
pardon tendered to him. The same argu- 
ment has been reiterated before us but, 
in our view, it has no force whatever. The 
very fact that Amar Singh appeared before 
the various Magistrates in the capacity of 
a witness, and not that of an accused per- 
son, is a clear indication of the fact that he 
had accepted the pardon tendered to him. 

So long as the pardon tendered is not 
accepted the person concerned is treated as 
an accused person in the case and it is only 
after it is accepted that he is removed from 
that category and treated as a witness. It 
is nowhere laid down in the Criminal Pro- 
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cedure Code that the acceptance should be 
in -writing or that it should be expressed 
in any other manner; it is to be gathered 
from the circumstances, and there is no 
doubt whatever from the circumstances 
brought on the record that the pardon 
tendered to Amar Singh had been accepted 
by him. The fact is deposed to by the Addi- 
tional District Magistrate and his Roader 
and, apart from the circumstantial evidence 
referred to above, this direct evidence is 
enough to establish conclusively that the 
pardon had been accepted by Amar Singh. 

(4) and (5). The remaining two points 
relied upon by the Sessions Judge namely 
(a) that the statement of Amar Singh made 
before Mr. Allah Dad Khan, Magistrate, 
had not been reported in a free atmosphere 
and (b) that it was the result of torture by 
the police are not very material in this case 
inasmuch as the charge against the accused 
was that he had altogether denied having 
made any statement before Mr. Allah Dad 
Khan and the factum of a statement hav- 
ing been made by a person is quite a dif- 
ferent matter from what its legal effect may 
be on account of the circumstances in 
which it was made. If it were necessary, 
however to record a finding on this aspect 
of the case, we have no hesitation in hold- 
ing that no pressure was brought to bear 
upon Amar Singh to make the statement 
that he made before Mr. Allah Dad Khan 
and that the circumstances in which that 
statement was recorded do not support the 
conclusion that the statement was not 
voluntary or that it was being made at the 
time when Amar Singh was under any 
pressure from the police. 

A new point was raised before us by 
Mr. Chaman Lal, counsel for Amar Singh, 
that inasmuch as sub-s. (2) of S. 337 con- 
templates that every person accepting a 
tender shall be examined as a witness in 
the Court of the Magistrate taking cogni- 
zance of the offence and in the subsequent 
trial, if any, no other Magistrate is em- 
powered to record the statement of a person 
to whom pardon has been tendered. This 
matter is concluded by authority and need 
be discussed any further : see 1 4- Lah 
^ oun80 l f° r the accused finally urged 
that the case of Amar Singh is not covered 
by Part I of S. 193, I. P. C., but falls 
tinder Part II of that Section. This again 

2. Emperor v. Parmanand, (1933) 20 AIR Lah 
321=1933 Cr C 664=142 I 0 776=34 Cr L J 
• 469=14 Lah 607=34 PLR 421. 


is immaterial as it only affects the ques 
tion of the sentence, and not of the convic 
tion, of the accused. 


It only remains to consider now whether 
the charge of perjury has been brought 
home to the accused and on that matter 
we are not in any doubt whatever. Lala 
Sant Ram and his Reader have deposed to 
the effect that Amar Singh was tendered a 
pardon which he accepted. Mr. Allah Dad 
Khan ha3 stated that of hi 3 own free will 
and accord Amar Singh made a statement 
before him after ho had accepted the tender 
of pardon and it is not disputed that his 
statement recorded by the committing 
Magistrate on 3rd September 1936, is in 
direct opposition to what he had made 
before Allah Dad Khan. Amar Singh’s state- 
ment to the efieet that no pardon had been 
tendered to him and that he had accepted 
none and that he had made no statement 
before Mr. Allah Dad Khan, Magistrate, 
clearly brings his case within the purview 
of S. 193 even if his statement before Mr. 
Allah Dad Khan and the contradictions 
introduced by him later in the statement 
before the committing Magistrate are 
ignored altogether. Holding therefore that 
the accused has committed an offence under 
S. 193, I. P. C., we set aside the order of 
the Sessions Judge, acquitting Amar Singh, 
and sentence him to eighteen months’ rigo- 
rous imprisonment from to-day. 


R.M./R.K. 


Order set aside. 
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Beckett J. 

Manohar Lal , Defendant and others , 

Plaintiffs — Appellants, 

v. 

Roshan Lal and another — Plaintiffs 

— Respondents. 

Second Appeal No. 397 of 1938, Decided 
on 11th July 1938, from decree of the 
District Judge, Hissar at Gurgaon, D/. 
21st February 1938. 

Civil P. C. (1908), O. 1, R. 10 — Necessary 
party — Rule refers to suits as framed — After 
trial, Court thinking that claim of one claimant 
should be dismissed— Such person should not be 
struck out. 

When O. 1, R. 10 provides that the Court may 
strike out the name of a party who has been 
improperly joined as plaintiff or defendant, these 
words have reference to the suit as framed and it 
cannot possibly be suggested that any person who 
claims to be the owner of an equity of redemption 
is not a proper party to a suit for redemption of 
the mortgage. It was certainly never intended 
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that the claim of a necessary party should be first 
tried and that his name should then be struok of! 
the record on the ground that his claim ought to 
be dismissed before any decree has been pissed. 

[P 800 C 1] 

Where therefore a Court after trial thought that 
claim of one person out of other claimants should 
be dismissed, it cannot strike out the name of 
that person under 0. 1, R. 10 but it should pass 
a deoree dismissing that person’s claim. 

[P 800 C 1] 

Shamair Chand — for Appellants. 

Achhru Ram — for Respondents. 

Judgment. — Four persons sued for 
redemption of a mortgage. After the trial 
of these claims, the trial Court came to the 
conclusion that the claims of two of these 
persons should be dismissed. Instead of 
dismissing their claim by means of a decree 
however it proceeded to strike out their 
names under O. 1, R. 10, Civil P. C., on the 
ground that they had not been properly 
joined as parties to the suit. An appeal 
was presented to the District Court, which 
ordered that the name of one of the plain, 
tiffs should be restored, but not the other 
name. A second appeal has been preferred 
to this Court by the defendant asking that 
the name which has been restored should 
be struck out. I do not propose to enter 
into the merits of this case. It seems to me 
that the trial Court has entirely misunder- 
stood the purpose for which O. 1, R. 10 is 
intended to be used. When the Rule pro. 
vides that the Court may strike out the 
name of a party who has been improperly 
joined as plaintiff or defendant, these words 
have reference to the suit as framed and it 
cannot possibly be suggested that any per- 
son who claims to be the owner of an 
equity of redemption is not a proper party 
to a suit for redemption of the mortgage. 

It was certainly neyer intended that the 
claim of a necessary party should be first 
tried and that his name should then be 
struck off the record on the ground that 
his claim ought to be dismissed before any 
decree has been passed. Such a procedure 
can only lead to multiplicity of proceedings. 
In the present instance, the correct proce- 
dure would be to keep the names of all the 
plaintiffs on the record until a preliminary 
deoree is passed. If the Court is then of 
opinion that any of the olaims have failed, 
these olaims can then be dismissed as part 
of the preliminary decree; and if an appeal 
is preferred against this decree, the olaims 
of all the parties concerned can then be 
heard together. If the names of any of the 
parties are struok off the record after a 


preliminary decree has been passed against 
them and has become final, this would be 
quite a different matter, for they then would 
no longer be necessary parties to the pro- 
ceedings. 

For these reasons I direct that the two 
names which have been struck off should 
again be restored to the record until a 
preliminary decree is passed and becomes 
final, a course to which counsel on both 
sides agree. There will be no decision on 
the merits of their claims at the present 
stage, and the decision of the District Court 
on this point should be regarded as can- 
celled. Costs will be costs in the suit. Stay 
order is discharged. 

B.D./r.K. Order accordingly. 
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Addison Ag. C. J. and Din 

Mohammad J. 

Sheo Nath and others , 

Defendants — Appellants, 
v. 

Mughla, Plaintiff and others, 

Defendants — Respondents. 

Letters Patent Appeal No. 38 of 1938, 
Decided on 4th July 1938, from decree of 
Dalip Singh J., in S. A. No. 1027 of 1937, 
D/- 3rd January 1938. 

Easement — Necessity — Convenience is not 
criterion but absolute necessity. 

An easement of necessity is not to be granted 
merely on the ground of convenienoe and advan- 
tage, but solely on the ground of absolute neces- 
sity. Where there are other ways for ingress and 
exit, an easement of necessity cannot be olaimed 
merely on the ground that such ways are incon- 
venient ‘.AIR 1937 Oudh 263, Foil. 

[P 801 0 1, 2] 

Shamair Chand — for Appellants . 

D. N. Aggarwal — for Respondent 

(Plaintiff). 

Addison Ag. C. J. — The plaintiff sued the 
defendants for a permanent injunction res- 
training the latter from obstructing his 
passage along the pathway X to T, leading 
to his fields. It was alleged that the path- 
way was sufficient fpr the passage of cattle 
and cars and that the plaintiff had an 
easement thereon as he had been passing 
as of right along it for more than twenty 
years. The passage was also claimed as an 
easement of necessity. The trial J udge held 
that the plaintiff had established the right 
to use such a pathway and further that 
he was entitled to it as an easement of 
necessity. He therefore decreed the suit. 
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The lower Appellate Court held that the 
plaintiff had completely failed to establish 
that he had been using this pathway as of 
right for the last twenty years and has 
noted that when it inspected the spot it 
could not even find a footpath there. As 
regards easement of necessity the lower 
Appellate Court held that the plaintiff’s 
fields were surrounded by the fields of 
other persons as well as by the fields of the 
defendants and that therefore no question 
of easement of necessity arose. On these 
findings it accepted the appeal and dis- 
missed the plaintiff’s suit. On second appeal 
to this Court, the learned Judge accepted 
the finding of fact that no easement had 
been established as of right but came to 
the conclusion that as the plaintiff must 
have some means of access to his fields and 
as the land was once shamilat, the law pre- 
sumed an easement of necessity, giving a 
right of passage over the defendants’ fields 
to the plaintiff. On this ground he accepted 
the appeal and held that the plaintiff was 
entitled to a five feet wide pathway 
through the defendants’ fields, and against 
this decision this appeal under the Letters 
Patent has been preferred. 

It is correct that this land and other 
land round about was shamilat in 1869 
when it was partitioned. That is a long 
time ago and the plaintiff has been getting 
to his fields all that time. In villages as a 
matter of fact the usual way of getting to 
fields is through one’s neighbours' fields 
when those fields are vacant and there are 
only pathways in very few places. In order 
to give an easement of necessity where a 
partition has been made of joint property 
of several persons, the easement must be 
neoessary for enjoying the share of one of 
the former joint owners. But it is obvious 
that other land was also shamilat and the 
persons owning the other land are not 
parties to this suit, so that it cannot be 
held that this is the only way along which 
the plaintiff can go to his fields. Indeed 
from the plan it is obvious that he can go 
from other directions, though of course he 
would then also be going through the fields 
of other persons. It was held by a Division 
tfenoh in A I R 1937 Oudh 263 1 that an 


lOasement of necessity is not to be granted 
[Merely on the ground of convenience and 
[advantage, but solely on the ground of 
Absolute necessity. Where t here are other 

® e 8 am v * Luoknow Improvement Trust, 
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ways for ingress and exit, an easement of 1 
necessity cannot be claimed merely on the' 
ground that such ways are inconvenient. 
It is impossible therefore to hold in this 
case that there is an easement of necessity 
along the pathway X to T, as claimed by 
the plaintiffs. Further the partition took 
place in 1869 and it is now much too late 
to claim such an easement. For the reasons 
given we accept this appeal and dismiss 
the plaintiff's suit with costs throughout. 
B.D./r.k. Appeal allowed. 
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Ram Lall J. 

Chaudhn Fateh Din — Decree-holder 

— Appellant, 
v. 

Diwan Chand and another , .Judgment- 
debtors and another , Decree-holder — 

Respondents. 

Exn. First Appeal No. 395 of 1937, Deci- 
ded on 30th May 1938, from order of Senior 
Sub. Judge, Sialkot, D/. 29th October 1937. 

* (a) Civil P. C. (1908), S. 73-Decree by 
one decree-holder against three persons — 
Decree by another decree-holder against two 
of them — Sale in execution of latter's decree — 
Former decree-holder is entitled to rateable 
distribution. 

For rateable distribution it makes no difference 
in law that the parties are two in one case and 
three in the other so long as the same share of the 
two parties, who are common in both decrees, is 
sought to be attached. Hence where there is a 
decree by a decree-holder against three persons and 
another decree-holder obtains a decree against two 
of them and a sale i6 held in execution of his 
decree, former deoree-holder is entitled to rateable 
distribution in the sale proceeds : A 1 R1926 Bom 
150. Rel. on. [P 802 G 2] 

(b) Civil P. C. (1908), S. 73 — Sale proceeds 
held by Sub-Judge, First Class — Senior Sub- 
Judge can, without intervention of District 
Judge, transfer case to himself for rateable 
distribution. 

Where sale proceeds are held by the Sub-Judge 
First Class, the senior Sub-Judge is competent, 
without intervention of the District Judge, to call 
for the sale proceeds to his Court to be rateably 
distributed amongst decree-holders qualified under 
S. 73 : AIR 1925 Bom 420, Rel. on. (P 802 C 2; 

P 803 0 1) 

(c) Civil P. C. (1908), S. 73 — Order in dispute 
between rival decree-holders is not appealable. 

If an order is made undor S. 73 it is an order in 
execution proceedings and not a decree, being be- 
tween two rival decree-holders and is therefore not 
appealable, the judgment-debtor being not con- 
cerned with the dispute : A I R 1915 Cal 658 ; 
AIR 1921 Pat 401 and AIR 1931 Bom 252, 
Rel. on. (P 803 C 1] 

Khawaja Firoz-ud-Din Ahmed — 

for Appellant . 

Hem Raj Mahajan — for Respondents. 
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Judgment. — One Bam Bakha Mai ob- 
tained a decree on 16th November 1932, 
against Diwan Chand, his brother Munshi 
Bam, his son Khairaiti Bam, his father 
Bamji Das and Munshi Barn’s son Walati 
Bam. So far as Diwan Chand was concerned, 
his person and property were both liable, 
but as against the other judgment-debtors 
they were liable only to the extent of the 
joint Hindu family property in their hands. 
An appeal was made to the High Court and 
the decree was modified on 26th April 
1935, reducing the amount of the decree to 
Bs. 9700 and discharging Walati Bam. 
During the pendency of the appeal Bamji 
Das died and his share fell to his heirs. 
The result therefore was that Diwan 
Chand was still liable personally and 
Kharaiti Bam and Munshi Bam only to 
the extent of the family property in their 
hands. Bam Bakha Mai took out execution 
on 18th December 1932, and attached cer- 
tain houses and shops, but because of the 
pendency of the appeal in the High Court 
and because of various objections the execu- 
tion remained pending and the sale of the 
attached property was stayed. Bam Bakha 
Mai after the decision of the High Court 
applied for the revival of the execution 
proceedings and for the sale of three quar- 
ters of the property, Walati Barn’s share 
having been absolved. 

One Fateh Din had also got a decree 
against Diwan Chand and his son Kharaiti 
Bam for Bs. 13,000 on 16th November 

1935. He sued out execution and half the 
property of the family was sold on 4th 
August 1936. At this sale Fateh Din him- 
self purchased the property. On 6th August 

1936, the Court of the Sub- Judge, First 
Class, in whose Court these proceedings 
were going on, made an order to the effect 
that the sale had taken place and for objec- 
tions regarding the illegality of the sale the 
case was to come up on 3rd October 1936. 
In the meantimo Bam Bakha Mai applied 
on 21st August 1936 and again on 5th 
October 1936, that execution proceedings 
in the Court of the Sub- Judge, First Class, 
be transferred to the Court of the Senior 
Subordinate Judge for rateable distribution, 
as the Court of the Senior Sub-Judge was 
of higher grade than that of the Sub- Judge, 
First Class, who was dealing with the 
execution case of Fateh Din. Fateh Din 
contested Ram Bakha Mai’s prayer for 
rateable distribution on the ground that 
the judgment-debtors in the two cases 
were different as they did not fill the same 


legal character and were in fact different 
legal entities. The records of the case wer& 
brought from the Court of the Sub-Judge, 
First Class, to that of the Senior Subordi- 
nate Judge, and on Fateh Din’s objection 
the only issue struck in the case was 

whether Ram Rakha Mai decree-holder was enti- 
tled to rateable distribution in the sale proceeds 
realized in the execution of Chaudhri Fateh Din’s 
decree ? 

The learned Senior Sub. Judge, by his- 
order dated 29th October 1937, held that 
Bam Bakha Mai could claim rateable dis- 
tribution in the sale proceeds realized by 
the junior Court, as the attachment was 
first made by Bam Bakha Mai, and fur- 
ther that the judgment-debtors in the two 
decrees were in fact the same. Fateh Din 
has appealed to this Court through Kha- 
waja Feroze-ud-Din Ahmad and after hear- 
ing lengthy arguments in the case the 
parties took two dates from me on the 
ground that they wanted to compromise 
the matter. I acceded to this request on 
the belief that a compromise would be 
effected, but the parties have eventually 
informed me that they have not been able 
to come to terms, and therefore I proceed to- 
give my decision on the appeal before me. 

It appears to me that it makes no differ- 
ence in law that the parties are two in one 
case and three in the other so long as the 
same share of the two parties, who are 
common in both decrees, is sought to be 
attaohed. The judgment-debtors, Diwan 
Chand and his son Khairaiti Bam, are com- 
mon in both cases and I am of the opinion 
therefore that the learned Senior Sub- 
Judge decided correctly in holding that the 
proceeds of the sale in the execution of 
Fateh Din’s decree could be made the sub- 
ject of rateable distribution in this case. In 
A I B 1926 Bom 150 1 it was decided by a 
Division Bench of the Bombay High Court 
that where A obtained a decree against B 
and C, and in execution attached the pro- 
perty of both, and D, who held a decree 
against C alone, applied for rateable distri- 
bution, D was entitled to claim such rate- 
able distribution in the assets found to 
belong to the share of C. It was objected 
on behalf of Fateh Din that the Senior 
Sub- Judge could not transfer the case to 
himself without the intervention of the 
District Judge, but I am of the opinion 
that it was competent for the Senior Judge 

1. Hussain Saheb Haider Saheb v. BabajiDhond- 

deo, (1926) 18 A I R Bom 150=93 I 0 222= 

28 Bom L R 78. 
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to call for the sale proceeds to his Court 
to be rateably distributed amongst decree, 
holders qualified under S. 73, Civil P. C., 
and I am supported in this view by a Divi- 
sion Bench ruling of the Bombay High 
'Court reported in 49 Bom 655. 2 

The questions decided by the Senior 
Sub. Judge were in fact one under S. 73, 
Civil Procedure Code. If the order was 
made under S. 73, it was an order in exe- 
cution proceedings and not a decree and 
was therefore not appealable : see in this 
oonnexion 42 Cal l, 3 A I R 1921 Pat 401 4 
and A I R 1931 Bom 252. 6 It appears to 
me that the judgment-debtor is not con- 
cerned in this dispute between two rival 
decree-holders and that therefore no appeal 
lies. Mr. Feroze.ud-Din Ahmad, in the 
course of his address, urged me to the 
matter before me as a revision application, 
if I hold that an appeal was not compe- 
tent. He based his contention on the 
grounds, (a) that there was no regular 
application for execution but merely an 
application for rateable distribution, (b) 
that the transfer to the Court of the Senior 
Bub-Judge should have been through the 
District Judge, and (c) that his client hav- 
set off the sale proceeds against the 
amount of his decree the proceedings in the 
Court of the Junior Sub- Judge could not 
be upset by the Senior Sub. Judge. 

far as (a) is concerned, it is apparent 
that the application of Ram Rakha Mai for 
execution was previous in date and that the 
proceedings, having once been started, con- 
inued to remain pending, though because 
of appeals and objections, the sale proceed- 
ings were stayed. In these circumstances 
in my opinion it was enough to make a 
Prayer for rateable distribution, (b) So far 
as the transfer of the case without the 
intervention of the District Judge is con- 
cerned, I have already dealt with the 
inatter and held that it was competent to 
. 6 Senior Sub- Judge to act without the 
intervention of the Distriot Judge, (c) So 

8,9 question of s et off is concerned, 

2. Deekappa Malappa Hubli v. Chanbasappa 
tfachappa, (1925) 12 A I R Bom 420=89 I C 
980=49 Bom 665=27 Bom L R 917. 

Daw rio & Co. v. Jadunath Banerjl, 
ii^ 6 ) 2 a I R Cal 658=27 I C 644=42 Cal 1 

4 mT 19 0 W N 1202. 

• m . . Hurmoohl Begum v. Mt. Aysha, (1921) 8 

f i? Pa J 401=57 I C 421=5 Pat L J 415 = 

. lp bT 296. 

‘ MiXjftavdu PatI1 v - T °turam Gobind Pafcil, 

TW. r 5 A 1 R Bom 252=183 I 0 737=33 
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it appears that there was no regular order 
of set off by the Junior Sub. Judge but 
merely permission to bid at the auction. 
It is significant in this connexion to note 
that on 6th August 1936, the Court did 
not decide the objections regarding the 
legality of the sale and in fact made no 
order to which reference has been made or 
which I have been able to trace out from 
the record allowing a set-off as contem- 
plated by O. 21, Rule 72 (2), Civil P. C.. 
wherein the executing Court entered up 
satisfaction of the decree in question in 
whole or in part. For the above reasons, I 
am of the opinion that an appeal in this 
case was not competent and that there is 
no good ground shown why I should treat 
this appeal as a revision application, parti- 
cularly when Fateh Din has still got hi 3 
remedy, if any, by way of regular suit. In 
these circumstances I dismiss the appeal, 
but, having regard to all the circumstances 
of the case, I leave the parties to bear their 
own costs throughout. 

D.s./r.K. Appeal dismissed. 
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Din Mohammad J. 

Firm Daulat Ram-Mohan Bass — 

Plaintiff — Appellant. 

v. 

Firm Vera Mall-Kewal Ram — 

Defendant — Respondent. 

Second Appeals Nos. 112 and 113 of 1938, 
Decided on 10th June 1938, from decree 
of Senior Sub- Judge, Amritsar, D/- 29th 
October 1937. 

Trade-mark — Infringement — Suit for injunc- 
tion — Principles relating to infringement of 
trade-marks enunciated — Held that there 
was no colourable imitation and no deceptive 
resemblance between goods of plaintiff and 
those of defendants entitling plaintiff to an 
order for permanent injunction restraining 
defendants from using device used by plaintiffs. 

The plaintiffs who were manufacturers of black 
mull had on their goods a device or a trade-mark 
of their own. The trade-mark consisted of the 
name of the firm in English at the top followed 
by a pictorial label containing the picture of a 
motor-bus with several passengers enjoying a ride 
therein and a tram-car in the background. Under- 
neath the pictorial label it was given in Devnagri 
6cript that the goods were manufactured in India. 
Below that appeared the numerals "4424” and 
underneath these numerals wore the letters ‘‘H R”. 

The last line of the device gave the length of the’ 
piece as 24 yards and towards the right thero was 
a seal of the firm. The defendants also started manu- 
facturing black mulls with a device closely resem- 
bling that of the plaintiffs ; that device also 
consisted of the name of the firm in English 
followed by a pictorial label wherein the distinc- 
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tive feature consisted of motor-oar, palm and an 
iron fencing with green foliage in the background. 
Their pictorial label also was followed by some 
words in Devnagri script conveying a similar 
meaning as those on the plaintiffs’ device and the 
numerals and the letters of the figures showing 
the measurements of pieoa were exactly the same. 
There was also a seal in the corner. The plaintiffs 
alleged that the device adopted by the defendants 
was a colourable imitation of their device and 
prayed for an issue of permanent injunction 
against the defendants restraining them from 
using their device, get-up and labels and from 
passing-off or attempting to pass off their goods as 
those of the plaintiffs. It was established that the 
numerals “4424” and the letters “H R” were 
common to the trade. It was also found that the 
plaintiffs’ goods were not known as ‘Motor Chapp’. 
It was further proved that the plaintiffs’ goods 
were known as ‘‘Lai Pagriwala” and that the 
dealers and customers who were particular in pur- 
chasing the goods of one of these firms generally 
expressed their desire by resorting to those expres- 
sions. The characteristic feature of the goods of 
the two firms was the pictorial label : 

Held that there was no colourable imitation 
and no deceptive resemblance between the goods of 
the plaintiffs and those of the defendants entitling 
the plaintiffs to the relief prayed for. The distinc- 
tive mark of the plaintiffs had not been copied by 
the defendants and there was no possibility of illite- 
rate persons confusing the distinctive marks. That 
having regard to the fact that the plaintiffs came 
into the market only a few months prior to the 
institution of the suit, it could not be said that 
they had acquired a reputation by long user or 
that their goods were associated in the minds of 
the customers with the peouliar marks attached 
to them. That having regard to the faot that 
the plaintiffs themselves had not been honest in 
the choice of their devioe having copied a device 
used by other traders, no relief could be granted to 
them. (Principles relating to law of Trade-marks 
enunciated) : A 1 R 1938 Mad 1; 24 Cal 364; 
AIR 1936 Mad 8; A 1 R 1934 P C 167; AIR 
1937 Lah 186 and 3 Bom L R 220, Applied; Case 
law discussed. [P 806 C 2; P 809 0 1] 

J. N. Aggarwal — for Appellant. 

M. C. Mahajan and Yaspal Gandhi — 

for Respondent. 

Judgment. — This judgment will dis- 
pose of Regular Second Appeals Nos. 112 
and 113 of 1938. Regular Second Appeal No. 
112 has been preferred from Original Suit 
No. 255 of 1936 while Regular Second 
Appeal No. 113 has been preferred from Ori- 
ginal Suit No. 305 of 1936. In both cases 
the plaintiffs and the defendants were the 
same and so were the causes of action. It 
was alleged at the Bar that there was 
some difference in the allegations made by 
the plaintiffs in the two cases but a close 
reading of the plaints shows that the alle- 
gations are practically the same and both 
cases will therefore be disposed of together. 
They relate to a matter which in English 
law is known as "passing-off”. 


It was alleged by the plaintiffs that they 
were dealing in piecegoods and had their 
own dyeing and bleaching mills at Bom- 
bay wherefrom black mulls were being 
manufactured with a device or a trade- 
mark of their own. This trade-mark consists 
of the name of the firm in English at the 
top followed by a pictorial label containing 
the picture of a motor-bus with several 
passengers enjoying a ride therein and a 
tram-car in the background. Underneath 
the pictorial label it is given in Devnagri 
script that the goods have been manufac- 
tured in India. Below this appear the 
numerals 4424” and underneath these 
numerals are the letters "H R”. The last 
line of this device gives the lengh of 
the piece as 24 yards and towards the 
right there is a seal of the firm. The defen- 
dants had also started manufacturing black 
mulls with a device closely resembling that 
of the plaintiffs. That device also consists 
of the name of firm in English followed by 
a pictorial label wherein the distinctive 
feature consists of a motor-car, a palm and 
an iron fencing with green foliage in the 
background. This pictorial label too is 
followed by some words in Devnagri script 
conveying a similar meaning as those on 
the plaintiffs’ device, and the numerals, 
the letters and the figures showing the 
measurements of the piece are exactly the 
same. A seal has also been placed in the 
corner. It was averred that the device 
adopted by the defendants was a colourable 
imitation of the device of the plaintiffs and, 
as it was not permissible under the law to 
do so, the plaintiffs asked for the issue of 
a permanent injunction against the defen- 
dants restraining them from using their 
device, get-up and labels and from passing 
off or attempting to pass off their goods as 
those of the plaintiffs. It was further 
prayed that an order be issued directing the 
defendants to deliver the goods bearing 
their labels to the plaintiffs. In Suit No. 255 
an additional prayer was made in the 
alternative that the defendants be enjoined 
to destroy their goods and also called upon 
to account for the sales made by them. 

Both these oases were tried together and 
the principal issues framed in both cases 
were the same. The Subordinate Judge 
came to the conclusion that though the get- 
up was practically the same in both cases 
and it was possible for an unwary pur- 
chaser to confuse the goods of the defen- 
dants with those of the plaintiffs, yet the 
goods of the plaintiffs were not known as 
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'Motor Chhap' and that inasmuch as the 
numerals, letters and figures, etc. were 
common to the trade and the plaintiffs’ 
label was itself an imitation of the labels 
of other traders, the plaintiffs were not 
entitled to any relief. On appeal, the Senior 
Subordinate Judge practically endorsed the 
conclusions of the trial Judge and dismissed 
the appeals. The plaintiffs have appealed. 
It is obvious that there is no statute of 
civil law in India which governs this 
matter. The only provision of law which 
expressly deals with the subject to some 
extent is S. 486, I. P. C., which punishes 
the Belling, etc. of any goods with a counter, 
feit trade-mark or property mark. In the 
domain of the civil law the only reference 
to this subject is contained in Illus. (w) 
attached to Sec. 54, Specific Relief Act, 
which runs as follows : 

A improperly uses the trade-mark of B. B may 
obtain an injunction to restrain the user, provided 
that B's use of the trade-mark is honest. 

The rest of the law on the subject is 
derived from English law and in the dis- 
cussion of these cases it will therefore be 
necessary to refer to the principles dedu- 
cible from the English authorities on the 
subject. In Kerly on Trade Marks “passing- 
off” has been defined as meaning ‘to repre- 
sent for trading purposes that the goods of 
one person are those of the other,’ and it is 
added that it is immaterial whether the 
representation is effected by direct state- 
ments, or by using some of the badges by 
which the goods of the plaintiff are known 
to be his, or any badges colourably resem- 
bling these, in connexion with goods of the 
same kind, in such manner as to be calcu- 
lated to cause the goods to be taken by 
ordinary purchasers for the goods of the 
plaintiff (p. 544). At p. 546 it is said that 
the basis of a passing off action being a 
false representation by the defendant, it 
must be proved in each case as a fact that 
the false representation was made. In 
cases where the representation is implied 
in the use or imitation of a mark, or get- 
up with which the goods of another are 
associated in the minds of the public, the 
point to be decided is whether, having 
regard to all the oircumstances of the case, 
the defendant’s use of such mark or get-up 
is calculated to deceive. No action however 
lies for passing off the defendant’s goods as 
similar to those of the plaintiff, even 
though the statement is untrue and inju- 
rious to the plaintiffs (p. 552). Where the 
oharge is one of indirect misrepresentation 


of the sort indicated above, the onus is cast 
upon the plaintiff in the first place to 
show that the things copied or imitated are 
reputed in the market to denote a connexion 
between himself and the goods ; and in a 
label or get-up in which there is common 
matter, the plaintiff mu9t show that the 
defendant has taken something that is dis- 
tinctive of the plaintiff's goods (p. 558). 
Where the existence of repute is not shown 
the action cannot succeed (p. 559). 

In the matter of colourable imitation 
there can be no infringement in cases 
where the plaintiff’s mark is not actually 
copied, if there is no reasonable probabi- 
lity of deception (p. 459). The probable 
purchasers are to be considered in the 
decision of this question, not merely very 
careful or intelligent persons but ordinary 
unwary purchasers (p. 462). It may how- 
ever be added that those purchasers should 
not be unusually stupid people, fools or 
idiots (p. 268). The admissible defences to 
a passing off action include the assertion 
that there is no infringement, as well as the 
contention that the plaintiff is debarred 
from suing the defendant for all or part of 
the relief he seeks by, among other things, 
his own trade being fraudulent or his trade- 
mark being deceptive (p. 468). 

It is presumably in reference to this 
defence that Illus (w) to Sec. 54, Specific 
Relief Act, appears to have been incorpo- 
rated in the Act. The Court in such cases 
will not interfere to protect the use of a 
deceptive trade-mark, or to assist the 
trader who is using his mark for the pur- 
poses of a fraudulent trade (p. 486). A 
mark which so nearly resembles another 
mark as to be calculated to deceive is not 
allowed to be used (p. 254). The law on 
the subject was summed up by Parker J. 
in a case involving the comparison of the 

two words as follows : 

You must take the two words. You must judge 
of them, both by their look and by their sound. 
You must consider the goods to which they are to 
be applied. You must consider the nature and 
kind of oustomer who would be likely to buy those 
goods. In fact, you must consider all the sur- 
rounding circumstances .... If considering all 
those circumstancos, you come to the conclusion 

that there will be a confusion then you may 

refuse the registration, or rather you must refuse 
the registration in that case. 

An imitation of the mark which is cal- 
culated to deceive is known as deceptive 
resemblance. If some parts of the mark 
are common, it is necessary to consider 
whether people who know the distinguish- 
ing characteristics of the opponent’s marks 
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'would be deceived (p. 268). But if the only 

resemblances between the two marks are 

in parts which are common, so that the 

owner of the one has taken nothing which 

is peculiar to the other, then there is at all 

events no infringement, at any rate unless 

the plaintiff had a distinctive arrangement 

of the common elements. As remarked by 
Lindley, M. R., 

when what is called the plaintiff’s get-up consists 
of two totally different things combined, namely a 
get-up common to the trade and distinctive fea- 
ture affixed, or added to the common feature, then 
what you have to consider is not whether the 
defendant s get-up is like the plaintiff’s as regards 
the common features, but whether that which 
specially distinguishes the plaintiff’s has been 
taken by the defendant. The defendant may take 

?; “ ore °* Iess But if he so nearly takes 

it that when you look at it as a whole you can 6 ay 
that the defendant’s goods are calculated to be 
taken for the plaintiff’s goods when properly looked 
274 ) enthe Pontiff is entitled to succeed (pp. 273- 

In comparing the marks therefore, regard 
must be bad not only to their form but also 
to the appearance they would present in 
actual use when fairly and honestly used 
(p. 277). The resemblance between two 
marks must be considered with reference 
to the ear as well as to the eye (p. 275). 
Expert evidence as to the circumstances 
usually attending the sale of the goods in 
the particular trade, and as to the ordinary 
class of customers served, their intelligence 
and education, what they particularly look 
for in purchasing the plaintiff’s goods, and 
such like matters is admissible. The Judge 
can in the end act upon his own view on 
a comparison of the marks, having regard 
to the matters of fact referred to above 
(p. 293). 

As to how these principles have been 
applied to cases coming before the Courts 
in England, the following illustrations 
taken from the discussions headed "Con- 
trasted Devices” (pp. 295-300) will suffice. 
The following resemblances were not con- 
sidered actionable : (l) A woman’s head 
wearing a helmet with Athena beneath 
and a man’s head with way beneath. (2) A 
tobacco pipe and dart as contrasted with a 
tobacco pipe alone. (3) A red deer’s head 
and a moose’s head. (4) A sphinx in com- 
bination with Egyptian scenery and a 
sphinx in a different position. (5) A label 
of which a signature was claimed as the 
essential feature as contrasted with the 
label similar in structure, but having the 
defendant’s name prominently upon it. (6) 
Device of a black cat on a globe and the 
device of a black cat standing behind a cir- 


cular device. (7) Defendants’ device of an 
fATqq” and P Ial ° fcl ffs’ device of an ox.cart. 
‘999”! aDdwords double nine” as against 

It is well settled that the question of the 
relative excellence of the plaintiff’s and the 
deferffiants goods is not relevant to the 
right of the plaintiff to maintain an action 

f h L r ^ 0r T. nf L ringemenfc or for Passing.off 
ip. 446;. It has always to be determined 

as a matter of fact as to what are the 
characteristic features of the plaintiffs’ trade 
mark and on these statements by the plain- 
tiffs in advertisements or the evidence of 
trade witnesses is material. It is not an 
infringement to take non-essential parti- 
culars from a mark (p. 457). Marks com. 

mon to the trade cannot be a ‘trade-mark’ 
ip. 38). 

I have now to examine the cases before 
me in the light of the principles enunciated 
above. It < is reliably established that the 
numerals 4424’ and the letters ‘H R’ are 
common to the trade. It has also been found 
as a fact, which finding is not open to be dis- 
turbed in second appeal, that the plaintiffs’ 
goods are not known as ‘Motor Chhap’. It 
is further proved that the plaintiffs' goods 
are known as Lai Pagriwala’ and the defen- 
dants as Pili Pagriwala’, and that the 
dealers and customers, who are particular 
in purchasing the goods of one of these 
firms generally express their desire by 
resorting to these descriptions. It is also 
patent that the characteristic feature of the 
goods of these two firms is the pictorial 
label bearing, in the plaintiffs’ case, the 
combined picture of a motor bus with joy 
riders and^ a tram and, in the case of the 
defendants goods, of a motor car with a 
different background. Obviously therefore 
the distinctive mark of the plaintiffs has 
not been copied by the defendants, and even 
if we take into consideration the illiteracy 
of the customers for whom these goods are 
designed, it cannot be argued that such 
illiterate persons cannot distinguish a rider- 
less car of a different size and make from a 
motor-bus with a dozen of riders. There is 
therefore in my view no colourable imita- 
tion and no deceptive resemblance entitling 
the plaintiffs to the relief prayed for. 

It is common ground that the plaintiffs 
came into the market in September 1935, 
i. e. hardly a few months before the insti- 
tution of the present suits. It cannot be 
said therefore that they have acquired a 
reputation by long user or that their goods 
are associated in the minds of the custo- 
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iners with the peculiar marks attached to 
them. Counsel for the appellants has re- 
ferred to 6 Rang 22 1, 1 16 Lah 114,"' 9 Lah 
487, 3 (1887) 36 Ch D l, 4 (1921) 2 Ch D 
-583, 6 A I R 1935 Bom 101° and A I R 1938 
Sind 38, ‘ but, in cOy view, none of these 
decisions helps them in the least. 

In 6 Rang 221 1 the plaintiffs sued the 
defendants to restrain them from using 
labels for matches of local manufacture 
bearing five red stars, alleging that they 
closely resembled in form, colour and gene, 
ral get-up, the plaintiffs’ various star labels 
on their imported Sweodish matches. The 
plaintiffs claimed that their labels were 
■known throughout Burma, in English, as 
the "Star Mark,” in Hindustani as "Tara 
Marka” and, in Burmese as "Kyee tazeik,” 
and that the defendants’ matches were 
likely to be called by the same name. It 
was found that the plaintiffs had been using 
their labels in Burma for some six months 
or more ere the defendants introduced their 
mark. It was held by a Division Bench of 
the Rangoon High Court that the plaintiffs 
had not established a right to restrain 
everybody from using a design for matches 
in which any number of stars is a distinc- 
tive mark, and that their case as to colour- 
able get. up failed entirely. This case, 
therefore instead of supporting the plain- 
tiffs, in my view, goes to the root of their 
case. 

16 Lah 114 2 was a case under S. 486, 
I. P. C., and being based on the wording of 
a particular statute would in the main be 
irrelevant, but even otherwise the obser- 
vations made therein do not advance the 
plaintiffs’ case any further. It merely lays 
down the general principles which have 
been enunciated above. In 9 Lah 487 3 the 

1. Adamjee Hajee Dawood & Co. v. Swedish 
Match Co., (1928) 15 A I R Rang 210=110 
I C 905=6 Rang 221. 

2. Fakir Chand v. Emperor, (1934) 21 A I R Lah 

687=1934 CrC 1005=155 I C 270=16 Lah 
114=36 Or L J 776=35 P L R 749. 

3. Noor IJlahi Maqbul Ilahi v. R. J. Wood &Co., 

(1928) 16 A I R Lah 924=113 I C 228=9 
Lah 487=29 P L R 615. 

-4. Lever v. Goodwin, (1887) 36 Ch D 1=67 L T 
583=36 W R 177. 

In re Diamond T. Motor Car Co., (1921) 2 
Ch D 583=90 L J Ch 508=38 RPC 373= 
66 S J 36. 

‘6. Anglo Indian Drug & Chemical Co. v. Swastik 
Oil Milla Co. Ltd., (1936) 22 A I R Bom 101 
=165 I C 641=59 Bom 373=36 Bom L R 
1165. 

Hiranand Lai Chand v. Sardar Mehar Singh 
Sadhusingh, (1938) 25 A I R Sind 38=17310 
980. 


main question involved was the abandon- 
ment of a trade mark and it is not clear as 
to how it helps the plaintiffs in the present 
case. In (1887) 36 Ch D l 4 at page 5 the 
question arose as to the similarity of two 
tablets between which there was a strong 
general resemblance and Cotton L. J. re- 
marked that, even though there may be 
no monopoly at all in the individual things, 
yet if they were so combined by the defen- 
dants as to pass off the defendants’ goods 
as the plaintiffs’, then the defendants had 
brought themselves within the old common 
law doctrine in respect of which equity 
will give to the aggrieved party an injunc- 
tion in order to restrain the defendants 
from passing off their goods as those of the 
plaintiffs. The principle in the abstract no 
doubt holds good but the question is a3 to 
its application to the case before us. In 
(1921) 2 Ch Dn 583 ° at page 588, it wa3 
remarked by Lawrence J. : 

Now it has often been said that it is wrong, in 
judging whether a combination mark is distinc- 
tive or not, to dissect the mark and to show that 
each of its component parts is not distinctive in 
itself and then, as the result of this process, to 
conclude that the mark as a wholo is not 
distinctive. 

This may be so, but as stated above, the 
only thing that is uncommon to the trade 
in the plaintiffs’ device is the pictorial label 
and the defendants’ label is clearly differ- 
ent from that of the plaintiffs. In A I R 
1935 Bom 101 6 it was laid down that in 
actions for infringement of trade-mark the 
plaintiff has to prove that his goods are 
known to the public by some distinct name, 
mark, badge, get-up or appearance, and that 
the defendant’s use or imitation of the 
same is likely to mislead the public into a 
belief that the defendant’s goods are those 
of the plaintiff, and the mark must have 
been used or employed long enough to 
render it probable that a reputation in the 
market has been acquired. The principle 
stated as it is goes against the plaintiffs’ 
contention. In A I R 1938 Sind 38' it was 
remarked that fraud has to be presumed 
where the similarity is close and remains 
unexplained, the surrounding circumstances 
of which will have to be considered in 
order to determine whether the defendant’s 
mark is or is not a colourable imitation of 
the plaintiff’s mark. It is not only neces- 
sary to look at the difference or at the 
resemblance between two given marks but 
it is necessary to compare the two marks 
as a whole and then come to a decision 
and the question whether the alleged 
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colourable imitation has or has not deceived 
anybody is to be decided with reference to 
the ultimate purchaser. In passing-off cases 
the probability of misleading, not experts 
or persons who know the real facts but 
ordinary or unwary customers, is the mis- 
chief to be guarded against; non-deception 
of middlemen and vendors is immaterial. 
The propositions of law enunciated here 
are based on English decisions and are not 
open to any objection, but in my view to 
the facts of the present case they are not 
applicable. Counsel for the respondents 
has drawn my attention to A I E 1938 
Mad l, 8 24 Cal 364, 9 AIR 1936 Mad 8 10 

AIR 1934 P C 167 11 and A I R 1937 
Lah 186. 12 

AIR 1938 Mad l 8 it was held by a 
Division Bench that in India there are no 
statutory enactments of the nature of the 
trade-mark which have been passed in 
England and relief here can only be granted 
on the ground that the defendant has done 
something which is calculated to deceive. 
It is essential in a passing. off action to 
show that there has been a false represen- 
tation. It is not enough for a plaintiff to 
claim that he has adopted the device as a 
trade-mark and that the defendant has 
copied this device or used one so like it 
that deception is probable. The plaintiff 
must show that he has used the mark 
claimed by him in his goods or in con- 
nexion with them and that the mark had 
become associated in the minds of the 
public with his goods. In the present case 
the evidence as remarked above is to the 
contrary. The plaintiffs’ own witnesses 
have stated that their goods are known as 
Lai Pagriwala ” and that if any customer 
or dealer intends to purchase the plaintiffs’ 
goods, he is never deceived. 

In A I R 1924 Cal 364 18 it was remark- 
ed that the question of the right to the 
exclusive use of a trade mark must depend 
upon whether the evidence in the case is 


A. I. R, 


8. Meera Sahib & Bros. v. Hajee M. Abdul Azeez 

Sahib, (1938) 25 A I R Mad 1=174 I C 262 = 
I L R (1938) Mad 466. 

9. Barlow v. Gobind Ram, (1897) 24 Cal 864=1 
OWN 281. 

10. Batachayi Rowther v. Ramaswami Pillai 
(1936) 23 A I R Mad 8=160 I C 428. 

11. Malayah Tobacco Distributors Ltd. v. United 

Kingdom Tobacco Co. Ltd., (1934) 21 A I R 
P C 167=150 I 0 229 (P 0). 

12. R. J. Wood & Co. v. Firm Kanshi Ram-Hans 
Raj, (1937) 24 A I R Lah 186=172 I 0 553= 
89 P L R 817. 

18. Gopal Chandra v. Kadambinl Dasi, (1924) 11 
A I R Oal 864=78 I 0 286. 


sufficient to show such an association or 
connexion between a mark and the firm 
which used it as to indicate to the ordinary 
purchasers in the market that the gooda 
are the goods of that particular firm. The 
rights to exclusive user of a name or a 
number as a trade-mark is not an absolute 
and unqualified right which would entitle 
the owner to prevent another person from 
using it under all circumstances. There 
must be a reasonable probability of pur- 
chasers being deceived ; it is not enough to 
show the mere possibility of deception. 

In A I R 1936 Mad 8 10 it was held that 
before a dealer can restrain another from 
using a name, or mark, it is not sufficient to 
show that the article with that name or 
mark has acquired a reputation in the 
market, but it must also be shown that the 
public have grown to associate that parti- 
cular name or mark with himself as the 
manufacturer of or dealer in that article. 
Where there is absolutely no evidence to 
establish any such association in the public 
mind between the plaintiff’s business and 
the goods bearing the mark in question, the 
suit must fail. It is not necessary to repeat 
that in the present case no such association 
has been established that the concurrent 
finding of the Courts below is against the 
plaintiffs on this matter. 

It is quite probable, as suggested by both 
Courts, that the plaintiffs’ goods if at all 
associated in the minds of the public with 
any particular mark, were so associated 
with the mark “ Tram Chhap ” or " Lai 
Pagriwala ’ as stated above and conse- 
quently the adoption of a pictorial label' 
with a motor car is not intended to deceive 
the public. * 

In A I R 1934 P C 167 11 their Lordships 
observed that in an action for infringement 
of trade mark, in the absence of evidence 
of actual confusion, a strong case must be 
made to justify a conclusion that confusion 
will result from what the defendants are 
doing. It is true that the Senior Subordi- 
nate Judge has remarked in this case that 
confusion is likely to arise in the minds of 
the intending customers, but in the first 
place his conclusion is vitiated by the fact 
that it is not based on evidence which on 
the whole leads to a contrary conclusion, 
and, secondly, I am not prepared to agree 
with him that, even in the minc( of an 
illiterate customer, a motor car with a 
peculiar background of its own can ever be 
confused with a motor bus with a different 
background. Muoh stress has been laid on> 
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the fact that the lines above and below the 
pictorial label written in English and Dev- 
nagri script respectively, combined with 
numerals and letters, tend to create a con. 
fusion in the mind of an illiterate purchaser, 
but I am not inclined to agree with this 
proposition. To an illiterate person letters 
and figures convey no meaning and they 
leave no such impression on his mind as can 
be said to last. Such minds are attracted 
by the picture alone and the picture, a3 
remarked above, is entirely different in the 
two cases. There is no such strong case made 
out therefore as is envisaged in the Privy 
'Counoil judgment. 

In A I R 1937 Lah 186, 12 it was decided 
that nobody has any exclusive right or 
ownership in any mark alone, unless that 
mark is associated by use with a particular 
description of goods manufactured by him. 
It is open to a party claiming a right in a 
particular mark to establish that it had 
been so identified and associated with its 
products that its name would suggest itself 
to a purchaser on seeing it on any other 
allied product. The evidence of such asso- 
ciation in this case is practically nil. 

It will appear therefore that the autho- 
rities cited on behalf of the respondents 
fortify me in the conclusions at which I 
have arrived above. 

The only other question that remains to 
be considered is whether the plaintiffs 
themselves have been honest. As remarked 
above both the Courts below have found 
against them on this point and there is 
abundant evidence on the record to show 
that the bus and tram used by the plain, 
tiffs are used by different traders indivi- 
dually on their own goods and that the 
combination of the two is in itself fraudu- 
lent. In the view of the case that I have 
taken it is not necessary to dilate further 
on this matter inasmuch as in my opinion 
the distinctive features of the two devices 
are quite different from each other ; but, 
even if it were necessary to come to a 
finding on this point, I would endorse the 
concurrent finding of the Courts below, 
and it is obvious that in the face of that 
finding no relief can be granted to the 
Plaintiffs. The authority, 3 Bom L R 220, 14 
relied upon by the trial Judge, is in point 
and so is the Illustration (w) to S. 54, 
Specific Relief Act. I accordingly affirm the 
d ecisio n of the Court below and dismiss 

14. Abdul v. Mahomed Ali, (1901) 3 Bom L R 

220 . 


these appeals. In view however of the pecu- 
liar circumstances of the case I leave the 
parties to bear their own costs throughout. 

R.M./r.K. Appeals dismissed. 
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Ahsan Elahi — Defendant — Appellant. 

v. 

Alla-ud-Din, Plaintiff and others, 

Defendants — Respondents. 

Second Appeal No. 410 of 1938, Decided 
on 28th June 1938, from decree of Senior 
Sub-Judge, Rohtak, D/- 28th January 1938. 

(a) Bengal Land (Redemption and Foreclo” 
sure) Regulation (17 of 1806), S. 8— Mortgage 
without possession — Possession cannot be 
claimed — Foreclosure — No limitation for fore- 
closure. 

Where the mortgage is without possession, the 
mortgagee is not entitled In law to sue for posses- 
sion as such. Hi6 only remedy lies in taking fore- 
closure proceedings under the Regulation and for 
that purpose no limitation is prescribed : A I II 
1926 Lah 302 and AIR 1918 Lah 198, Ref. 

[P 810 C 1) 

(b) Practice — Abandonment of objection — 
Argument not convincing — It does not mean 
that point is abandoned. 

Where an order of a Court shows that argu- 
ments were offered on a particular objection but 
that they were unconvincing.it is not tantamount 
to the abandonment of the point. (P 810 C 2] 

(c) Bengal Land (Redemption and Fore- 
closure) Regulation (17 of 1806), S. 8 — 
Suit for possession by mortgagee as owner — He 
must show that foreclosure proceedings were 
in order. 

The application of Regulation is very strict and 
a mortgagee who relies upon it is bound to show 
that the proceedings were quite in accordance with 
8. 8. And a mortgagee or his representative is not 
entitled to bring a suit for possession on the basis 
of ownership if there has been an irregularity in 
the foreclosure proceedings: 11 Cal 111 (P C) and 
AIR 1924 Lah 176, Foil. [P 810 0 2; P 811 C 1} 

Shamair Chand — for Appellant. 

F. C. Mittal — for Respondent 

( Plaintiff ). 

Judgment. — The facts of the case out of 
which this appeal has arisen are these. On 
10th March 1891, Musharaf Ali, father of 
Ishrat Ali, mortgaged half of his house to 
one Ganga Sahai, father of Ram Sarup, for 
Rs. 300. The mortgage was however with- 
out possession. The limit of time fixed for 
redemption in the mortgage deed was a 
year and a half. This period expired on 
10th September 1892, but no redemption 
had taken place until then. Nothing fur- 
ther happened in connexion with this 
mortgage until 1st October 1934, when 
Ram Sarup transferred his rights to one 
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Alla-ud-Din for Rs. 200. On 10th July 
1935, Ishrat Ali transferred his rights to 
Ahsan Ilahi for Rs. 300. On 31st July 1935, 
Alla-ud-Din applied to the District Court 
for proceedings under Regn. 17 of 1806. 
The Judge issued the necessary notices. 
Ishrat Ali was served on 12th August 
while Ram Sarup on 15th August. There 
is no notice on the record which was issued 
to Ahsan Ilahi but he did appear and put 
in his written statement challenging, 
inter alia, the right of Allah. ud- Din to take 
foreclosure proceedings. No decision was 
however given on the points raised by 
Ahsan Ilahi as none is contemplated by 
the Regulation. The foreclosure proceedings 
terminated on 30th August. On 13th Octo- 
ber 1936, Alla-ud-Din instituted the pre. 
sent suit agamst Ishrat Ali, Ram Sarup 
and Ahsan Ilahi, for possession of the pro- 
perty under mortgage on the basis of 
ownership. Various defences were set up 
by the principal contesting defendant, 
Ahsan Ilahi, but they did not find favour 
with the Additional Subordinate Judge 
who tried the suit. He accordingly granted 
Alla-ud.Din a decree in terms of the 
relief prayed for. His judgment having 
been upheld on appeal, Ahsan Ilahi has 
made an appeal to this Court. 

It is contended on behalf of the appel- 
lant that the suit was time-barred and 
that at any rate the plaintiff was not 
entitled to any decree inasmuch as the 
foreclosure proceedings on which the suit 
is based were irregular and hence invalid 
in the eye of the law. So far as the ques- 
tion of limitation is concerned, I consider 
that the matter is concluded by authority. 

As stated above, the mortgage was without 
possession and consequently the mortgagee 
was not entitled in law to sue for posses- 
sion as such. His only remedy lay in tak- 
ing foreclosure proceedings under the 
Regulation and for that purpose no limita- 
tion is prescribed. The suit having been 
lodged within 12 years of those proceed- 
ings is consequently well within time : see 

93 I C 688 1 and 79 P R 19 18. 2 The appel- 
lant has drawn my attention to 94 P R 
1912, 3 but there also, as appears from the 
body of the judgment, the mortgagee was 

1. Sardarimal v. Gangaram, (1926) 13 A I R Lah 

302=93 I 0 688. 

2. Ratandas v. Mt. Quran, (1918) 6 A I R Lah 

198=46 I 0 663 = 79 P R 1918 = 26 P L R 

1918. 

8. Nand Lai v. Gujar, (1912) 94 P R 1912 = 15 

I 0 276=237 P L R 1912=178 P W R 1912. 


entitled to immediate possession from the 
date of the mortgage. 

In the question of the invalidity of fore- 
closure proceedings however, the appellant 
is on firm ground Counsel for the respon- 
dent has urged that this objection was 
abandoned before the Senior Subordinate 
Judge, but from his order it does not 
appear that it is so. The Senior Subordi- 
nate Judge no doubt remarks that “the 
pomt of invalidity of proceedings under) 
the Regulation though taken up in the 
memorandum of appeal was not stressed in 
arguments ; but at the same time he adds 
that nothing was shown as to how these 
proceedings were irregular,” which evi. 
dently means that arguments were offered 
on this point but they were unconvincing 
and this is not tantamount to the abandon- 
ment of the point as remarked by the 
Senior Subordinate Judge. In the memo- 
randum of appeal to this Court the objec- 
tion is repeated once more and that clearly 
indicates that the point was not given up 
before the Senior Subordinate Judge. The 
Courts have been very stringent in the 
matter of the application of Regn. 17 of 
xd06, and a mortgagee who relies upon it 
is bound to show that the proceedings were 
quite in accordance with S. 8 of Regn. 17 

of 1806. In 11 Cal 111 4 the headnote 
reads as follows : 

The Provisions of S. 8 of Regn. 17 of 1806 are 
not merely directory, but imperative, prescribing 
conditions precedent to the right of the mortgagee 
to enforce forfeiture of the estate of the mortgagor, 
and have for their object the protection of mort- 
gagors from fraud. The prescribed procedure must 
be strictly followed. “Held, that although the 
mortgagor at the hearing of the foreclosure suit in 
the Court of first instance had not insisted on the 
insufficiency of the notification of the mortgagee’s 
application to foreclose, but had relied on another 
defenco, this could not be oonstrued as a binding 
admission that notice had been duly given; that 
service of the copy of petition for foreclosure, and 
of the parwana signed by the Judge was essential; 
and that the mortgagor was not precluded from 
questioning the regularity of the proceedings in 
his subsequent appeal”. 

Similarly in A I R 1924 Lah 176 5 a 
Division Bench of this Court composed of 
Martineau and Brasher JJ., observed : 

It is settled law that the Court will not presume 
that all the formalities required by Regn. 17 of 
1806 in proceedings for foreclosure have been 
observed, but the mortgagee must prove affirma- 
tively the due performance of every necessary 
condition. ... It is argued for the appellant that 

as Singhu appeared in Court in 1894 and admitted 

^ 

4. Madho Persad v. Gajadhar, (1886) 11 Cal 111 
=11 I A 186 (P 0). 

6. Munshi Ram v. Nauranga, (1924) HAIR 
Lah 176=72 I C 676. 
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the receipt of the notico and took no objection to 
its validity it may be presumed that the notice 
fulfilled the requirements of the Regulation, but 
we cannot agree with the contention. Singhu may 
not have read the notice and he may oven have been 
illiterate. At any rato, the mero fact of his raising 
no objection to the validity of the notice does not 
warrant the presumption that the notice fulfilled 
all the necessary conditions. The notico is unfortu- 
nately not forthcoming, and this fact makes it 
impossible for the appellant to prove that all 
necessary formalities were observed. We recognize 
the difficulty of his position, but we are unable to 
hold that the non existence of the notice relieves 
him of the burden of proviug that the notico 
satisfied the requirements of Regn. 17 of 1806. It 
was in fact held in 4G P R 1907 6 that the non- 
existence of the notico was fatal to the validity of 
the foreclosure proceedings. We must therefore 
decide that as the defendant had not shown that 
the foreclosure proceedings in 1894 fulfilled the 
requirements of Regulation, the mortgage subsists. 

That case is on all fours with the pre- 
sent case inasmuch as here also the notice 
that issued to Ahsan Ilahi is non-existent, 
and reliance is being placed on the state- 
ment made by him as a witness admitting 
its receipt. Sitting as a single Judge, I am 
bound to follow that decision, supported as 
it is by the judgment of their Lordships of 
the Privy Council. I accordingly hold that 
the mortgagee or his representative was not 
entitled to bring a suit for possession on the 
basis of ownership on account of the irre- 
gularity of the foreclosure proceedings and 
that his suit as lodged must fail. It is true 
that in the case relied on,, it was held that 
the mortgage subsisted, but no such finding 
can be recorded here, as apart from the 
fact that the circumstances of this case are 
different, the question of the subsistence 
of the mortgage has not been thrashed out 
between the parties. I accordingly accept 
the appeal and dismiss the plaintiff's suit 
^vith costs throughout. 

B.D./r .k. Appeal dismissed. 

6. Sochet Singh v. Dial Singh, (1907) 46 P R 
1907. 
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Hayat Mohammad — Defendant — 

Appellant. 

v. 

Bar Gaushala Ltd., Lyallpur — 

Plaintiff — Respondent. 
Second Appeal No. 331 of 1938, Decided 
5th July 1938, from decree of Senior 
Sub.Judge, Lyallpur, D/- 23rd December 

1937. 

* Civil P. C. (1908), S. 11 — Decision of 
Cause Court on title in suit for rent is 
res judicata in subsequent regular suit for 
r «at and ejectment. 


The general rule is that where S. 11 can bo 
applied, it must bo applied, and the general prin- 
ciples of res judicata can only be invoked where 
S. 11 is silent : 29 Cal 7f)7 (PC); A I R 1933 hah 
551; AIR 1933 hah 640 and A I R 1926 hah 
670. Rel. on ; A I R 1921 P C 11 and A I R 1922 
P C SO, Ref. ; A I R 1926 hah 603, Erpl. 

[P 812 Cl] 

There is one apparent exception to the rule that 
the first Court must be .a Court competent to try 
the subsequent suit, and that is where the first 
Court is a Court of exclusive jurisdiction, its deci- 
sion on any matter on which it has exclusive 
jurisdiction is binding on the other Court. An 
instance of this is a decision by a Revenue Court 
on a matter on which it has’ exclusive jurisdic- 
tion : A 1 R 1929 Lah 586 and A I R 1932 Lah 
623, ReL on. [p 812 C 2] 

Similarly, if a Small Cause Court decides a 
matter on which it has exclusive jurisdiction, 
then that decision is binding on subsequent 
Courts : A I R 1926 Sind 236 ; A I R 1931 Sind 
112 and AIR 1937 Lah 316. Rel. on. [P 813 C 1] 
In a suit for rent the Small Cause Court has no 
exclusive jurisdiction to decide the question of 
title. Hence the decision of Small Cause Court on 
title in suit for rent cannot be res judicata in the 
subsequent suit for rent and for ejectment, because 
the prayer for ejectment takes the suit away from 
the jurisdiction of the Court of Small Causes : 
A I R 1937 Lah 346, Dinting. ; A I R 1934 Lah 
324 and A I 11 1924 Bom 454, Rel. on. 

[P 813 C 2] 

Abdul Karim — for Appellant. 

J. L. Kapur — for Despondent. 

Judgment. — The plaintiff, the Bar Gau- 
shala Ltd., Lyallpur, sued Hayat Moham- 
mad, defendant, for Rs. 72.14-0, house rent, 
and also sought his ejectment from the 
house. The trial Judge found that the 
plaintiff had not established its title to the 
house in suit, that this was not immediately 
relevant and all that was necessary to find 
was that the defendant was not a tenant of 
the plaintiff. Accordingly the trial Judge 
dismissed the suit. On appeal the learned 
Senior Subordinate Judge said : “I am in 
general agreement with the view taken by 
the lower Court so far as the merits of the 
case are concerned." He gave some reasons 
for this, but held relying on A I R 1937 
Lah 346 1 that the suit was res judicata, 
because in a previous suit for rent Lala 
Chhakan Lai, Judge of the Small Cause 
Court, had found that the defendant was a 
tenant of the Gaushala and had ordered 
him to pay Rs. 72 as rent. The second 
appeal of Hayat Mohammad has been ably 
argued by Mr. Abdul Karim. I will say at 
once that the view of the learned Senior 
Subordinate Judge as to the application of 

res judicata is wrong. The facts of A I R 

— — — - -» 

1. Ishwar Dufct Churamani v. General Assurance 
Society Ltd., (1937) 24 A I R Lah 346=174 
I C 761. 
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1937 Lah 346 1 are different from the facts 
of the present case. On the other hand, it 
has been twice specifically laid down in 
48 Bom 541 2 and in A I R 1934 Lah 324 s 
that the decision of a Small Cause Court 
on a question of title is not res judicata or 
binding in a regular suit. The point at issue 
in the present appeal is the application of 

5. 11, Civil P. C., in particular the words 
in a Court competent to try such subse- 
quent suit or the suit in which such issue 
has been subsequently raised.” The learned 
lower Appellate Judge said in his judgment: 

Under S. 11 the finding in the previous suit 
would have operated as res judicata, if the first 
Court had jurisdiction to try the subsequent suit. 
That Court had obviously no jurisdiction to try a 
suit for ejectment of a tenant. S. 11 therefore was 
not applicable, but since the provisions of the Civil 
Procedure Code are not exhaustive, the matter 
must be held to be res judicata on general prin- 
ciples independently of S. 11. 

Now, the general rule is that where S. 11 
can be applied, it must be applied, and that 
Igeneral principles of res judicata can only 
be invoked where S. 11 is silent. In 29 Cal 
707 4 at p. 715, their Lordships of the Privy 
Council said : 

The essence of a Code is to be exhaustive on the 
matters in respect of which it declares the law, 
and it is not the province of a Judge to disregard 
or go outside the letter of the enaotment according 
to its true construction. 

In 48 Cal 499 6 their Lordships follow- 
ing a previous judgment of their own, 11 
I A 37, 6 applied res judicata in an adminis- 
tration suit to which the terms of S. 11 
did not apply. Similarly in 45 Mad 320 7 
they applied it to a dispute as to the title 
to receive compensation which had been 
referred to the Court, to which S. 11 also 
did not apply. A Division Bench of this 
Court took the matter further in 8 Lah 15, 8 
where Fforde J. said : 

The plea of res judicata is not confined to the 
provisions of 8. 11, Civil P. 0., but may be invoked 
under general principles of law. 

2. Rukmini Vithu v. Rayaji Dattatraya, (1924^ 

HAIR Bom 464=88 10 46=48 Bom 641= 

26 Bom L R 672. 

3. Champat v. Joti Ram, (1934) 21 A I R Lah 

824=160 I C 17=96 P L R 64. 

4. Gokul Mandar v. Pudmanund Singh, (1902) 

29 Cal 707=29 I A 196=6 0 W N 826 (P 0). 

6. G. H. Hook v. Administrator-General of Ben- 

gal, (1921) 8 A I R P C 11 = 60 I 0 631=48 
Oal 499=48 I A 187 (P 0). 

6. Ram Kirpal v Rup Kuari, (1886) 6 All 269 = 

11 I A 87=1886 A W N 286 (P C). 

7. Ramchandra Rao v. Ramchandra Rao, (1922) 

9 A I R P 0 80=67 1 0 408=46 Mad 820=49 
I A 129 (P 0). 

8. Bahibzudl Begum v. Mahomed Umar, (1926) 

13 A I R Lah 608=96 I 0 1002=8 Lah 16 = 

27 P L R 604. 


This was dissented from by two other 
Division Benches of this Court in 14 Lah 
369 and 14 Lah 437. 10 In 14 Lah 369° 
Tek Chand J. after quoting 29 Cal 707, 4 
criticized 8 Lah 15 8 and said : 

As regards matters which are specifically pro- 
vided for in the Code, the Courts are bound to 
limit the operation of the rule in accordance with 
the phraseology used by the Legislature, and have 
no power to ignore the express provisions of the 
Statute in order to give effect to the general 
principles of law. 

This judgment was approved by another 
Bench in 14 Lah 437 10 which said : 

The general rule of res judicata which exists 
apart from the provisions of 8. 11 . . . can be 
resorted to only in those cases wbioh do not 
strictly fall within the four corners of 8. 11, 

and held that for the decision in a former 
case to be res judicata in a subsequent suit, 
the Court whioh tried the former suit must 
be competent to try the subsequent suit. 
AIR 1926 Lah 670 11 is also to the effect 
that general principles of res judicata can- 
not be extended to cases which are within 
the terms of S. II. I am in respectful 
agreement with the three rulings last men- 
tioned, but would observe in passing that 
although 8 Lah 15 8 does not lay down the 
law correctly, I think the decision was 
correct on its particular facts. Fforde J. 
said : 

Had the question of the superior claim of Mt. 
Nasir Begum and ^Mt. Wazir Begum been raised 
in the previous suit, Mohammad Umer could not 
have succeeded in establishing his claim to a por- 
tion of Mt. Abadi Begum’s property. Having 
acquired an interest in some of the property upon 
a suppression of the fact that there were other 
persons with a superior right to it, he cannot now 
use that fact to defeat a claim for partition of 
another portion of the same estate. 

Apparently then the case could have been 
decided on broader principles of estoppel 
without invoking estoppel by res judicata. 
There is one apparent exception to the rule 
that the first Court must be a Court com- 
petent to try the subsequent suit, and that 
is where the first Court is a Court of ex. 
elusive jurisdiction, its decision on any 
matter on which it has exclusive jurisdic- 
tion is binding on the other Courts. An 
instance of this is a decision by a Revenue! 
Court on a matter on which it has exclusive ’ 

9. Fazul Hussain v. Jiwan Shah, (1933) 20 A I R 
Lah 651=141 10 464=14 Lah 369=34 PL R 
196. 

10. Kapurla v. Gangadevi, (1939) 20 A I R Lah 
646=146 I 0 880 = 14 Lah 437 = 34 P L R 
817 

11. Nathu Mai Manohar Lai v. Laohhmi Narain 

Gauri Shankar, (1926) 13 A I R Lah 670 — 

96 I 0 910. 



1938 Hayat Mohammad v. Bar Gaushala, Lyallpur (Skemp J.) Lahore 813 


jurisdiction : see AIR 1929 Lah 586, 12 a 
Letters Patent appeal, and A I R 1932 Lah 

623. 13 Similarly if a Small Cause Court 
^decides a matter on which it has exclusive 
jurisdiction, then that decision is binding 
on subsequent Courts : see A I R 1926 Sind 

236. 14 A I R 1924 Sind 112 16 and A I R 
1937 Lah 346. 1 I think this exception is 
only apparent because S. 11, Civil P. C., 
does not consider or refer to matters tried 
by a Court of exclusive jurisdiction. In 
AIR 1926 Sind 236 14 one party sued in 
the Small Cause Court at Amritsar and 
obtained an ex parte decree. Subsequently 
the other party sued on the same agree- 
ment before the Small Cause Court, Karachi 
and although the Small Cause Court at 
Amritsar had jurisdiction only up to Rupees 
500 whereas the second suit was for Rs. 
900, the matter was held res judicata with 
the remark that if the plea were not to 
prevail in suits of this nature, the very 
object of the Legislature in providing for a 
speedy and summary remedy by conferring 
exclusive jurisdiction on the Court of Small 
Causes would be frustrated. Similarly in 
AIR 1934 Sind 112, 13 a decision of the 
Small Cause Court at Amritsar was held 
res judicata in another suit brought by the 
opposite party on the same agreement in 
the 8mall Cause Court at Karachi. AIR 
1937 Lah 346 1 is also very similar. The 
plaintiff, the agent of an Insurance Com- 
pany, brought a suit for Rs. 108-15-0 in 
the Small Cause Court, claiming commis- 
sion from 1st January 1932 to 31st March 
1932. His suit was based upon an agree- 
ment with the defendant insurance com- 
pany but was dismissed on the finding that 
be had violated the terms of the agreement 
by joining a rival concern. After this he 
sued in a regular Court claiming commis- 
sion for similar transactions from 1st 
January 1932 to 3rd August 1932. The suit 
was based on the same agreement and 
actually included the period previously in 
suit. I have no doubt that it was rightly 
held to be res judicata; but, with deference 
the statement of the law leaves something 
to be desire : 

The principle of res judicata is of wider applica- 
tion, as pointed out by their Lordships of the 

12. Mauj v. Sardara, (1929) 16 A I R Lah 586 = 
121 I 0 507 = 30 P L R 427. 

18. Daulat Ram v. Munshi Ram, (1932) 19 

AIR Lah 623=143 I C 59=34 P L R 462. 
11- Velji Dayalji v. Firm of Nandlal, (1926) 13 
AIR Sind 236=94 I C 423=21 S L R 23. 

16. Hem Raj Harnam Das v. Hargolal, (1934) 21 
AIR Sind 112 = 162 I C 894. 


Privy Council in 48 Cal 499 5 and 45 Mad 320. 7 It 
has been held to govern cases where the matter in 
issue is the same and has been previously decided 
by a competent Court. For instance, when a 
Court has exclusive jurisdiction to try any mat- 
ter, its decision on that point will operate as rea 
judicata. 

This is correct but not complete; it is 
liable to be misunderstood, and in the pre- 
sent case it has been misunderstood. 
Rightly looked at, AIR 1937 Lah 346 1 
does not govern the case before me. In the 
case before me the Small Cause Court had 
decided a question of title. It had to do so 
for the purposes of the rent suit it was try- 
ing, but far from having exclusive jurisdic- 
tion, it had no jurisdiction to try the 
question of title as such. Hilton J., in 
AIR 1934 Lah 324/ put the matter 
with his customary clarity : 

The judgment of a Court of exclusive jurisdic- 
tion can operate as res judicata only on a matter 
which that Court could exclusively decide. In the 
present case the Small Cauoe Court had no exclu- 
sive jurisdiction to decide the question of title, 
nor to decide the fact or character of the plain- 
tiff’s or the defendant’s possession. At most there 
was an exclusive jurisdiction to decide the liabi- 
lity to pay rent, which i6 not the same thing. 

This is the true way of putting the mat- 
ter. Similarly in 48 Bom 54 1 2 a Division 
Bench of the Bombay High Court said : 

No doubt the Small Cause Court had found 
that the defendant was a tenant of the plaintiff 
and passed a decree for the plaintiff against the 
defendant for rent. But that finding of the Small 
Cause Court could not be res judicata under S. 11, 
Civil P. 0., unless the Small Cause Court had 
jurisdiction to decide this suit. This suit is for 
possession and therefore the finding of the Small 
Cause Court is uot res judicata. 

This is conclusive and the finding of the 
Small Cause Court in this case that the 
defendant is the tenant of the plaintiff is 
not res judicata. For the benefit of the 
lower Courts in this Province, I would 
repeat that the law is that S. 11 must be 
applied where it can be applied and that 
the general doctrine of res judicata can 
only be invoked in cases where S. 11 is 
silent. A decision by a Court of exclusive 
jurisdiction is final and operates as res 
judicata where it has exclusive jurisdiction 
but not unless it has exclusive jurisdiction. 
This is only an apparent exception to the 
rule that Sec. 11 must be applied where it 
can be. In the present case if instead of 
suing for ejectment the Gaushala had sued 
in the Small Cause Court for rent, the pre- 
vious judgment would have operated as res 
judicata. It cannot be res judicata in the 
present case because the prayer for eject- 
ment takes the suit away from the juris- 
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diction of the Court of Small Causes. The 
respondent’s counsel in arguments before 
me said he was willing to give up the 
prayer for ejectment; but it was the prayer 
for ejectment which led to the present suit 
being lodged in a regular Court. But for 
that prayer the suit would have been insti- 
tuted in the Court of Small Causes. I 
therefore accept this appeal, but as the 
lower Appellate Court, although agreeing 
with the lower Court, did not give a defi- 
nite finding on^ the other matters, saying 
for instance he would have found it diffi- 
cult to hold that the relationship of land- 
lord and tenant is established between the 
parties”, I remand the case to the lower 
Appellate Court for re-decision on the 
merits. The respondent is to pay the appel- 
lant s costs in this Court. The parties are 
to appear before the Senior Subordinate 
Judge on 5th August 1938, and ask for a 
date. 

D.s./r.k. Case remanded . 
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Beckett J. 

Firm Phul Chand. Nem Chand — 

Plaintiff — Appellant, 
v. 

Aggarwal Battery Manufacturing Co. 

Defendant — Respondeht. 

Second Appeal No. 242 of 1938, Decided 
on 6th June 1938, from decree of Dist. 
Judge, Delhi, D/. 1st February 1938. 

Principal and agent— Agent of match factory 
entering into contract with third person to pro- 
mote sale of matches — Latter required to pay 
for goods before he was allowed to sell them — 
Profits of sale to go to him — Latter held not 
agent of former but only favoured buyer. 

The main test to determine whether a person 
selling goods supplied by other is his agent is 
whether he is supposed to be selling his own goods 
when the time for sale comes or whether he is 
supposed to be selling the goods of his principal, 
for the liability of an agent to render accounts is 
based on the assumption that he is dealing with 
money or goods entrusted to him. [P 815 C 1] 

An agent of a match factory entered into a 
contraot with a third person to promote sale of 
matches. The latter was required to pay for the 
goods before he was allowed to sell them. The 
profits of the sale apparently went into the pookets 
of the latter though the agreement was silent on 
this point : 

Held that the latter was not an agent of the 
former but only a favourod buyer : A I R 1925 
P C 161 ; (1871) 6 Ch A 397 and 21 I G 322, 

Ref- [P 816 C 1 , 2 ] 

Vishnu Datta — for Appellant. 

Bishen Narain — for Respondent. 


Judgment. — The plaintiff holds an 
agency under a Company in Calcutta for 
the sale of a certain brand of matches. In 
order to further the sale of these matches, 
the plaintiff entered into an agreement 
with the defendant on 18th January 1936. 
Under this agreement, the defendant under^ 
took to sell not less than fifty cases a 
month, m return for which he was to 
receive a commission of Rs. 2 per case, 
together with a bonus or rebate in accord- 
ance with the terms fixed by the Company 
in Calcutta. The matches were to be sup- 
plied direct from Calcutta. But the actual 
form of dealings between the parties was 
that the defendant received supplies only 
on payment of the invoice value of the 
goods, the payment being made either to 
a Bank or to the plaintiff himself. Pur- 
chases of matches were also made direct 
from the plaintiff, but this is said to have 
been an arrangement independent of the 
agreement. The plaintiff has now sued the 
defendant for rendition of accounts as an 
agent. Having regard to the actual course 
of dealings between the parties, however, 
both the Courts below have come to the 
conclusion that the true relation between 
the plaintiff and the defendant was not 
that of principal and agent but of seller 
and purchaser. In coming to this conclu- 
sion, they have placed reliance on certain 
remarks made by the Privy Council in 
AIR 1925 P C 161 1 with regard to the 
trend of modern business in this respect. 

On this view the plaintiff would not be 
entitled to demand an account and the suit 
has accordingly been dismissed. 

If regard is had to the written agree, 
ment alone, it will fit in equally well with 
an ordinary contract of agency, since no 
mention is made of the manner in which 
the goods are to be sold, and it might be 
assumed that the intention of the parties 
was to defer payment for the goods until 
they had been sold, which would be the 
ordinary course of an agency business. It 
seems, however, clear from the evidence 
that this was never the intention of the 
parties. The wording of the agreement does 
not exclude the possibility of a different 
intention. If the intention was that the 
defendant should pay for the goods before 
they were sold, the agreement would not 
constitute an agency in the ordinary legal 
sense but would merely be a method of 

1. Hope Prudhomme & Co. v. Hamel & Horley, 
(1926) 12 AIR PC 161 = 88 I 0 807 = 49 
Mad 1 (P 0). , 
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favouring a particular buyer. The fact that 
the word “agent” is often used in a loose 
sense, which does not attract to itself all 
the legal implications of the term, appears 
to have received judicial notice for the first 
time in (1871) 6 Ch A 397,” a case which 
was followed in 21 I C 322/ It is to be 
observed, however, that both these cases 
were concerned only with relations of a 
supposed agent to a third party, whereas 
in the present instance we have to deal 
with relations between the supposed agent 
and a person appointed. It is quite possible 
that the person may stand in the position 
of a principal towards a third party and 
yet stand in the fiduciary position of an 
agent towards the person under whose 
instructions the goods are being sold. 

The main test, it seems to me, is whe- 
ther the so-called agent is supposed to be 
selling his own goods when the time for 
sale comes or whether he is supposed to be 
selling the goods of his principal, for the 
liability of an agent to render accounts is 
based on the assumption that he is dealing 
with money or goods entrusted to him. In 
the Chancery case, the agent was not ex- 
pected to pay for the goods until he had 
sold them although he then became the 
purchaser, and he could reasonably be 
regarded as an agent up to this point. In 
the present instance the defendant had to 
pay for the goods before he was allowed 
to sell them and it would be difficult to 
say that he was ever entrusted with any- 
thing for which he was liable to account. 
The profits from sale were apparently to 
go into his own pocket and the agreement 
is again silent on this point. 

The only argument advanced to support 
the proposition that the property in the 
goods was to remain with the plaintiff - is a 
reference in the agreement to godown rent. 
This is a provision which would more 
naturally arise in a true contract of agency, 
but I do not think it is altogether incon- 
sistent with the position of a favoured 
buyer. It seems clear from the course of 
dealings that the defendant was entitled 
to treat the goods as his own from the 
moment that he paid for them and was not 
expected to account for the profits made 
by selling. In this connexion it is pertinent 
to examine the relief which the plaintiff 
claims. So far as I have been able to dis- 

2. Ex parte White, In re Nevill, (1871) 6 Ch A 
897=40 L J Bk 73=24 LT 46=19 W R 488. 

8. Suryaprakasaraya Mudaliar v. Matheson’s 
Ooflee Works, (1918) 21 1 C 322. 


cover in the course of arguments, it is not 
suggested that the defendant should make 
over the profits from the sale of matches 
less his fixed commission, as ho would 
havo to do under a true contract of agency, 
but the plaintiff simply requires certain 
information which will enable him to claim 
concessions from his own principal. I do 
not think that this is what is meant by an 
agent’s liability to account. 

In this connexion it is to be observed 
that the written agreement reads on the 
face of it as though the defendant was 
being appointed a sub-agent on behalf of 
the Company in Calcutta, in which case 
the plaintiff would not be able to sue in 
his own name. In order to meet this objec- 
tion the plaintiff has been forced to take 
up the position that the agreement was 
one between himself and the defendant as 
principal and agent. I_l is difficulties appear 
to have arisen from this cause, since the 
carrying out of many of the terms in the 
agreement is dependent on his relations 
with the Company in Calcutta. His own 
relations with the Company may have 
been those of an agent ; but it seems to me 
that his agreement with the defendant was 
intended to confer upon the latter only the 
position of a favoured buyer. For these 
reasons I dismiss the appeal with costs. 

D.S./r.K. Appeal dismissed. 

A. I. R. 1938 Lahore 815 

Young C. J. and Monroe J. 

In re Vidya Sagar Kapur , Editor , 

* Daily Guru ’, Lahore , and others. 

Criminal Original Case No. 15 of 1937,. 
Decided on 18th February 1938. 

Contempt — Contempt of Court — Complaint 
charging certain persons of abduction — Pend- 
ing proceedings, complainant taking copy of 
complaint to editor of newspaper — Editor pub- 
lishing complaint with scare headlines and 
comments of his own — Publication held con- 
tempt of Court. 

A complaint was filed against certain persons 
charging them of abduction. While the proceed- 
ings were pending in the Courts, the complainant 
took a copy of the complaint to an editor of news- 
paper. The editor, without making any enquiry 
as to what happened, proceeded to publish the 
complaint with scare headlines. The headlines 
consisted of the following : “A case of abduction 
against . . . and his father . . .” “A sensation of 
extreme typo ha3 been oreated in the educated 
cirole on account of the case” : 

Held that the publication was bound to tend to 
prejudice the hearing of the case and henoe 
amounted to contempt, [P 816 0 1, 2] 



816 Lahore In re V. S. Kapur, Editor ‘Daily Guru ’ ( Young C. J.) 


M. Aslam Khan and Mohd. Monir, Asst. 

Govt. Advocate-General — 

for Petitioner. 

G. R. Kapur, Prem Nath and M. A. Jan 

for Respondents. 

Sohan Lai (Respondent No. 2) in person. 

Young C. J. — Notice is issued to the 
four respondents to show cause why they 
should not be committed or otherwise 
punished for contempt of Court. The facts 
are that on 13th August 1937, a complaint 
was filed by Sayad Iqbal Hussain in the 
Court of the Tahsildar complaining that 
his wife had been enticed away by several 
persons whose names it is not necessary to 
mention. On 17th August the Magistrate 
in the preliminary enquiry took a state- 
ment by the complainant and proceeded 
thereon to issue warrants against the res- 
pondents to the complaint. The respon- 
dents took proceedings then before the 
Judge in revision asking that the complaint 
should be quashed. The learned Judge re- 
ferred the matter to the High Court 
recommending that the complaint as against 
some of the respondents should be quashed. 
The learned High Court Judge on a further 
application by the respondents ordered the 
whole case to come up to be considered by 
him on the question whether the com- 
plaint be quashed against all these res- 
pondents. On 16th December 1937 the 
complainant Sayad Iqbal Hussain took a 
copy of his complaint to the editor of the 
newspaper ‘Daily Guru’ four months after 
the complaint had been filed and while the 
matter was pending both in the High Court 
and in the lower Court as against some of 
the respondents to the complaint. Without 
making the least enquiry as to what had 
happened, the editor proceeded to publish 
the complaint with scare headlines. The 
headlines consisted of the following : 

“A CASE OF ABDUCTION AGAINST .... AND 
HIS FATHER 

This case has created a sensation in all the 
educational Muslim circle of Lahore. A sensation 
of extreme type has been created in the educated 
circle of Lahore particularly in the Muslim edu- 
cated oircle on account of a case. The faots of the 
case are alleged as follows : 

Thereafter appeared the complaint in 
which gross allegations were made against 
the respondents to the complaint. It is to be 
noted moreover that the whole of the com- 
plaint was not published. That this publi- 
cation amounts to contempt there can be no 
doubt. This is not a case of a newspaper re- 


porting bona fide the proceedings in a Court. 
As noted above the complaint was taken to 
the editor of the paper by the complainant 
himself four months after the complaint had 
been filed and while the proceedings were 
actually pending in the High Court for 
quashing the complaint. To add to the mis- 
chief the paper proceeds to publish above 
the complaint its own comments. It is 
quite clear that nothing could be more in 
the nature of contempt than action of this 
character. It was bound to tend to preju- 
dice the hearing of the case. It is quite 
clear that the publication by Sayad Iqbal 
Hussain was malicious. We suspect also 
that the same influence affected the news- 
paper. As regards the editor, he has ap- 
peared in Court. Counsel on his behalf has 
offered an abject apology and further in 
the issue of the paper dated 21st December 
1937 the paper itself published an apology 
to one of the respondents in the case. This 
was however after the High Court had the 
matter of the contempt before it to the 
knowledge of the newspaper. The editor 
is a youth who apparently ought not to 
hold such a responsible position. His father 
is the printer and publisher of the news- 
paper and no doubt the chief person interes- 
ted. He however apologizes. In fact all the 
respondents admit the error and the con- 
tempt and offer an apology. 

We take this into consideration. As re- 
gards the keeper of the Press he is in this 
case under no liability and the proceedings 
against him are dismissed. With regard to 
the editor and the printer they will be 
jointly and severally liable for the payment 
of Rs. 100 costs. This leaves the question 
of Sayad Iqbal Hussain who is really res. 
ponsible for the publication of the contempt 
and he also clearly had this contemptuous 
article published in order to bring pressure 
to bear upon the respondents. We order 
that he pay a fine of Rs. 200 and Rs. 50 
costs. In all these cases, if the respondents 
to this petition fail to pay the amount of 
fine and costs within two months they will 
undergo a sentence of one month’s impri- 
sonment. Costs will be paid half to Gov- 
ernment and half to the petitioners. 

D.S./r.K. Order accordingly . 
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Addison J. 

Abdul Hakim and another — Accused 

Petitioners 

v. 

Emperor. 

Criminal Revn. No. 216 of 1938, Decided 
on 4th April 1938, reported by Sess. 
Judge, Multan, D /- 4th February 1938. 

I Motor Vehicles Act (8 of 1914), S. 2 — 
Houses situated on two sides of motor stand of 
petitioner — City wall running along third side 
— Fourth side open looking towards public 
street — Land privately owned and leased out 
to petitioners — Deep city drain passing through 
portion leased — Bridge constructed to cross 
city drain — Lorries of petitioner parked over 
the bridge — Held that the place was not public 
place within meaning of S. 2. 

The mere fact that a place would bo styled as a 
■public place for the purposes of the Gambling Act 
and the Penal Code, does not necessarily mean 
that it is a publio place as defined in S. 2, Motor 
Vehicles Act. To make it a publio place under the 
Motor Vehicles Act, it must be a road, street, way 
•or a place over which the publio have a right to 
■pass or to which the public are granted access. 

(P 818 C 2] 

On the two sides of the motor stand of the 
petitioners, there were houses while the city 
wall ran along the third sido. The fourth side, 
however, was open and looked towards a publio 
street. The land was privately owned and had 
been leased by the petitioners. Through the portion 
■leased by them ran a deep city drain which could 
only be crossed by means of a bridge and it was 
over the bridge that the lorries of the petitioners 
were parked. Thus to all intents and purposes the 
■petitioners were keeping their lorries in an enclos- 
ed place except that apparently there was no gate 
-at the bridge : 

Held that the place was not a public place 
within the meaning of S. 2, Motor Vehioles Act : 
Criminal Revn. No. 922 of 1931, Rcl. on; (1930) 
2KB 113, Disting. [P 818 0 2] 

Shabir Ahmad — for Petitioners. 
Mohammad Monir, As9t. to Advocate- 
General — for the Crown. 

Faots. — On 18th March 1937, a plot 
•of land situate in front of the Multan 
Municipality’s lorry stand was leased by 
the owner Rai Bahadur Laia Madan Gopal 
to Faiz Mohammad, accused, who executed 
a deed of lease in favour of the owner 
Ex. P.A, This plot is being used as a pri- 
vate lorry stand for collecting passengers. 
Eaiz Mohammad, lessee of this plot, and 
•Abdul Hakim, lorry driver, were tried and 
•oonvioted for breach of Rule 53 (a) of the 
Eunjab Motor Vehicles Rules in that on 
25th March 1937 Faiz Mohammad, accused, 
-allowed Abdul Hakim, accused, to park his 
lorry at a public place for the purpose of 
-Collecting passengers which had not been 
1938 L/103 & 101 


approved for the purpose by the registering 
authority. Each of them was sentenced to 
a fine of Rs. 25. 

The petition is forwarded to the Hon’ble 
High Court for revision of the Magistrate’s 
order on the following grounds : The sole 
question for determination is whether the 
premises in question come within the defi- 
nition of a public place. R. 53 (a) with 
the infringement of which the accused are 

charged originally read as follosv9 : 

A person in charge of a light motor-bus shall not 
allow such light motor-bus to stand elsewhere 
than at a place appointed for the purpose or loiter 
for the purpose of being hired in any public place. 

The present rule which was amended by 
Punjab Government Notification No. 14761 
dated 25th May 1933 reads as follows : 

The person in charge of a light motor-bus shall 
not allow such light motor- bus to loiter in any 
public place for the purpose of collecting passen- 
gers or goods or to stand for the aforesaid purpose 
in any public place other than the one approved 
by the registering authority for the purpose. 

It is undeniable that the lorry of Abdul 
Hakim in this case stood for the purpose 
of collecting passengers in premises which 
had not been approved by the registering 
authority. A comparison of the wording of 
the rules would go to show that the rigi- 
dity of the old rule has to some extent 
been relaxed. The definition of a public 
place is given in S. 2, Motor Vehicles Act. 
It means : 

A road, street, way or other place whether a 
thoroughfareor not to which the publio aregranted 
access or over which they have a right to pass. 

The plot of land in the present case is 
admittedly owned by a private individual 
and the mere fact that it is used by a 
motor-bus cannot convert its private into a 
publio character. As the definition clearly 
shows in order to describe a piece of land 
as a public place there must be a grant of 
access to the public or the public must 
have a right to pass over it. It is quite 
clear that in the present case the public 
cannot claim a right to pass over this plot. 
The word ‘grant’ in the definition seems to 
have been used in the same sense as dedi- 
cation. The private place may become a 
publio place if it is dedicated by the owner 
for the public use. There must be an animus 
dedicandi of which the user by the public 
is evidence. There is nothing of the sort in 
the present case. The character and the 
user of the site in the present case depends 
upon the sweet will of the owner and his 
lessee. It is open to them to shut out the 
public at any time they liked. It will be 
ridiculous to describe a place as a publio 
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place when access to it depends not upon It is true that for the purposes of the 
any grant or dedication but upon individual Gambling Act and for the purposes of the 
wish and expediency. I therefore recom- Indian Penal Code, this place would pro. 
mend that the conviction in this case perly be styled a public place. But that 
should he quashed and the fine refunded. does not necessarily mean that it is a 
Order. Faiz Mohammad allowed public place as defined in S. 2, Motor 
Abdul Hakim to park his lorry in land Vehicles Act. From the description given, 
leased by the former from Rai Bahadur ^ causes no inconvenience to the public or 
Lala Madan Gopal and both Faiz Moham- to traffic, but it may cause the Municipal 
mad and Abdul Hakim have been convicted Committee to get a smaller sum for the 
for a breach of Rule 53 (a) of the Punjab lease of the motor stand which they auc- 
Motor Vehicles Rules and sentenced to a tion to the highest bidder and which the 
fine of Rs. 25 each. The learned Sessions Committee seems to want as a monopoly. 
Judge of Multan has forwarded the case to As the rights of private citizens are con- 


this Court with the recommendation that 
the convictions be quashed. By S. 2, Motor 
Vehicles Act “public place” means a road, 
street, way or other place, whether a 
thoroughfare or not, to which the public are 
granted access or over which they have a 
right to pass, while Rule 53 (a) runs as 
follows : 

The person in charge of a light motor bus shall 
not allow such light motor bus to loiter in any 
public place for the purpose of collecting passen- 
gers or goods or to stand for the aforesaid purpose 
in any public place other than one approved by 
the registering authority for the purpose. 

According to the evidence of Amir Bakhsh 
there are two authorized lorry stands in 
Multan, one owned by the Municipal Com- 
mittee of which Amir Bakhsh is the con- 
tractor and the other owned by a Mr. Sham 
Sundar. In cross-examination however, he 
admitted that there were 8 or 9 other 
unauthorized lorry stands in the city which 
had been in existence for many years. This 
witness being the contractor, who has paid 
a large sum to the Municipal Committee 
for the lease of their lorry stand, has 
admitted that an attempt is being made to 
stop any other place from being used as a 
lorry stand except that from which he is 
trying to make as much profit as he can. 
From the evidence of Abdul Rehman, P. W. 
3, it is established that on two sides of the 
motor stand of the petitioners there are 
houses while the city wall runs along the 
third side. The fourth side however is 
open and looks towards a public street. 
The land is privately owned and has been 
leased by the petitioners. Through the por- 
tion leased by them runs a deep city drain 
which can only be crossed by means of one 
bridge and it is over this bridge that the 
lorries are parked. To all intents and pur- 
poses therefore the petitioners were keep- 
ing their lorries in an enclosed place except 
that apparently there was no gate at the 
bridge. 


cerned, the expression has to be construed 
strictly. The Crown principally relied on 
(1930) 1 KB 443. 1 The question involved 
there was whether a stage carriage was 
plying for hire in a “public place.” “Stage 
carriage” is defined in S. 4, Metropolitan 
Public Carriage Act, 1869, but “public 
place” does not appear to be defined in 
that Act just as it is not defined in the 
Indian Penal Code or in the Indian Gam- 
bling Act. It is for that reason that under 
these two Indian Acts a public place has 
always been held to be a place where the 
public go, no matter whether they have a 
right to go or not. But to make it a public 
place under the Indian Motor Vehicles 
Act it must be a road, street, way or a' 
place over which the public have a right,' 
to pass or to which the public are granted 
access. It is claimed that this is a place 
to which the public are granted access, 
although the site is privately owned and is 
a private place which the owner can keep 
as private as he likes. Because the lessee 
allows a limited number of persons to cross 
the bridge over the ditch to ride on his J 
lorries, it is not sufficient in my opinion to 
make it a public place within the defini- 
tion given in S. 2 of the Act. If any one 
other than a passenger tries to go there 
the lessee has the right to make him leave 
at once. He could put up a gate at the 
bridge and exclude everybody except pas- 
sengers who have paid their fare. Could it 
then be said to be a public place, that is, a 
a place to which the public are granted 
access. What is being done now without 
the gate, is very much the same and I do- 
not see that there would be any difference 
in principle whether there were a gate or 
not. I have already come to the same conclu- 
sion in Cri. Revn. No. 922 of 1934, decided 

1. White v. Cubitfc, (1930) 1 K B 443 = 99 L J 
K B 129 = 142 L T 427 = 94 J P 60 = 2& 

L G R 44 = 73 S J 868 = 46 T L R 99. 
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on 16th August 1934 and after considera- 
tion I see no reason to change my opinion. 
If the argument of the Crown is correct, a 
motor shop would be a public place and 
under R. 44 no motor display or exhibition 
in which more than five motors took part, 
could be permitted in any such shop with- 
out the previous sanction of the Inspector- 
General of Police whose decision is final. 
That would mean that a motor firm could 
not advertise that their new vehicles for 
the season had arrived and would bo dis- 
played or exhibited at their shop, unless 
sanction had been previously obtained 
from the Inspector-General of Police. The 
English case relied upon by the Crown is 
distinguishable from the present for the 
reason already given, namely that there is 
no definition in the English Act as to what 
a public place is and also because there 
was in that case no sort of barrier, physi- 
cal or other, to prevent the ingress or 
egress of the public. For the reasons given, 

I accept the recommendation of the learned 
Sessions Judge and set aside the convic- 
tions of the two petitioners. The fine3, if 
paid, will be refunded. 

R.M./R.K. Convictions set aside. 

A. I. R. 1938 Lahore 819 

Tek Chand J. 

Lal Chand Chaudliri — Debtor 

Petitioner. 

v. 

Bogha Ram and others — Respondents. 

Civil Revn. No. 796 and 797 of 1937, 
Decided on 7th February 1938. 

Provincial Insolvency Act (1920), S. 6 (e) 
Execution sale when complete stated — Act of 
insolvency occurs when property is sold and 
not when sale is confirmed. 

Execution sale is complete when the property Is 
knocked down to the highest bidder and it is not 
open to the Court thereafter to offer the property to 
any person who may be prepared to purchase it for 
higher amount: AIR 1936 Lah 555, Foil. 

[P 820 C 2] 

Therefore an act of insolvency in S. 6 (e) occurs 
when the property is sold, and not when the sale 
is confirmed. Hence a petition by a creditor must 
ho made within three months from the date of sale 
and not that of confirmation : A I R 1933 Cal 561, 
Rel.on. [P 820 Cl] 

M. A. Majid — for Petitioner. 

Achhru Ram — for Respondent No. 1. 

Order. — This judgment will dispose of 
Civil Revisions Nos. 796 and 797 of 1937. 
The petitioner, Lal Chand Chaudhri, has 
been adjudicated an insolvent by the Insol - 
, venoy Judge, Lyallpur, on two petitions 
Presented by Bogha Ram. The order has 


been confirmed on appeal by the District 
Judge. On revision, it is urged that the 
orders of the Courts below are contrary to 
law. On 15th January 1935, the respon- 
dent Bogha Ram who is admittedly one of 
the creditors of the petitioner, presented an 
application for his adjudication as an insol- 
vent. The act of insolvency alleged to have 
been committed by the petitioner was that 
he had transferred certain property of his 
to another creditor, named Gurditta Mai 
who is related to the petitioner, and that 
in doing so he gave him fraudulent prefer- 
ence. While this petition was pending, 
another petition was presented by the same 
creditor on 27th April 1935, in which 
several other act3 of insolvency were alleged 
to have been committed by the insolvent. 
Of these the Insolvency Judge held the 

following two to be proved : 

(1) that iu execution of a decree which had been 
obtained by the wife of the insolvent against him, 
one-half share in a house belonging to the insol- 
vent had been sold, and 

(2) that on 12th February 1935, the insolvent 
had leased six squares of land to a creditor, 
Wasandha Ram-Kisban Chand, who had obtained 
a decree on an award against him and had thus 
given him fraudulent preference over the other 
creditors. 

The trial Judge held the three acts of 
insolvency” above mentioned to be proved 
and declared the petitioner insolvent. On 
appeal the learned District Judge agreed 
with the findings of the Insolvency Judge 
with regard to the first two acts, but did 
not give any finding as to the third. Before 
me, it is urged that the debt in favour of 
Gurditta Mai was genuine debt, that there 
had been litigation between him and the 
insolvent, and that in the circumstances of 
the case it should be held that the transfer 
in favour of Gurditta Mai was effected as a 
result of "pressure” by Gurditta Mai on 
him. It was also pointed out that the 
transfer had really been effected in July 
1934, and not on 24th October 1934, as 
found by the Court and therefore it was 
more than three months before the date of 
the presentation of the petition for insol- 
vency. I have heard the petitioner’s counsel 
at length and have examined the record, 
but cannot find any adequate ground for 
dissenting from the conclusions of the 
Court below. The finding that the sale had 
been effected on 24th October 1934, is one 
of fact, based on evidence, and on examin- 
ing the terms of the compromise between 
Gurditta Mai and Lal Chand and the other 
materials on the record, I am of opinion 
that no other conclusion was possible. The 


i 
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Courts have also concurrently found that 
no pressure had been exercised by Gurditta 
Mai on the insolvent in the matter of the 
transfer in question On this point again, 
the materials on the record fully justify the 
conclusions of the Courts below. There is 
no proof whatever of the alleged pressure 
and it appears that the transaction had 
been effected by the transferor of his free 
■will and accord, and with a view to give 
preference to a favoured creditor. I hold 
therefore that the Courts below had come 
to a correct conclusion in holding the first 
act of insolvency proved. 

With regard to the sale of a half-share 
in the house of the insolvent, effected in 
execution of the decree obtained by the 
■wife of the insolvent against him, the 
contention raised is that the sale, though 
effected in execution of the decree of the 
wife on 27th March 1935, had not been 
‘confirmed,’ when the petition for insol- 
vency had been presented. It was pointed 
out that both the decree. holder and the 
judgment. debtor had filed objections under 

0. 21, R 90, alleging irregularities in pub- 
lishing and conducting the sale, and that 
until the disposal of those objections and 
confirmation of sale by the Court, it could 
not be said that there was a ‘sale’ within 
the meaning of Cl. (e) of S. 6, Provincial 
Insolvency Act. The learned counsel has 
not been able to cite any authority in sup- 
port of his contention, and he concedes that 
the only ruling in which this matter has 
been considered is against him. In A I R 

19*3 Cal 564 1 it was held that the 
aot of insolvency in 8. 6 (el occurs when the 
property is sold, and not when the sale is con- 
firmed. Hence a petition by a creditor must be 
made within three months from the date of sale 
and not that of oondrmation 

With this conclusion I respectfully agree. 
The learned counsel referred me to a num- 
ber of cases in which the question raised 
was whether a bidder could retract his bid 
after the sale had been completed by the 
Officer of the Court but before it had been 
confirmed by the Court. The rulings have 
no direct bearing on the point. It may be 
stated however that the view taken there- 
in has been dissented from by a Division 
Bench of this Court in AIR 1936 Lah 555. 2 

In that oase it wa9 held that : 

When the officer of the Court or such other 
person as the Court may appoint to oonduot a 

1. Kanai Lai Nandy v. Tlnkari De, (1918) 20 

A I R Cal 564=145 I C 429=67 0 L J 148 = 

37 0 W N 636. 

2. Hosbnak Ram v. Punjab National Bank Ltd., 

(1936) 23 A I R Lah 666=160 I 0 603. 


sale as provided in O. 21. R. 65 knocks down the 
property to the highest bidder, such person must 
bo deemed to have been deolared to be purchaser 
of such property. The sale is complete when the 
property is knocked down to highest bidder and it 
is not open to the Court thereafter to offer the 
property to any person who may be prepared to' 
purchase it for higher amount. 

. 1 a gree in holding that the second act of 
insolvency is also proved. In view of my 
findings given above, it is not necessary to 
go into the question as to whether the lease 
of six squares of land for one year in favour 
of Wa9andha Ram- jKiahan ChaDd did or did 
not amount to an act of insolvency.” The 
petition for revision fails and is dismissed 
with costs. 

N.s /r.k. Petition dismissed. 
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Addison Ap. C. J. and Din Mohammad J. 

J dial Din and another — Defendants — 

Appellants, 
v. 

Hukam Chand — Plaintiff — 

Respondent. 

First Appeal No. 31 of 1938, Decided on 
21st June 1938, from decree of Sub. Judge, 
First Class, Gujrat, D/- 10th November 
1937. 

Punjab Alienation of Land Act (13 of 1900), 
S. 14 -Permanent alienation of agricultural 
land in favour of non-agriculturist — Sanction 
refused by Deputy Commissioner — Alienee 
cannot resile from transaction — Transaction 
not being void, S. 65, Contract Act, does not 
apply —Alienee cannot claim refund of money 
paid under alienation. 

When a permanent alienation of an agricultural 
land by an agriculturist in favour of a member of 
a non-agriculturist tribe is effeoted, it is not void. 
If sanction of the Deputy Commissioner has not 
been given in advance it takes effeot immediately 
as a usufructuary mortgage permitted under Seo- 
tion 6 (a) of the Aot If later the Deputy Commis- 
sioner does not sanotion the sale it continues as a 
usufructuary mortgage in the terms permitted by 
S. 6(a). If an alienee enters into such transaction, 
he comes under the terms of the Aot and is bound 
by it. His sale compulsorily becomes a usufruotuary 
mortgage as permitted by 8 6 (a) and he oannot 
resile from transaction when permission of the 
Doputy Commissioner is refused As the transac- 
tion does not become void, 8 65, Contract Act, 
does not apply and the alienee is not therefore 
entitled to sue for refund of the money paid by 
him as con-ideration for the alienation : A I R 
1934 Lah 979 and AIR 1930 Lah 331, Dis- 
approved ; A I R 1935 Lah 401, Distxng ; A I R 
1937 Lah 408, Rel. on. [P 822 0 1, 2] 

M. M. Aslam Khan and Bashir Ahmad 

— for Appellants. 

Bishan Narain, A. N Khanna and M. L. 

Puri — for Respondent. 

Addison Ag. C. J. — The plaintiff, Hukam 
Chand, purchased from Jallu, defendant 1* 
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some land by a deed, dated 3rd July 1922, 
and more land by a deed, dated 10th July 
1924, for Rs. 2000 and Rs. 1500 respec- 
tively, these deeds being registered on the 
dates of their execution, although this was 
against the provisions of S. 17, Punjab 
Alienation of Laud Act. It has been cor- 
rectly found by the trial Court that both 
the vendor and the vendee knew that the 
vendee was a non-agriculturist and could 
not therefore purchase land from the ven. 
dor who was an agriculturist. Later, defen- 
dant 2 acquired an interest in the land 
and he was added as a defendant. Some 
time later, namely on 17th May 1933, the 
vendor moved the Deputy Commissioner 
of Gujrat to revoke the mutations sanc- 
tioning the transfers. This he refused to 
do and defendant 1 carried the matter to 
the Financial Commissioners. The revision 
before them was accepted on 3rd August 
1934 and the Deputy Commissioner was 
ordered undor the provisions of S. 3 (3), 
Punjab Alienation of Land Act, to inquire 
into the circumstances of the alienation 
and either to sanction the sales or refuse 
sanotion. In the latter case it was the 
duty of the Deputy Commissioner, under 
the provisions of S. 14, to convert the 
sales into usufructuary mortgages in form 
(a) permitted by S. 6 for such term not 
exceeding 20 years and on such conditions 
as the Deputy Commissioner considered to 
be reasonable. Accordingly the Deputy 
Commissioner refused to sanction the sales 
and converted them into usufructuary mort- 
gages for the full term of 20 years per- 
mitted. Thereafter, the plaintiff instituted 
the present suit for a declaration that he 
was the absolute owner of the land in 
question owing to his adverse possession 
for more than 12 years and in the alter- 
native he sued for the refund of Rs. 8000 
as the sale consideration, together with 
the cost of improvements effected by him. 
Various pleas were raised in defence. The 
trial Judge held that there was no question 
of adverse possession but he considered 
that the plaintiff was entitled to a decree 
for refund of the purchase money, Rupees 
3500, together with the cost of improve- 
ments effected to the value of Rs. 2170, 
total Rs. 5670, and he granted the plain- 
tiff a decree for that amount with costs 
against the defendants, at the same time 
giving the plaintiff a lien on the land for 
that amount. Against this decision the 
defendants have appealed and the Deputy 
Commissioner has put in a revision peti- 


tion under S. 21-A, Punjab Alienation of 
Land Act, on the ground that the effect of 
the decree was to contravene the provi- 
sions of the Punjab Alienation of Land Act, 
inasmuch as a lien on the land to the 
extent of the decretal amount had been 
ordered for an unspecified period, which 
was against the provisions of the Act. 

Under S. 3 of the Act a person is at 
liberty to make a permanent alienation of 
his land if he is a member of an agricul- 
tural tribe, as the vendor here i3, only to a 
person who is a member of the same tribe 
or of a tribe in the same group. In the 
present case, the plaintiff vendee is not a 
member of an agricultural tribe at all. 
Whore such a sale as the present is effect- 
ed, it is enacted by Sec. 3 (2) that such a 
permanent alienation of land shall not take 
effect as such unless and uutil sanction is 
given thereto by a Deputy Commissioner, 
and it is further provided that such sanc- 
tion may be given after the act of aliena- 
tion. By S. 3 (3) the Deputy Commissioner 
has full discretion to grant or refuse sanc- 
tion Then comes S. 14 which provides that 
in the case of such permanent alienation as 
the present, which undor Sec. 3 is not to 
take effect as such until the sanction of a 
Deputy Commissioner is given thereto, it 
shall, until such sanction is given or if such 
sanction ha9 been refused, take effect as a 
usufructuary mortgage in form (a) permit- 
ted by Sec. 6 for such term not exceeding 
20 years and on such conditions as the 
Deputy Commissioner considers to be rea- 
sonable. The words are mandatory and the 
alienation shall take effect immediately as a 
usufructuary mortgage in form (a) permit- 
ted by Sec. 6 and also takes effect in the 
same form if such sanction has been 
refused. In the present case therefore ab 
initio the alienation took effect as a usu- 
fructuary mortgage under the law and 
when later sanction was refused it con- 
tinued as a usufructuary mortgage under 
the law in form (a) permitted by Sec. 6, 
the Deputy Commissioner in the pre- 
sent case allowing the full term of 20 
years. The form of usufructuary mortgage 
provided for by S. 6 (a) is that by which 
the whole mortgage is automatically re- 
deemed without payment of any sum of 
money at the expiry of the term fixed by 
the Deputy Commissioner or which is 
agreed upon in the first instance. There are 
other forms of mortgage provided for in 
S. 6, bub these we are nob concerned with. 
S. 9 further enacts that if a member of an 
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agricultural tribe makes a mortgage of his 

land in any manner or form not permitted 

under the Act, the Deputy Commissioner 

lias authority to revise and alter the terms 

of the mortgage so as to bring it in 

accordance with such form of mortgage 

permitted by the Act as the mortgagee 

appears to him to be equitably entitled to 

chum. This Section is only mentioned to 

show that the Deputy Commissioner has 

again full power to alter a mortgage and 

must do so. Lastly, S. 21 of the Act runs 
as follows : 

2i ( 1 ). A Civil Court shall not have jurisdiction 
in any matter which the Provincial Government 

dispose of DUe ° fficer is em P ow ered by this Act to 

21 (2). No Civil Court shall take cognizance of 
the manner in which the Provincial Government 
or any Revenue Officer exercises any power vested 
in it or in him by or under this Act. 

It is clear from this Section that no Civil 
Court shall take cognizance of the manner 
in which the Provincial Government or 
any Revenue Officer exercises any power 
vested in it or in him by or under this Act. 
it follows from the provisions of the Act 
'that when such a permanent alienation, as 
is involved in the present case, is effected, 
it is not void. If sanction of the Deputy 
Commissioner has not been given in 
advance, it takes effect under the law as a 
usufructuary mortgage permitted under 
b. 6 (a,; of the Act. If later the Deputy 
Commissioner sanctions the sale, it becomes 
,an out-and-out sale. If he does not, it con- 
’tinues as a usufructuary mortgage in the 
terms permitted by S. 6 fa) of the Act, the 
longest period of possession for the auto, 
matic redemption of the mortgage being 20 
years. If an alienee enters into such a 
transaction, he comes under the terms of 
the Act and is bound by it. His sale com. 
pulsorily becomes a usufructuary mortgage 
as permitted by S. 6 (a) of the Act. That is 
the law and he cannot avoid the law by 
stating that he resiles from the transaction 
when permission of the Deputy Commis- 
sioner is refused. 

There is no question of the application of 
S. 65, Contract Act. That Section is to the 
effect that when an agreement is dis- 
covered to be void or when a contract 
becomes void, any person who has received 
any advantage under suoh agreement or 
contract is bound to restore it or to make 
compensation for it to the person from 
whom he received it. The present transac- 
tion has not become void. Under the law it 
automatically becomes a usufruotuary 
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mortgage for such term, not exceeding 20 1 
years, as the Deputy Commissioner fixes. 
It is obvious therefore that S. 65, Contract 
Act, does not apply and that the, plaintiff is 
not entitled to sue for refund of the money. 
In this respect we do not agree with the 
single Judge decision, AIR 1934 Lah 979. 1 

.°r w ® are in agreement with another 
single J u dg Q decision, AIR 1930 Lah 
ddl, which held that such a lien as the 
trial Judge allowed in the present case was 
not in contravention of the Punjab Aliena- 
tion of Land Act. AIR 1935 Lah 401 3 is 
not in point, the provisions of the Punjab 
Colonization of Government Lands Act 
being entirely different from those of the 
Punjab Alienation of Land Act. That case 
therefore does not help towards the deci- 
sion of the present case. The correct posi- 
tion appears to have been laid down in 
AIR 1937 Lah 408. 4 

It was not contended before us that the 
possession of the vendee was adverse and 
obviously from the provisions of the Aot 
already quoted, there could be no question 
of adverse possession, the transaction tak- 
ing effect as a usufructuary mortgage. All 
that was contended before us was that the 
transaction could be avoided by the alienee 
when the Deputy Commissioner refused 
sanction to the permanent alienation tak- 
ing effect. It has already been made clear 
that he has no such option but that the 
transaction automatically becomes a usu- 
fructuary mortgage in the terms permit- 
ted. by S. 6 (a) of the Aot, the maximum 
period for automatic redemption being one 
of 20 years. For the reasons given, we 
accept the appeal and dismiss the plain- 
tiff s suit with costs throughout. On this 
decision the revision petition put in by the 
Deputy Commissioner becomes infructuous 
and may therefore for the present be struck 
off the register of pending cases. Had it 
been necessary to decide it, our decision 
would have been that the decree did offend 
against the provisions of the Punjab Aliena- 
tion of Land Act in giving an indefinite 
mortgage of the land for the amount of the 
purchase money together with the value of 
the improvements. 

N.S./r.K. Appeal accepted. 

1. Bahadur v. Mohammad Din, (1934) 21 A I R 

Lah 979=161 I 0 172. 

2. Ghulam Muhammad v. AH Bakhsh, (1930) 17 

AIR Lah 331=121 I 0 76. 

3. Ghulam v. Nuc All, (1935) 22 AIR Lah 401. 

4. Deputy Commr., Gujrat v. Allahdad, (1937) 24 

AIR Lah 408=173 I O 620=1 L R (1938) 

Lah 183=88 P L R 891. 
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Din Mohammad J. 

Firm Chandu Lal Ghanshyam Dass and 
another — Defendants — Petitioners. 

v. 

Saraswati Sugar Syndicate Ltd., Lahore 

— Plaintiff — Respondent. 
Civil Revn. No. 317 of 1938, Decided on 
16th May 1938, from order of Dist. Judge, 
Ambala, D/. 24th November 1937. 

❖ Civil P. C. (1908), O. 30, R. 1 and O. 9, 
R. 13, Proviso — Suit by or against firm — Addi- 
tion of partners 1 names is not obligatory — Suit 
against firm through G — G also added as defen- 
dant — On G's failure to appear suit decreed 
•ex parte — Application for setting aside ex parte 
decree — Decree ought to be set aside both 
against firm and G and not only against firm. 

In cases of suits by or against firms properly 
■represented, the addition of the names of individual 
partners is not obligatory and the suit can proceed 
even in the absence of tho partners’ names ’.AIR 
1924 Bom 155, Rcl. on. [P 824 C 1] 

A suit was instituted against a firm through one 
G in whioh G was also made a defendant. On G’s 
•failure to appear on tho dato of hearing, an ex 
parte decree was passed both against tho firm and 
G. Q applied for setting aside the ex parte decree 
on the ground that ho had not been properly 
served. The District Judge allowed G's applica- 
tion and set aside the decree but added that tho 
decree had been set aside only against tho firm : 

Held that the order of tho District Judge was 
illegal and the decree ought to be set aside both 
against the firm and G. [P 824 C 1, 2) 

Mela Ram and R. P. Kho9la — 

for Petitioners. 

S. M. Sikri — for Respondent. 

Order. — This order will dispose of Civil 
Revision Nos. 317 and 318 of 1938. The 
facts are these. On 15th April, 1936, the 
Saraswati Sugar Syndicate Limited, Lahore, 
•instituted a suit against the firm Chandu 
Mai Ghanshyam Das through Ghanshyam 
'Das and impleaded Ghanshyam Das also 
as a defendant in the case. On 9th June, 
no one appeared on behalf of the defendants 
and an ex parte decree was made against 
them. On 18th July 1936, Ghanshyam Das 
made an application for setting aside the 
©x parte decree on the ground that he had 
not been properly served and that inasmuch 
as he was absent from his place of residence 
for about four months prior to the institu- 
tion of the suit, a false service was manu- 
factured against him. On 29th January 
1937, the trial Court dismissed his appli- 
cation, but on appeal the District Judge 
allowed the application and set aside the 
,QX parte decree. He however added that 
the decree had been set aside against the 
'firm only. At the trial the question arose 


as to whether the decree against Ghanshyam 
Das could stand in the circumstances and 
the decision went against Ghanshyam Das. 
He again made an appeal to the same Dis- 
trict Judge who interpreted his previous 
order to mean that the decree as against 
Ghanshyam Das had not been set aside. 
Civil Revision No. 317 of 1938 has been 
preferred against the original order of the 
District Judge allowing the appeal but set- 
ting aside the decree against the firm only 
and Civil Revision No. 318 of 1938 has 
been preferred from the subsequent order 
of the District Judge refusing to set aside 
the order of the trial Court dated 2nd 
February 1938. 

Order 30, Civil P. C., deals with suit3 by 
or against firms and persons carrying on 
business in names other than their own. 
R. 1 lays down that any two or more per- 
sons claiming or being liable as partners 
and carrying on business in British India 
may sue or be sued in the name of the firm 
(if any) of which such persons were part- 
ners at the time of the accruing of the 
cause of action and further says that any 
party to a suit may in such case apply to 
the Court for a statement of the names and 
addresses of the persons who were, at the 
time of the accruing of the cause of action, 
partners in such firm, to be furnished in 
such manner as the Court may direct. Sub- 
r. (2) of R. 1 enacts that where persons sue 
or are sued as partners in the name of their 
firm, it shall, in the case of any pleading 
or other document required by the Code of 
Civil Procedure to be signed, verified or 
certified by the plaintiff or the defendant, 
suffice if 9 uch pleading or other document 
is signed, verified or certified by any one 
of such persons. 

Rule 3 provides that where persons are 
sued as partners in the name of their firm, 
the summons shall be served either upon 
any one or more of the partners or at the 
principal place at which the partnership 
business is carried on, upon any person 
having, at the time of service, the control 
or management of the partnership busi- 
ness there, as the Court may direct. R. 4 
lays down that where two or more persons 
may sue or be sued in the name of a firm 
and any of such persons dies whether be- 
fore the institution or during the pendency 
of any suit, it shall not be necessary to 
join the legal representative of the de- 
ceased as a party to the suit. R. 6, says 
that where persons are sued as partners in 
the name of their firm, they shall appear 
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individually in their own names, but all 
subsequent proceedings shall, nevertheless, 
continue in the name of the firm. R. 7, 
absolves the person having the control or 
management of the partnership business 
from appearing unless he is a partner of 
the firm sued. 

It would thug appear that the principal 
defendant in the case is the firm and so 
long as the firm is represented, proceedings 
can continue. It follows, therefore, that the 

I i i names of the individual 

partners is not obligatory and that the suit 

can proceed even in the absence of the 
partners’ names. In 77 I C 1055, 1 plaintiff 
had brought a suit against the firm M and 
described the defendant C as the manager 
and owner of the shop M. It was sub- 
sequently discovered that C had died before 
the institution of the suit. A Division Bench 
of the Bombay High Court held in these 
circumstances that the suit was in sub- 
stance, though not in form, against the 
firm M and the addition of the words "C as 
the manager and owner of the shop” in 
the description of the defendant was mere 
surplusage and that consequently it was not 
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and that it was set aside only in relation 
to the firm. This was the decree to which 

tne Broviso pre-eminently applied and the 

District Judge had, in my view, in the 
exercise of his jurisdiction committed an 
illegality in not setting aside the decree in 
toto and in confining his order to the firm 
t o? 6 ’. The “attaining of the District' 
udge s order could result in grave injustice 
and even if there was any technicality in 
favour of the respondent, I will be dis- 
posed to amend the order of the District 
Judge on this ground alone. I therefore 
allow the petition for revision submitted 
against the order of the District Judge, 
dated 24th November 1937, and amend 
the order to the extent of setting aside the- 
ex parte decree both against the firm and 
Ghanshyam Das. In this view of the case’ 
it is not necessary to dispose of Civil Revi- 
sion No. 318 of 1938. The case will now 
be remanded to the trial Court for disposal 
in accordance with law against both the 

defendants. There will be no order as to- 
costs. 

N.s./r.k. Case remanded. 
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necessary to nrmg on the record the legal 
representatives of C and the suit could con- 
tinue against the firm M as having been 
properly filed on the date of its original 
institution. This being so, the addition of 
the name of Ghanshyam Das was mere 
surplusage and the suit against the firm 
could proceed even in his absence. His 
name however having been mentioned in 
the plaint as a defendant in addition to 
the firm, the question is whether the decree 
which was made against both the defen- 
dants was not set aside in toto on the 
application made by Ghanshyam Das under 
Order 9, Rule 13. 

There is a clear Proviso to R. 13 which 
says that where the decree is of such a 
nature that it cannot be set aside as against 
that defendant only who applies, it may be 
set aside as against all or any of the other 
defendants also. It is clear that the only 
reason for setting aside the ex parte decree 
in this case was the absence of Ghanshyam 
Das from the place of his residence and it 
was on this account that it had been found 
that no proper service had been effected 
on the defendants. It would be anomalous 
in these circumstances to say that the 
decree as against Ghanshyam Das stood 

1. Moti Lai Jasraj v. Chand Mai Hindu Mai, 

(1924) HAIR Bom 105 = 77 I 0 1055=25 

Bom L R 1081. 
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Bhide J. 

Mt. Bholi — Defendant — Appellant. 

v. 

Jai Lai and others , Plainti ffs and 
others, Defendants — Respondents. 

Second Appeal No. 194 of 1938, Decided 
on 10th May 1938, from decree of Senior 
Sub-J udge, Rohtak, D /. 25th January 1938.. 

Punjab Courts Act (6 of 1918), S. 41 (3)— 
Appellant raising point that lower Appellate 

ourt omitted to determine point that rever- 
sioner has no right to succeed to property of 
deceased in presence of his daughter and her- 
son according to Hindu law — Appeal does not 

fall within S. 41 (3). 

Where the appellant raises a point that the 
Senior Subordinate Judge had omitted to deter- 
mine one of the points raised by the appellant, 
namely that the reversioner had no right to suc- 
ceed to the property of the deceased in the presence 
of daughter and her son according to Hindu law, 
the appellant is not raising any question of the 
existence or validity of a custom and in the cir- 
cumstances the appeal does not fall within the- 
purview of S. 41 (3) : A I R 1938 Lah 33, Disting . 

[P 825 0 1] 

Shamair Chand — for Appellant. 

R. C. Mittal — for Respondents. 

Judgment. — One Harnam, an Aggarwal- 
Mahajan, died on 27th September 1925 and 1 
his property was taken possession of by hia- 
daugbter Mt. Sarti and her son Mutsaddi. 
Mt. Sarti and Mutsaddi sold a house out of 
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this property in favour of Mt. Bholi for 
Rs. 400 on 18th April 1933. Thereupon 
the plaintiffs claiming to be the rever- 
sioners of Harnam instituted a suit to chal- 
lenge the alienation. Mutsaddi resisted the 
suit contending that he was the adopted 
son of Harnam. In the alternative, it was 
also pleaded that the plaintiffs had do 
right to succeed to the property in the pre- 
sence of the daughter and the daughter’s 
son of Harnam, according to the Hindu 
Dharma Shastrasby which the parties were 
governed. The trial Court dismissed the suit. 
On appeal the learned Senior Subordinate 
Judge held that the defendants had failed 
to prove that any adoption had taken place 
or that the custom of adoption obtained. 
On these findings he accepted the appeal 
and decreed the plaintiffs' suit with costs. 
From this decision Mt. Bholi, defendant, 
has preferred the present appeal. The only 
point raised by the learned counsel for the 
appellant is that the Senior Subordinate 
Judge had omitted to determine one of the 
points raised by the appellant, namely that 
the plaintiffs had no right to succeed to the 
property in the presence of Mt. Sarti and 
her son Mutsaddi according to Hindu law. 
The learned counsel for the respondents 
conceded that this point had not been 
determined by the learned Senior Subordi- 
nate Judge but he contended that the de- 
fendants were not entitled to agitate the 
point in the present appeal, as they had 
obtained no certificate from the learned 
Senior Subordinate Judge under S. 41 (3), 
Punjab Courts Act, on the question of cus- 
tom involved. In support of this conten- 
tion he relied on 18 Lah 642. 1 The facts of 
that case were however quite different. In 
the present case the appellant is not rais- 
ing any question of the existence or validity 
of a custom and in the circumstances the 
present appeal does not appear to me to 
fall within the purview of S. 41 (3), Punjab 
Courts Act. I accordingly accept this ap- 
peal and remand the case to the learned 
Senior Subordinate Judge for decision of 
the aforesaid point on which he has given 
do finding. The stamp on appeal will be 
refunded. Costs will follow final decision. 
Parties are directed to appear before the 
learned Senior Subordinate Judge on 1st 
June 1938. 

D.S ./r.k. Case remanded. 

1. Munshi Ram v. Mehr Das, (1938) 25 A I R 
Lah 33=175 I C 689=1 L R (1937) 18 Lah 
642=40 P L R 295. 
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Tek Chand J. 


Lakshmi Narain and others — 

Plaintiffs — Appellants. 


v. 

(Lala) Bala Parshad, Proprietor of 
Messrs. Kanahrya Lal-Balak Ram 
and Messrs. Shiv Narain- Bala Par. 
shad — Defendant — Respondent. 

Civil Revn. No. 807 of 1937, Decided on 
18th January 1938, from decree of Small 
Cause Court Judge, Delhi, D - 14th June 
1937. 

(a) Contract — Mandi contract with pacca 
ahrti of Bombay A at Delhi placing with B a 
pacca ahrti of Bombay order for forward trans- 
action of certain bales of cotton and under- 
taking to pay mandi — Contract held complete 
between parties and A held liable for mandi 
and loss suffered by B. 


Oqo A at Delhi placed with B a pacca ahrti of 
Bombay through his agent at Delhi an order for a 
forward transaction ol 100 bales of Broach cotton 
asking B “to debit the amount o( the ‘mandi’ in 
his khata,” and undertaking “to pay the amount 
thereof as a ^ou as a telegram was received." He 
also agreed to pay brokerage. The transaction was 
of the nature of what are c tiled ‘mandi contracts 
in the Bombay market. The agent at once com- 
municated by wire the contents ol the order to B 
at Bombay, who entered into a forward coutractof 
April- May delivery at the current market rate, and 
the next day he wired back to the agent, that the 
order had been placed at Bs 206-12 0 per candy at 
a (mandi) premium of Rs 7-8-0 Three days later, 
the agent communicated this to .1 who failed to 
pay the amouut of the ‘mandi’ as agreed upon, 
in spite of demand by B. I bo rate varied to the 
disadvantage of .1 and he repudiated the contract, 
whereupon B sold the transaction toauother party 
at a loss : 


Held that there was no question of an “offer” 
by A and its “acceptance” by B, There was a 
somploted contraot between the parties and A was 
liable to pay the amount of the mandi’ and he 
was also liable to pay B the loss which the latter 
had suffered in the transaction, together with 
brokerage at the stipulated rate : A 1 R 1922 Bom 

408, Ref. CP 8*6 C 2] 

(b) Contract Act (187 2), S. 30-Teji mandi 
contracts are not wagers without proof that 
common intention of parties was to deal only 

in 


Teji mandi contracts cannot be held to bo 
wagers merely on their apparent nature and 
characteristic, without proof of the fact chat the 
common intention of the contracting parties at 
the time of entering into the particular contract in 
question was to deal only in differences and in no 
circumstances to call for, or give, delivery : A 1 R 
19X2 Bom 408 and A 1 R 1933 Bom 348, Rel. on. 

[P 826 G 2] 


Bhagwat Dayal — for Petitioners. 
Qabul Chand — for Respondent. 

Order. — The plaintiff brought a suit for 
recovery of Rs. 253-13-0 as damages for 
breach of contract, other expenses and 
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interest. The suit has been dismissed by 
the Judge, Small Cause Court, on the find- 
ing that there was no completed contract 
between the parties, and that the transac- 
tion was of a wagering character. The 
plain bill has come in revision under S. 25 
of Act 9 of 1887. After examining the 
record and hearing counsel, I have no doubt 
that. the decision of the learned Judge is 
erroneous and must be set aside. The plain- 
tiff is a pakka ahrti of Bombay, who has 
an agent named Daulat Ram, at Delhi. The 
defendant works in Delhi under the name 
and style of Messrs. Kanhya Lal-Balak 
Ram. On 3rd February 1934, the defen- 
dant at Delhi placed with the plaintiff, 
through his agent Daulat Ram, an order 
(Ex. P-l) for a forward transaction of 100 
bales of Broaoh cotton, April. May delivery, 
asking the plaintiff to debit the amount 
of the mandi’ in their khata,” and under- 
taking to pay the amount thereof as soon 
as a telegram was received.” He also 
agreed to pay brokerage at the rate of 
seven annas per cent. The transaction was 
of the nature of what are called mandi’ 
contracts in the Bombay market. Daulat 
Ram at once communicated by wire the 
contents of the order to the plaintiff at 
Bombay, who entered into a forward con- 
tract of April-May delivery at the current 
market rate, and the next day they wired 
back to Daulat Ram, that the order had 
been placed at Rs. 208-12.0 per candy at 
a (mandi) premium of Rs. 7.8-0. Three 
days later, Daulat Ram communicated this 
to the defendant. The defendant failed to 
pay the amount of the ‘mandi’ as agreed 
upon, inspite of demand by the plaintiff. 
The rate varied to the disadvantage of the 
defendant and he repudiated the contract, 
whereupon the plaintiff “sold the transac- 
tion” to another party at a loss. 

The learned Judge has considered that 
the order contained in Ex. P-l was merely 
an “offer” by the defendant to enter into 
a transaction, which would have become 
a completed contract only after “accept- 
ance” of the “offer” by the plaintiff had 
been communicated to the defendant with- 
in a reasonable time. He also held that 
as in this case the acceptance was not 
communicated by Daulat Ram to the defen- 
dant until four days after the making 
of the "offer” by the latter, there was no 
binding contract. He has accordingly dis- 
missed the suit. 

The learned Judge has clearly misunder- 
stood the nature of the transaction in dis- 
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pute. It is quite clear from Ex. P-l and 
the other evidence on the record that the 
transaction was of the nature of what are 
called mandi” contracts with pacca ahrtis 
in the Bombay market. An account of 
these contracts will be found in 47 Bom 
263 where its well-known incidents are 
summarized. The plaintiff is a pacca ahrti 
of Bombay, with whom several merchants 
of Delhi had been dealing, through his 
agent Daulat Ram, for 19 years, and there 
is no doubt that the defendant knew full 
well the nature of the contract. Obviously 
there was no question of an “offer” by the 
defendant and its "acceptance” by the 
plaintiff in this case. The terms of the 
document, Ex. P-l, clearly show that an 
order for entering into a transaction of 100 
bales of cotton at the current market rate 
had been placed by the defendant with the 
plaintiff. The learned Judge appears to 
have been misled by some of the answers 
given by Daulat Ram to certain questions 
put to him, when examined as a witness, 
in which the words “offer” and “accept- 
ance” were loosely used. Reading Daulat 
Ram’s statement as a whole, there is no 
doubt as to what he really meant. On the 
evidence, it is quite clear that there was a 
completed contract between the parties, 
that the defendant failed to pay thel 
amount of the ‘mandi’ when communicatedl 
to him, and that he is also liable to pay to 
the plaintiff the loss which the latter had 
suffered in the transactions together withl 
brokerage at the stipulated rate. 

The learned Judge is also in error in 
holding without any evidence on the record 
that the transaction was of a wagering 
nature. It is now well settled that transac- 
tions of this type cannot be held to be 
wagers merely on their apparent nature 
and characteristics, without proof of the 
fact that the common intention of the con- 
tracting parties at the time of entering into 
the particular contract in question was to| 
deal only in differences and in no circum 
stances to call for, or give, delivery : 47l 
Bom 263 1 and A I R 1933 Bom 348. 3 
Admittedly no evidence of such intention 
is forthcoming on the present record. 

The plaintiff however is not entitled to 
charge any interest. No agreement to pay 
interest is proved, nor has any mercantile 

1. Manilal Dharamsi v. Allibhai Obagla, (1922) 9 

AIR Bom 408=68 I O 481 = 47 Bom 263= 

24 Bom L R 812. 

2. Naran Das v. Ghanshyamdas, (1933) 20 A I R 

Bom 348=147 I O 412=36 Bom L R 640. 
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usage been established under which it 
could be claimed. I accept the petition for 
revision, set aside the judgment of the 
Court below and, in lieu thereof, pass a 
decree for Rs. 227-9-0 in favour of the 
plaintiff against the defendant. As some 
confusion was created in the lower Court 
by the loose phraseology used by the plain- 
tiff’s agent in his evidence, I leave the 
parties to bear their own costs in both 
Courts. 

D.S./r.K. Petition accepted. 
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Bhide J. 

Firm Chandu Lal-Parma N and 

Plaintiff— Petitioner. 

v. 

Messrs. Grahams Trading Co. (India) 

Ltd. and another — Defendants 

Respondents. 

Civil Revn. No. 59 of 1938, Decided on 
12th July 1938, from order of Sub- Judge, 
1st Class, Amritsar, D /- 30th October 1937. 

(a) Revision — Court having jurisdiction —~ 
Decision whether right or wrong is no ground 
for interference. 


Where a Court haa jurisdiction to decide points 
arising in a suit, whether his decision is right or 
wrong in law, that would not be a ground for 

interference in revision ’.AIR 1928 Lah 140, Rcl. 
on. [P 827 C 2] 

(b) Companies Act (1913), S.^ 152 — Agree- 
ment for settlement by arbitration Limited 
Company in Punjab being one of the parties 
— No specific reference to Arbitration Act 
Arbitration Act held did not apply. 

A company under the Companies Act stands in 
the Punjab on no different footing than a private 
individual governed by Punjab Act 1 of 1911. 
Therefore if an agreement between the parties of 
whioh one is a company makes no specifio refer- 
ence to the Arbitration Act, the Arbitration Act 
will not apply to the arbitration agreement be- 
tween the parties '.AIR 1936 Lah 721 ( B 1 B), 

Applied. CP 828 C 1] 

D. R. Sawhney — for Petitioner. 

M. G. Mahajan — for Ptespondents. 

Order. — This is a petition for revision 
of the order of the Subordinate Judge, First 
Class, Amritsar, staying proceedings in a 
suit under S. 19, Arbitration Act. The par- 
ties entered into a contract for supply of 
certain goods, but the plaintiff firm refused 
to accept the goods on certain grounds, 
with the result that the defendant Com- 
pany re-sold the goods and is alleged to 
have suffered a loss of Rs. 10,521-7-10. 
The defendant wanted to refer the dispute 
to arbitration in pursuance of the agree- 
ment between the parties but the plaintiff 
did nob agree to do so and instituted a suit 


for a declaration that tho defendant had 
no right to refer tho matter in dispute to 
arbitration. The plaintiff prayed for an in- 
junction restraining tho defendants from 
making any reference to arbitration, but 
the defendants had in tho meantime actually 
made a reference and obtained an award. 
So they opposed the application for an 
injunction about which notice had been 
Berved on them and at tho same time made 
an application for stay of the suit. The 
latter application was opposed by the 
plaintiff on a large number of grounds but 
the learned Subordinate Judge rejected 
them and ordered the suit to bo stayed 
under S. 19, Arbitration Act. The plaintiff 
has filed a petition for revision of this order. 

The main points argued before me were: 

(1) The agreement was governed by Punjab 
Act 1 of 1911 and as it was not specifically 
stated in the agreement that the arbitra- 
tion would be governed by the Arbitration 
Act, that Act did not apply and conse- 
quently the application for stay under Sec. 
19, Arbitration Act, was not maintainable. 

(2) That the defendant Company having 
exercised its right of re-sale, the original 
contract of sale was rescinded and conse- 
quently the clause as regards reference 
to arbitration also ceased to have force. 

(3) The award given by the arbitrators to 
whom a reference was made by the defen- 
dants was void as it was admittedly given 
during the pendency of this suit and conse- 
quently the power to make a reference 
exhausted itself and there could be no 
fresh reference to arbitration. The suit 
must therefore proceed. 

The learned Subordinate Judge has given 
his decision against the plaintiff on pom s 
Nos. (2) and (3). He had certainly Jurisdic- 
tion to decide these points and whether 
his decision is right or wrong in law, that 
would not be a ground for interference in 
revision : 9 Lah 308. 1 The learned Subor- 
dinate Judge has however given no deci- 
sion on point No. 1 and he seems to have 
acted with material irregularity in the 
exercise of his jurisdiction in staying the 
suit without deciding this point. The learn- 
ed counsel for the respondent 
that the point should be considered to have 
been given up as it is not touched m the 
judgment and r elied upon 4 Lah 364 m 

1 Sant Singh v. Mubarak Singh, 

Lah 140=106 I C 901=9 Lah ..OS— 29 P LR 

2. Harjimal v. Devi Dittaraal (1924) HAIR 

Lah 107=77 I C 398=4 Lah 364. 
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support of his argument. On behalf of the 
plaintiff, it was stated at the bar by his 
counsel, that as a matter of fact the point 
was never given up. The point was cer- 
tainly included in the issue. It was the 
first and foremost point raised by the plain- 
tiff and if it was dropped, one would have 
expected the learned Subordinate Judge to 
say so at any rate. In the circumstances of 
the case, I do not think it justifiable to 
assume that the point was dropped. 

The learned counsel for the respondent 
next urged that the point involves ques- 
tions of fact and cannot therefore be gone 
into at this stage. However the point hav- 
ing been included in the issue, it was for 
the defendant to produce such evidence as 
they liked in support of the facts they 
wished to rely with reference to this point. 
They however led no evidence at all. Tak- 
ing then the agreement between the parties 
to be executed at Amritsar, as it purports 
to be, the question which requires decision 
is whether, iD the absence of any specific 
provision in the agreement that the arbi- 
tration will be governed by the Arbitration 
Act, that Act will apply. The only reply 
which the learned counsel for the respon- 
dent could make on this point was that the 
defendant being a limited company, the 
arbitration was governed by S. 152, Com- 
panies Act, and hence the arbitration must 
he held to be governed by the Arbitration 
Act. This contention does not appear to be 
tenable in view of the Full Bench decision 
of this Court reported in A I R 1936 Lab 
721. 3 It was held in that case that S. 152, 
Companies Act, is only an enabling Section 
and confers powers on a company to resort 
to arbitration under the Arbitration Act by 
an agreement in writing if it chooses to 
|do so. This would mean that a company 
stands in the Punjab on no different foot- 
ing in this respect than a private individual 
governed by Punjab Act 1 of 1911. In the 
present instance, the agreement between the 
parties make3 no specific reference to the 
Arbitration Act. I must therefore hold that 
the Arbitration Act will not apply to the 
arbitration agreement between the parties. 
Consequently the application for stay of the 
suit under S. 19 of that Act was not main- 
tainable. 

The award given by the arbitrators dur- 
ing the pendency of the suit was admittedly 
null and void. The question whether the 
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defendants can still enforce the arbitration 
clause under the ordinary arbitration law 
and whether they can apply for stay of the- 
suit under Para. 18, Sch. 2, Civil P. C., is. 
one which it is unnecessary to consider for 
the purpose of the present petition. If the 
defendants care to go to arbitration under 
the ordinary law, and if they wish to apply 
for a stay of the suit under Para. 18 
Sch. 2, Civil P. C., they may do so if sc> 
advised. I accept this petition for revision 
and set aside the order of stay passed under 
S. 19, Arbitration Act, and direct the suit 
to proceed. In view of all the circumstances- 
I leave the parties to bear their costs. 
Parties are directed to appear before the 
trial Court on 25th July 1938. 

B.D./r.k. Petition allowed. 


Convict 


3. Balmukand v. Punjab National Bank Ltd., 
AmbaJa, (1936) 23 A I R Luh 721=164 I 0 
893=17 Luh 722=89 P L R 86 (F B). 
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Blacker J. 

Sardar Gian Singh - 

Petitioner 
v. 

Emperor. 

Criminal Revn. No. 345 of 1938, Deci- 
ded on 23rd May 1938, from order of Addl. 
Sess. Judge, Lahore, D/- 1st March 1938. 

(a) Penal Code (1860), Ss. 415, 419— P’s 
w *f® applying to Sub-Registrar that one R had 
sold his house io her and was refusing to have 
sale deed registered and praying for compul- 
sory registration — P having knowledge of fact 
that R was dead previous to application — Sub* 
Registrar issuing notice to R — P pointing out 
third person to process server as R and trying 
to get him falsely served -P charged and con* 
victed under S. 419 - Charge not making clear 
as to by virtue of which consequences referred 
to in S. 415, P was liable of offence of cheat- 
ing Held that the offence under S. 419 was 
made out — That charge was defective — That 
defect in charge was material irregularity 
which could not be cured by S. 225, Criminal- 
Procedure Code. 

P had becoruo friendly with one R who was a 
spend-thrift and drunkard. R died a premature 
death on 90th June 1996. On 2nd July, wife of P 
made an application to the Sub-Registrar that R 
had in March 1936 sold a house to her but was refus- 
ing to have the sale-deed registered and she prayed- 
for compulsory registration. The Sub-Registrar 
issued a notice toR to appear before him. P having 
found out which process server was going to issue 
tho process to R got hold of a third person and 
pointed him out-to B, the process-server, as R. The 
person admitted to be R but refused to accept 
servico and when B was taking him to Adminis- 
trative Subordinate Judge, he slipped away. En- 
quiry followed and P was proseouted and convicted 
under S. 419, I. P. 0. Tho charge against P did 
not make clear by virtue of whioh of the several 
consequences referred to in S. 416, he must beheld 
liable of the offence of cheating : 

Held that the offence under S. 419 had been 
mado out. Tho action whioh B would have been 



Lahore 829 


1938 Gian Singh v. Emperor (Blacker J.) 


deoeivod into taking was such as would bavo 
oaused or was likely to cause damage to him in 
mind, body, property or reputation. The almost 
certain result of tho act brought about by P's 
deception upon B would have been a departmental 
enquiry against him. That tho charge found 
against tho accused was howovor defective by rea- 
son of the failure by tho Magistrate to set out in 
the oharge the particular consequences by virtue 
of which deception becamo an offence. That the 
defeot in tho charge was material irregularity and 
could not bo cured by S. 225 : 36 P li 1888 Cr, 
Bel. on ; AIR 1919 Lah 173; AIR 1931 Lah 833 
and AIR 1921 Cal 495, Disting. [P 830 C 2; 

P 831 C 1 ; P 832 C 1] 
(b) Criminal P. C. (1898), S. 223 — Accused 
tried for cheating — Term ‘manner* in S. 223 
includes every ingredient by which act ceases to 
be one of mere deception and becomes one of 
cheating. 

The term ‘manner* in S. 223, Criminal P. C. 
includes, with reference to an offence of cheating, 
every ingredient by virtue of which tho act ceases 
to become one of mere non criminal deception and 
becomes ono of cheating withiu tho meaning of 
B. 415, I. P. 0., and the effect of the deception 
upon tho victim’s body, mind, reputation or pro- 
perty would thus be a part of manner of cheating. 

[P 831 C 2] 

B. B. Puri and L. Chaman — 

for Petitioner. 

M. Sleem, Advocate-General — 

for the Crown. 

Order. — Sardar Gian Singh, an ex-mem- 
ber of the Judicial Branch of the Punjab 
Civil Service and an advocate of the High 
Court, is a petitioner for revision of the 
order of the learned Additional District 
Magistrate of Lahore upheld on appeal by 
the learned Additional Sessions Judge of 
Lahore, convicting him under Sec. 419, 
I. P. C., and sentencing him to three months’ 
rigorous imprisonment and a fine of Bupees 
100. The facts of this case are that Sardar 
Gian Singh had become friendly with one 
Boshan Lai, son of Bai Sahib Dr. Maya 
Das, retired Civil Surgeon. Boshan Lai 
"was a drunkard and a spendthrift and died 
a premature death on 3rd June 1936. On 
2nd July, the wife of the petitioner put in 
an application before the Sub.Begistrar, 
Lahore, to the effect that this Boshan 
Lai had on 31st March 1936 sold a house 
to her for Bs. 6000 but was refusing to 
have the sale deed registered. Her prayer 
in this application was that there should 
be a compulsory registration and the Sub- 
Registrar accordingly issued prooess to 
Roshan Lai to appear before him. The 
finding of the Courts below is that Sardar 
Gian Singh wanted to get this compulsory 
registration effected ex parte knowing that 
i Roshan Lai was dead and that his succes- 
flor-in-interest would probably contest the 
alienation. He accordingly found out which 


process server was to issue the process 
upon Roshan Lai and having got hold of a 
third person, whoso identity has not been 
discovered, pointed him out to Babu Rarn, 
the process server, as Roshan Lai. This 
person admitted that ho was Roshan Lai 
but refused to accept service. Babu Ram 
accordingly made a report to this etfect on 
the hack of tho process, namely that ser- 
vice had beon effected upon Roshan Lai 
who refused to accept it. In view of his 
refusal he took Roshan Lai to the Naib 
Nazir who directed him to take him to the 
Administrative Subordinate Judge. On the 
way Roshan Lai slipped away and was 
never seen again. Enquiry followed which 
resulted in the present prosecution and 
conviction of Sardar Gian Singh. There are 
three main points under consideration in 
this revision and I will deal with them in 
what appears to be their logical order, 
though this is not the exact order in which 
they were presented before me. 

The first contention is that even on the 
findings of the Courts below no offence 
has been made out against the petitioner 
because one of the necessary ingredients of 
S. 415 does not exist. To complete the 
offence of cheating under S. 415 it is neces- 
sary not only that there should be a decep- 
tion and that this deception should cause 
the person deceived to take some action 
but also that this action should be such as 
causes or is likely to cause damage to that 
person in mind, body, property or reputa- 
tion. The Courts below have found that if 
Babu Ram had nob been fortunate enough 
immediately to expose the deception which 
had been practised on him, he would cer- 
tainly have had to face a departmental 
inquiry and that even if this departmental 
inquiry had resulted in his exoneration it 
would certainly have caused him consider- 
able mental anxiety and some loss of pro- 
perty inasmuch as he would have had to 
spend some sum of money, however small, 
for the purposes of his defence. It was 
contended on behalf of the petitioner that 
the likelihood of Babu Ram suffering such 
harm was too remote to justify the Court 
in relying upon it for holding that the 
ingredients of the offence were all present. 
Counsel for the petitioner has relied upon 
three reported judgments. The first of these 
is 34 P R 1918 Cr. 1 In that case a lambardar 
had been cheated by being presented with 

1. Emperor v. Muhammad Shah, (U19) li a 1 ti 
Lah 473=48 I 0 877=34 P R 1918 Cr=20 
Or L J 77. 
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some persons as recruits for the army who 
had as a matter of fact been already rejec- 
ted as such. The lambardar being deceived 
by the representation that they had never 
been rejected anywhere presented them 
before the Recruiting Officer when it was 
discovered that they had already been 
rejected at another place. The learned 
Judges who heard that appeal referred to 
17 Cal 606 2 in which it was held that the 
damage or harm caused or likely to be 
caused must be the necessary consequence 
of the act done or must be necessarily 
likely to follow therefrom. 

With all due respect to the learned Judges 
who tried the case, 17 Cal 606, 2 I must 
frankly confess that I do not quite under- 
stand what is meant by the phrase “neces- 
sarily likely” which appears to me to be in 
the nature of an oxymoron. A consequence 
can either be necessary or it can be likely 
but I do not quite see how it can be neces- 
sarily likely. Presumably, as was later held 
by the Calcutta High Court in A I R 1924 
Cal 495, 3 what was meant was that the 
likelihood of harm must not be too remote. 
In the case cited by counsel it seems to me 
that the circumstances were entirely differ- 
ent. As the learned Judges pointed out it 
was not really likely that the lambardar 
would have to face any enquiry and in fact 
his explanation was immediately accepted 
and he did suffer no harm. The second case 
on which counsel has relied is a single 
Bench judgment of this Court : 36 Cr L J 
274. 4 This was a case of cheating by per- 
sonation in mutation proceedings before a 
Naib Tahsildar. Again, the case is not on 
all fours with the present one and with 
the greatest respect I fully agree with the 
learned Judge who heard that revision 
petition that the Naib Tahsildar was not 
likely to suffer any harm to his reputation 
merely because he had passed orders for- 
warding the application to the Girdawar 
for entering the mutation and putting it 
up for orders at the time of his next visit 
to the village. Even less apposite is the 
third case on which the counsel has relied, 
the Calcutta case to which I have just made 
reference, namely AIR 1924 Cal 495. 8 In 
that case the person cheated was not an 

2. Mojoy v. Queen-Empress, (1890) 17 Cal 606. 

3. Superintendent and Remembrancer of Legal 
Affairs. Bengal v. Manmatha Bhusan Chatter- 
joe, (1924) HAIR Cal 495=84 I C 554=26 
Cr L J 330=51 Cal 260=28 OWN 160. 

4. Rattan Singh v. Emperor, (1934) 21 A I R 

Lah 833=1934 Cr C 1180=163 I C 30=36 
Or L J 274=35 P L R 666. , 
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individual but a juristic parson, namely 
The East Indian Railway Company and 
therefore their Lordships, if I may say so, 
quite rightly found that it could not be 
expected that this corporation would suffer 
any harm in mind or reputation in conse. 
quence of the deception practised upon it. 

On the other hand, the learned Govern, 
ment Advocate has drawn my attention to 
a judgment of this Court which appears to 
me to be very much closer to the present 
case, that is 36 P R 1888 Cr. 5 That was a 
case in which the appellant who was an 
income-tax clerk having lost some files 
cheated the record. keeper by inducing him 
to accept some other files as those which 
were missing and to make an entry in his 
register that he had received the missing 
ones. Tremlett and Rattigan JJ. who heard 
that appeal were unhesitatingly of opinion 
that the necessary consequence had been 
made out. In fact Tremlett J. remarked : 

It would be notorious to any person acquainted 
with the business of district offices, that a person 
who had acknowledged receiving files ho could not 
produce, would be likely to suffer harm in repufca- 
tion and also in all probability in property. 

It was also remarked by Rattigan J. in 
a separate judgment : 

Had the accused’s deception not been subse- 
quently discovered, the act was one which would 
in all probability have caused the record-keeper to 
be either fined or dismissed, or at least subjected 
to some other departmental punishment or cen- 
sure. It was therefore an act whioh was likely to 
cause damage or harm to the record-keeper in pro- 
perty or reputation. 

These remarks appear to me to be wholly 
applicable to the present case. To borrow 
the phraseology of Tremlett J. it would be 
notorious to any person acquainted with the 
business of District Courts, that a process- 
server who had entered a false report upon 
a process would be the subject of a depart- 
mental enquiry which would be certain to 
end either in his dismissal or some other 
serious punishment. It can of course be 
contended that in the present case the 
process-server could have established his 
innocence by the same evidence upon which 
the present petitioner has been convicted. 
This may be so but it is clear that if the 
deception had not been immediately dis- 
covered, as it was in the present case, the 
fact that the endorsement was false must 
have come to light as Roshan Lai was dead 
and there must have been some inquiry. 

Even if eventually Babu Ram could estab- 
lish his innocence no reasonable person can 
contest the proposition that even an inno- 


5. Nand Lai v. Empress, (1888) 86 P R 1888 Cr. 
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cent person facing a departmental inquiry 
must be subjected to a considerable mental 
anxiety and strain and also, as I have said 
above, must spend some money on defend- 
ing bimsolf. It seems to me therefore that 
ithe first contention of the learned counsel 
for the petitioner is answered and that on 
the findings there is no reason to hold that 
( an offence under S. 419 has not beon made 
out. I might however add in passing that 
all this discussion would possibly have 
been quite unnecessary if the learned Addi- 
tional District Magistrate had carefully 
studied the provisions of Ss. 108, 109, 192 
and 193, Penal Code, and framed the charge 
accordingly after having done so. 

The second point which is to be consi- 
dered is whether it can be held to have 
been fairly established on the record that 
the result of this false endorsement would 
in all probability have been an inquiry 
against Babu Bam. Admittedly there is no 
direct evidence on this point ; Bahu Bam 
himself could not depose to this as he 
could only have offered an opinion which 
would not have been evidence. Possibly 
the Administrative Subordinate Judge 
might have been asked by the prosecution 
whether in the event of this false endorse- 
ment coming to his notice without the 
intervening circumstance of the deception 
by Gian Singh having been immediately 
discovered, he would have held a depart- 
mental inquiry against the process-server. 
One mu6t confess that probably the learn- 
ed Administrative Subordinate Judge’s 
reply to that question would have been 
that this is a hypothetical question which 
he was not fully justified in answering and 
the case would have stood where it is now. 
It seems to me that the question whether 
the consequence is likely to follow from 
the act is not one which can be proved so 
much from the mouth of a witness as 
inferred by the Court from the circumstan- 
ces of the case and from the natural course 
of human conduct and human business. 
Therefore I am of opinion that the learned 
Additional District Magistrate was fully 
justified in inferring as he did that the 
almost certain result of the act brought 
about by the petitioner’s deception upon 
the process-server would have been a 
departmental inquiry against the process- 
server. 

I now come to the third and what is 
possibly the most difficult point to decide 
in the case, that is, the contention that the 
charge as framed was defective' within the 


meaning of S. 223, Criminal P. C., which 
lays down that when the nature of the 
case is such that the particulars mentioned 
in Ss. 221 and 222 do not give the accused 
sufficient notice of the matter with which 
ho is charged, the chargo shall also contain 
such particulars of the manner in which 
the alleged offence was committed as will 
he sufficient for that purpose. Ulus, (b) to 
the Section runs : 

A is accused of cheating b at a given time and 
place. The charge must set out the manner in 
which .! cheated li. 

In the present case the charge runs a3 
follows : 

I (Magistrate) charge you Gian Singh that you, 
on or about 7th July 193G at Lahore Civil Courts 
cheated by personation by knowingly t-ubstituting 
a certain person for Roshan I-al (deceased) who 
had before that date died representing to Babu Lai 
that that person was Ro:-han Lai, a respondent to 
the notice Ex. P K. 

It is pointed out that this charge did not 
make it clear to the petitioner by virtue of 
which of the various consequences referred 
to in S. 415 he must be held liable of the 
offence of cheating. Those consequences are 
not only the doing of an act which wa3 
likely to damage the actor’s reputation, etc. 
but also include the delivery of property 
and the like. It is contended that not hav- 
ing had notice of the particular consequence 
of his act by virtue of which he was held 
to have cheated Bahu Bam, the petitioner 
was handicapped in his defence or that he 
did not know what he had to rebut. It 
appeared to be part of argument of the 
learned Government Advocate that the 
manner of cheating is set forth in the 
charge as the charge does say that he 
cheated by knowingly substituting a certain 
person for Boshan Lai. But it seems to me: 
that the word “manner" could fairly be 
interpreted as including every ingredient by 
virtue of which the act ceases to become 
one of mere non-criminal deception and 
becomes one of “cheating" within the mean- 
ing of S. 415 and the effect of the deception 
upon the victim’s body, mind, reputation 
or property would thus be a part of the 
“manner" of cheating. But oven if this is, 
held to be too wide an interpretation ofi 
the word “manner", the illustration is only: 
an illustration and I think that by analogy 
if S. 223 demands that the manner shall 
be set out it must also demand that in the 
case of cheating the particular consequence 
by virtue of which the deception becomes 
an offence should also be set out. Nor is it 
possible to accept the view that 8. 225 



832 Lahore Gurdas Singh v. Emperor (Abdul Rashid J.) 


[cures this irregularity. The Court cannot 
! profess to he a mind reader and it is impos- 
sible to sav what evidence the petitioner 
might or might not have led if he had had 
notice of what the Court intended to infer 
against him to he the consequence by virtue 
of which his offence was complete. It seems 
I to me. therefore, that the charge is defec- 
tive in this case and that there i9 a material 
irregularity and that the present convic- 
tion must he set aside. 

The question now arises whether there 
should he a re trial Counsel for the peti- 
tioner has urged with some emphasis that 
in the circumstances of the case a re-trial 
would cause a considerable harassment to 
the petitioner whose sentence was only one 
of three months But it seems to me, 
although the learned Additional District 
Magistrate has not expressly said that the 
only justification that he could have had 
for passing such a very lenient sentence in 
such a very serious case must have been 
the consideration that the petitioner was 
almost certain to be struck off the roll of 
advocates of this Court and might even lose 
his pension as a result of this conviction. 
It is impossible for me and would be most 
im proper for me to make any attem pt to pre- 
judge the result of any re-trial. But if the 
petitioner is guilty I think that it would 
be a gross miscarriage of justice that he 
should obtain a complete acquittal merely 
on account of this irregularity in the fram- 
ing of the charge. If he is again convicted 
do doubt the imprisonment which he has 
already undergone will be taken into consi- 
deration by the learned Magistrate. I there- 
fore accept this petition to this extent! that 
I set aside the charge and the proceedings 
in the lower Court subsequent to the charge 
and direct that a re trial be held from that 
stage. Before framing a new charge the 
Magistrate should also put to the accused 
under S. 342, Criminal P. C., any inference 
which he intends to draw from the prose- 
cution evidence already recorded in order 
to give him an opportunity of explaining 
it away if he can. At the same time there 
would be nothing to prevent the Magistrate, 
if he is so advised, framing a charge under 
S 193, I P C., either in place of the charge 
under S. 419 or as an alternative charge. 
Pending the fresh trial the petitioner will 
remain on his present bail. 

t , u v Re-trial ordered. 


A. I. R. 
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Abdul Rashid J. 

Gurdas Singh v. Emperor. 

Criminal Revn. No. 201 of 1938, Decided 
on 12th April 1938. 

Crimina 1 Trial - Revision — Retrial when 
ordered by High Court stated. 

In the exercise of its revisional powers a retrial 
is ordered by the High Court only in oases where 
non compliance with the provisions of the Crimi- 
nal Procedure Code has prejudiced the accused. 
The High Court is not bound to set aside a trial 
on a technical point on the revision Ride if no 
injustice has resulted. [P 832 0 2] 

Khurshid Zaman for Advocate-General 

for the Grown. 

Order. The petitioner Gurdas Singh 
was convicted under Ss. 354/451, I. P. C. 
and sentenced to two months’ rigorous 
imprisonment by Mr. Chaman Lai, Magis- 
trate, Second Class, by his order, dated 
14th December 1937. His appeal was 
summarily dismissed by the Additional 
District Magistrate. He preferred a revi- 
sion in the Court of the Sessions Judge, 
Hoshiarpur Division. The learned Sessions 
Judge has recommended that the convic- 
tion of the petitioner may be set aside and 
a re-trial ordered on the ground that the 
provisions of S. 342, Criminal P. C., were 
not complied with and the accused was 
nob examined after the prosecution evi- 
dence had concluded. In the exercise of its 
revisional powers a re.trial is ordered by 
the High Court only in cases where non- 
compliance with the provisions of the 
Criminal Procedure Code has prejudiced 
the accused. The High Court is nob bound 
to set aside a trial on a technical point on 
the revision side if no injustice has resulted. 

I have accordingly gone through the record 
of the case. After going through the state- 
ments of Mt. Gurdevi, Karta Ram, Chanan, 
Mohan and Laohhman Das, 1 am of the 
opinion that they have not given true evi- 
dence. It was impossible for the petitioner 
single handed to be able to confine Karta 
Ram, Mt. Gurdevi and their son in a 
kothri when they were proceeding to the 
police station in the company of Chanan 
and Mohan. Mb. Gurdevi aod Karta Ram 
considerably improved their statements 
when they were recorded for the second 
time by the trial Court. No reliance can 
therefore be placed on their testimony. 

For the reasons given above, I aooepb this 
petition for revision and acquit the peti- 
tioner. He will be released from the bail 
bond forthwith. 
n.s./r.k. 


Petition accepted. 
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Dalip Singh J. 

Firm Mukat Behari Lal-Tej Pal — 

Judgment. debtor — Appellant, 
v. 

Dina Nath — Decree-holder — 

Respondent. 

Exn. First Appeal No. 225 of 1937, De- 
cided on 8th November 1937, from order 
of Sub. Judge, First Class, Ludhiana, D/- 
10th June 1937. 

Civil P. C. (1908), S. 144 — S. 144 includes 
decrees as well as orders. 

Section 144 can be extended to include orders as 
well as decrees. [P 833 C 2] 

Parkasb Chandar and Shamair Chand — 

for Appellant. 

Hem Raj and Bishen Narain — 

for Respondent. 

Judgment. — The firm Mukat Behari 
Lal-Tej Pal brought a suit against the firm 
Narain Das-Labhu Ram and took pro- 
ceedings under O. 39, R. 1, Civil P. C. 
One Khushi Ram, son of Khushali Mai, and 
another Khushi Ram, son of Mula Mai, 
stood sureties in the proceedings on behalf 
of the Firm Narain Das-Labhu Ram. The 
trial Court passed a decree for Rs. 6704 
with costs against the Firm Narain Das- 
Labhu Ram in favour of the firm Mukat 
Behari Lal-Tej Pal. On appeal the decree 
was enhanced by this Court by a sum of 
Rs. 2301.7-0. After the decision of the 
appeal, the decree-holders applied to realize 
the sum of Rs. 2301-7-0 from the sureties. 
^The sureties objected and the trial Court 
“upheld their objections against the realiza- 
tion of the enhanced sum from them. On 
appeal, however, the High Court held that 
the sureties were liable and on this order 
the sum was realized from the sureties. 
The sureties went in a Letters Patent 
appeal and there the decision of the single 
Judge was reversed and it was held that 
the sureties were not liable to pay this 
enhanced sum of Rs. 2301-7-0. The sureties 
have now applied for restitution under 
Ss. 144 and 151, Civil P. C., of this sum. 
The actual person making the application 
ia an assignee of the sureties. The trial 
Court on objections taken by the Firm 
Mukat Behari Lal-Tej Pal rejected the ob- 
jections and directed execution for restitu- 
tion to proceed. The Firm Mukat Behari 
Lal-Tej Pal have come in appeal from this 
•order. 

It is contended firstly that S. 144 does 
1938 L/105 & 106 


not apply to sureties but only to parties, 
and 42 All 158 1 at p. 166 is cited in sup- 
port of this proposition together with 
other rulings. It is contended that the 
order of the single Bench of this Court i 3 
only an order and not a decree and as Sec. 
144 speaks of the variation or reversal of 
a decree and not of an order, it doe3 not 
apply to the present case. It i3 also con- 
tended that the word ‘party’ in Sec. 144 
means party to the suit. On behalf of the 
respondent it is contended that Sec. 144 i 3 
not exhaustive and there is inherent juris- 
diction in the Court to correctTany errors 
made by the Court itself whereby the 
party has been prejudiced. 2 Pat 10“ is 
cited as authority for this proposition along 
with other rulings. It is also contended 
that in an earlier application which was 
made by the original sureties the decree, 
holder firm, the present appellants, appeared 
and entered objections but finally withdrew 
them and asked for time to pay. It i3 
therefore contended that the objections not 
having been raised are barred by the rule 
of constructive res judicata and 15 Lah 
869, 3 and other rulings are cited in support. 
In reply to this last contention it is con- 
tended on behalf of the appellant that the 
matter is one of jurisdiction and therefore 
there can be no waiver nor can the rule of 
constructive res judicata be applied. It is 
unnecessary for me to decide anything 
beyond the simple fact that undoubtedly, 
and as indeed admitted by the learned 
counsel for the appellant, the sureties were 
parties to the order passed by the single 
Judge of this Court. The only question 
therefore that remains is whether S. 144 
can be extended to include orders as well, 
as decrees. The Privy Council themselves! 
have extended Sec. 144 on the ground of 
inherent jurisdiction apart from the Section 
to the case of an order, for in the case 
before them an auction-purohaser who had 
purchased certain property in an auction 
sale was held entitled under S. 144 under 
the inherent jurisdiction of the Court to 
ask for restitution of the sale money when 
the sale itself was set aside on appeal.! 
That being the case it is unnecessary for 


1. Raj Raghubar Singh v. Jai Indra Bahadur 

Singh, (1919) 6 A I R P C 55=65 I C 650= 
42 All 168=22 O G 212=46 I A 228 (P 0). 

2. Jai Berham v. Kedar Nath, (1922) 9 A I R 

PC 269 = 69 I C 278=2 Pat 10=49 I A 361 
(PC). 

8. Prabhu Dayal v. Dewat Ram, (1936) 22 A I R 
Lah 200 = 165 I G 286 = 16 Lah 869 = 35 
P L R 429. 
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me to decide whether the order of the 
single Judge amounted to a decree as ap. 
pears to he the opinion of Mr. Mulla in his 
Commentary in the Civil Procedure Code 
at page 8 (ii), nor is it necessary to decide 
whether the rule of constructive res judi- 
cata applies or not to the facts of this case. 
It is sufficient to hold that the surety was 
a party to the order of the single Judge 
of this Court and therefore under the in- 
herent jurisdiction of the Court can apply 
to the Court for restitution. I therefore 
dismiss the appeal with costs. 

B.D./r.k. Appeal dismissed. 
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Tek Chand and Ram Lall JJ. 

T V ary am Sher Mohammad and another 
Convicts — Appellants 

v. 

Emperor . 

Criminal Appeal No. 76 of 1938, Decid- 
ed on 10th June 1938, from order of Sess. 
Judge, Ferozepore, D/- 5th January 1938. 

(a) Penal Code (1860), S. 300 (3) — Murder 
— Number of serious injuries — Cumulative 
effect being death — Intention to cause suffi- 
cient injuries as will result in death, heldestab. 
lished —Case held came under S. 300 (3). 

The deceased had reoeived no les9 than 28 in- 
juries. Of these 12 were punotured wounds on the 
legs and arms, bofch the legs and arms had been 
fractured at several places; the right ulna bone 
had been dislooated; and one of the inoisor teeth 
in the upper jaw was missing. There were also 
two contused wounds skin-deep on the head, and 
contusions on other parts of the body. It may be 
that none of these injuries individually was suffi- 
cient to oause death, but death was due to the 
cumulative effect of the multiple injuries. On 


( c ) Penal Code (I860), S. 300 — Sentence — 
Injuries not on any vital part— Merciless beat* 
ing resulting in death — Sentence of death i*. 
proper. 

In oases in whioh none of the vital parts has 
been touohed, and yet the victim has been beaten 
in a most merciless manner and been practically 
pounded to death, sentence of death is proper in 
the absence of any extenuating oircumetance. 

[P 836 C 1] 

B. R. Puri — for Appellants. 

Jhanda Singh for Advocate-General — — 

for the Crown * 

Tek Chand J. — Waryam, Wattu, and 
Pala Singh, Jat, of Mauza Dabwali Roher- 
ianwali, Tehsil Fazilka, Ferozepore Dis- 
trict, have been convicted of the murder of 
Gurdial Singh of the same village and have 
been sentenced to transportation for life. 
Against their conviction and sentences they 
have appealed. There is also before us an 
application for enhancement of the sen- 
tences from transportation for life to death* 
presented by Bhan Singh, brother of thn 
dece'ased. The case for the prosecution is 
that there was old and bitter enmity be- 
tween the deceased on one side and the 
appellants and Sardara and Abu (abscon- 
ders) on the other. On the morning of 20th 
September 1937, at about 7-30 A. m., Gur- 
dial Singh was returning from a neighbour- 
ing village to mauza Dabwali, and as he 
was passing through the lane near the 
houses of Pala Singh appellant and Abu 
absconder, Abu caught hold of him and 
shouted to Pala saying that he had caughfe 
their enemy. On this Pala Singh armed 
with a dang, Waryam with a khunda, and 
Sardara with a sela, came to the spot and 
began to beat Gurdial Singh. Gurdial Singlr 
fell down. Abu went to his house and 


these faots : 

Held that the accused assaulted the victim 
with the intention of causing suoh bodily in- 
juries as were sufficient, in the ordinary course of 
nature, to oause death. Their case, therefore, 
clearly fell within olause thirdly of 8. 300. 

[P 836 0 1] 

(b) Penal Code (1860), S 300 (2) - Consti- 
tutional or peculiar defect leading to death ac 
a result of injuries not ordinarily sufficient to 
cause death — Neither presence of such defect 
nor its knowledge to accused established— Case 
held not covered by S. 300 (2). 

Where It has not been shown that any constitu- 
tional or other peculiarity existed in the oase of 
the dooeased whioh would have made it likely 
that injuries which ordinarily would not cause 
death, would be fatal in his oase, and where it 
has not been shown that his assailants were 
aware of any suoh defeot : 

Held that the oase did not fall under S. 300 
; 1 Bom 342; AIR 1929 Lah 157 and 
Oudh 186, Bel. on . [P 836 0 2] 


( Secondly ) 
AIR 1932 


brought a sela and joined the other three 
in beating the victim. Gurdial Singh raised 
a cry, hearing which his sister, Mt. Maryan 
alias Nandi, (P. W. 10), who had gone to 
get water from the kassi and happened to 
be close by, ran towards the spot and tried 
to intervene. Pala and Waryam, however* 
beat her and caused her several iniuries. 
Six other persons, Sajwara (P. W. 9), Nazar 
Singh (P. W. 11), Zabta (P. W. 12), Baha- 
dur (P. W. 13), Jabru (P. W. 14), and 
Suleman (P. W 15) also reached the spot 
aDd saw Gurdial Singh being beaten. Bufr 
before they could do anything, the culprits 
had made good their escape. The first in- 
formation report was lodged by Bhan 
Singh, brother of the deceased, at the 
police station, a distance of 10 miles, afe 
10 A. M. In the meantime, Gurdial Singh. 
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Waryam Sher Mohammad 

had died as a result; of the injuries. The 
learned counsel for the appellants has criti- 
cized the evidence of the eye-witnesses. 
But after hearing him at length, I can see 
no reason to disbelieve them. The presence 
of Mt. Maryan at the spot cannot bo denied 
as she herself had received injuries. .Tabru 
(P. W. 14) is a wholly independent wit- 
ness and nothing has been brought out to 
show as to why he should give false evi- 
dence against the appellants. The other 
witnesses, some of whom are no doubt 
relations of the deceased, corroborate their 
testimony. I hold, in agreement with the 
learned Sessions Judge, that Gurdial Singh 
died as a result of the injuries caused to 
him by the appellants along with two 
other persons. Counsel has pointed out that 
in the first information report the names 
of only four of the eye-witnesses were 
mentioned, and that besides the appellants 
and the absconders two other persons also 
were mentioned as the assailants. But, as 
has been stated already, the report was 
made by Bhan Singh, who had not himself 
seen the assault. His information was 
admittedly based on hearsay, and therefore 
this matter does not affect the case. 

Counsel next argued that the offence 
does not amount to “murder” as defined in 
the Penal Code, but falls within S. 304-11, 

I. P. C. With this contention I am unable 
to agree. The medical evidence shows that 
the deceased had received no less than 28 
injuries. Of these, 12 were punctured 
wounds on the legs and arms; both the 
legs and the arms had been fractured at 
several places; the right ulna bone had been 
dislocated, and one of the incisor teeth in 
the upper jaw was missing. There were 
also two contused wounds skin-deep on the 
head, and contusions on other parts of the 
h°<3y. It may be that none of these injuries 
individually was sufficient to cause death, 
but as pointed out by the medical witness, 
death was due to the cumulative effect of 
the multiple injuries caused by blunt and 
sharp-edged weapons, which had been used 
by the assailants. There can thus be no 
doubt that they had assaulted the victim 
with the intention of causing such bodily 
injuries as were sufficient, in the ordinary 
course of nature, to cause death. Their 
case, therefore, clearly falls within clause 
thirdly of S. 300, and they have been 
rightly convicted under B. 302. Before 
concluding this part of the case, it seems 
necessary to point out that the learned 
Sessions Judge has found that the case was 
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covered by S. 300 “secondly as well as 
thirdly”. The learned Judge is, however, 
clearly in error in holding that the second 
clause of the Section is also applicable to 
the facts as found by him. That clause 
lays down that “culpable homicide” is “mur- 
der”, if the act by which the death is caused 
is done with the intention of causing such 
bodily injury as the offender knows to be 
likely “to cause the death of the person to 
whom the harm is caused. As was pointed 
out as far back as 1876 by Melvill J. in 
tho celebrated case in 1 Bom 342 1 at 
p. 315 the essence of this clause appears to 
be found in the words which have been 
underlined (here italicized) . The learned 
Judge observed : 

Tho offence is murder, if the offender knows 
that the particular person injured is likely, either 
from peculiarity of constitution, or immature age, 
or other special circumstance, to bo killed by any 
injury which would not < r dinar ily cause death. 
The illustration given in the Section is the follow- 
ing : 

'A knowing that Z is labouring under such a 
disease that a blow is likely to cause his death, 
strikes him with tho intention of causing bodily 
injury. Z dies in consequence of the blow. A ia 
guilty of murder, although the blow might not 
have been sufficient in the ordinary course of 
nature to cause the death of a person in a sound 
state of health’. 

See also to the same effect the judgment 
of Dalip Singh J. in 10 Lah 477 2 at p. 481 
and 7 Luck 634. 3 In the case before us it 
has not been shown that any constitutional 
or other peculiarity existed in the case of 
Gurdial Singh, which would have made it 
likely that injuries which ordinarily would 
not cause death, would be fatal in his case. 
Nor has it been shown that his assailants 
were aware of it. For these reasons, Cl. 2 
is clearly inapplicable. The matter i9 how- 
ever of no practical importance, as the act 
of the appellants is covered by clause thirdly 
of S. 300, as has been held above, and 
therefore they are guilty of murder. 

Coming now to the question of enhance- 
ment of the sentence, I may say at once 
that I am unable to accept as adequate the 
reason given by the learned Sessions Judge 
for imposing the lesser penalty permissible 
under the law. He has observed that 
though there was no extenuating circum- 
stance but considering “that there were no 

1. Reg v. Govinda, (1875-77) 1 Bom 342. 

2. Inder Singh v. Emperor, (1929) 16 A I R lah 

167 = 113 I C 333 = 30 Cr L J 141=10 Lah 

477 = 30 P L R 674. 

3. Emperor v. Ratan, (1932) 19 A I R Oudh 186 

= 1932 Cr C 443 = 138 I C 123 = 33 Or L J 

661 = 7 Luck 634 = 90 WN 285. 
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serious injuries on the head, chest or other 
vital parts of the body the alternative sen- 
tence of transportation for life would meet 
the ends of justice.” But this circumstance, 
by itself, is no ground for not imposing the 
death sentence. Cases frequently occur in 
which none of the vital parts has been 
touched, and yet the victim has been 
beaten in a most merciless and brutal man- 
ner and been practically pounded to death. 
In such cases, in the absence of any exte- 
nuating circumstance, the capital sentence 
would be the only appropriate punishment. 
In the present case, however, there are 
other reasons for which I do not think it 
fit to interfere with the sentence. Accord- 
ing to the evidence of the eye-witne9ses, 
there is a clear distinction between the 
cases of the present appellants, and Abu 
absconder. He appears to have been the 
prime mover in the affair, and Pala Singh 
and Waryam Singh took a less prominent 
part. It was Abu who waylaid the deceas- 
ed, and both the appellants came to the 
spot and joined in the attack at his in- 
stance. I do not therefore think that this 
Court should interfere with the sentence, 
in the exercise of its revisional powers. It 
may also be stated that counsel for the 
Crown does not support the application for 
enhancement, which had been made by a 
relation of the deceased. For the foregoing 
reasons I would dismiss the appeal and 
confirm the sentence of transportation for 
life passed against the appellants by the 
learned Sessions Judge. I would also reject 
the application for enhancement of sen- 
tence. 

Ram Lall J. — I agree. 

B.D./r.K. Appeal dismissed . 
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Tek Chand and Skemp JJ. 

Hakim Hai Lala Rallia Ram — 

Plaintiff — Petitioner, 
v. 

L. Ganga Ram Lala Rallia Ram — 

Defendant — Respondent. 

Civil Miso. Nos. 243 and 390 of 1937, 
Decided on 16th June 1937. 

(a) Limitation Act (1908), Sec. 5— Sufficient 
cause — Agreement between parties to end liti- 
gation and accept High Court's decree as final 

One party resiling and filing application for 

leave to appeal— Application for leave filed by 
other party some days out of time - Held 
there was sufficient cause for extending time. 


Defendant did not apply for leave to appeal 
within time because plaintiff approached him, 
through certain relations not to continue this 
litigation any further and suggested that both 
parties might acoept as final the decision of the 
High Court. But defendant afterwards received 
a notice which showed that plaintiff had gone 
back on the agreement and had filed an applica- 
tion for leave to appeal. Thereupon defendant 
also presented application for leave to appeal to 
the Privy Council. But it was some days out of 
time : 

Held that in the circumstances there was suffi- 
cient cause for extending the time under Bee. 6. 

[P 837 0 1, 2] 

(b) Civil P. C. (1908), Sec. 110-High Court 
varying decree of lower Court — Party held 
entitled to appeal to Privy Council as of right 
— Appeal need not involve substantial question 
of law. 

Where in plaintiff's appeal, the High Court varied 
the trial Court’s deoree by a sum whioh was far 
in excess of Bs. 10,000 and though the variation 
was all in favour of the plaintiff and he could not 
have any appealable grievance against such vari- 
ation, the deoree of the High Court could not be 
said to be one of affirmanoe. Hence the plaintiff 
was entitled to appeal to His Majesty in Counoil 
as of right and it was not neoessary for him to 
show that his appeal raised any substantial ques- 
tion of law : AIR 1925 P C 60, Foil. 

[P 837 0 2 ; P 838 G 1] 

Qabul Chand — for Petitioner . ' 

J. N. Aggarwal and J. L. Kapur — 

for Respondent . 

Tek Chand J. — This judgment will dis- 
pose of two civil miscellaneous petitions 
Nos. 243 and 390 of 1937, for leave to 
appeal to His Majesty in Council against 
the decrees of this Court passed in two 
cross appeals (Nos. 906 and 988 of 1934) 
which arose from the same suit. The suit 
was instituted by Hakim Rai against his 
brother Ganga Ram for dissolution of part- 
nership and rendition of accounts. The 
value for purposes of jurisdiction was tent- 
atively fixed in the plaint at Rs. 2000. A 
preliminary deoree was passed in the suit, 
after whioh proceedings continued for deter- 
mining the exact amount due. In the course 
of these proceedings the plaintiff claimed 
that a sum of over Rs. 70,000 was due to 
him by the defendant. The defendant de- 
nied that anything was due by him to the 
plaintiff. On the other hand, he averred 
that the plaintiff owed a large sum to him. 
The Subordinate Judge granted the plaintiff 
a decree for Rs. 3286. From this deoree the 
plaintiff and the defendant filed cross ap- 
peals in this Court; the plaintiff prayed 
for an enhancement of the decretal amount 
by Rs. 29,647; and the defendant asked for 
a total dismissal of the suit. The two ap- 
peals were heard together, and were decided 
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by this Bench on 7th January 1937. We 
dismissed the defendant’s appeal, and ac- 
cepted that of the plaintiff partially, rais- 
ing the amount decreed to him from Rupees 
3286 to Rs. 11,726 with interest thereon 
at six per cent, per annum from the date of 
the suit (13th January 1916) till realiza- 
tion. On 6th April 1937, Hakim Rai pre- 
sented a petition in this Court for leave to 
appeal to His Majesty in Council. In the 
grounds for the proposed appeals, ho mainly 
contests the findings of fact on various 
items with regard to which this Court, in 
agreement with the Court of first instance, 
had disallowed his claim. This petition was 
presented within 90 days of the date of tho 
decree of this Court, as required by Article 
179, Limitation Act. 

On 17th May 1937, Ganga Ram, defen- 
dant, also presented a petition for leave to 
appeal to His Majesty in Council. This 
petition was one month and ten days out of 
time. Along with the petition, an applica- 
tion was made under S. 5, Limitation Act, 
for extension of time. This application was 
supported by an affidavit, in which it was 
stated that he intended to appeal to His 
Majesty in Council from the decree of the 
High Court and had obtained copies for the 
purpose, but early in March 1937 Hakim 
Rai approached him, through certain rela- 
tions, not to continue this litigation any 
further, as it had already gone on for more 
than 20 years, and the parties had incurred 
enormous expense ; he suggested that both 
parties might accept as final the decision of 
the High Court, and the defendant should 
arrange to pay him the amount decreed as 
8oon as possible, that Ganga Ram agreed 
and on this understanding he did not apply 
for leave to appeal within time ; that on 
11th March he was surprised to receive a 
notice from this Court which showed that 
Hakim Rai had gone back on the agree- 
ment and had filed an application for leave 
to appeal ; that thereupon Ganga Ram also 
took steps to present this petition, which 
was done on 17th May. He accordingly 
urged that there was sufficient cause for 

non.presentation of the petition within 

time and that the delay be condoned. 
Hakim Rai filed counter-affidavit denying 
that there had been any such agreement 
between them. The parties asked for, and 
were allowed, opportunity to lead evidence 
ln support of their respective allegations. 
After hearing the evidence, we are of opi- 
nion that Ganga Ram’s story is substanti- 
Mly true and that, in the circumstances 


there was sufficient causo for his not pre- 
senting the petition for leave to appeal 
within the time proscribed by law. We 
accordingly extend tho time under Sec. 6, 
Limitation Act, and hold that his petition, 
presented on 17th May 1937, is within 
time. In this case the requirements of 
S. 110 have clearly been fulfilled, tho sub- 
ject-matter of the dispute is admittedly 
over Rs. 10,000, and this Court has varied 
the decree of tho trial Court to the prejudice 
of Ganga Ram. We accordingly grant hi3 
petition. 

' With regard to the petition presented by 
Hakim Rai, the subject-matter of tho suit 
as well as of the proposed appeal is over 
Rs. 10,000. It is however objected by the 
opposite party that leave should not be 
granted, as the proposed appeal does not 
raise any substantial question of law, this 
Court having affirmed the findings of tho 
trial Court with regard to the particular 
points which Hakim Rai wishes to agitate 
before His Majesty in Council. The plain- 
tiff's counsel urges in reply that under 
S. 110 what has to be seen is not whether 
the findings of tho trial Court on any parti- 
cular point have or have nob been affirmed, 
but whether the decree of this Court has 
affirmed or varied that of the Court below. 
It is conceded that in Hakim Rai’s appeal, 
this Court varied the trial Court s decree 
by a sum which is far in excess of Rupees 
10,000. This variation no doubt was all in 
favour of Hakim Rai, and he cannot have 
any appealable grievance against such vari- 
ation, but none the less, the decree of this 
Court was not one of affirmance and having 
regard to the clear wording of S. 110 and 
the ruling of their Lordships of the Privy 
Council in 51 Cal 969 1 it must be held that 
the requirements of Section have been ful- 
filled and Hakim Rai is entitled to appeal to 
His Majesty in Council as of right. Counsel 
for the opposite party cited a large number 
of rulings, but it is not necessary to discuss 
them as in every one of them the suit com- 
prised several distinct and separate sub- 
ject-matters,” and leave to appeal to His 
Majesty was sought with regard to those 
“subject-matters” only, in which both 
Courts in India had concurrently decreed 
against the applicants. In the present case, 
there was only one single and indivisible 
subject-matter in dispute and therefore it 
clearly falls within the rule laid down by 

1. Annapurnabai v. Ruprao, (1925) 12 A I R P O 
60=86 I C 504=51 Cal 969=51 I A 319 (P C). 
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their Lordships in the case already cited. 

It is therefore not necessary for Hakim Rai 
to show that his appeal raises any sub- 
stantial question of law. His petition was 
made within time and must be granted. 
We accordingly allow both the petitions, 
and grant Hakim Rai as well as Ganga Ram 
leave to appeal to His Majesty in Council. 
The parties shall bear their own costs of 
these proceedings. 

n.s./r.k. Petitions allowed. 
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Jai Lad J. 

Shiv Nath Rai — Petitioner. 

v. 

Messrs. Lallo Mal-Madan Lai and 
another — Respondents. 

Civil Revn. No. 883 of 1937, Decided on 
31st January 1938, from order of Addl. 
Di9t. Judge, Amritsar, D /. llth August 
1937. 

Arbitration — Additional District Judge can 
entertain proceedings if powers of District 
Judge are assigned to him — On considering 
circumstances powers held so assigned— Party 
raising objection to jurisdiction of Ad- 
ditional District Judge at the time of disposing 
of case cannot subsequently raise it. 

The contention that under the Arbitration Aot 
jurisdiction to entertain proceedings is given to 
the District Judgo alone and the Additional Dis- 
trict Judge is not competent to entertain suoh 
proceedings is not maintainable as it is opposed 
to S. 21, Punjab Courts Act, whioh provides that 
the Additional District Judge can exeroise all the 
powers of the District Judge, but the Distriot 
Judge has to assign suoh powers to him. 

[P 838 C 2] 

Previously a oase was on the record of the Dis- 
trict Judge, who aotually heard it and subse- 
quently it went to the Additional Distriot Judge 
who disposed of it. No objection was taken by the 
party to the jurisdiction of the Additional Distriot 
Judge on that date : 

Held that under the oircumstanoes it must be 
assumed that the District Judge did assign this 
oase to the Additional Distriot Judge. In any 
oase, the party having taken no objeotion to the 
jurisdiction of the Additional Distriot Judge was 
not entitled to raise it subsequently : A I R 1919 
Lah 27, Rel. on. [P 838 0 2] 

Dwarka Nath Aggarwal — 

for Petitioner. 

Daulat Ram — for Respondent 1 . 

Order. — This is a petition for revision 
of an order passed by the Additional Dis- 
triot Judge of Amritsar direoting that an 
award made by the arbitrators appointed 
under the Indian Arbitration Aot be hied 
in Oourt. The main ground taken on this 
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petition is that the Additional Distriot 
Judge had no jurisdiction to entertain the 
proceedings. What appears to have hap- 
pened is that the application was originally 
filed before the District Judge of Amritsar 
who continued to hear the oase till 5th 
February 1937. On that date the case was 
postponed to 17th April 1937 and it was 
mentioned that the Additional Distriot 
Judge was busy in hearing some Sessions 
case. But on 17th April 1937 the oase was 
heard by the Additional District Judge and 
decided by him. No objection was taken 
by the petitioner to the jurisdiction of the 
Additional District Judge on that date. Itf 
is contended before me that under the • 
Indian Arbitration Act jurisdiction to en- 
tertain proceedings is given to the District 
Judge alone and the Additional District 
Judge is not competent to entertain suoh 
proceedings. This contention seems to be 
opposed to S. 21, Punjab Courts Aot, whioh 
provides that the Additional Distriot Judge 
can exercise all the powers of the District 
Judge, but the District Judge has to assign! 
such powers to him. The real question, 
therefore, in this case is whether the Dis. 
trict J udge assigned the function of decid- 
ing the present case to the Additional 
District Judge. There is no express order 
on the record sending the case to the 
Additional Distriot Judge, but previously 
the case was on the record of the District 
Judge, who actually heard it and on 17th 
April it went to the Additional District 
Judge who disposed of it. I consider that 
under the circumstances it must be assumed 
that the District Judge did assign this case 
to the Additional District Judge. In any I 
case, the petitioner having taken no objeo- 
tion to the jurisdiction of the Additional 
District J udge is not now entitled to raise 
it on this petition for revision. This view 
is in conformity with the view taken in 
52 I C 352 1 decided by this Oourt. 

As to the merits of the petition I consi- 
der that there is no force in any of the 
grounds taken by the petitioner. One 
ground taken is that no proper notice of 
the arbitration proceedings was given by 
the arbitrators. But there is a notice on 
the reoord from which it appears that a 
notice was given to the petitioner. It is true 
that the time of the arbitration proceed- 
ings was not specified in this notice, but it 
appears that the petitioner had no mis* 

1. Kishen Lai v. Jai Lai, (1919) 6 A I R Lah 37 
=52 I C 352=1 Lah 158=95 P L R 1919. 
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•understanding about the matter because 
bis case is that he went to the arbitrators 
a 4 o’olook but be did not find them there. 
One of the arbitrators, on the other hand, 
says that they waited for the petitioner 
from 4 to 5 P. M. but the petitioner did 
not appear and therefore proceeded with 
the case ex parte. The statement of the 
.petitioner that he went to the place 
appointed by the arbitrators at 4 o’clock 
-has been disbelieved by the Additional 
District Judge. But this is a clear indica- 
tion of the fact that the petitioner knew 
at what time the arbitration proceedings 
were to take plaoe. Another objection taken 
is that the arbitrators have decided the 
xnatters which were not referred to them. 
In order to establish this faot no good evi- 
dence was led by the petitioner. What he 
attempted to do was to attack the merits 
of the award and from that he wanted the 
Court to infer that the arbitrators could 
not have taken into consideration all the 
matters referred to them or that they took 
Into consideration matters which were not 
referred to them. In my opinion, this was 
nothing but a clever attempt to attack 
the award of the arbitrators on the merits 
which the petitioner was not entitled to 
do. This petition in my opinion has no 
■force and I dismiss it with costs. 

D.S./r.K. Petition dismissed . 
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Skemp J. 

- Roda and others — Accused — Petitioners. 

v. 

Autar Singh — Complainant — 

Respondent. 

Criminal Revn. No. 669 of 1938, Decided 
on 26th September 1938, from order of 
Magistrate, Second Class, Gujar Khan, D/. 
14th March 1938. 

~*(a) Criminal P. C. (1898), S. 522— Accused 
■breaking lock of house in absence of person in 
.possession and taking possession of house — 
Order under S. 522 is competent. 

Where accused breaks the lock of a house in 
absence of the person in possession and takes pos- 
session of the house, he uses oriminal force to the 
•look which he breaks, oriminal because it involves 
the orime of mischief and therefore an order 
•under 8. 622 is competent : A I R 1934 Lah 454, 
Dissented. [P 840 0 2] 

(b) Criminal P. C. <1898), S. 522 — Judge 
■not finding that there was criminal force but 
'finding complainant's evidence regarding it as 
Order under S* 522 is competent* 


Though a Judge has not actually found that 
there was criminal force, an order under 8. 622 is 
competent if ho has found as true the complain- 
ant’s evidence that the accused used criminal 
force by breaking tho lock of the houso : AIR 
1935 Lah 477, Ref. [P 840 G 2] 

❖ (c) Criminal P. C. (1898), S. 522 (3) — 
S. 522 (3) imposes no period of limitation on 
Court of Appeal or revision — Order restoring 
possession by Appellate Court more than one 
month after conviction — High Court in revision 
would not interfere. 

Section 522 (3) imposes no period of limitation 
on a Court of Appeal or revision. Hence a Court of 
Appeal can pass an order restoring possession more 
than one month after tho date of conviction and in 
a revision by convicts againstthe \ppellate Court’s 
order restoring possession, tho High Court would 
not interfere : A I R 1933 Pat 617 ; AIR 1934 
Pat 154; AIR 1925 Pat 689 and AIR 1924 All 
212, Rel. on ; AIR 1932 Lah 210 ; A 1 R 1932 
Cal 750 and AIR 1937 Pcsh 7, Expl. 

[P 841 C 1, 2] 

L. M. Dutta — for Petitioners. 

Harnam Singh — for Respondent. 

Order. — The facts which have led to 
the present revision are as follows : Autar 
Singh purchased a house belonging to Ilam 
Din at a court auction held in execution 
of a decree in favour of a third party 
against Ilam Din. The sale was held on 
9th February 1934, Autar Singh was 
granted a sale certificate on 15th June 
1934, and on 3rd August 1934, he was put 
into actual possession. He remained in pos- 
session until 17th May 1936, when be was 
dispossessed. The circumstances of dispos- 
session are to be found in the complaint 
lodged by Autar Singh on 19h May 1936, 
and in bis evidence in Court, the four peti- 
tioners, who are related to Ilam Din, broke 
the lock of the house. Autar Singh who 
was informed by Devi Das hurried to the 
spot and found that the accused were still 
there armed with kulharis and dangs. He 
went and reported the matter to the zail- 
dar. The complainant was supported by 
Inayat Khan, zaildar, Bahadur Ali, lambar- 
dar of the village, Ilam Din, chowkidar and 
some others. The Naib Tehsildar found 
that the complaint was true, convicted the 
four accused under S. 448, I. P. C., and 
sentenced them each to pay Rs. 40 fine or 
in default suffer one month’s rigorous 
imprisonment. The accused appealed to the 
Additional District Magistrate; their appeals 
were dismissed and they served the terms 
of imprisonment in default. 

The Naib Tehsildar passed sentences on 
16th September 1936, and the appeal was 
dismissed by the Additional District Magis- 
trate on 16th October 1936. On 18th Nov- 
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ember 1936, the Naib Tehsildar issued 
■warrants purporting to be under S. 522, 
Criminal P. C., ordering Autar Singh to be 
restored to the possession of the house. For 
some reason not quite clear on the record 
— possibly because of the delay of more 
than one month that had elapsed from the 
date of the convictions — these warrants 
were not executed. Subsequently the com- 
plainant Autar Singh applied to the Addi- 
tional District Magistrate to be put in 
possession and on 23rd July 1937, the 
Additional District Magistrate passed an 
order under Sec. 522 (3), Criminal P. C., 
directing that a warrant for the restoration 
of possession of the immovable property be 
issued against the four respondents in 
favour of Autar Singh, complainant. Some 
difficulty arose about the boundaries of the 
house and on 6th January 1938, the case 
was made over to the Tahsildar for further 
proceedings. The Tahsildar ascertained the 
boundaries and sent the warrant to the 
police for compliance. The warrant was 
carried out, the four respondents were dis- 
possessed and Autar Singh was put in pos- 
session. 

The four persons convicted under S. 448, 
respondents in the petition under S. 522, 
have come here in revision through Mr. L. 
M. Dutta. The revision purports to be 
against the order of the Tahsildar, dated 
14th March 1938. Mr. Dutta took two 
points : (1) that no order could be passed 
under S. 522 unless the offence was atten- 
ded with criminal force ; and (2) that the 
order was out of time. S. 522, Criminal 
P. C., runs: 

(1) Whenever a person is convioted of an offence 
attended by criminal force 'or show of force or by 
criminal intimidation’ and it appears to the 
Court that by such force ‘or show of force or cri- 
minal intimidation’ any person has been dispos- 
sessed of any immovable property, the Court may, 
if it thinks fit, 'when convicting such person or at 
any time within one month from the date of the 
conviction’ order ‘the person dispossessed’ to be 
restored to the possession of the same. 

( 2 ) 

(3) An order under this Seotion may be made by 

any Court of Appeal, confirmation, reference or 
revision. 

On the first point Mr. Dutta quoted 
AIR 1934 Lah 454, 1 the headnote of 
which runs : 

‘Force’ contemplates the presence of the person 
using the force and of the person to whom the 
forco is used. Where therefore a person breaks 
open the lock of a house in absence of the person 

1. Bihari Lai v. Emperor, (1984) 21 A I R Lah 
464=1934 Cr 0 702=162 I 0 162=86 Or L J 
69=16 Lah 786=86 P L R 91. 
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in possession and enters into possession thereof 
the possession is taken without any ‘force or show 
of force’ and an order under 8. 622 cannot by- 
passed. 

With deference I think this view of law 
is wrong. “Criminal force" is defined irt 
8. 350, I. P. C., and “force" is defined in 
8. 349. Section 349 runs : 

A person is said to use force to another if he 
causes motion, ohange of motion or cessation of- 
motion to that other, or if he causes to any sub* 
stance such motion, or ohange of motion, or ces* 
sation of motion as brings that substance into 
contact with any part of that other’s body, op- 
with anything which that other is wearing or car- 
rying, or with anything so situated that suoh con- 
tact affects that other’s sense of feeling. . . • , 

Section 350 runs : 

Whoever intentionally uses foroe to any person* 
without that person’s consent, in order to the 
committing of any offence, or intending by theuse- 
of suoh force to cause, or knowing it to be likely 
that by the use of such force he will cause injury, 
fear or annoyance to the person to whom the force 
is used, is said to use criminal force to that other. 

It will be noticed that these Sections 
define criminal force" as applied to a per- 
son but they say nothing about “criminal! 
force” as applied to a thing. Is it not pos- 
sible to use criminal force to a thing ? If a 
person or persons forcibly demolish a wall’ 
belonging to another, do they not use cri- 
minal force to the wall ? I would say tha £ , 
in the present ca9e the petitioners used cri- 
minal force to the lock which they broke, 
criminal because it involved the crime of | 
mischief and that an order under S. 522 is ! 
therefore competent. Mr. Dutta also refer- : 
red to A I R 1935 Lah 477 2 in which 
Currie J. said : 

An order under 8. 622, Criminal P. 0., can only 
be passed in oases where criminal force as defined* 
in 8. 350, Penal Code, has been used and where a. 
finding to that effect has been recorded. 

From the reported facts of the case it 
does not appear whether there was any 
criminal force or not. In the present case f . 
Mr. Dutta argued that the Naib Tehsildar i 
did not find that there was criminal force 
but, as pointed out by Sardar Garnam 1 
Singh, he found that the complainant’s 
evidence was true. That evidence has ! 
already been summarized. The accused | 
were seen by Devi Das breaking the lock 
and when the complainant reached the ; 
spot the four present petitioners were ; 
standing there armed with kulharis and 
sticks. In my judgment an order unde* 
Seotion 522 was competent. ' 

2. Suba v. All Gauhar, (1936) 22 A I R Lah 47? 
=1986 Cr O 871=167 I 0 471=86 Gr L * 
1161=87 P L R 176. 
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Secondly Mr. Dutta argued that the pre- 
sent order was barred by time because it 
was made more than a month after the 
date of the conviction. On this point I was 
referred to several authorities. It has been 
held several times by the Patna High Court 
that sub-s. (3) of S. 522, which was added 
by the Amending Act of 1923, imposes no 
period of limitation on a Court of Appeal 
or revision. In 12 Pat 787, 3 a Division 
Bench ruling, it was held that it was com- 
petent to a Court of Appeal or revision to 
pass an order restoring the property to the 
complainant even after the expiry of one 
month from the original conviction or from 
• the disposal of appellate or revisional pro- 
ceedings. In A I R 1934 Pat 154, 4 another 
Division Benoh ruling, this principle was 
again affirmed and the High Court made 
an order in the exercise of its revisional 
jurisdiction. In A I R 1925 Pat 689 B it 
was laid down that : 

*u Al V. 0rder under the Section may be passed by 
the Courts of Appeal, confirmation, referenco or 
revision at any time howsoever long after the con- 
viotion by the Magistrate. Thus, where a Magis- 
trate passes an order under Sec. 622 beyond the 
prescribed one month, though the order by the 

u 8 ^ rate is yet *3 competent to the 

Uigh Court as Court of revision to order the res- 
toration of possession to the person dispossessed. 

46 All 92° was a case in which a learned 
Judge of the Allahabad High Court on 4th 
October 1923, passed an order restoring 
the complainant to possession on the revi- 
sion side. It is not clear how long after the 
oonviotion the order for restoration was 
passed, but it could not have been within 
one month. On the other hand Mr. Dutta 
in reply referred to 33 P L R 481 7 in 
which a learned Judge of this Court held 
that the order passed by the trial Magis- 
trate after a month was without jurisdic- 
tion and set it aside. He differed from an 
earlier Patna ruling and said : 

I cannot see that the words “Courts of Appeal” 

°5? r6 if er to an y thing except the Courts deal- 
° 8 with the original conviotion or trial and do 

8. Fida Husain v. Sarfaraz Husain, (1933) 20 
A I R Pat 617=1933 Cr C 1366=146 I 0 327 

^ /7"? 4 s °J L J 940 =12 Pat 787=14 P L T 696. 

*. uadri Mahton v. Jangi Mahton, (1934) 21 

A « Pat 164 =1934 Or 0 339=160 I 0 787 
=85 Cr L J 1168=16 PLT 163. 

' o ?™ war Sin 8 h v - Emperor, (1926) 12 A IR 

«B=7 Fl T 2 ° 86 809=a7 Ct L J 197=4 Pat 

6 ‘ Em P eror - (1924) HAIR All 212 

r? 8 ^? 10 ^ 6 0r L J 206=46 All 92=21 
A Ii J 871. 

7. Ghazan y. Mfc. Bhagbhari, (1992) 19 A I R 

jSr ? 1 ?^7 1982 Cr 0 264=186 I 0 679=83 
Or L J 191=98 P L R 481. 
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not refer to the High Court in referenco from the 
order restoring possession. 

Mr. Dutta also referred to A I R 1932 
Cal 750 8 9 where a Division Bench of the 
Calcutta High Court set aside an order 
under &. 522 made by the trial Magistrate 
after the expiry of a month. The Bench 
did not consider whether they could take 
any action on the revision side. Mr. Dutta 
also referred to A I R 1937 Pesh 7° where 
it was laid down : 

Under S. 522, a month after the date of convic- 
tion, the trial Magistrate becomes functus officio 
in the matter of delivering possession. When once 
the lower Court has ceased to have the power of 
giving possession, the revisional Court cannot, 
when moved to consider tho order of that Court 
refusing to give possession on the ground of limi- 
tation, enlarge that period and grant tho relief, 
bub-cl. (3) to that Section comes into play only 
when an appeal or revision has been preferred 
against the conviction. It is then that the appel- 
late or revisional Court is seized of that jurisdic- 
tion to restore possession although tho original 
Court may not have done so and such higher 
Courts are not bound by tho limitation of one 
month in doing so. But this clause does not help 
if the Court of revision is considering the order of 
tbe trial Court under Section 529, Criminal P. C., 
refusing to grant possession because the time for 
making the order had passed. 

This ruling does not help the present 
petitioners. The order restoring possession 
to Autar Singh was really made by the 
Additional District Magistrate on 23rd 
July 1937; owing to difficulties about boun- 
dries the Tehsildar was named as a minis- 
terial officer to carry out the order. The 
Additional District Magistrate’s order was 
on an application made in his Court and 
thus according to the Patna and the Pesha- 
war Courts the period of limitation did nob 
apply. There is no authority directly to 
the contrary. In the authorities which 
have been quoted, those of Dalip Singh J. 
and the Calcutta High Court, the Courb 
did nob interfere on the revision side when 
the order of the trial Court was beyond the 
expiry of one month. This particular pointl 
is not before me. It is the Additional Dis. 
fcrict Magistrate, the Appellate Court, that 
gave the order and it is the persons con- 
victed who seek that I should interfere onl 
revision with that order. I decline to do) 
so. There is no doubt that convenience and 
justice are in favour of the Patna view. In 
the present ease Autar Singh was the pur- 

8. Aswini Kumar Das v. Sasanka Mohan, (1932) 

19 A I R Cal 760=1932 Cr 0 745=140 I 0 66 

=33 Cr L J 868=69 Cal 1153=36 OWN 

624. 

9. Said Umar v. Abdul Qadir, (1937) 24 A I R 

Pesh 7=166 I 0 872=38 Cr L J 833. 
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chaser of the house at a court auction; he 
had been in possession for nearly two years 
when he was forcibly dispossessed, the 
petitioners were convioted under Sec. 448 
and finally he has been restored to posses- 
sion in pursuance of the order of the Appel- 
late Court, dated 23rd July 1937. To eject 
him from possession now would be to force 
him to go to a Civil Court to recover pos- 
session of a house to which there is no 
doubt that he is legally entitled. I reject 
this revision. 

D.s./R.K. Revision rejected. 
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Addison Ag. C. J. and 
Din Mohammad J. 

Sikandar — Defendant — Appellant. 

v. 

Mt. Karam Nishan and others, Plain, 
tiffs and others, Defendants — 

Respondents. 

First Appeal No. 192 of 1937, Decided 
on 2nd May 1938, from decree of Senior 
Sub. Judge, Montgomery, D/. 10th March 
1937. 

(a) Punjab Colonization of Government 
Lands Act (5 of 1912), S. 21 (a) — Occupancy 
rights conferred on widow in land originally 
held by her husband as tahud khawahi tenant 
—Widow should be treated as person to whom 
tenancy was first allotted and succession is 
governed by S. 21 (a) — Fact that her husband 
was original lessee cannot be treated as tant- 
amount to his having rendered service within 
meaning of S. 21 (a) — Nomination should there- 
fore be made only from issue of widow. 

The words ‘first allotted' in S. 21 (a) describe 
the creation of tenancy. Hence where oocupanoy 
rights have been conferred on a widow in land 
originally held by her husband as tahud khawahi 
tenant, the widow should be treated as a person to 
whom tenancy was first allotted and the succes- 
sion to the oocupanoy rights held by her would be 
governed by 8. 21 (a). But the nomination cannot 
be made from the male agnates of her husband as 
the tenancy cannot be said to be allotted to her in 
recognition of the sorvices of her husband. The 
word ‘services’ as used in 8. 21 (a) refers to some 
sort of signal service rendered either in the Mili- 
tary or the Oivil Departments or in any other way 
which may deserve the recognition of the Govern- 
ment, but it definitely does not allude to the mere 
fact of being a lessee from the Government. Con- 
sequently the nomination must be made from the 
issue of the female tenant. Tho Collector in mak- 
ing the nominations can make the ohoice of all 
the issues and is not enjoined to confine his choice 
to one only from among this group : A I R 1932 
Lah 412, Approved; Reasoning in A I R 1930 
Lah 474 and A IR 1931 Lah 271, Differed from; 
AIR 1933 Lah 293, Disting. ; A I R 1937 Lah 
329, Explained. [P 844 0 2; P 845 C 1] 


(b) Custom (Punjab)— Succession — Khokharc 
— Daughters exclude collaterals. 

Among Khokhars daughters exclude male col- 
laterals in succession to the self-acquired property 
of their father. [P 843 C 1; P 845 C 2; P 846 0 1] 

(c) Res judicata — Finding in favour of pro 
forma defendant is not res judicata in subsequent 
suit. 

A finding in favour of a party joined as pro 
forma defendant and not a necessary party in pre- 
vious suit does not operate as res judicata in 
subsequent suit : 23 P R 1907 ; A I R 1923 Lah 
16; AIR 1928 Lah 493; 41 P R 1899 and A JR 
1916 Lah 13, Eel. on; A I R 1933 Lah 66, 
Disting. [P 846 0 1] 

Aohhru Ram and Indar Dev Daa — 

for Appellant. 

R. C. Soni and Manzur Qadir — 

for Respondents ( Plaintiffs ). 

Din Mohammad J. — The suit out of 
which this appeal has arisen was instituted 
by Mt. Karam Nishan, Mt. Ghulam Fatima 
and Mt. Amir Begum, daughters of one 
Ghulam Farid Khan, for a declaration 
that they were entitled to succeed to the 
property left by their mother, Mt. Subhano, 
in preference to the collaterals of their 
father. It was alleged in the plaint that 
their father was succeeded by their mother, 
Mt. Subhano, who died about 2i years 
prior to the institution of the suit. They 
were four sisters, one of whom, Kher 
Nishan, had died in the lifetime of their 
mother leaving her surviving a son, Allah 
Yar Khan. Of the remaining three sisters, 
Mt. Ghulam Fatima was still unmarried. 
Their mother was in possession of a consi- 
derable area of land in some of which she 
had proprietary rights and in some occu- 
pancy rights. The land in whioh Mt. 
Subhano held occupancy rights was origi- 
nally in possession of their father as a 
tahud khawahi tenant of which the ooou- 
panoy rights were later conferred by the 
Government on Mt. Subhano. On the death 
of their mother they were entitled to 
succeed to the whole property of their 
deceased father whioh was non-ancestral 
and to whioh under the Customary law of 
the district they were entitled to succeed 
in preference to their father’s collaterals. 

It was further alleged that in a previous 
suit between Riaz-ud-Din and Lashkar on 
the one hand and Mt. Subhano and her 
alienee on the other, it was held by the 
Chief Court of the Punjab that in the 
matter of succession to the non-ancestral 
property, the daughters had a preferential 
right to succeed and that that judgment 
operated as res judicata. They were still in 
possession of the land but as a cloud had 
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been cast upon their right, this declaration 
was being sought to remove that cloud. 

Five defendants were originally implead, 
©d in the suit, of whom Allah Yar was 
made a plaintiff by an order dated 2 1st 
December 1935. Of the remaining four 
defendants, Mt. Sadan, daughter of Riaz- 
ud-Din, appeared in Court on 7th May 1936, 
and made a statement to the effect that 
although half of the property left by Mt. 
Subhano had been mutated in the name of 
her father, 9he disclaimed all connexion 
with that land and as the property was 
acquired by Ghulam Farid Khan the 
plaintiffs were entitled to succeed to it in 
preference to his collaterals. Muhammad, 
Sadiq and Sikandar, sons of Lashkar, were 
thus the only defendants who remained to 
contest the suit. These defendants raised 
several defences contending inter alia that 
under S. 21 (a) of Act 5 of 1912 they had 
been nominated by the Collector and as he 
was empowered to nominate a successor to 
Mt. Subhano as regards the occupancy 
rights that she held, the plaintiffs were 
not in a position to contest the Collector’s 
aotion. So far as the proprietary lands 
were concerned, married daughters were 
excluded by collaterals and inasmuch as all 
the plaintiffs had married, they had no 
rights left. As regards the previous judg- 
ment of the Punjab Chief Court, it was 
urged that it did not operate as re 3 judicata. 
It may be remarked that these defendants 
mainly based their case on the custom 
applicable to the Rajput tribe living in the 
Pakpattan Tahsil of the Montgomery Dis- 
trict, although in the heading of the plaint 
it had been stated that the parties belonged 
to the Dipalpur Tahsil of the Montgomery 

District. 

In the first instance certain preliminary 
issues raised by the defendants were dis- 
posed of and it was held that the suit as 
framed lay, that the plaint was properly 
valued for the purposes of jurisdiction, that 
the Secretary of State was not a necessary 
party and that the suit was not barred 
under S. 36 of Act 5 of 1912. Later, issues 
of facts were framed and after the parties 
had produced both oral and documentary 
©vidence, the Senior Subordinate Judge 
came to the conclusion that the decision in 
the previous suit operated as res judicata 
and that among Khokhars daughters exclu- 
ded male collaterals in succession to the 
jself-acquired property of their father. He 
Consequently granted the plaintiffs a decla- 


ratory decree in terms of the relief prayed 
for. Sikandar alone has appealed. It rnay 
be remarked at the outset that the present 
appeal does not affect more than 1 / 12th of 
the property in suit. Riaz. ud-Din, in whose 
favour half of the property in suit was 
mutated, left only one daughter, Mt. Sadan, 
and as stated above she has confessed 
judgment. Similarly Allah Yar, who had 
succeeded to 1 4th of the property, has 
been joined as a plaintiff in the suit. Of 
the three sons of Lashkar, whose names 
were entered as owners of the remaining 
1 / 4 1 h of the property, Sikandar alone has 
appealed and he is not entitled to more than 
1/1 2th. lie has not submitted his appeal 
on behalf of his two other brothers under 
O. 41, R. 4, Civil P. C., and the suit being 
not one by the reversioners in which a 
declaration obtained by one would enure 
for the benefit of all, the appellaut, even if 
successful, cannot claim any relief in res- 
pect of more than l/12th of the land in 
suit. 

It may also be observed that although 
an allegation was made in the plaint that 
one of the plaintiffs, Mt. Ghulam Fatima, 
was still unmarried, this position cannot be 
maintained in the present appeal. The 
allegation in the plaint was resisted by the 
defendants who had even at the time of 
the mutation urged that Mt. Ghulam 
Fatima had married and their plea was 
upheld. In spite of this clear denial by the 
defendants, the plaintiffs do not appear to 
have pressed the matter further and no 
issue was framed. Consequently, we shall 
proceed on the assumption that Mt. Ghulam 
Fatima’s claim, if any, is on a line with 
her other sisters. In the disposal of this 
case it would be necessary to keep the two 
kinds of properties in suit apart from each 
other as different incidents attach to each. 
As stated above the bulk of the property 
consists of occupancy rights in the lands 
which were originally held by Ghulam 
Farid Khan as a tabud khawahi tenant. In 
order to understand how tahud khawahi 
tenants were dealt with at the time of the 
colonization of this district, reference may 
be made to Para. 201 of the Punjab Colony 
Manual (revised edition), the material 
portion of which reads as follows : 

There was also in the Nill Bar area a large 
number of lessees of Government waste land, of 
areas varying between 6000 acres and 4 or 5. 
Detailed inspections of all these leased lands were 
carried out, and recommendations made according 
to the extent to which the conditions of the leases 
had been fulfilled. Eventually, Government 6ano- 
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tioned, for the smaller lessees, allotment on ordi- 
nary peasant conditions of 150 per cent, of the 
existing cultivated area . . . There was also an 
immediate conferment of occupancy rights. The 
price to bo eventually oharged for proprietary 
rights was the ordinary peasant price . . . The same 
principles were applied to most of the large leases. 

It was in pursnance of this policy that 
occupancy rights were conferred upon Mt. 
Subhano by an order of the Government 
dated 22nd December 1927, and it is in 
these circumstances that it is now to be 
determined as to how the succession to the 
occupancy rights will follow. The two 
principal Sections which deal with succes- 
sion to tenants under the Colonization of 
Government Lands Act are Ss. 20 and 21. 
S. 20 comes into play only when an origi- 
nal tenant dies. The term ‘original tenant’ 
excludes a female tenant and consequently 
it is not to be considered in this case. S. 21 
unfortunately is not happily worded and 
before coming to a definite conclusion as 
to whether it governs the present case and 
if so which part of it, it will be necessary 
to reproduce it at length. It is couched in 
the following terms : 

Whoa, after the commencement of this Act, 
any male tenant, who is not an original tenant, 
dies, or any female tenant dies, marries or 
re-marries, the succession to the tenanoy shall 
devolve 

(a) in the oase of a female, to whom the ten- 
ancy has been first allotted, on the successor 
nominated by the Collector from the issue of suoh 
female tenant, or from the male agnates of tho 
person on aocount of whose servioes the tenancy 
was allotted to her ; 

(b) in all other oases on the person or persons, 
who would succeed if the tenancy were agricul- 
tural land acquired by the original tenant. 

The substantive part of this Section evi- 
dently applies as this is a oase where a 
female tenant has died. So far the matter 
is clear but the question whether Gl. (a) or 
Cl. (b) would come into play is not free 
from difficulty. On the one hand, it is con- 
tended for the appellant that Cl. (a) applies 
and as the Collector was fully empowered 
to nominate a successor to Mt. Subhano 
by virtue of the powers conferred upon 
him by Cl. (a) and inasmuch as he has 
made a nomination, the plaintiffs have not 
a leg to stand on. On the other hand, it is 
urged by the respondents that Mt. Subhano 
not being the tenant to whom the tenanoy 
was first allotted, Cl. (b) will come into 
operation and inasmuch as under the cus- 
tom applicable to the parties daughters 
succeed to the self, acquired property of 
their father in preference to the collaterals, 
they would be preferential heirs in this 


case and would exclude the collaterals both 
in the case of proprietary and in the cas& 
of occupany rights. After giving full weight 
to the arguments addressed to us, we hav& 
come to the conclusion that in the matter 
of succession to the occupancy rights held 
by Mt. Subhano, Cl. (a) of S. 21 is appli- 
cable and not Cl. (b); but at the same time- 
we are disposed to hold that the nomina- 
tion of the reversioners of Ghulam Farid 
Khan by the Collector was ultra vires and 
that he could make his choice only from 
among the daughters of Mt. Subhano and; 
from none else. The Collector exercised his 
power of nomination on the ground that 
although Mt. Subhano was the person to 1 ' 
whom the tenancy was first allotted it 
was allotted to her in recognition of the 
services of her husband. or his father and 
the fact of their being the original lessees 
was treated as tantamount to their having 
rendered a service within the meaning of 
Clause (a). 

On appeal the Commissioner merely 
contented himself by saying that the ten- 
ancy was first allotted under the Act to- 
Mt. Subhano and that the persons nomi- 
nated by the Collector were the proper 
persons to have been nominated under S. 
21 (a). We are inclined to agree both with 
the Collector and the Commissioner to this 
extent that it was Mt. Subhano to whom 
the tenancy was first allotted under the Act, i 
but we are not prepared to concede that 
it was on account of the services of either ; 

I 

Ghulam Farid Khan or his father that the j 
tenanoy was so allotted. The fact of a per. . 
son being the recipient of a lease and his 
continuance in possession as such is to ren- 
der no service to the Crown. The word ser- 
vices’ as used in this clause evidently refers 
to some sort of signal service rendered either, 
in the Military or the Civil Departments or 
in any other way which may deserve the 
recognition of the Government, but it defi- 
nitely does not allude to the mere fact of 
being a lessee from the Government. Con- 
sequently the Collector was not empowered 
under the law to make a nomination from 
among the male agnates of either Ghulam 
Farid Khan or his father. His choice, in 
these circumstances, was confined under 
S. 21 (a) to the issue of the female tenant j 
to whom the tenancy was first allotted and 
it was the plaintiffs who came under this 
category and none else. In this view of the 
law it is not necessary to discuss Cl. (bj of 
S. 21 as that clause comes into play only 
if 01. (a) does not apply. We have no hesu 
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tation in holding therefore that the proper 
group from which a successor could be 
nominated was that of the plaintiffs and 
inasmuch as they are in possession of the 
property they are entitled to the relief 
prayed for. It was argued in this connexion 
that in so far as the Collector could make 
his nomination from the issue of Mt. 
Subhano, he could nominate only one of 
the plaintiffs and that inasmuch as all 
plaintiffs were claiming the relief, it could 
not be granted to them. This however is 
an erroneous view of looking at the matter. 
In our opinion, the Collector could, if he 
so desired, make his choice of all the plain, 
tiffs and was not enjoined to confine his 
choice to one only from among this group. 


We may in passing refer to the authori. 
ties which were relied upon by the parties 
m the matter of the applicability or other- 
wise of S. 21 (a). In 11 Lah 282 1 the land 
was originally allotted to one D in 1899 
as abadkar, who however died before he 
had fulfilled the conditions of the grant. 
The land was then mutated in the name 
of his widow who acquired the tenancy 
rights in 1904. On her death in 1923 a 
question arose as to whether her daughter 
or the brother of her deceased husband 
succeeded to her. A Division Bench of this 
Court held that the tenancy had been first 
allotted to a female and consequently S 21 
(a) applied. This decision was relied upon 
m 12 Lah 529“ by another Division Bench 
of this Court where also a widow had been 
granted occupancy right in the land of 
which her husband was the abadkar. In 

however a Division Bench of 
this Court differed from the reasoning 
employed in the two judgments referred to 
above and remarked that the words “first 
-allotted** described its creation. We are in 
respectful agreement with the principle of 
|Iaw enunciated there and it is on that basis 
that we have treated Mt. Subhano as the 
person to whom the tenancy was first 
allotted. In A I R 1933 Lah 293, 4 it was 
observed that where the widow of an 

is in possession in accord. 
ance with S. 20 (b), the succession would 

X * Jai Kaur, (1930) 17 A I R Lah 474= 

« M? 2 T° 666=11 Dak 282=31 P L R 127. 

r u Jo n ! ali v * Man 8 al Singh, (1931) 18 A I R 

i a T h I 0 126=12 Lah 629=32 
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P LR^r 138 1 ° 806==14 Lah 168=3 3 
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prima facie be governed by the provisions 
of S. 21. This judgment is beside the point. 
18 Lah 220/' so far as it goes, is correct but 
it affords no help in the decision of the 
present case. 

It now remains to consider whether the 
daughters exclude collaterals in the matter 
of succession to the land held in proprie- 
tary rights. The appellant mainly relied 
upon the Answer to Question 59 in the 
Customary law of the Pakpattan and 
Dipalpur Tahsils of the Montgomery Dis- 
trict compiled in 1925, which says that 
among Rajputs daughters in the absence of 
sons get a share only until their marriage 
and that after their marriage the rever- 
sioners exclude them. It is true that Kho- 
khars are described as Rajputs by some 
witnesses and that the answer to the ques- 
tion so far as it goes creates an initial pre- 
sumption in favour of the reversioners, but 
in this case we consider that this presump- 
tion has been rebutted by a large number 
of instances in the family itself. It caunot 
be denied that when Mt. Subhano alienated 
a part of her property to one Sham Din, 
it was held by the Chief Court of the 
Punjab that according to the customary 
rules generally prevailing among the agri- 
cultural tribes of this province, daughters 
have a preferential right of succession to 
it as against the reversioners and that the 
statement in the Customary law referred 
to ancestral immovable property only and 
not to acquired property. It is also proved 
that when the present plaintiffs contested 
the gift which Mt. Subhano had made in 
favour of one Kunda Wattu, it was held 
that the daughters had a preferential right 
to succeed and were consequently empower- 
ed to challenge the gift. It is further in 
evidence that Mt. Subhano gifted a consider- 
able area of the proprietary land in favour 
of the present plaintiffs and that the rever- 
sioners did not consider it expedient to 
challenge that alienation. Only recently 
when one of the reversioners, Riaz-ud-Din, 
died, his daughter, Mt. Sadan, was held 
entitled to succeed to him in preference to 
the collaterals. It is true that both the 
oral and the documentary evidence led by 
the plaintiffs is of a very inconclusive 
character and does not throw much light 
upon the matter in issue, but in the face of 
what had happened in the family itself 
and in the absence of any instances to the 
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contrary, we consider that we will not be 
justified in reversing the judgment of the 
^Subordinate Judge on the question of 
'custom. 

In this view of the case it does not 
appear to us to be necessary to discuss 
whether the previous decision of the Chief 
Court in Sham Din’s case operated as res 
judicata or not as regards the proprietary 
land, although if it had been necessary to 
arrive at a decision on the point, we would 
have been inclined to hold that it did not 
operate as res judicata inasmuch as the 
plaintiffs derived their title as regards that 
land from their father and not from Mt. 
Subhano. Further, Mt. Subhano as an 
alienor was a pro forma defendant and not 
a necessary party, and for that reason too 
the decision in the previous case will be 
no bar in this case. Reference in this con. 
nexion may be made to 23 P R 1907, 8 84 
I C 257, 7 AIR 1928 Lah 493, 8 41 P R 
1899 9 and 65 P R 19 16. 10 We are conscious 
of the fact that there are certain autho- 
rities, like 140 I C 796, 11 where it has been 
laid down that a decision in a suit by a 
daughter to set aside a mortgage made by 
the widow of her deceased husband's estate 
operated as res judicata in a subsequent 
suit by the daughter brought to challenge 
the gift made by the same widow, but those 
circumstances do not exist in the present 
case. On the grounds stated above we 
maintain the decision of the Court below 
and dismiss this appeal with costs. 

D.S./r.K. Appeal dismissed. 


6. Hira v. Karam Kaur. (1907) 23 P R 1907=35 
PLR 1908=130 P W R 19 7. 

7. Ahmad Khan v. Jawahar Singh, (1923) 10 
A I R Lah 16=84 I C 267. 

8. Dogar Singh v. Mt. Dhanti, (1928) 15 A I R 
Lah 493=110 I O 394. 

9. Labhu v. Hira Singh. (1899) 41 P R 1899. 

10. Gokal Chand v. Milkhi, (1916) 3 A I R Lah 13 

=36 I O 543=65 P R 1916=1 PLR 1917. 

11. Bhagwan Singh v. Mt. Ishar Kaur. (1933) 20 

AIR Lah 66=140 I 0 796=34 PLR 19. 


A. I. R. 1938 Lahore 846 

Skemp J. 

Lachhmi Narain and others — 

. Plainti ffs — Appellants, 
v. 

Manak Chand and others — 

Defendants — Respondents. 

Second Appeals Nos. 196 and 229 of 
1938, Decided on 30th June 1938, from 
decree of Dist. Judge, Hissar, D/- 15th 
November 1937. 


(a) Evidence Act (1872), S. 13 — Recitals it» 
documents of transfer by sale or mortgage are 
admissible in proof of title as assertions of right 
though assertions may be in favour of person 
relying. 

An act of transfer by way of sale or mortgage of 
property necessarily involves an assertion that the 
transferor owns the interest transferred and is 
therefore a transaction by which such a right is 
claimed or asserted. Hence reoitals in the docu- 
ments of such transfer are admissible in evidence 
under S. 13, though assertions in those documents 
may be in favour of the person relying upon them. 
The more recent the transaction, the less value to 
be attached to it : A I R 1937 Lah 688, Bel. on ; 
A I R 1921 Mad 383; AIR 1928 Cal 315 and 1& 
I C 716, Ref. [P 848 O 1] 

(b) Highway — Street belonging to individual 
but accessible to public - Persons having wall 
facing street have right to make openings in ' 
wall. 

Where a street whioh is the private property of 
an individual is accessible to the publio, any one 
ha9 a right to make openings in his own wall 
faoing such a street. Hence the owner of suoh 
street cannot obtain injunction restraining such 
person from making suoh openings. [P 848 0 2J 

J. N. Aggarwal — for Appellants. 

M. G. Mahajan and Manohar Lai Mehra 

— for Respondents . 

Judgment. — The plaintiffs, Lachhmi 
Narain and others, originally sued for a 
perpetual injunction restraining defendant 
1, Manak Chand, from opening any door 
or jhanki in a wall overlooking a blind 
alley, which the plaintiffs claimed as their 
own. They also sought a mandatory in- 
junction directing Manak Chand to close a 
lattice and a parnala , which he had opened 
shortly before suit. Subsequently the plaint 
was amended, as Manak Chand had opened 
two windows and a door in the lower 
storey. The amendment is now of no great 
importance, but it is eonvenient to note 
that the suit oonceros a jhanki (lattice) 
and a parnala (water-spout) in the upper 
storey of the defendant’s house, and a door 
and two windows in the lower storey. The 
plaintiffs sought an injunction directing 
the defendant to close all these things and 
not to open any more in the future. Manak 
Chand pleaded that the jhanki and par- 
nala first mentioned were old, that the 
blind alley in question was the property of 
the Municipal Committee of Bhiwani and 
that the Committee had given him permis- 
sion to make the more recent openings. 
After the suit had been pending for about 
18 months, defendant 1 assigned his rights 
to one Mt. Rama Nandi, who was then 
impleaded as defendant 3. The plaintiffs 
also impleaded the Municipal Committes 
of Bhiwani as defendant 2, because ths 
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Committee had claimed that the alley wag 
a public street, and had given pormig. 
fliou to Manak Chand to construct the 
openings. The learned trial Judge, the 
Senior Subordinate Judge of Hissar, found 
that the plaintiffs were owners of two- 
thirds of the blind alley and the Municipal 
Committee of the remaining third, adjacent 
to the public street. He granted tho plain- 
tiffs an injunction directing defendant 3 to 
close the jhanki and such parts of the 
door and windows as opened on what ho 
had found to be the plaintiff’s private pro- 
perty. All three parties appealed to the 
learned District Judge of Hissar. He found 
that the jhanki and water. spout in the 
upper storey were more than 20 years old, 
and that defendant 1 and his successor, 
defendant 3, had acquired a right of ease- 
ment about them. As to the blind alley, 
he found that the plaintiff had not been 
able to prove his exclusive ownership, nor 
had the Municipal Committee. He held, 
professing to follow AIR 1927 Lah 351, 1 
that it was jointly owned by all the par- 
ties whose houses abutted on it. This was 
not incorporated in tho decree, which 
merely dismissed the plaintiffs’ suit for an 

injunction. 


Tho principal plaintiff, Lachhmi Narain, 
has appealed to this Court through Mr. 
Jagan Nath Aggarwal, and the Municipal 
Committee has appealed through Mr. B. C. 
Varma. The defendant- respondents are re- 
presented by Mr. Mehr Chand Mahajan. 
Ihi8 judgment will dispose of both appeals 

m 09 l 196 aDd 229 of 1930 )- Mr. Jagan 
Nath Aggarwal first pointed out that it 
was not open to the learned District Judge 
0 hold that the blind alley was the pro- 
perty of the persons whose houses abutted 
“® r ® on » as Manak Chand, like the Munici- 
pal Committee, had pleaded that the blind 
a ey was the property of the Municipal 
ommittee. This finding must therefore be 
80 .aside. He also argued that recitals in 
various title-deeds relative to the property, 
admissible under Sec. 13, Evidence Act, 
proved that the blind alley was the private 
Property of the plaintiffs. 


Mr. Varma urged that a plan of B1 

re ^ ed u P° n by the lower Cour 
ought to have been relied upon and tfc 

© ind alley was the property of t 
ommittee. Mr. Mehr Chand Mahaj 
Pg ^ted out that the finding that the pa 

1§ P Lah h s U M~i^? a ^ warl Lal * (1927 ) 14 A ] 

Lah 351=102 I o 432=28 PLR 230. 


nala and jhanki in the upper storey had 
existed for more than 20 years was binding 
on mo as a finding of fact and that tho 
District Judge’s judgment must be acceptod 
on this point. Tho following pedigree table 
will be useful : 

SEDIIU 


Ram Rattan Hazard 

I 

Mt. Gauran 

Ghisu. I 

Bujan (adopted). 

Tho following are the recitals on which 
Mr. Jagan Nath relies : Ex. P. 10 (called 
by me Ex. P. 10/1 to distinguish from 
another Ex. P. 10) i3 a deed of 1856, 
whereby Ram Rattan bought tho property 
from one Bhupan. It refers to the site in 
dispute as { /alt share am milkiyat wa maq . 
buziatmuzhir mukirka. Ex. P. 10, is a deed 
of mortgage effected by Ghisu in favour of 
the father of Lachhmi Narain. This simply 
speaks of the site in dispute as a gali, bub 
in tho plan attached it is described as gali 
mushtarika zauja llazari. This descrip- 
tion gali mushtarika zauja llazari is re- 
peated in another mortgage deed of 1907, 
Ex. P. 8, executed by Ghisu in favour of 
Khubi Ram, and in a sale deed in favour 
of Lachhmi Narain himself, executed in 
1911, Ex. P. 9. The deeds, Exs. P. 8, P. 9 
and P. 10 refer to half the property. The 
other half of the property was sold to Joti 
Ram, father of Lachhmi Narain, by Bujan 
in the year 1931 by another deed, Ex P. 7. 
The operative part of this deed speaks of 
half the share in a gali in which the vendor 
is owner, the boundary describes it as gali 
share am. These documents were relied 
upon by the trial Judge, but the learned 
District Judge discounted them with the 
remark that the weight to be attached to 
an admission in one's own favour cannot be 
much. 

Mr. Jagan Nath Aggarwal quoted AIR 
1937 Lah 688, 3 70 I C 389, 3 55 Cal 355 4 
and 16 I C 746 6 to the effect that such 
recitals are admissible in evidence under 
S. 13, Evidence Act. It is unnecessary to 
enter into any legal discussion in detail, 

2. Ihsan Ilahi v. Ataullah, (1937) 24 A I R Lah 

688=172 I C 769=39 P L R 389 

3. Nallasiva Mudaliar v. Ravan Bibi, (1921) 8 

AIR Mad 383=70 I C 389. 

4. Manmatha Nath v. Hajoshwar Rai, (1928) 16 

A I R Cal 315=107 I C 81=55 Cal 355=32 

OWN 184. 

5. Rama Iyengar v. Kaslnivenda Iyengar, (1912) 

23MLJ 327=16 I 0 746. 
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because Mr. Mehr Chand Mahajan admitted 
this proposition. It is sufficient to refer to 
|A I R 1937 Lah 688, 2 which lays down 
that an act of transfer by way of sale or 
mortgage of property necessarily involves 
an assertion that the transferor owns the 
interest transferred and is therefore a 
transaction by which such a right is 
claimed or asserted. It may be an assertion 
in one’s favour, and broadly speaking the 
more recent the transaction, the less value 
to be attached to it ; but the oldest assertion 
of title in this case was in the year 1856, 
and there are subsequent assertions of the 
years 1899, 1907 and 1911. The lower 
Courts did not mention the deed of 1856. 
It was argued in the trial Court and again 
before me that this deed was a forgery. 
The trial Judge gave no distinct finding but 
accepted the document. The District Judge 
did not mention it, and there is no finding 
of fact. Having inspected the document, 
which was given by Ghisu to Khubi Ram, 
and having read the evidence about it, I 
am of opinion that it is genuine. The 
genuineness of the other documents was 
never questioned. To my mind these asser- 
tions repeated at such long periods of time 
leave no doubt that the blind alley was and 
is private property and is now the property 
of the plaintiffs. The assertions however 
state not only that it is private property 
but that it is gali share am, and this leads 
me to the appeal preferred by the Municipal 
Committee. A street is defined in S. 3 (13) 
(a), and a public street in Sec. 3 (13) (b), 
Municipal Act 3 of 1911 : 

A street shall mean any road, footway, square, 
Court, alley, or passage, accessible, whether per- 
manently or temporarily to the public and whe- 
ther a thoroughfare or not ; and shall include 
every vaoant space, notwithstanding that it may 
be private property 

A "public street” means any street inter 
alia paved or metalled out of municipal or 
public funds, and vests in the Committee. 
These definitions were substituted by an 
Amendment Act of 1933. The definitions 
of "street” and "public street” were made 
for the first time in the Punjab Municipal 
Act of 1911, not being found in the previ- 
ous Act of 1891. In 1856 there were of 
course no municipalities at all. It appears 
to me that the expression " gali share am” 
in the deeds cannot be held to mean a 
public street as defined in receDt legisla- 
tion, but merely a street to which the 
public have access. The learned District 
Judge found that the Committee had failed 
to prove that it was a publio street, and I 


A. 1.8. 

agree. I would hold that it is a street but 
the property of the plaintiff. It is in evi. 
dence that the street was being* cleansed 
by a sweeper of the Committee for ten 
years, but this does not make any differ- 
ence. It is also in evidence that one-third 
of the street is paved, and this is why the 
learned trial Judge found that this one-third 
was the property of the Committee. It is 
however not a finding of fact binding on 
me, for the District Judge has held other- 
wise, and according to the evidence the 
pavement in the blind alley is of flma.ll 
vertical bricks, while the publio street is 
paved with large modern bricks, which 
were laid down only a year ago. My find, 
ing is that it is a street accessible to the 
public, but at the same time the private 
property of the plaintiffs. 

The learned counsel for the Committee 
wished to.rely on the Committee’s map, but 
it is inadmissible in evidence. Sec. 36, Evi- 
dence Act, lays down that maps and plans 
generally offered for publio sale, or prepared 
under the authority of Government, are 
admissible. Other maps and plans have to 
be proved in the ordinary way. So far 
from being proved, it is not known when 
or by whom this plan was prepared, though 
the words "District Engineer, Hissar” can 
be deciphered on it. It is material that in 
the year 1921 the Municipal Committee 
passed a resolution that it was unsatisfac- 
tory, in fact applying to the map the 
epithet "naqis.” This map is inadmissible 
in evidence. Now I find that the blind 
alley in suit is a street, although the pri- 
vate property of the plaintiffs and the plain- 
tiffs cannot obtain an injunction restraining 
defendants 1 or 3 from making openings in 
the wall of their own house. Anyone has 
a right to make such openings in his own 
wall faoing on a street. Both the appeals 
are therefore rejected. In the circumstances 
the parties are to bear their own costs 
throughout. 

n.s./r.k. Appeals rejected . 



A. I. R. 1938 Lahore 848 

Bhide J. 

Ghulam Ahmad and another — Accused 

Petitioners 

V. ■ 

Emperor , 

Criminal Revn. No. 242 of 1938, Decided 
on 28th June 1938, from or/3er of Sess. 
Judge, Jjudhiana, D/. 10th January 1938. 



1988 Dasaundhi v. Lal 

Penal Code (I860), S. 448 — Person entering 
another's house in his absence in assertion of 
his own right — Intention to annoy can be 
presumed. 

Where a person enters a house In the absence of 
the person in possession and in assertion of his 
own rights, such entrant must be taken to have 
known that by his conduct ho was likely to annoy 
the person in possession and legally he must be 
presumed to have the intention to 'annoy' at any 
rate : A I R 1923 Rang 157 ; A I R 1925 All 540 
and AIR 1938 Lah 534, Disting. [P 849 C 1] 

S. M. Saddozai — for Petitioners. 

Order. — This petition has been heard 
ex parte as none appeared for the respon- 
dent. The petitioners entered a house about 
whioh there •was a dispute, in the absence 
of the complainant and took possession of 
it in the assertion of their claim. The 
learned counsel’s contention is that they 
( had no such intention as is necessary for 
an offence under Sec. 448, I. P. C. I am 
unable to accept this contention. The peti- 
tioners must have known that their con- 
duct was bound to annoy the complainant, 
who was admittedly in possession and 
legally they nrtist l)e presumed to have the 
jintention to ‘annoy’ at any rate. AIR 
1923 Rang 157 1 and 88 I C 1049 2 are 
clearly distinguishable on facts and so also 
is the recent Full Bench ruling in Cri. 
Revision No. 1472 of 1937. 8 The dispute 
was however between near relatives and in 
view of all the circumstances, I accept the 
petition to the extent of reducing the 
period of the bond taken under S. 562, 
Criminal P. C., to this day. 

B.D./r.k. Order accordingly. 

1. Mg. Shwe Ku v. Emperor, (1923) 10 A I R 

Rang 157=76 I C 853=24 CrLJ 929. 

2. Moti Lal v. Emperor, (1925) 12 A I R All 540 

=88 I C 1049=20 Cr L J 1273=47 All 855= 

28 A L J 679. 

S. Abdul Majid v. Emperor, Reported in (1938) 25 
AIR Lah 634=176 I 0 497=40 P L R 806 
(F B). 
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Beckett J. 

Dasaundhi and- others — Plainti ffs — 

Appellants, 
v. 

Lal Singh and another — Defendants — 

' Respondents. 

Second Appeal No. 1123 of 1937, Decided 
on 9th May 1938, from decree of Dist. 
Judge, Ludhiana, D /- 29th June 1937. 

~ ( a ) Punjab Courts Act (6 of 1918). S. 41 — 
Order granting certificate — Clerical error — 
Appeal cannot be excluded. . , 

1938 L/107 & 108 
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When the real nature of the dispute Is evident 
from the order of the District Judge granting the 
certificate, the appeal cannot be excluded by a 
defeot resulting from a clerical error in the certifi- 
cate : A I R 1924 Lah 365 , lief. (P 850 C 1] 

(b) Riwaj-i-am — Scope — Entries — Eviden- 
tiary value. 

When the Customary law is silent on a certain 
point, there is no reason why the local riwaj-i-am 
should not be accepted. As tho entries are public 
documents, these entries can be used as evidence 
of the existence of a custom, whether instances 
exist or not. [P 850 C 1) 

(c) Custom (Punjab) — Succession — Jats of 
village Shoiewal in Ludhiana District — Sisters* 
sons do not succeed to self-acquired or ances- 
tral property in any case. 

Among Jats of village Dholewal which is situ- 
ated in Tahsil Ludhiana of the Ludhiana District, 
sisters and their sons do not succeed even in the 
absence of collaterals to the self-acquired as well 
as the ancestral property : A I R 1933 Lah 553, 
Rel.on. [P 850 G2] 

Mela Ram Aggarwal and Nafchu Lal 
Wadehra — for Appellants. 

Dr. Nand Lal — for Respondents. 

Judgment. — The land in suit was held 
by Jaimal, a childless Jat proprietor of 
patti Jassa in village Dholewal, which is 
situated in the Ludhiana Tehsil of the 
Ludhiana District. The land is now occu- 
pied by the khewatdars of the patti, but 
has been claimed by the defendants as the 
sons of Jaimal’s sister. The plaintiffs are 
consequently suing for a declaration of 
ownership. They do not appear to be re- 
lated to Jaimal, but sue in their capacity 
as proprietors. The general compilation of 
Customary law merely states that sister’s 
sons do not succeed in the presence of 
collaterals, but does not state whether they 
have any rights in the absence of col- 
laterals. There is however a separate com- 
pilation of Customary law applicable to Jats 
in certain parganas, one of which includes 
the village Dholewal, and this states that 
sisters and their sons do not succeed in any 
circumstances. The same answer was given 
in 1882 and again in 1910. There are 
certain instances of gifts to sisters but none 
of succession by them or their sons. The 
plaintiffs were accordingly granted a decree 
by the trial Court. This decision was re- 
versed in appeal by the District Judge, who 
held the alleged custom excluding sisters 
to be doubtful and applied the personal law 
of the parties in favour of the defendants. 

The plaintiffs have now come up on 
second appeal. A preliminary objection has 
been raised on the ground that the appeal 
is not within the scope of the certificate 
granted by the District Judge. The oertifi- 
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cate is certainly defective, for, it states that 
the question involved is •whether distant 
collaterals exclude the sons of a sister. It 
will be seen from the summary of the case 
given above that this is not the matter in 
issue between the parties, the only question 
beiDg whether sisters or their sons are 
entitled to succeed in the absence of col- 
laterals. This is further brought out by 
the order of the District Judge for the 
grant of the certificate, which makes it 
clear that the real question is whether 
sisters do not succeed in any case, and it is 
not suggested that there is any conflict on 
the question whether they are debarred 
from succeeding in the presence of col. 
laterals. If the plaintiffs had relied upon 
this order in accordance with 4 Lah 434, 1 
they would have been entitled to appeal. 
The reference to collaterals in the certi- 
ficate itself is clearly the result of a clerical 
error; and when the real nature of the 
dispute is evident from the order of the 
District Judge granting the certificate, I do 
I not think that the appeal can be excluded 
Jby a defect of this kind. 

On the merits I am in agreement with 
the finding of the trial Court. The entry in 
the Customary law for the whole district 
does not contradict the local entry. It is 
merely silent on the question whether 
sisters or their sons succeed in the absence 
of collaterals. When the Customary law is 
silent on a point of this kind, which must 
be of rare occurrence, there is no reason 
why the local riwaj-i-am should not be 
accepted. As the entries are public docu- 
ments, these entries can be used as evidence 
of the existence of a custom, whether in- 
stances exist or not. The failure to produce 
any instances of true succession by a sister 
is in itself sufficient to corroborate the exis- 
tence of the custom. The local custom in 
the village therefore is that sisters do not 
succeed in any circumstances at all. It has 
been found that the property in suit was 
acquired by Jaimal and the learned District 
Judge has attached importance to this faot. 

In the ordinary way, an entry in the 
riwaj-i-am would cover only ancestral pro- 
perty. The present entry however lays 
down that sisters are not to succeed in any 
oiroumstances and the application of the 
general rule to such an entry has been 
discussed in A I R 1933 Lah 553, 2 a case 

1. Bashu Ram v. Piara Chand, (1924) HAIR 
Lah 866=75 I 0 938=4 Lah 484. #- « 

3. Jatan v. Jiwan Singh, (1988) 20 A I R Lah 
663 = 14 Lah 680 = 84 P L R 758. 
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which also relates to Jats of the Ludhiana 
District, although from another tehsil. 
When it is stated that females do not suc- 
ceed in any case, it has been held that this 
covers the self, acquired property as well as 
the ancestral property. 

It has been further argued that the- 
exclusion of a sister is not in itself sufficient 
to prove that the plaintiffs have any right 
to succeed to the land and that the plain, 
tiffs have even less claim than usual, since 
the village is heterogeneous. To this there 
are two answers. In the first place, the 
plaintiffs are in possession of the land, and 
if the defendants are altogether excluded 
from succession, they are entitled to rely 
upon their possessory title as against the - 
defendants. It might be otherwise if an 
escheat was claimed by the Crown but that 
question does not arise in the present pro- 
ceedings. In the second place, the plaintiffs 
have succeeded in finding a judicial instance 
of 1861 whereby the proprietors of the 
patti were allowed to succeed in preference 
to a person claiming a connexion through 
a female, and this itself refers to an earlier 
instance. Further one of the witnesses ap- 
pearing for the defendants has deposed to 
a third instance in which the proprietors 
were preferred to a sister's son. It may be 
true that there is no general rule under 
which the proprietors of a heterogeneous - 
village can claim to succeed for want of a 
better claimant, but the plaintiffs are not 
relying upon any such general rule. It seems- 
to me that the plaintiffs have succeeded in 
proving that they cannot be ousted by the* 
defendants, and I see no reason why they 
should not be granted a decree in the form- 
in which they have asked for it to be given,, 
in view of the local instances of similar 
succession. For these reasons I accept the- 
appeal and restore the decree of the trial* 
Court with costs throughout. Counsel for 
the defendants has asked for a certificate* 
which would enable him to file , a Letters- 
Patent Appeal. This prayer is granted. 

n.s.d./r.k. Appeal accepted. 

A. I, R. 1938 Lahore 850 

Addison and Din Mohammad JJ. 

Ghulam Nabi — Convict — Appellant. 

v. 

Emperor. 

Criminal Appeal No. 1167 of 1937, De- 
cided on 15th December 1937, from order 
of Session Judge, Rawalpindi, D/- 28th« 
September 1937. 
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1938 

(a) Criminal Trial — Judgment — Proper 
course of dealing with criminal case stated — 
Judge dealing first with accused's statement 
and then with prosecution evidence believing 
that part which supported accused's admission 
of guilt — Procedure held illegal. 

The proper oourse for a Magistrate to deal with 
a criminal case is first to discuss the prosecution 
evidence and come to an independent finding on 
the truth or falsity of the story related by them 
and should then examine the statement of the 
aooused and crltloize it in the light of the circum- 
stances brought on the record. After having 
weighed the prosecution evidence and the state- 
ment of the acoused, he should then formulate 
his conclusion as to the guilt or innocence of the 
accused. [P 851 C 2] 

Where the Sessions Judge dealt with the state- 
ment of the accused first and having found it 
untrustworthy, except to the extent of his admis- 
sion that he had killed his wife, he then anim- 
adverted upon the prosecution evidence and 
finding it to bo entirely unreliable, he believed the 
evidence only to the extent to which it agreed 
with the admission of the accused : 

Held that the Sessions Judge had approached 
the case in an illegalmanner. [P 851 0 1] 

(b) Criminal Trial— Confession —Exculpatory 
part inherently improbable — Court can act 
upon only inculpatory part. 

Where there is evidence to show that any por- 
tion of the exoulpatory statement in a confession 
of the acoused is inherently improbable, the Court 
is at liberty to reject that portion of the state- 
ment which appears to it to be so improbable and 
to act only upon that part of the statement which 
is lnoulpatory : A I R 1931 All 1 (F B), Bel. on. 

[P 851 C 2] 

Anant Ram Khosla for Advocate. Gene- 
ral — for the Crown. 

Din Mohammad J. — Ghulam Nabi has 
been convicted of an offence under S. 302, 
I. P. C., for having caused the death of 
his wife, Mt. Akbar Jan, and sentenced to 
transportation for life. He has appealed 
through the jail authorities. After going 
through the record and hearing counsel for 
the Grown we have arrived at the conclu- 
sion that this appeal must fail. There is 
ample material on the record to justify 
his conviction. We cannot however help 
remarking that the Sessions Judge appro- 
ached the case in an entirely illegal manner 
in so far as he dealt with the statement of 
the acoused first and having found it 
untrustworthy, except to the extent of his 
admission that he had killed his wife, he 
then animadverted upon the prosecution 
evidence and finding it to be entirely un- 
reliable, he believed the evidence only to 
the extent to which it agreed with the 
admission of the aooused. This is, to say 
the least, a topsy-turvy way of dealing 
with a criminal case. He should have first 
discussed the prosecution evidence and 


come to an independent finding on the 
truth or falsity of the story related by them 
and should then have examined the state- 
ment of the accused and criticized it in the 
light of the circumstances brought on the 
record. After having weighed the prosecu- 
tion evidence and the statement of the 
accused, he would then have been justified 
in formulating his conclusion as to the guilt 
or innocence of the accused. We are not 
prepared to reject the prosecution evidence 
altogether nor do we consider that the 
prosecution witnesses without any excep- 
tion deserve all the epithets used by the 
Sessions Judge while discussing their in- 
dividual testimony. Even if the statements 
of some of the prosecution witnesses were 
discarded in certain particulars, the accused, 
in view of the admission made by him, 
would escape punishment only if his state- 
ment satisfied all the requirements of the 
law. No doubt the admission of an accused 
is to be taken as a whole, but a Court of 
law is not bound to accept even those por- 
tions of the statement made by the accused 
which in face of the evidence led by the 
prosecution appear to be palpably absurd. 
The leading authority on this subject is 52 
All 1011. 1 There five Judges of the Allaha- 
bad High Court, including the present 
Chief Justice of this Court, observed as 
follows : 

Where there is no other evidence to show affir- 
matively that any portion of the exculpatory 
element in the confession is false, the Court must 
accept or reject the confession as a whole and can- 
not accept only the inculpatory element while 
rejecting the exculpatory element as inherently 
incredible. 

This would evidently show that where, 
there is evidence to show that any portion 
of the exculpatory statement is inherently 
improbable, the Court is at liberty to 
reject that portion of the statement which 
appears to it to be so improbable and to 
act only upon that part of the statement 
which is inculpatory. Tested in the lighti 
of these remarks, the admission of the 
acoused would clearly establish the offence 
with which he was charged, inasmuch as 
the evidence on the record, even if parti- 
ally disbelieved, i9 sufficient to justify a 
Court of law in excluding those portions of 
his admission on the basis of which he 
claims grave and sudden provocation. With 
these remarks we dismiss this appeal. 

N.S./R.K. Appeal dismissed. 

1. Balmakund v. Emperor, (1931) 18 AIR All 
1=1931 Cr C 1=129 I 0 258=32 Cr L J 362 
=52 All 1011=1930 A L J 1481 (P B). 
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Addison and Din Mohammad JJ. 

Punjab Co-operative Bank Ltd., 

Amritsar Petitioner. 

v. 

Commissioner of Income-tax, Lahore — 

Respondent. 

Civil Ref. No. 31 of 1937, Decided on 
3rd February 1938, referred by Commis- 
sioner of Income-tax, Punjab, North-West 
Frontier and Delhi Provinces, D/. 13th 
November 1937. 

^ Income-tax Banking concern dealing in 
securities and shares as part of its business, 
selling some of them and earning profits — Pro- 
fits held trading profits and hence taxable 
though utilized in increasing reserve fund — 
Net interest received from vendees of securi- 
ties on de die in diem basis held taxable. 

In every case that arises, it is to be determined 
on its own faots whether the investment was a 
part of the ordinary business of the investor or 
otherwise, and in this matter the finding of faot 
arrived at by the income-tax authorities is con- 
clusive unless it is found that the finding was 
based on no material : A I R 1938 Lah 44, 
Approved. [P 854 0 2] 

An assesses was a banking concern. It sold 
some securities and shares and earned profits. The 
income-tax authorities found that though these 
profits were utilized in increasing the reserve fund 
they were trading profits as the assesses had been 
dealing in securities and shares as part of his . 
business for several years. There was evidence that 
the assessee had securities worth several lacs as 
part of its circulating capital and that the securi- 
ties whioh were sold were not earmarked : 

Held that in view of this evidence it oould not 
be said that the finding of the inoome-tax autho- 
rities that the profits were trading profits was 
based on no material. The fact that the profits 
had not been utilized in the revenue aocount and 
that they had been carried to the reserve capital 
en bloo was quite consistent with the finding that 
they were trading profits. The inoome derived by 
the assessee could not be deemed to be oasual. The 
amount of profits was therefore taxable. 

[P 854 0 2] 

Held further that the net interest received 
from vendees of securities on de die irr diem basis 
was taxable : A I R 1937 Lah 435, Rel. on. 

[P 862 0 2 ; P 864 0 2 ; P 855 C 1] 

Mehr Chand Mahajan and Ratan Lai 
Chawla — for Petitioner. 

J . N. Aggarwal and S. M. Sikri — 

for Respondent. 

Din Mohammad J. — The faots involved 
in fcbis reference are fully set out in the 
statement of the case drawn up by the 
Commissioner of Income-tax under S. 66 (2), 
Income-tax Act, and need not be recapitu- 
lated. The questions propounded by the 
Commissioner are : 

'(1) Whether in the ciroumstances of the case 


the amount of Rs. 1,42,588 realized by the assessee 

on the sale of securities and shares over their oost 
price is taxable ; 

and 

(2) Whether under the oiroumstances of ther 
oase the net interest amounting to Rs. 2764 
received from vendees of securities on de die in 
diem basis is taxable ? 

We may at the outset point out to the 
Commissioner the desirability of framing 
questions on a more precise and definite 
basis so that the issues of law referred to 
this Court may not admit of any ambi- 
guity. The words “in the circumstances of 
this case" inserted in both the questions 
reproduced above leave the matter vague 
and indefinite. The facts are to be deter- 
mined finally by the income-tax authori- • 
ties and the findings of fact arrived at by 
them are not liable to be disturbed by this 
Court. By using the words “ in the cir- 
cumstances of the case" the duty is, so to 
say, cast upon this Court to search out the 
circumstances on which the questions are 
founded and this is not the right way of 
dealing with the matter. It is common 
ground that the assessee is a banking con- 
cern and that the profits in question accrued 
from the sale of securities and shares. The 
only question that falls to be judged there- 
fore is whether these profits form part of 
the capital or the revenue account of the 
assessee. If they are in the nature of capi- 
tal, they are exempt, but if on the other 
hand they are in the nature of revenue, 
they are taxable. The Income-tax Officer 
while dealing with these profits observed: 

Apart from bringing In any saoh considerations 
whether the Bank is dealing In securities or not, 
the income is taxable on the footing that when a 
person is dealing not in goods but in money and 
Is taking money from his customers, and has to 
hold that money as a part of his business, and 
does so in the ordinary business course in the 
form whioh is most profitable having in mind the 
seourity and the requisite degree of liquidity, then 
all his dealings in that money lie in revenue 
account with this difference that investments are 
not stook-in-trade and to be valued as stook, but 
only brought in when there is realization in some 
form. I therefore hold that the profit is taxable. 

On appeal the Assistant Commissioner 
also adopted the same view and upheld 
the decision of the Income-tax Officer; 
while disposing of the assessee’s applica- 
tion under S. 66 (2), the Commissioner has 
stated that although the profits realized 
from the sale of securities and shares were 
utilized in increasing the reserve fund, the 
only inference possible is that the assessee 
had been dealing in securities and shares 
as part of his business since 1934. The 
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Commissioner however did nob reject the 
conclusions arrived at by the Income-tax 
Offioer and the Assistant Commissioner and 
considered that that was also a permissible 
way of looking at the matter. The assesses 
contends that the opinion of the Commis- 
sioner as well as that of his subordinate 
officers is wrong and that inasmuch as the 
profits have admittedly gone to swell the 
reserve fund, they cannot be taxed. In sup- 
port of his contention he has relied on 16 

Tax Cas 381, 1 2 I T C 184, 2 18 Lah 706, 3 8 
I T C 395 4 5 and 19 Tax Cas 390. 6 In 1 6 Tax 
Cas 381 1 the assesses was an insurance com- 
pany and like most insurance companies 
it had a reserve fund. The company sold a 
small part of the Government securities in 
which that reserve fund was invested and 
invested the proceeds in other Government 
securities of a different denomination, 
making a §ubsbantial profit. The question 
arose whether the profit so made was a 
profit of the company’s business. The Gene- 
ral Commissioners held that it was nob a 
trading profit. On appeal, the Lord Presi- 
dent remarked that the question whether 
a person is or is not engaged in a trade is 
not a question of law but a question of fact 
and that the finding is only open for con- 
sideration if it was possible to say that 
there was no evidence before the Commis- 
sioners upon which they could reasonably 
arrive at their conclusion. In this con- 
nexion his Lordship did not attach any 
importance to the fact that under the Arti- 
cles of Association there was a power to 
invest the funds of the company in certain 
classes of securities and also to vary the 
investments of the company and observed : 

It does not necessarily follow from the circum- 
stance that the oompany sees fit to sell a block of 
its Government securities, whether the purpose be 
to get a better return, or whether the purpose be 
to increase the reserve fund by taking profit from 
the realization of a particular blook, that there- 
fore the oompany is trading in the purchase and 
Bale of the securities forming its reserve fund. 


1. Commissioners of Inland Revenue v. Scottish 

Automobile & General Insurance Co. Ltd., 
(1932) 8 0 87 = 1932 S 0 L T 7 = 16 Tax 
Cas 381. 

2. Punjab National Bank Ltd. v. Emperor, 

(1926) 13 A I R Lah 373=96 I C 380=7 Lah 
227=27 P L R 416=2 I T C 184. 

3. In re Amritsar Produce Exchange Ltd., (1938) 

26 A I R Lah 44=176 I 0 644=1 L R (1937) 
18 Lah 706=40 P L R 266. 

4. Hiranand Jairam Singh v. Commissioner of 

Income-tax, (1936) 23 A I R Lah 452 = 165 
I 0 671=8 I T 0 895=38 P L R 1086. 

5. Van Den Berghs Ltd. v. Clark, (1936) 19 Tax 

Cas 890. 


Id ft concurring judgment delivered by 
Lord Sands, it was said : 

If tho direotora treat the profit from appreciation 
just as a trading profit, this may help tho infer- 
ence that tho company was trading. 

On the finding that the assesseo company 
was not carrying on the business of an 
investment company, the appeal was dis- 
allowed. In 2 I T C 184" tho a330ssee, a 
banking concern, claimed deduction on 
account of depreciation in tho value of 
Government securities hold by it, and it 
was held that the deduction claimed was 
not permissible under the Act as the secu- 
rities are permanent investment of part of 
the fixed capital so retained as an emer- 
gency reserve and not part of the stock- 
in-trade. Id 18 Lah 706 3 thi3 Court 
considered the true implications in 2 I T C 
184 2 and remarked that it was not possible 
to lay down a rule of general application 
that in every case an investment in securi- 
ties should be treated as fixed capital. It 
was however observed that if it could be 
found that an investment had been made 
for the purpose of permanently excluding a 
certain sum from the floating capital of a 
concern.it might be permissible to hold that 
that sum had no concern with the stock- 
in-trade. It is upon this observation that 
the assesses relies in connexion with this 
case. In 8 I T C 395 4 where the assessees 
who were general produce dealers trading 
in salt had on the abolition of the system 
of deferred payment for salt sold the 
Government securities deposited by them 
with the Commissioner of Salt, it was held 
that the loss incurred by the sale was a 
capital loss and not odo sustained in busi- 
ness. In 19 Tax Cas 390 6 Lord Macmillan 
drew a distinction between fixed and circu- 
lating capital in the following terms : 

Circulating capital Is capital which is turned 
over and in tho process of being turned over yields 
profits or loss. Fixed capital is not involved 
directly in the process and remains unaffected by it. 


The assessee has further relied on 6 
I T C 178 6 and urged that in view of the 
definition of income as given by their Lord- 
ships of the Privy Council, such casual and 
irregular monetary return in the shape of 
profits on the sale of securities as is invol- 
ved in this case cannot be treated as assess- 
able income under the Act. On behalf of 
the Commissioner, reliance has been placed 


6. Commissioner of Income-tax, Bengal v. Shaw 

Wallace & Co. Ltd., (1932) 19 A . 1 R - P ’ 0 
— i Rfi Tfl 742=59 Cal 1343=69 I A 206—6 


I T C 178 (P C). 
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on 1 I T C 152, 7 3 Tax Cas 231, 8 5 Tax 
Gas 159, 9 13 Tax Cas 378, 10 14 Tax Cas 
22 ^ and 17 Tax Cas 381. 12 In 1 I T C 
152 7 the assesses, a banking concern, 
claimed, to deduct from the taxable profits 
a certain sum said to be the amount of 
depreciation on war bonds and securities 
belonging to it and its claim was rejected. 
In 3 Tax Cas 231 8 it was held that if an 
Investment Trust Company takes powers 
in its Memorandum of Association to vary 
its investments and generally to sell or 
exchange any of its investments, the net 
gain by realizing investments at larger 
prices than were paid for them constitutes 
profits chargeable with income-tax. It was 
remarked by the Lord President who deli- 
vered the judgment that the power of vary- 
ing the investments and turning them to 
account 

took their place among what are the essential 
features of the assessee’s business and were the 
appointed means of the company’s gains. 

In 5 Tax Cas 159 9 a company formed 
for the purpose, inter alia, of acquiring and 
reselling mining property after acquiring 
and working various property, resold the 
whole to a second company, receiving pay- 
ment in fully paid shares of the latter 
company. It was held that the difference 
between the purchase price and the value 
of the shares for which the property was 
exchanged is a profit assessable to income- 
tax. While differentiating between cases 
where enhanced values on realization of 
investments are assessable and those where 
they are not, Lord Justice Clerk observed ; 

What is the line which separates the twoolasses 
of cases may be difficult to define and eaoh case 
must be considered according to its faots; the 
question to be determined being, ‘Is the sum of 
gain that has been made a mere enhancement of 
value by realizing a security, or is it a gain made 
in an operation of business in carrying out a 
scheme for profit-making’? 

In 13 Tax Cas 378 10 Scrutton L. J. at 
pages 390-91 of the report observed that 
the question whether a trade is being 

7. In re Tata Industrial Bank Ltd., (1922) 9 

AIR Bom 76=66 I 0 979=46 Bom 667=24 
Bom L R 118=1 I T 0 162. 

8. Scottish Investment Trust Go. v. Forbes, 
(1891-98) 8 Tax Cas 281=81 SoLR 219. 

9. Californian Copper Syndicate Ltd. v. Harries, 

(1906-11) 6 Tax Cas 169=6 F 894. 

10. Rees Roturbo Development Syndicate Ltd. v. 

Commissioner of Inland Revenue, (1929) 13 
Tax Cas 378. 

11. Royal Insurance Co. Ltd. v. Stephen, (1929) 44 
f LR 630=14 Tax Cas 22=166 L T 639=66 
S J 47. 

12. Westminster Bank Ltd. v. Osier, (1932) 17 
Tax Cas 881. 
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carried on is a question of degree and fact 
and it was impossible to say that there was 
no evidence on whioh the Commissioners 
could find that the transactions were part 
of, incidental to and arose out of the appel- 
lants’ trade or business. In 14 Tax Cas 
22 it was held that the surrender of the 
old stocks enabled the result of the com- 
pany s holding of those investments to be 
definitely ascertained and was equivalent 
to a realization. In this case the company 
admitted that any profit made on the 
realization of an investment was part of its 
profits for income-tax purposes. In 17 Tax 
Cas 381, it was held that the conversion 
of war bonds was equivalent to the realiza- 
tion of investments. Here also it was 
admitted by . the assessee that profits on 
realization of investments should be included 
in their profits for income-tax purposes. 

On a review of the authorities cited at 
the Bar, we are again led to the same con. 
elusion as was arrived at in 18 Lah 706, 3 
viz. that in every case that arises it is to 
be determined on its own faots whether 
the investment was a part of the ordinary 
business of the investor or otherwise, and 
in this matter the finding of fact arrived 
at by the income-tax authorities is conclu- 
sive unless it is found that that finding was 
based on no material. On going through the 
two balanoe-sheets put in by the assessee 
as also the auditor’s note, Ex. F, and taking 
into consideration the fact that the assessee 
held securities worth more than 30 lacs as 
part of its circulating capital and that the 
securities whioh were sold were not ear. 
marked, it is difficult to say that the opinion 
of the income-tax authorities is based on 
no material. It is true that the profits have 
not been utilized in the revenue account 
and that they have been carried to the 
reserve capital en bloc, but that circum- 
stance is quite consistent with the finding • 
of the income-tax authorities that they 
were trading profits. The fact that no 
securities were sold during the first six 
years of their purchase was also present 
to their minds, and if they still did not 
draw a conclusion favourable to the assessee, 
they were at liberty to do so. In this view 
of the case the income derived by the 
assessee as remarked in 18 Lah 706 s can 
on no account be deemed to be casual. We 
consider therefore that the answer to the 
first question should be in the affirmative 
and we answer it accordingly. The assessee 
admits that the answer to the second ques- 
tion depends on the decision given on the 
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1 first question and we answer that question 
too in the affirmative. Even otherwise 
there is against the assesses a dear autho- 
rity of this Court reported in A I R 1937 
Lah 435. 13 The Commissioner will get his 
costs from the assesses. 

D.S./R.K. Answer in the affirmative. 

13. Haveli Shah Sardari Lai v. Commissioner of 
Income-tax, Punjab, (1937) 24 AIR Lah 436. 
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Tek Chand J. 

Firm G. D. Gianchand Perambulators 
and Tricycle Manufacturers — 

Petitioners. 

v. 

Abdul Hamid — Respondent. 

Civil Revn. No. 159 of 1938, Decided on 
10th May 1938, from order of Senior Sub- 
Judge, Amritsar, D/- 5th November 1937. 

(a) Workmen’s Compensation Act (1923), 
S. 20 — Commissioner appointed under Work- 
men's Compensation Act is "Court subordinate 
to High Court." 

A Commissioner appointed under the Work- 
omen’s Compensation Act and adjudicating a claim 
made under the Act is a ‘‘Court subordinate to 
the High Court" within the meaning of Sec. 116, 
Civil P. 0. or S. 44, Punjab Courts Act, and a 
•petition for revision lies against an order passed 
■by him provided all the other necessary conditions 
are present. [P 856 C 2; P 856 C 1] 

(b) Workmen’s Compensation Act (1923), 

5. 2 (1) (n), Sch. 2, Cl. (iii) -Workman claim- 
ing compensation under S. 2 (1) (n) and Sch.2 t 
■Cl. (iii) — It must be shown that fifty or more 
persons sure employed in the premises or pre- 
cincts. 

Before a person can claim compensation under 

6. 2 (1) (n) and Sch. 2, 01. (iii), Workmen’s Gom- 

■pensatlon Act, it is not necessary for him to show 
•that the number of persons employed is fifty or 
more in the whole business or the factory con- 
cerned; what is necessary is that this number 
should be employed in the ’premises' or within the 
‘preoincts’. [P 866 0 1] 

Where the faots found were that the employer 
carried on business in two factories, in one of 
which 40 persons were employed and in the other 
11 persons, and that both the factories were really 
'branches of one and the same business : 

Held that the finding was Insufficient to bring 
the case within S. 2 (l)(n),Soh. 2, 01. (iii) and the 
real question was whether the two buildings were 
dn one and the same premises. [P 866 0 1] 

C. L. Aggarwal — for Petitioners. 

A. D. Malik — for Respondent. 

Order. — The petitioners before me, Firm 
G. D. Gian Ohand, are manufacturers of 
perambulators in Amritsar. The opposite 
party, Abdul Hamid, was employed as a 


hammer-man in the firm’s workshop on a 
salary of Rs. 10 per mensem. On 30th August 
1936, Abdul Hamid was beating a piece of 
iron with a hammer in the workshop, when 
a small bit went off and injured one of his 
eyes. As a result of this injury Abdul 
Hamid lost the sight of this eye perma- 
nently. He accordingly presented before the 
Senior Subordinate Judge, Amritsar (who 
is the Commissioner appointed under the 
Workmen’s Compensation Act) for award 
of compensation to him under S. 19 of the 
Act. The firm contested the application on 
numerous grounds. They pleaded inter alia 
that the applicant was not a workman” 
within the meaning of the Act, and there- 
fore he had no locus standi to apply; that 
the injury in question was not caused by 
an accident arising out of, and in the course 
of, his employment with the firm; and that 
the injury had not resulted in such dis- 
ablement as to entitle the applicant to 
compensation under the Act. The Senior 
Subordinate Judge has decided all these 
points against the firm and has awarded the 
applicant Rs. 210 as compensation. 

The firm has presented in this Court a 
petition for revision of the order of the 
Senior Subordinate Judge. In the petition, 
several Sections of different Acts were 
mentioned, but at the time of the argument, 
counsel for the petitioners stated that the 
petition was under S. 115, Civil P. C. (Sec. 
44, Punjab Courts Aot). Counsel for the res- 
pondent raises a preliminary objection that 
no revision is competent as (a) an officer 
acting as a Commissioner under the Work- 
men’s Compensation Act is not a Court”; 
and (b) that even if he is a “Court”, he is 
not a Court subordinate to the High Court. 
After hearing counsel, I am of opinion that 
this contention is without force. It is clear 
from Ss. 23 to 30- A of the Act, that in 
adjudicating a claim of this kind, the Com- 
missioner acts judicially, and for several 
purposes he has all the powers of a Civil 
Court. It is also provided that the orders 
passed by the Commissioner in this behalf, 
are under certain circumstances, subject to 
appeal to the High Court. It is thus clear; 
that the Commissioner is, for these pur-j 
poses, a “Court subordinate to the High 
Court” and as in this particular case no 
appeal lies, the amount awarded being 
below Rs. 300, a revision is competent 
under S. 115, if the Commissioner had no 
jurisdiction to entertain the application, or 
has acted illegally or with material irregu- 
larity in the exeroise of his jurisdiction. I 
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therefore overrule the preliminary objection. 
Counsel for the petitioner firm ought to 
argue three points before me : — (i) That the 
applicant Abdul Hamid was not a “work- 
man’' as defined in the Act, and therefore 
the Senior Subordinate Judge, as Commis- 
sioner under the Act, had no jurisdiction to 
entertain the application; (ii) that the 
accident occurred between 12 noon and 2 
P. M. when the factory was closed, and not 
at 11 A. M. as found by the lower Court; 
and (iii) that no notice was given by the 
applicant to the firm before presenting the 
application to the Commissioner and there- 
fore the application was incompetent. The 
last two of these points are concluded by 
findings of fact, based on evidence on the 
record and I find no substance in them. 
The first question however requires consi- 
deration. It is common ground that this 
workshop is not governed by the Factories 
Act. The applicant can therefore claim 
compensation under S. 2 (l) (n) and Sch. II. 
Cl. (iii) if he was 

employed for the purpose of making .... for use, 
transport or sale, any article, or part of an article 
in any premises wherein, or within the precincts 
whereof on any one day of the preceding twelve 
months, fifty or more persons have been so em- 
ployed. 

It must therefore be found out that at any 
time during the preceding year fifty or more 
persons must have been employed in the 
premises” wherein, or within the precincts 
whereof,” the respondent worked. There 
i3 no clear finding on this all important 
point by the lower Court. The facts found 
are that the employer carried on business 
in two factories in one of which 40 persons 
were employed for making perambulators 
and in the other 11 persons were employed 
for nickel-plating, and that both the facto- 
ries are really branches of one and the same 
business. This finding however is insuffi- 
cient to bring the oase within the definition 
mentioned above. The definition does not 
say that the number of persons employed 
should be fifty in the whole business or in 
the factory concerned, but what is neces- 
sary is that this number should be em. 
ployed “in the premises” or within the 
precincts” thereof. The attention of the 
parties or the learned Judge does not appear 
to have been directed towards this essen. 
tial point. One of the witnesses no doubt 
says that the two branches of the business 
are in separate buildings, but another says 
.that the buildings are contiguous. The real 
question however is whether the two build, 
lings are in one and the same premises. ; 


As the decision of the case turns upon 
this matter and the evidence led by the 
parties is vague and indefinite, I think it 
proper to remit the oase to the Senior Sub- 
ordinate Judge for further inquiry. A plan 
shall be got prepared showing the situation 
of the two buildings, and both parties shall' 
be allowed to produce suoh further evidence 
bearing on the point as they wish to do, 
and the Subordinate Judge will give his 
finding thereon. Counsel have been direoted 
to cause their respective clients to appear 
before the Senior Subordinate Judge, Am- 
ritsar, on 6th June 1938, when a date for 
further proceedings will be fixed. The- 
return shall be made in three months. 

R.M./r.k. Case remanded. 
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Bhide J. 

Bin Mohammad — Plaintiff — 

Appellant, 
v. 

Mt. Walait Begum and another — 

Defendants — Bespondents 

Second Appeal No. 950 of 1937, Deoided 
on 24th February 1938, from decree of 
Addl. Diet. Judge, Lahore, D/- 15th May 
1937. 

(a) Transfer of Property Act (1882), S. S» 
Suit by creditor impeaching transfer by 

j* j 1 " j* ,f rau< lulent — Debtor subsequently 
adjudged insolvent — Receiver ia necessary 
party to suit or appeal therefrom. 

In a suit by a creditor impeaohing a transfer by 
his debtor as being fraudulent under 8. 63 or in 
an appeal passed from a decree passed In suoh 
suit, the receiver, where the debtor has been 
subsequently adjudged insolvent, is a necessary 
party and such a suit or appeal is incompetent 
when the receiver, who is a necessary party is not 
impleaded : A J R 1934 Lah 36 and A I R 192& 
All 29, Ref. ; A I R 1926 Lah 167 and A I R 
1936 Cal 15, Disting. [P 867 0 2J 

(b) Provincial Insolvency Act (1920), S. 28 
— Creditor seeking relief against debtor by way 
of suit for realization of his debt — Leave to 
sue is necessary before suit can be instituted 

( ObiUr). 

Where a creditor Eeeks any relief against his 
debtor by way of suit, which is intended to secure 
directly or Indirectly the realization of his debt iii 
the insolvency proceedings, leave to sue from tha 
insolvency Court is necessary before such a suib. 
can be instituted : A I R 1919 Mad 167 and 
AIR 1930 Rang 317, Rel. on. (P 868 C 1J - 

Mohammad Amin and Hamid Ullah — 

for Appellant - 

J. G. Sethi — for Respondents. 

Judgment. — The material faots of the- 
case giving rise to this appeal may b& 
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briefly stated as follows : On 25th Novem- 
ber 1930, Malak Hira, defendant 2, mort- 
gaged a plot of land for Rs. 3500 in favour 
of bis own daughter Mt. Walait Begam, 
defendant 1. The plaintiff Din Mohammad, 
who is a oreditor of the mortgagor, insti- 
tuted this suit under S. 53, T. P. Act, for a 
declaration that the mortgage was intended 
to defeat and delay the creditors of Malak 
Hira, and was therefore void as against the 
creditors. This suit was instituted after 
Malak Hira had been adjudged an insolvent 
and theOffioial Receiver w T as also impleaded 
as a party in the trial Court. The trial 
Court decreed the plaintiff’s suit. From 
this decision an appeal was preferred by 
Mt. Walait Begam to the District Court, 
but the Official Receiver was not impleaded 
as a respondent to the appeal. A prelimi- 
nary objection was taken before the learned 
District Judge that the appeal wa3 incom- 
petent as the Official Receiver, who was a 
necessary party, had not been impleaded. 
He rejected this objection. On merits he 
found that the mortgage in question has 
been effected -to defeat and delay the cre- 
ditors as held by the trial Court, but he 
further held that the suit itself was incom- 
petent without the leave of the Insolvency 
Court and as such leave had not been ob- 
tained, he accepted the appeal and dig- 
missed the plaintiff’s suit, leaving the 
parties to bear their own costs throughout. 
From this decision the present appeal has 
been preferred. The learned counsel for the 
plaintiff. appellant has urged two points ; 
(1) that the learned District Judge was not 
right in holding that the Official Receiver 
was not a necessary party to the appeal 
before him and (2) that no leave of the 
Insolvency Court was necessary for the 
purposes of this suit. 

As regards the first point reliance was 
placed by the learned counsel for the ap- 
pellant on 148 I C 329 1 and AIR 1926 
All 29. 2 The learned counsel for the res- 
pondent urged in reply that these cases 
were distinguishable as they arose out of 
proceedings taken under the Provincial 
Insolvency Act. He urged that the Official 
Receiver was not a necessary party to the 
present suit which could be instituted by 
any creditor under S. 53, T. P. Act, in the 
interest of all the creditor s. In support of 

1. Ghulam Sharaf v. Laohhxnan Dase, (1984) 21 

A I E Lah 86=148 I 0 329. 

2. Baaanti Bai v. Nanhe Mai, (1926) 13 A I R 

All 39=89 I 0 867=47 All 864=28 ALJ 

793. 


his contention that the Official Receiver 
was not a necessary party, the learned 
counsel relied on 7 Lah 12 1 and A I R 
1935 Cal 1 5. 4 On the second point t he 
learned counsel for the appellant relied 
firstly on the provisions of S. 28 (2), Pro- 
vincial Insolvency Act, and also on 141 I C 
146 5 and 119 I C 46.° The learned counsel 
for the respondent on the other hand relied 
on 9 Rang 7 7 and 42 Mad 684.° Ho also 
cited certain other authorities, which were 
to the same effect, but it is unnecessary to 
refer to them here. I shall now deal with 
these points separately. 

As regards the first point, I am of opi-, 
nion that the Receiver was a necessary 
party to the appeal. The transaction sought 
to be set aside in the present case was a 
mortgage and the mortgagor had still a 
subsisting interest in the property. On the 
mortgagor being adjudged insolvent the 
property vested in the Receiver under 
Sec. 28, Provincial Insolvency Act, though 
subject to the mortgage and consequently 
the Receiver was, in my opinion, a neces- 
sary party to the suit and also to the appeal. 
It is true that a creditor has a right to im- 
peach a fraudulent transfer under Sec. 53, 
T. P. Act, and such a suit can be instituted 
by any creditor in the interests of all the 
creditors. But after adjudication of the 
debtor as an insolvent, it is the Receiver, 
who is the proper representative of the 
creditors for the administration of the in- 
solvent's estate and consequently even, if 
he does not himself institute the suit, he^ 
must, I think, be considered to be, at least 
a necessary party to the suit. The cases 1 
relied upon by the learned counsel for the 
respondents, viz. 7 Lah 12 3 and AIR 1935 
Cal 15, 4 are not in point. In the former 
case, the question whether the Receiver 
was or was not a necessary party does not 

3. Sunder SiDgh v. Ram Nath, (1926) 13 A I R 

Lah 167=93 I C 1013=7 Lah 12=27 P L R 
219. 

4. Protiva Sundarl Debi v. Sarada Charan. 
(1936) 22 A I R Cal 16=166 I C 848=38 C 
W N 996. 

6. Harnam Chandar v. Rup Cband, (1932) 19 
A I R All 382=141 I 0 146=54 All 632= 
1932 ALJ 361.' 

6. Subramannayam v. NaraBimham, (1929) 16 

AIR Mad 323=119 I 0 46=66 M L J 489. 

7. Mahomed Adjum Nacoda v. E. M. Chettyar 

Firm, (1930) 17 A I R Rang 317=128 I C 382 
=9 Rang 7. 

8. Vasudeva Kamath v. Lakshmi Narayana Rao, 

(1919) 6 A I R Mad 167=62 I 0 442=42 Mad 
684=86 M L J 463. 
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appear to have been raised or considered. 
In A I R 1935 Cal 15, 4 a Single Bench 
ruling of the Calcutta High Court, there 
was no question of any insolvency and 
consequently there was no occasion to con- 
sider the position of a Receiver under the 
insolvency law. It seems to me that in 
view of the dual position held by such a 
Receiver, as the representative of the cre- 
ditors as well as the insolvent, he has an 
interest not only in any property which is 
actually in his possession, but which can be 
made available for the insolvent’s estate. 
It would be obviously dangerous to leave 
litigation in such circumstances in the hands 
of a creditor, who may perhaps collude 
with the alienee and serve his own inter- 
ests to the prejudice of the interests of the 
other creditors and the insolvent. I hold 
accordingly that the Receiver was a neces- 
sary party to the appeal before the learned 
District Judge. On the above finding the 
appeal must, I think, succeed. 

It is unnecessary on the above finding to 
consider the other point argued, viz. whe- 
ther leave to sue was necessary, on which 
there seems to be a conflict of authority. 
But I may add that though the wording of 
Sec. 28, Provincial Insolvency Act, is not 
very happy, I incline to the view that 
leave to sue would be necessary when a 
creditor seeks any relief, which is intended 
to secure directly or indirectly the reali- 
zation of his debt in the insolvency pro- 
ceedings. 

On the whole the better view in the 
interests of the administration of the insol. 
vent’s estate appears to me the one taken 
in 42 Mad 684 8 and 9 Rang 7 7 and I should 
have upheld the decision of the learned 
Distriot Judge on this point, if it were 
necessary to deoide it. But as stated above 
I am of opinion that the appeal before the 
learned District Judge was incompetent 
owing to the fact that the receiver, who 
was a necessary party, was not impleaded. 

I accordingly accept this appeal and affirm 
the decision of the trial Court, but in view 
of all the oiroumstances leave the parties 
to bear their costs throughout. 

r.M./r.k. Appeal allowed. 
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Beckett J. 

Ali Mohammad — Plaintiff — 

Appellant* 

v. 

Nur Mohammad and another — 

Defendants — Respondents. 

Second Appeal No. 399 of 1938, Decided 
on 11th July 1938, from decree of Dist. 
Judge, Jullundur, D/- 12th January 1938. 

t Cu«toni (Punjab)— Alienation— Legal neces- 
•ity. — Joint debts incurred by members of a 
family for ordinary household necessities is just 
antecedent debt, unless expenditure covered 
by debt has been wastefully extravagant. 

It is quite a usual praotioe for agricultural • 
families to incur joint debts for ordinary house- 
hold necessities and both parties oommonly gain 
the benefit of the joint credit so obtained. Where 
there is no reason to suppose that the expenditure 
covered by a joint debt has been wastefully extra- 
vagant, a joint debt can be regarded as a just 
antecedent debt: 112 PWR 1906 and AIR 1928 
Lah 702 , Disting. [P 858 0 2; P 859 0 1) 

Achhru Ram — for Appellant. 

Sheikh Abdul Aziz — for Respondent 1 . 

• 

Judgment. — The only question for deci- 
sion in this second appeal is whether one 
of the items of consideration mentioned in 
a sale deed should be regarded as a matter 
of legal necessity under Customary law. 
This item consisted of a sum due on a pre- 
vious mortgage. The mortgage deed had 
been exeouted jointly by the vendor and 
his brother and the consideration for the 
mortgage consisted of payments to the 
creditors in respeot of debts, some of which 
were due from both the brothers and one 
from the vendor alone. 

Mr. Aohhru Ram for the appellant seeks 
to draw an analogy from the cases reported 
in 112 P W R 1906 1 and A I R 1928 Lah 
702, 2 in whioh it was held that the pay- 
ment of a debt incurred as a surety is not • 
a matter of legal necessity. When a person 
stands surety, this is usually a purely 
gratuitous transaction and there may be 
good reasons for holding that a debt so in- 
curred is not a just antecedent debt. On 
the other hand, it is quite a usual practice 
for agricultural families to inour joint debts 
for ordinary household necessities and 
both parties commonly gain the benefit of 
the joint credit so obtained. If there is no 
reason to suppos e that the expenditure 

1. Hemraj v. Ganda Singh, (1906) 112 PWR 

1906. _ 

2. Thaman Singh v. Baohna, (1928) 15 A I K 

Lah 702=108 I 0 614. 
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covered by a joint debt has been wastefully 
extravagant, there does not seem to be any 
particular reason why a joint debt should 
not be regarded as a just antecedent debt ; 
and I do not think that the analogy of 
debts incurred by a person standing surety 
can be extended to cover this class of cases. 
The appeal is accordingly dismissed with 
costs. 

R.M./R.K. Appeal dismissed. 
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Addison Ag. C. J. and 
Din Mohammad J. 

Firm Salig Ram-Bhagat Ram — 

Defendant — Appellant, 
v. 

Firm Kishen Singh. Sant Ram — 

Plainti ff — Respondent. 

Letters Patent Appeal No. 49 of 1938, 
Decided on 16th June 1938, from Judgment 
of Bhide J. in F. A. No. 217 of 1937, D/. 
8fch February 1938. 

^ Civil P. C. (1908), Sch. 2, Paras. 17 and 
19 — Agreement to refer dispute to arbitrators 
nominated by each party — Agreement not pro- 
viding for nomination of another arbitrator in 
case^ one nominated refuses to act — One of 
nominated arbitrators refusing to act — Court 
cannot replace him by appointing another. 

If parties to an agreement to refer a dispute to 
arbitration leave a contingency unprovided for, 
„the Court will not be proceeding consistently with 
the agreement if it makes a provision for such 
contingency. The lacuna, if any, is to be filled by 
parties themselves, and not by the Court. Where 
therefore parties agree to refer their dispute to 
arbitrators nominated by each party but the 
agreement does not make any provision for the 
nomination of an arbitrator in case any arbitra- 
tor already nominated refuses to act, and one of 
the nominated arbitrators refuses to act, the Court 
has no power to make the necessary appointment 
so as to make the agreement operative and effec- 
tual : A 1 R 1916 Lah 70 ; A I R 1919 Lah 231 ; 
AIR 1931 Mad 28 and AIR 1937 Cal 388, 
Bel. on ; AIR 1922 All 133 ; 17 Mad 498 and 
AIR 1937 Lah 851 , Expl. [P 861 0 1] 

R. C. Soni and Achhru Ram — 

for Appellant. 

Dev Raj Sawhney — for Respondent. 

Din Mohammad J. — This Letters Pat- 
ent Appeal has arisen in the following cir- 
cumstances : The Firm Salig Ram-Bhagat 
Ram of Patiala, had dealings in forward 
contracts with the Firm Kishen I Singh-Sant 
Ram. One of the conditions of their busi- 
ness was that in case any dispute arose 
between them, it would be referred to two 
members of either of the Produce Mer- 


chants Association or the Traders Associa- 
tion or both, one to be nominated by each 
party. In case any party failed to nominate 
an arbitrator within seven days of the date 
when requested to do so, the party making 
the request would be entitled to nominate 
both. In the case of the arbitrators’ dis- 
agreement, they would select an umpire 
and the award of the arbitrators or the 
umpire, as the case may be, would be bind- 
ing on both parties. Differences between 
the two firms arose and according to the 
plaintiff firm, Kishen Singh-Sant Ram, 
they nominated Sundar Singh as their 
arbitrator and requested the defendant 
firm, Salig Ram-Bhagat Ram, to nominate 
an arbitrator of their own. This happened 
on 9th June 1936. On 17th July the defen- 
dant firm informed the plaintiff firm that 
they had nominated one Sohan Lai. A 
draft agreement was then drawn up by the 
plaintiff firm and was forwarded to the 
defendant firm for signature. The defen- 
dant firm however refused to sign this 
agreement and on 2nd October the plaintiff 
firm nominated the same Sohan Lai on 
behalf of the defendant firm and referred 
the matter in dispute to the arbitration of 
the two arbitrators so nominated. Sohan 
Lai refused to act and consequently the 
plaintiff firm made an application under 
Para. 17 of Sch. 2, Civil P. C. Various 
defences were taken by the defendant firm, 
but at present we are mainly concerned 
with the contention of the defendant firm, 
that inasmuch as one of the arbitrators had 
refused to act, the Court had no power to 
nominate an arbitrator or to refer the 
matter to arbitration. The Subordinate 
Judge, holding on another issue that the 
application was not competent, dismissed 
the application remarking at the same time 
that if he had not taken that action, he 
would have found that the Court was com- 
petent to nominate an arbitrator in place 
of the one who had refused to act and refer 
the matter to the arbitration of the two arbi- 
trators, one appointed by the plaintiff firm 
and the other by the Court. The plaintiff 
firm appealed to this Court and the appeal 
came for hearing before Bhide J. He set 
aside the judgment of the Court below on 
the point on which it had been decided 
against the plaintiff firm and holding at 
the same time that the application could be 
entertained in spite of the objection of the 
defendant firm he remanded the oase to the 
Court below to dispose of it in accordance 
with law. Hence this Letters Patent Appeal. 
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Counsel for the appellant has urged that 
although the provisions relating to ‘arbi- 
tration in suits’ apply mutatis mutandis to 
order of reference on agreement to refer’ 
by virtue of Para. 19 of Sch. 2, yet in this 
case no reference could be made inasmuch 
as the agreement between the parties did 
not contemplate the appointment of an 
arbitrator in case an arbitrator nominated 
by the party refused to act and the action 
of the Court in this respect would accord- 
ingly be inconsistent with the agreement. 
In support of his contention he referred to 
71 PE 19I8, 1 155 P R 1919, 2 51 Mad 
469 3 and A I R 1937 Cal 388. 4 In 71 P R 
19 18 1 it was held by a Division Bench 
composed of Scott-Smith and Le Rossig- 
nol, JJ. that an agreement to refer a 
matter in dispute to several specified arbi- 
trators becomes incapable of performance 
when one of those arbitrators dies, and if 
such death takes place before an applica- 
tion is made under Para. 17, Sch. 2, Civil 
P. C., this is sufficient reason for refusing 
to file the agreement in Court. It was fur- 
ther observed that Para. 19 only comes into 
operation when an order of reference has 
been made under Para. 17. In 155 P R 
1919 2 it was held that under Para. 17 of 
Sch. 2 an agreement to refer to arbitration 
may be filed in Court notwithstanding one 
of the arbitrators named therein has de. 
dined to act if the agreement makes provi- 
sion for another arbitrator being appointed 
in plaoe of one declining to aot. In 54 Mad 
469 3 a Division Bench, in a oase where 
parties had privately agreed to refer their 
disputes to certain named arbitrators and 


not thereafter make an order of reference 
in accordance with the agreement within 
the meaning of Cl. (4) of Para. 17 and con- 
sistently with it within the meaning of 
Para. 19 of that Schedule. In A I R 1937 
Cal 388 4 it was held by Cunliffe and Hen- 
derson JJ. that where in a dispute the 
parties agree that the dispute should be 
decided by certain named persons, the 
Court is not entitled to appoint another in 
the event of one of the arbitrators being 
unable or unwilling to act. 54 Mad 469* 
was referred to in this case with approval. 
The learned Judge of this Courtihas sought 
to distinguish these oases on the ground 
that here no arbitrators were specified and 
as they were to be chosen from among the 
members of the two associations named in 
the agreement, the Court had full autho- 
rity to make a choice from among the per- 
sons so specified and that consequently if 
it did, the action of the Court would be 
consistent with . the agreement so as to 
attract the provisions of Para. 5 of Sch. 2. 
We are however unable to agree. A choice 
had been made under the agreement and 
specified persons had been nominated by 
the parties and it was only after that 
ohoice had been made and that nomination 
had taken place that one of the persons so 
nominated had refused to aot. It cannot be 
said therefore that no specified person had 
been named in the agreement, in fact the 
draft agreement contains the names of 
these two persons and, in these circum-* 
stances, we do not consider that it is pos- 
sible to distinguish the present case from 
the cases mentioned above. 


to abide by their unanimous decision and 
one of the arbitrators had died in the 
course of arbitration proceedings and prior 
to the matter being brought before the 
Court, held that the agreement became 
inoperative and came to an end on the 
death of the arbitrator inasmuch as it did 
not contain any provision as to what should 
be done in oase any of the arbitrators died 
in the course of the arbitration proceed- 
ings. The agreement could not be filed in 
Court under Para. 17, for the Court could 

1. Mohan Lai v. Damodar Das, (1919) 6 AIR 

Lah 70=44 I 0 866=71 P R 1918. 

2. Sriram v. Sorabjl, (1919) 6 A I R Lah 291=61 

I 0 696=166 P R 1919. 

8. Narayanappa v. Ramchandrappa, (1981) 18 
AIR Mad 28=129 I 0 688=64 Mad 469= 
60 M L J 676. 

4 Rajani Kanfca Karati v. Panchanan Karati, 
(1987) 24 A I R Cal 888=172 I 0 248=1 L R 
(1987) 2 Oal 484=41 OWN 981. 


On behalf of the respondents our atten- 
tion has been drawn to 44 All 523, 6 17 
Mad 498 6 and A I R 1937 Lah 851/ In 44 
All 523 6 a Division Benoh of the Allaha- 
bad High Court observed that in the oase 
of a private arbitrator refusing to act, the • 
Court may, on the application of either 
party to the reference, make an order 
under Paragraph 17 and take aotion under 
Para. 5 by appointing a new arbitrator, 
although there is no provision to that 
effeot in the deed of agreement. Reference 
in this case was made to 17 Mad 498® with 
approval. In that case the words ' so far 


5. Fazal Ilahi v. Prafc Narain, (1922) 9 A I R All 

193=67 I 0 789=44 All 628=20 A L J 927. 

6. Balapattabhirama CJhetti v. Seetharama Ohefctl, 

(1894) 17 Mad 498. , 

7. Jowahir Singh Sundar Singh v. Fleming Shaw 

A Co. Ltd., (1997) 24 A I R Lah 861=176 10 
862. 
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as they are consistent with any agreement 
so filed” were given a wide interpretation 
and it was remarked that the reasonable 
construction is that the action of the Judge 
should not be inconsistent with the agree- 
ment if it contains any special provision on 
the subject. It is noteworthy however that 
a Division Bench of the same High Court 
in a later case reported in 17 I C 389 8 
held that where certain matters in dispute 
had been referred to three named arbitra- 
tors, two of whom had expressed their 
unwillingness to act, the agreement did 
become inoperative and ineffectual, inas- 
much as it did not contain any provision 
to appoint arbitrators in the place of those 
unwilling to act. AIR 1937 Lah 851, 7 so 
far as we can see, proceeds on different 
(grounds. These authorities therefore can be 
of no avail in the present case. Even other- 
wise we are disposed to think that if par- 
ties to an agreement leave a contingency 
unprovided for, the Court will not be pro- 
ceeding consistently with the agreement if 
it makes a provision for such contingency. 
The lacuna, if any, is to bo filled by the 
parties themselves and not by the Court 
and inasmuch as the agreement now before 
us made no provision for the nomination of 
an arbitrator in case any arbitrator already 
nominated refused to act, the Court had no 
power to make the necessary appointment 
so as to make the agreement operative and 
effectual. We accordingly accept the appeal, 
set aside the order of the learned J udge of 
this Court as well as that of the trial 
Judge and dismiss the application. In view 
of the peculiar circumstances of the case 
however we leave the parties to bear their 
own costs throughout. 

D.s./r.k. Appeal accepted. 

e. Jaitum Bibi v. Nabi Sahob, (1912) 24 M L J 
15=17 I C 389=1912 M W N 957. 
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Young C. J. and Tek Chand J. 

Ismail — Petitioner. 

v. 

Jagat Singh and others — Respondents. 

Criminal Revn. No. 800 of 1937, Decided 
on 28th April 1938, case referred by Cold- 
stream J. f D/- 29th September 1937. 

* Criminal P. C. (1898), Sec. 107 —Petition 
under Sec. 107 for taking proceedings against 
certain person — Magistrate can ask police to 
make preliminary enquiry and submit report : 


AIR 1928 Lah 694=111 I C 450=29 Cr L J 
866=29 P L R 666 and Cri. Revn. No. 703 of 
1936, Overruled . 

The action of a Magistrate asking the police to 
hold a preliminary enquiry and submit a report 
in connexion with a petition made to him for 
taking action against certain person under S. 107 
is not illegal because there is nothing in the Crimi- 
nal Procedure Code which forbids a Magistrate 
before whom information has been lodged for taking 
proceedings under S. 107 to refer the matter to the 
police for preliminary enquiry : A I R 1924 Lah 
630; A I R 1932 All 670 and 2 Weir 51, Pel. on; 
A I R 1926 Mad 521, Expl.; A I R 1928 Lah 694 
= 111 I C 450=29 Cr L J 866=29 P L R 666 
and Criminal Revn. No. 703 of 1936, Overruled. 

[P 8G3 C 1; P 864 C 1] 

Mohd. Monir, Assistant to Advocate. 

General — for the Crown. 

Tek Chand J. — The facts of the case 
which has given rise to this reference are 
as follows : Ismail, petitioner, presented a 
petition before a Magistrate of the First 
Class at Gurdaspur alleging that owing to 
enmity with him the respondent, Jagat 
Singh, was threatening to assault him, and 
as there was apprehension of a breach of 
the peace, he prayed that the respondent 
be bound down under Sec. 107, Criminal 
P. C. The Magistrate examined the appli- 
cant, but before issuing notice to the res- 
pondent to show cause he thought it proper 
to get a report from the local police. He 
accordingly passed an order directing that 
a copy of the petition be sent to the police 
for local inquiry and report. The petitioner, 
Ismail, moved the Sessions Judge to set 
aside this order on the ground that the 
Magistrate had no jurisdiction to direct the 
police to make an enquiry into the matter 
and that if he considered a preliminary 
enquiry necessary he should have held it 
himself. Before the learned Sessions Judge 
the Public Prosecutor conceded that the 
order was illegal in view of an unreported 
Single Bench decision of this Court in Cr. 
R. No. 703 of 1936. 1 The learned Sessions 
Judge held that the case was covered by 
the ruling cited, and he has forwarded the 
case to this Court with the recommenda- 
tion that the order of the Magistrate be 
set aside. 

The reference was heard in the first 
instance by Coldstream J. sitting in Single 
Bench. At the hearing before him neither 
the petitioner nor the opposite party appear- 
ed, but counsel for the Crown opposed the 
recommendation of the learned Sessions 

1. Crown through Ram Sarup v. Kishan Chand, 
Cr R No. 703 of 1936. 
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Judge. He contended that in asking the 
police to make an enquiry and report, the 
Magistrate had not contravened any pro- 
vision of the law, and that the view taken 
in the Single Bench ruling in Cr. R. No. 
703 of 1936, 1 which the Sessions Judge had 
followed, was not correct. Coldstream J. 
was inclined to agree with this contention 
which is supported by rulings of the Allaha- 
bad and Madras High Courts. But in view 
of the conflict of decisions he has referred 
the case to a Division Bench. 

We have carefully considered the matter 
and have examined the rulings bearing on 
the point, and the conclusion at which we 
have reached is that the order of the 
Magistrate was not illegal. Part 4 of the 
Code in which Sec. 107 appears deals with 
Prevention of Offences” and lays down a 
procedure which is materially different 
from that prescribed in Part 6 for “Pro- 
ceedings in Prosecutions”. In this Part the 
provisions relating to proceedings for secu- 
rity to keep the peace are contained in 
Ss. 107, 112, 117 and 118. Sec. 107 pres, 
cribes the mode for the initiation of these 
proceedings. Sec. 112 gives the contents of 
the order calling upon the person from 
whom breach of the peace is apprehended 
to show cause why he should not be bound 
down. S. 117 lays down the mode in whioh 
(after such person has been brought before 
the Magistrate) enquiry as to the truth of 
the information is to be held; and Sec. 118 
gives the terms in which the final order is 
to be passed. In the present case we have 
to consider Sec. 107 only which deals with 
the preliminary stage relating to the initia- 
tion of proceedings. It lays down that 
where a Magistrate (of one of the classes 
mentioned in the Section) is “informed that 
any person is likely to commit a breach of 
the peace or disturb the public tranquillity 
.... the Magistrate, if in his opinion there 
is sufficient ground for proceeding, may 
require such person to show cause why he 
should not be ordered to execute a bond,” 
etc. It will be seen that in order to start 
proceedings under this Section it is not 
necessary that the Magistrate should have 
been moved by a written petition. All that 
is required is that he be ‘ informed” of the 
apprehended breach of the peace. The 
information may have been received orally 
or in writing, by post or in any other way. 
On receipt of such information the Magis- 
trate has to see if “in his opinion there is 
sufficient ground for proceeding” and it is 
after he has satisfied himself that this is 


A. I. It 

so that he will issue notice to the person* 
by whom breach of the peace is apprehen. 
ded, to show cause why he should not be- 
bound down. It will be seen that the Sec. 
tion is very wide in its terms. It does not 
prescribe any particular mode in which 
the Magistrate has to satisfy himself of the 
sufficiency of grounds for taking action 
under the Section. The Legislature appears 
to have purposely left the matter open and 
given a wide discretion to the Magistrate. 
He may do so, by holding an enquiry him- 
self, or by the police, or through any 
private person, or in any other manner as 
he thinks fit. The enquiry may be public or 
private ; it may be held in open Court or in 
camera. Having regard to the wide phra. • 
seology of S. 107, and particularly the words- 
underlined (here italicized) above, which, 
were added by the Amending Act 18 of 
1923, we see no reason to hold that the 
only way in which the Magistrate might 
satisfy himself before issuing notice is to 
hold an enquiry himself and that he is pre- 
cluded from seeking the aid of a local 
enquiry by the police in this matter. 

The opposite view taken in the ruling 
cited is based on the ground that 8. 202 
of the Code, whioh authorizes a Magistrate 
to hold a preliminary enquiry into a “com- 
plaint” either himself, or by the police or 
such other person as he thinks fit, does not 
in terms apply to proceedings under S. 107, 
as such proceedings do not fall within the 
definition of a “complaint” as given in Sec. 

4 (l) (h) of the Code. This is no doubt so, 
but, as has been pointed out already, the 
procedure for proceedings relating to “Pre- 
vention of Offences” in Part 4 of the Code 
is materially different from that relating 
to “Proceedings in Proseoutions” in Part 6. 

8. 202, whioh is included in Part 6 was 
enacted to make provision for proceedings 
in the particular form of prosecution for an 
offence initiated on a “complaint” and not 
to other forms of prosecution. The omission 
of a similar speoifio provision from Part 4 
does not indicate in any way that the 
Legislature intended to lay down that no 
such enquiry could be held in proceedings 
under S. 107 and the other preventive Sec- 
tions of the Code, especially when the 
wording of these Sections is so wide. In 
our opinion, the law relating to the matter 
was rightly laid down by Zafar Ali J. in 
76 I C 25 2 in the following terms : 

2. Shamas-ud-Dln v. Bam Dyal Singh, (1924) 11 

A I R Lah 630=76 I 0 26=26 Or L J 89. 
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An application under S. 107, Criminal P. C., 
does not fall within tho definition of a “com* 
plaint" under S. 4 (1) (h), Criminal P. C., and Seo. 
303 of the Code has therefore no applicability to 
euoh an application. But every Magistrate pos- 
sesses the inherent power of refusing an application 
which he finds to be groundless, and in the case of 
an application under 8. 107, Criminal P. C., if a 
Magistrate is satisfied after making an enquiry 
himself or through some other agency that tho 
apprehension of a breach of the peace complained 
of does not exist, he need not make an order under 
Section 112 of the Code and must dismiss the 
application. 

This ruliDg does not appear to have been 
brought to the notice of Din Mohammad J. 
in Cr. R. No. 703 of 1936. 1 The learned 
Judge based his conclusion principally on a 
Single Bench decision of Shadi Lai C. J. 
in A I R 1928 Lah 694. 3 The judgment in 
that case is very brief, and the question 
was not discussed at any length. Reference 
was made only to Ss. 202 and 207 and it 
was observed that they apply only to pro- 
8ecutions brought on a “complaint” as 
defined in S. 4 (l) (h). AIR 1928 Lah 
694 3 has since been dissented from by the 
Allahabad High Court in 54 All 1036 4 on 
what appear to us to be very good grounds. 
It was held there that in proceedings 
under S. 107 a Magistrate has, indepen. 
dently of Ss. 202 and 203 the right to call 
for a report from the police before issuing 
a notice under S. 112. It was pointed out 
that the proceedings at that stage before 
the Magistrate were more or less of an 
administrative nature and it was only after 
he had passed on order under S. 112 and 
issued notice to the opposite party to show 
cause why he should not be bound down 
that the proceedings before the Magistrate 
become judicial proceedings. Therefore, if 
the Magistrate before issuing a notice under 
S. 112 thinks fit to consult the police in 
order to form an opinion as to whether or 
not the matter is one in which such a 
notice should be issued, there is nothing in 
the Code to prevent him from doing so. 
With great respect, we think that this lays 
down the law correctly. 

Din Mohammad J. in the case cited, also 
referred to 49 Mad 3 15, 6 but, so far as we 
can see, that case in no way supports the 

3. Hari Singh v. Jagta, (1928) 15 A I R Lah 

694=111 I O 450=29 Cr L J 866=29 PLR 

666 . 

4. Laxmi Narain v. Emperor, (1932) 19 A I R 

All 670=1932 Cr O 822=140 I C 636=34 Or 
L J 42=64 All 1036=1932 A L J 880. 

5. Sanjlvi Reddy v. Koneri Reddi (1926) 13 A I R 

Mad 621=93 I 0 8=49 Mad 316=60 M L J 
460. 


view taken by him. On the contrary there 
are observations in the judgment, which 
lead to the opposite conclusion. The real 
question involved in that case was a3 to 
whether statements made in a complaint 
to a Magistrate under Sec. 107, Criminal 
P. C., praying that security should be 
taken from a person for keeping the peace, 
and repetition of the same statements before 
a police officer to whom the Magistrate 
had referred tho complaint for enquiry and 
report, were privileged and no action for 
defamation in respect of such statements 
could be maintained. One of the arguments 
urged before the learned Judges was that 
the Magistrate before whom a petition for 
taking proceedings under S. 107 bad been 
made had no authority to order a police 
investigation and therefore the statement 
made to the Sub-Inspector was made to an 
officer who had no authority to hold any 
investigation. In rejecting this argument 
one of the Judges comprising the Bench, 
Viswanatha Sastri J., observed as follows: 

Section 107, Criminal P. C., appears in Part. 4 
which is headed “Prevention of Offences. ’’ The 
prevention of offences is a part of tho administra- 
tive machinery for maintaining “law and order,” 
and this task is laid on Magistrates. These Magis- 
trates have control over the police, whose assis- 
tance they can seek in the discharge of their 
duties. Such being the case, it appears to me that 
it is perfeotly open to a Magistrate, who is asked 
to set in motion S. 107, Criminal P. C., to avail 
himself of the help which is available to him 
under S. 202, Criminal P. C., when a complaint 
of an offence of which he is authorized to take 
cognizance is made to him. 

The other Judge, Coutts-Trotter C. J., 
did not say anything in his judgment to 
the contrary but merely remarked that in 
order to put the matter beyond doubt it 
was desirable that an express provision be 
made in the statute conferring power in 
terms upon Magistrates to refer petitions 
under S. 107 for investigation. There is 
Also an earlier ruling of the Madras High 
Court in 2 Weir 51, 6 in which it was laid 
down that the action of a Magistrate ask- 
ing the police to hold a preliminary enquiry 
and submit a report in connexion with a 
petition made to him for taking action 
against a certain person under the security 
Sections is not illegal. 

We hold therefore that there is noth-, 
ing in the Code, whioh forbids a Magis- 
trate before whom information has been 
lodged for taking proceedings under S. 107, 
to refer the matter to the police for preli. 

6. Egambara Mudali v. Murugappa Chetti, 
(1890) 2 Weir 61. 
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minary enquiry, and that the contrary 
view taken in Single Bench decisions of 
this Court in Cr. Rev. No. 703 of 1936 1 and 
AIR 1928 Lah 694 3 cannot be supported 
either on principle or authority. We hold 
that the order of the Magistrate in this 
case was legal and proper. We decline to 
accept the recommendation of the Sessions 
Judge and dismiss the petition. Let the 
records be returned. 

D.s./r.k. Petition dismissed . 


A. I. B, 

Section 66 (3). Within sixty days of the date on 
which he is served with notice of an order under 
a. 31 or 8. 32 or of an order under S. 88 enhanc- 
ing an assessment or otherwise prejudicial to him 

a o°J * i eoision b 7 a Board of Referees under 
B. 33- A, the assessee in respeot of whom the order 
or decision was passed may, by application .... 
require the Commissioner to refer to the High 
Court any question of law arising out of suoh 
order or decision 

Section 66 (3). If on any application being made 
under sub-s. (2) the Commissioner refuses to state 
the oase on the ground that no question of law 
arises, the assessee may apply .... to the High 
Court .... 
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Addison and Din Mohammad JJ. 

Messrs. M. and D. Aminoff , London 
through Musa Aminoff , Peshawar — 

Assessee — Petitioner, 
v. 

Commissioner of Income-tax , Lahore — 

Respondent. 

Civil Misc. Petn. No. 626 of 1937, Deci- 
ded on 25th January 1938. 

Income-tax Act (1922), S. 66 (2) and (3) — 
Application under Sec. 66 (3) is incompetent 
without previous application under Sec. 66(2). 

Before an assessee oan put in an application to 
the High Court under sub-seo. (3), it is Inoumbent 
upon him to apply to the Commissioner under 
sub-sec. (2) of Seo. 66. That he can do only if an 
order in respeot of the assessment oomplained of is 
made under Sec. 31 or Seo. 82, or if an order under 
Seo. 33 enhances the assessment made on him or 
Is otherwise prejudicial to him, or if a Board of 
Referees deoides any question relating to his assess- 
ment under Seo. 33-A. Where none of these condi- 
tions exists, no application under sub-seo. (2) of 
8. 66 is competent, and consequently sub-s. (3) of 
S. 66 does not come into play at all : AIR 1932 
Pat 167 ; A I R 1927 Lah 613 and 2 IT R 339, 
Rel. on. [P 864 C 2] 

Norman Edmunds and Kirpa Ram Bajaj 

— for Petitioner. 

S. M. Sikri and J. N. Aggarwal — 

for Respondent , 

Order. — This is an application by an 
assessee under sub-s. (3) of S. 66, Inoome- 
tax Act. A preliminary objection has been 
raised by the respondent that this applica- 
tion is incompetent on the ground that an 
application under sub-s. (3) of 8. 66 can be 
made to the High Court only if an appli- 
cation under sub-seo. (2) of Seo. 66 is pre- 
viously made to the Commissioner and 
that where no suoh application has been 
made by an assessee, he cannot move the 
High Court under sub-s. (3) of 8. 66. The 
material portions of the relevant provi- 
sions of law read as follows : 


It would appear therefore that before an 
assessee can put in an application to the 1 
High Court under sub-s. (3), it is incum- 
bent upon him to apply to the Commis- 
sioner under sub-s. (2) of 8. 66. That he 
can do only if an order in respect of the 
assessment complained of is made under 
S. 31 or S. 32, or if an order under S. 33 
enhances the assessment made on him or 
is otherwise prejudicial to him, or if a 
Board of Referees decides any question 
relating to his assessment under 8. 33-A. 
Where none of these conditions exists, no 
application under sub-s. (2) of S. 66 is com- 
petent, and consequently sub-s. (3) of 8. 66* 
does not come into play at all. In the 
present case it is admitted on behalf of the 
assessee that no appeal was made to the 
Assistant Commissioner, nor was an appli. 
cation under sub-s. (2) of 8. 66 made to the 
Commissioner. All that the assessee did 
was to make an application to the Com- 
missioner under S. 33 along with sub-s. (l) 
of 8. 66. The Commissioner while rejecting 
the assessee’s application neither enhanced 
his assessment nor did he make any order 
prejudicial to him under Sec. 33. Clearlyi 
therefore no application under sub-s. (2) of 
8. 66 could be made to the Commissioner! 
and none was actually made. This being 
so, the present petition under sub-s. (3) of 
Section 66 is incompetent. No authority is* . 
needed for this obvious proposition of law, 
bub reference may be made to 4 1 T C 324, 1 
2 I T C 430 2 and 2 I T R 339. These judg- 
ments, though not exactly in point, support 
the conclusions arrived at above. % We 
accordingly dismiss this application with 
costs. 

D.S./R.K. Application dismissed . 

1. Panohu Gopal v. Oommr. of Income-tax, 

B & 0, (1932) 19 A I R Pat 167=140 1 0 672 

=4 IT 0 824. 

2. Mahomed Farid Mahomed Shafi v. Commr. 

of Income-tax, Punjab, (1927) HAIR Lah 

613=106 I C 167=9 Lah 317=2 I T 0 480. 
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Addison Ag. C. J. and 
Din Mohammad J. 

Gulzara and others — Defendants — 

Appellants. 

v. 

Qutba and others , Plaintiffs and another , 

Defendant — Respondents. 

Letters Patent Appeal No. 4G of 1938, 
Decided on 12th May 1938, reversing the 
decree of Jai Lai J., in S. A. No. 1619 of 
1936, D /. 24th January 1938. 

^ Custom (Punjab) — Succession — Rajputs of 
Garhshankar Tehsil, Hoshiarpur District — 
Customary law in Hoshiarpur District com- 
piled by Mr. Humphreys — Ban imposed by 
question 72 not to be extended — Descendants 
of appointed heir can succeed to descendants 
of natural father. 

The ban as contained in question 72 in Customary 
Law of Hoshiarpur District as compiled by Mr. 
Humphreys cannot be extended to any succession 
other than the initial succession, inasmuch as it is 
not clearly provided for in the Customary law. As 
the appointed heir succeeds to the appointor’s 
estate he may reasonably be passed over at the 
time when the succession to his natural father’s 
estate opens but as the relationship between the 
appointer and the appointee not being the same as 
exists between the adopter and the adoptee under 
the Hindu law, neither he nor his descendants 
lose any right of succession to the descendants of 
the natural father. Hence among Rajputs of Garh- 
shankar Tehsil in the District of Hoshiarpur, the 
descendants of an appointed heir can succeed col- 
laterally in the family of the appointee’s natural 
father : Case law discussed. [P 8G5 C 1; 

P 867 C 2] 

D. N. Aggarwal and L. M. Datta — 

for Appellants. 

Abdul Majid — for Respondents 

(Plaintiffs). 

Din Mohammad J. — The only question 
involved in this appeal is whether among 
Rajputs of Garhshankar Tehsil in the Dis- 
trict of Hoshiarpur the descendants of an 
appointed heir have no right to succeed 
collaterally in the family of the appointee’s 
Inatural father. The trial Court held against 
the appointee’s descendants but on appeal 
the District Judge reversed the judgment 
of the Court below and found in their 
favour. From this decision a second appeal 
was preferred to this Court which came for 
hearing before Jai Lai J. From the trend 
of his judgment, it appears that he was 
inclined to affirm the decision of the lower 
Appellate Court, but as remarked by him 
he was constrained to accept the appeal on 
4ihe basis of a judgment of a Division Benoh 
of this Court reported in A I R 1934 Lah 
1988 L/109 & 110 
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781. 1 The appointee’s descendants have 
appealed. Both sides agree that question 72 
in the Customary Law of the Hoshiarpur 
District as compiled by Mr. Humphreys 
applies to the facts of this case. We have 
therefore to see whether the rule as laid 
down there is applicable and, if so, which 
party stands to be benefited by it. This 
question reads as follows : 

Is an adopted son entitled to succeed to his 
natural father in case of the latter having no 
other lineal male issue ? 

The relevant portion of the answer is 
couched in the following words : 

Generally an adopted son can only succeed to 
the estate of his natural father if the latter dies 
without lineal male descendants. 

To this is appended a long note by the 
compiler which however may for the pre- 
sent be ignored. Reading the question and 
answer together one is forced to the con- 
clusion that the scope of the rule laid down 
there is very narrow and is confined to the 
case of an adopted son succeeding to his 
natural father. On the terms of the ques- 
tion and answer therefore it cannot be 
denied that the plaintiffs’ case is not sup- 
ported by the Customary law. It was 
presumably on this ground that the onus 
was placed upon the plaintiffs to establish 
that the descendants of the appointee did 
not succeed to the property in suit. It is 
conceded before us that no evidence has 
been adduced by the plaintiffs to support 
the position maintained by them and inas- 
much as in cases of oustom it is for th» 
plaintiffs to prove definitely what th 
oustom is upon which they rely, the plair 
tiffs suit could not be decreed on tD 
ground alone. The trial Court howeyr 
referred to certain authorities of the Pun b 
Chief Court as well as of this Court wJia 
decreeing the plaintiffs’ suit and it beco es 
necessary therefore to examine the sta of 
law on this subject, although in our ew 
it would be a mere act of supererogion 
as the Courts are not expected to tfate 
custom nor to curtail or extend it It to 
adjudicate upon it as they find it • the 
manuals of the Customary law. 

The earliest authority to which « may 
refer in this connexion is 37 P J1910. 2 
In that case it was held by Ragan J. 
that the ordinary rule under the C?omary 

1. Kanshi Ram v. Situ, (1934) 21 A I Lah 781 

=166 I C 102=16 Lah 214=37 pB 447. 

2. Jhanda Singh v. Kesar Singh, (P) 37 P R 

1910=6 I 0 712=60 P L R 1910> 2 P W R 

1910. 
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law is that an adopted son does not lose 
the right of succeeding in his natural family 
except possibly in the Eastern Punjab, 
where the appointmentof an heir approaches 
in nature more nearly to the adoption of 
the Hindu law. In 45 P R 1912 3 a Divi- 
sion Bench of the Punjab Chief Court 
composed of Robertson and Rattigan JJ. 
gave a decision of which the head-note 
reads as follows : 

Held that the ordinary rule among agricultural 
tribes in the Punjab is that a person who is 
appointed as an heir to a third person does not 
thereby lose his right to succeed to the property 
of his natural father. 

Held also that a corollary to this general rule 
is, that among many tribes it is recognized that 
the appointed heir and his lineal descendants 
have no right to succeed to any share in the 
family of the natural father as against other sons 
(and their descendants) of the latter. 

Held further that, generally speaking, the tribes 
recognize a preferential right on the part of the 
appointed heir to succeed to the property of his 
natural father, where the only other olaimant is 
the collateral heir of the latter. 

Held consequently, that among Hindu Jats of 
Man got of Mauza Nangal, Tehsil and District 
Ludhiana, the sons of an appointed heir were 
entitled to succeed to the ancestral property left 
by their father’s natural father in preference to 
collaterals, notwithstanding the entry in the 
Customary Law of the Ludhiana District to the 
contrary, the entry not being supported by a single 
instance. 

We have given this quotation in extenso 
as it would appear later that a judgment of 
this Court holding against the appointee’s 
descendants is based on this judgment. In 
1 Lah 362 4 a Full Bench of this Court 
om posed of Sir Shadi Lai 0. J. and Scott- 
fcnith and Harrison. JJ. had an occasion to 
djcuss the position of an appointed heir 
qa the appointor and observed that the 
rektioDBhip established between the ap- 
posed heir and the appointer is purely a 
peional one and resembles the kritrima 
fori of adoption under the Hindu law. 
Sue an appointment only affects the par- 
ties hereto and the appointed heir does 
not Icqme the grandson of the appointor’s 
fathe nor does the appointed heir’s son 
becoh the grandson of the appointer. 
Cons6\ently, the son of an appointed heir, 
has ncight of succession to the appointer. 
In thifcase although the principal judg- 
ment ^ delivered by Soott-Smith J. Sir 
ShadiMC. J. appended a brief judgment 

8. Dasadfci v. Chanda Singh, (1912) 45 P R 
1912=? I 0 421=71 P L R 1912=85 P WR 
1912. \ 

4 , Mela Si^ v. Qurdas, (1922) 9 A I R Lah 483 
=68 I >,08=8 Lah 862 (F B). 
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of his own agreeing with his conclusions. 
In the course of his judgment, Sir Shadi 
Lai C. J. after referring to a previous case- 
of his reported in 99 P R 191 4 6 observed : 

Customary appointment of an heir does not 
involve the transplanting of the heir from one 
family to another. The tie of kinship with the 
natural family is not dissolved, and the fiction of 
blood relationship with the members of the new 
family has no application to the appointed heir. 
The relationship established between the appointer 
and the appointee is a purely personal one and 
does not extend beyond the contracting parties on 
either side. 

Founding his decision on these remarks, 
as well as referring to 99 P R 1914 5 and 
37 P R 1910 2 and distinguishing 45 P R 
1912, 3 Moti Sagar J. in a case reported in * 
AIR 1923 Lah 485 6 held that in the 
absence of a special custom among the jats 
of Hoshiarpur Tahsil, that in the presence 
of descendants of the appointee’s natural 
father, the descendants of the appointee 
are excluded from inheritance in his natural 
father’s family, it must be held that the tie 
of kinship with the natural family was not 
dissolved and that the descendants of an 
adopted son can succeed to the estate of 
the adopted son’s natural family in the 
presence of the descendants in that family. 

A Letters Patent Appeal was presented 
against this decision which came for hearing 
before Sir Shadi Lai C. J. and LeRossignol J.: 
AIR 1934 Lah 287 7 decided on 3rd April 
1934. The question before Moti Sagar J. 
was whether the descendants of the- 
deceased's grand father’s brother, Ram 
Dayal, who was appointed an heir by his 
own uncle were entitled to succeed to a 
share in the property left by the deceased 
as against the descendants of his other, 
brothers. The Letters Patent Bench refer- 
ring to question and answer 72 and relying- 
upon the circumstance that Ram Dayal 
while inheriting the property of his adop- 
tive father was excluded by his natural 
brothers from participating in the inherit- 
ance of his natural father, ^ came to the 
conclusion that Ram Dayal ’s descendants 
had no right to succeed to a share in the 
estate of his natural brothers. In support 
of this conclusion they referred to 45 P R 
19 12 3 and on this basis they allowed the 
appeal and reversed the decisi on of Mot i 

6. Mehra v. Mangal Singh, (1914) 1 AIR Lab 

498=27 I 0 898 = 99 P R 1914 = 71 P L R 

6. Ishar v. Hukam Singh, (1928) 10 A I R Lah 

7. Hukam Singh v. Ishar, (1984) 21 A I R Lah- 

287. 
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Sagar J. We may respectfully observe that 
neither did question 72 cover the case 
before the Letters Patent Bench nor did 45 
P R 1912 3 justify a departure from the 
principles enunciated by one of the Judges 
of the Letters Patent Bench in 99 P R 
1914 5 and 3 Lah 362. 4 

The question before the Letters Patent 
Bench was not whether the appointee 
excluded the natural brothers, which case 
alone is dealt with in question 72, but was 
of a much wider scope. If as laid down in 
3 Lah 362 4 the relationship bet ween the 
appointer and the appointee is a mere per- 
sonal relation and no transplantation takes 
place as contemplated by the Hindu law, it 
does not stand to reason that the appointed 
heir should for all practical purposes be 
treated as having been cut off from his 
father’s family, for it is only on this assump- 
tion that his descendants can be excluded 
from inheriting the property of his natural 
father s descendants. The ban contained 
in answer to question 72 is reasonable 
and based on obvious considerations. The 


appointee succeeds to the appointor’s estate 
and can thus be justifiably divested of tbe 
estate of his natural father so as not to 
create any friction with his brothers but 
the same consideration does not apply to 
the case of his descendants as against the 
descendants of his brothers. 

In 11 Lah 615 9 , which corresponds to 
AIR 1930 Lah 700, 8 Sir Shadi Lai C. J. 
and Abdul Qadir J. had again an occasion 
to consider the position of an appointed 
heir. Here too, Sir Shadi Lai C. J. wrote a 
separate judgment agreeing with the con- 
clusion arrived at by Abdul Qadir J. that a 
person appointed an heir under the Custo- 
mary law 0 f the Punjab is not debarred 
from succeeding collaterally in his natural 
family in the presence of his natural bro- 
thers, although he cannot compete with 
them in the matter of succession to the 
estate of his natural father In A I E 1934 
Lah 781 the judgment which, as stated 
above, was reluctantly followed by Jai Lai 

* m i ~ 8 * on Bench of this Court composed 
° Tek Chand and Abdul Rashid JJ. among 
other authorities relied on A I E 1934 Lah 
ana observed that as the adopted son 
cannot succeed collaterally in the family of 

is a optive father, he is allowed to succeed 
mllateraBy in the family of his natural 
iatner. But an adopted son is not entitled 


8. J ®8at Singh v. Ishar Singh, (1930) 17 A 
Lah 700=125 I C 626=11 Lah 616=31 1 


to succeed to his share in his natural 
father’s property in the presence of his 
natural brother. There the question was 
whether the appointed heir could succeed 
to his own brother having once inherited 
the appointor’s property. 

We may say with all respect that we are 
not prepared to extend the ban as contained 
in question 72 to any succession other than 
the initial succession, inasmuch as it is not 
clearly provided for in the Customary law. 
In our view as the appointed heir succeeds 
to the appointor’s estate he may reasonably 
be passed over at the time when the succes. 
sion to his natural father’s estate opens but 
as laid down in so many authoritative 
judgments referred to above the relationship 
between the appointer and the appointee 
not being the same as exists between the' 
adopter and the adoptee under the Hindu 
law, neither he nor his descendants lose 
any right of succession to the descendants 
of the natural father. It may bo that ini 
certain cases under the Customary law a 
fiction may be introduced, as laid down in 
4 P R 1891, <J that the property of a man 
who dies without issue fir9t reverts to the 
ancestor and then descends ; but this prin- 
ciple cannot be so interpreted as to debar 
the appointee’s descendants from claiming 
inheritance in the family of the appointee’s 
natural father. We accordingly accept this 
appeal, reverse the judgment of Jai Lai J. 
and restore that of the lower Appellate 
Court with the result that the suit of the 
plaintiffs shall stand dismissed. In view of 
the conflict of authority however we shall 
leave the parties to bear their own costs 
throughout. 

B.D./r.k. Appeal allowed. 

9. Gbolam Muhammad v. Muhammad Bakhsh, 

(1891) 4 P R 1891 (F B). 
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Addison Ag. C. J. and Din Mohammad J. 

Sheikh Mubarak Ali — Petitioner. 

v. 

Commissioner of Income-tax Lahore — 

Respondent. 

Civil Ref. No. 7 of 1938, Decided on 27th 
June 1938, referred by Commissioner of 
Income-tax, Punjab, N. W P. and Delhi 
Provinces, D/- 25th April 1938. 

(a) Income-tax Act (1922), S. 23 (4) — Beat 
judgment assessment — What constitutes 'mate- 
rial' stated. 
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The officer is to make an assessment to the best 
of his judgment against a person who is in default 
as regards supplying information. He must not act 
dishonestly, or vindictively or capriciously because 
he must exercise judgment in the matter. He 
must make what he honestly believes to be a fair 
estimate of the proper figures of assessment, and 
for this purpose he must be able to take into con- 
sideration local knowledge and repute in regard to 
the assessee’s circumstances, and his own know- 
ledge of previous returns by and assessments of the 
assessee, and all other matters which he thinks 
will assist him in arriving at a fair and proper 
estimate; and though there must necessarily be 
guess-work in the matter, it must be honest guess- 
work '.AIR 1937 P C 133, Foil.; 7 1 T C 47, 
Disting. [P 868 0 2] 

(b) Income-tax Act (1922), Ss. 23 (4) and 34 
— Best judgment assessment can be reopened 
under S. 34. 

When once a final assessment is arrived at, it 
cannot be reopened except in the circumstances 
detailed in S. 34 and S. 36 of the Aot and within the 
time limited by those Sections. *This evidently 
implies that even the “best judgment” assessment 
oan be reopened under S. 34 : AIR 1938 P C 
175, Foil.; 1934 IT R 236, Refer.; AIR 1938 Cal 
657 (S B), Expl. [P 869 0 1] 

Kirpa Ram — for Petitioner. 

J. N. Aggarwal — for Respondent. 

Din Mohammad J. — On an application 
made by the assessee, we issued a manda- 
mus to the Commissioner requiring him to 
state the case on the following two ques- 
tions : 

(1) Whether there was any material or evidenoe 
for the enhancement under S. 34 by increasing sales 
from Rs. 12,700 to Rs. 40,000 ? 

and 

(2) Whether, in the oircumstances of the oase, 
a part of the income, profits and gains from the 
sale of books in the accounting year 1933-34 can 
be said to have escaped assessment within the 
meaning of S.34at the time of the original assess- 
ment for the year 1934-36 ? 

The material faots are these. The assessee 
is a book-seller and also owns some immov- 
able property. In the return submitted by 
him for 1934-35, he showed his sales at 
Rs. 12,699 and charging profit at the rate 
of 10 per cent, he returned his total income 
assessable to income-tax from the sale of 

books at Rs. 1300. To this he added Rupees 
546 as rent from house property and de- 
bited the total amount with an expenditure 
of Rs. 2175 thus claiming a loss of Rs. 329. 
The Income-tax Officer did not challenge 
the figure of sales but enhanced the rate of 
profit to 25 per cent. The assessee took 
an appeal from that order but it was dis- 
missed. 

In connexion with the 1935-36 assess- 
ment, the Income-tax Officer scrutinized 
the assessee’s accounts more carefully and 
came to the conclusion that the accounts 


could not be depended upon. It transpired 
that the assessee had purchased immovable 
property worth Rs. 8000 in his own name 
on 19bh November 1932; again on 1st 
April 1933, he had purchased immovable 
property worth Rs. 21,000 in the name of 
his wife and had further spent Rs. 4000 in 
renovating his business premises. It was 
obvious that these acquisitions could not be 
properly explained in face of the returns pre- 
viously submitted by the assessee, inasmuch 
as in 1931-32 he had made a return of Rs. 
900 only, in 1932-33 of Rs. 1031 only and 
in 1933-34 of Rs. 237 only. The Income-tax 
Officer accordingly issued a notice to the 
assessee under S. 34 and eventually raised 
the figure of sales to Rs. 40,000, in which 
he was supported both by the Assistant 
Commissioner of Income-tax and the* Com- 
missioner. 


The question is whether the estimate 
now arrived at by the income-tax authori- 
ties is based on any material. The leading 
authority on the subject as to what con- 
stitutes ‘material’ in such cases is the latest 
pronouncement of their Lordships of the 
Privy Council reported in I L R 1937 Nag 
191. 1 Lord Russell of Killowen who deli- 
vered the judgment of their Lordships 
observed at pp. 201 and 202 : 

The Officer is to make an assessment to the best 
of his judgment against a person who is in default 
as regards supplying information. He must not 
act dishonestly, or vindictively or caprioiously 
because he must exeroise judgment in the matter. 
He must make what he honestly believes to be a 
fair estimate of the proper figure of assessment,! 
and for this purpose he must, their Lordships 
think, be able to take into consideration local 
knowledge and repute in regard to the assessee's 
circumstances, and his own knowledge of previous 
returns by and assessments of the assessee, and all 
other matters whioh he thinks will assist him inj 
arriving at a fair and proper estimate : and though 
there must neoessarily be guess-work in the 
matter, it must be honest guess-work. In that 
sense too the assessment must be to some extent 
arbitrary. Their Lordships think that the Section 
places the officer in the position of a person whose 
deoision as to amount is final and subject to no 
appeal ; but whose decision if it oan be shown to 
have been arrived at without an honest exeroise of 
judgment, may be revised or reviewed by the Com- 
mlssioner under the powers conferred upon that 
Offioial by S. 88. 


In the present case the income-tax 
.uthorities not only took into consideration 
he recent acquisitions made by the assessee 
mt also the fact that sinoe 1931-32 none 

1. Commissioner of Income-tax U. . P. & O. P. 
Badri Das Ram Rai Shop, (1937) i 84 A I R 
P 0 188=167 I 0 798=1 L R (1937) Nag 191 
=64 I A 102=81 S L R 284 (P 0). 
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of bis returns was ever held to be genuine. 
In 1931-32, his estimate of Rs. 900 was 
raised to Rs. 3092, in 1932-33, from Rs. 
1031 the estimate was raised to Rs. 3751 
and in 1933-34, his estimate of Rs. 237 
was raised to Rs. 2110. In the circum- 
stances explained above, we are not in a 
position to say that the Income-tax Ollicer 
who formed the original estimate had no 
material or had acted "dishonestly or 
vindictively or capriciously” or that he did 
not honestly believe the estimate arrived 
at by him to be a fair estimate of the pro- 
per figure of assessment.” If the assessee 
considers that the estimate is far in excess 
of the actual income earned by him, the 
remedy lies in his own hands. He should 
try to be honest in his dealings with the 
income-tax authorities and keep accurate 
accounts of all the business done by him 
and if the income-tax authorities are satis- 
fied that his accounts are reliable, we are 
sure that they will never resort to the ‘best 
judgment’ assessment in future. Counsel 
for the assessee relies on 7 I T C 47 2 in 
support of his contention that when once 
an estimate has been made, no second esti- 
mate can be made under S. 34, but, even if 
the observations made in that case were 
correct, they do not govern the present 
case, as it proceeds on different facts. We 
accordingly answer question No. 1 in the 
affirmative. Question No. 2 need not detain 
us long. This matter is again concluded by 
authority. In a recent judgment reported 
in A I R 1938 P C 175, 3 their Lordships 
of the Privy Council have held : 

When once a final assessment is arrived at, it 
joannot be reoponed except in the circumstances 
(detailed in S. 84 and S. 35 of the Act and within 
the time limited by those Seotions. 


and some time later he re-considered the 
facts and came to the conclusion that tho 
income was taxable. Finlay J. hold that 
the income could be taxed and that tho act 
of the Inspector was not open to any legal 
objection. Counsel for the assessee has 
drawn our attention to 6 1 T R 2G5 5 where 
it has been held that in deciding whether 
income had escaped assessment, an Income- 
tax Officer must not act on suspicion or 
conjecture and must decide the question 
upon a fair and reasonable consideration 
of such information and materials as are 
available to him. This judgment however 
does not help the assessee in the least, 
inasmuch as no principles laid down there 
have been violated in this case. On the 
grounds stated above we answer this ques- 
tion too in the affirmative. In the circum- 
stances of the case however we leave the 
parties to bear their own costs before us. 

D.S./r.K. Answer in the affirmative. 

5. In re Mahaliram Ramjidas, (193b) 25 A I R 
Cal 557=177 I C 255=6 I T R 265 (SB). 
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Addison and Din Mohammad JJ. 

Registered Corporation named Jamiat 
Dawat wa Tabligh Islam through 
Mohammad Abdullah Khan — Defen. 
dant — Appellant. 

v. 

Mohammad Sharif — Plaintiff — 

Respondent. 

First Appeal No. 218 of 1937, Decided 
on 8th April 1938, from decree of Senior 
Sub-Judge, Montgomery, D/- 10th March 
1937. 


This evidently implies that even the 
best judgment’ assessment can be reopened 
under S. 34. As to the circumstances in 
which a second assessment can be made, 
although the first assessment had become 
finab reference may be made to 1934 I T R 
236. It is true that the language of S. 125, 
■English Act, is different but the governing 
principle is the same. In that case the 
Inspector of Taxes had accepted the con- 
tention of the assessee and made no assess- 
ment in respect of a certain item of income 


(193 U 3) N 7 y ?T 0 47 mr - ° f lD0 ° me - taX B ° r 
8. Commissioner of Income-tax Bombay 

OK n f y T V * Khem ohand Ramdas, 

25 A i R P C 176=175 I C 1=32 SLR 
=66 I A 286 (P C). 

4 * Williams v. Grundy, (1984) I T R 286. 


(a) Limitation Act (1908), Art. 91 — Person 
dedicating property for construction of mos- 
que reserving for himself perpetual connexion 
with it in his capacity as its president — Suit 
for cancellation of document and for declara- 
tion of his right to manage affairs of mosque is 
governed by Art. 91. 

Where a person dedicating certain property for 
tho construction of a mosque, and appointing 
himself a permanent mutawalli, reserving for him- 
self a perpetual connexion with the mosque in his 
capacity of its president, brings a suit for avoiding 
the document and for declaration of his right to 
manage the affairs of the mosque, such a suit is 
governed by Art. 91. Suoh suit when instituted 
within three years of the time at which he admit- 
tedly occupied the office of tho President is within 
time inasmuch as so long as he held tho position 
of the president and had active hand in the 
management of the affairs of the mosque, no occa- 
sion has arisen for him to institute any suit to 
avoid the document : AIR 1915 All 212, Disting. 

CP 873 O 1, 2] 
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(b) Civil P. C. (1908), S. 92-Suit by person 
claiming to be trustee of property dedicated 
for religious purposes, against rival trustee, for 
declaration that he is trustee and entitled to 
manage institution as such does not fall under 
S- 92 —Sanction of Collector before institution 
of suit is not a necessity. 

Where a suit is instituted by a person claiming 
to be a trustee of property dedicated for religious 
purposes, for a declaration that he is a trustee 
and is entitled to manage the institution as such 
but the relief he claimed is in his individual capa- 
city and not in a representative capacity and the 
suit is against a rival trustee or one who claims to 
be a trustee, such a suit does not fall under S. 92 
(1). Ho injury to public right or interest is in- 
volved; whoever happens to succeed will hold the 
property as trustee and not in his own right. The 
dispute between the rival trustees inter se is nei- 
ther a suit for removal of any trustee nor one for 
appointing a new trustee nor for vesting any pro- 
perty in a trustee and does not fall under any 
heads from (d) to (g) or under head (h) of S. 92. 

[P 874 C 2] 

A suit by a person claiming to be a mutawalli 
of a certain mosque against a registered corpora- 
tion which has been managing the mosque, for a 
declaration that he is the mutawalli of the mosque 
and as such entitled to manage all the affairs con- 
nected with it, does not therefore fall under S. 92, 
Civil P. C., and does not require the sanction of 
the Collector required by S. 92 and the institution 
of the suit in such a form does not amount to a 
circumvention of law : A I R 1931 Rang 322 ; 19 
I C 740; AIR 1927 Mad 338; AIR 1931 Lah 
727 and AIR 1928 P C 16, Eel. on; Case law 
discussed. [P 874 0 2; P 875 C 1] 

(c) Specific Relief Act (1877), S. 42, Proviso 

— Suit for declaration against registered body 
managing mosque for declaration tbat plaintiff 
is mutawalli and is entitled to manage mosque 

— Plaintiff admittedly out of possession — Suit 
for mere declaration does not lie. 

Although it may be not necessary to institute a 
suit for possession in certain oases yet, unless some 
sort of further relief is obtained, mere declaration 
will not be of any use to those persons who are 
out of possession and who on the basis of mere 
declaratory decree cannot obtain possession. 

[P 876 C 2] 

Where a person brings a suit against a registered 
corporation which has been managing a mosque, 
for a declaration tbat he is the mutawalli of the 
mosque and as such entitled to manage all the 
affairs connected with it, his suit for mere decla- 
ration does not lie, when he is admittedly out of 
possession and both the control and management 
of the mosque together with the building apper- 
taining thereto vest in the defendant corporation. 
The grant of a declaratory deoreo would be useless 
as the plaintiff will not be able to resume the con- 
trol and management of the mosque on the basis 
of tbat declaration alone and this being so the 
deoree would be infruotuous : 33 Mad 452; AIR 
1931 Rang 322; 101 P R 1909; AIR 1937 Rang 
427 and AIR 1936 Mad 605, Rel. on; 15 Mad 
307; AIR 1920 Sind 92 and AIR 1938 P C 73, 
Disting.; A I\R 1933 Oudh 517 , Commented upon; 
Case law discussed. [P 876 C 2] 

(d) Mahomedan Law — Waqf — Per«on 
declaring certain property to be waqf and 
appointing permanent mutawalli, subsequently 


surrendering his right of management in favour 
of body called Jamiat — He is not empowered 
to cancel arrangement so made by executing 
document to that effect. 

Where a person declares certain property to be 
waqf property and appoints himself a permanent 
mutawalli but subsequently ceases to hold that 
position by reason of execution of a dooument 
under which he surrenders his right and confers 
the rights of management of the property and the 
mutawalliship in favour of a body called the 
Jamiat, he is empowered neither at law nor in 
equity to revoke the arrangement thus made by 
executing a document cancelling the previous 
document and his unilateral aot is not sufficient 
to divest the Jamiat or the registered corporation 
which subsequently replaces it, of the control and 
management that it has of the waqf property; so 
also where such person continues to hold the 
office of President of the Jamiat, his removal from 
the office of President is not enough to invalidate 
the registration of the Jamiat as corporation or to 
end its being, although it may entitle him to 
seek some sort of relief from the Civil Courts. 

[P 877 0 1, 2] 

Shuja.ud.Din and Mahbub Ilabi 

— for Appellant. 

Indar Dev, Mobammad Yusaf Khan and 
Mohammad Amin Khan 

— for Respondent . 

Din Mohammad J. — The suit out of 
which this appeal has arisen was instituted 
on 1st October 1934, by one Mohammad 
Shariff against a registered corporation 
working under the style of “Jamiat Dawat 
wa Tabligh Islam” for a declaration that 
he was the mutawalli of the Jamia Mosque 
called “Mohammad Sharif Wali” standing 
on Khasra Nos. 2793 and 2794 and of the 
adjoining land measuring 6 sarsahis with 
no khasra number situate in the town of 
Montgomery and that as such he was en- 
titled to manage all affairs connected with 
the mosque and to realise and disburse the 
income derived from the said property for 
the benefit of the mosque. 

It was alleged by the plaintiff that on 
an application made by him on 20th Sep- 
tern her 1921 to the President of the Mont- 
gomery Municipal Committee, he was 
granted a part of the land in suit at a con- 
cession rate for the construction of a mos- 
que and the sinking of a well and that he 
accordingly obtained possession of the land 
on 8th June 1922 on payment of a sum of 
Rs. 877-12-6. On 19th September 1922, he 
again applied to the Deputy Commissioner 
for another piece of land for the same pur- 
pose and he obtained possession of another 
part of the land on payment of Rs. 954-8-0. 
The land thus acquired was Bituate in 
khasra Nos. 1071, 1072 and 1073 measur- 
ing 16 marlas 7 sarsahis in each of the 
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three numbers and was mutated in his 
favour on 12th June 1925. At the time of 
the said mutations the property in suit was 
declared to be waqf and the plaintiff and 
his descendants to be the mutawallis there- 
of. Later, it was discovered that he was 
in possession of 6 sarsahis in excess of the 
area acquired by him and he was allowed 
to retain the excess land on payment of 
Rs. 40. On 23rd December 1929, he exe- 
cuted a registered document whioh he called 
a will by which he made certain provisions 
for the management of the income of the 
mosque by a body named “Jamiat Dawat 
wa Tabligh Islam”. On 6th December 1933, 
he cancelled the said document but the 
mutation based thereon was refused and 
he was referred to a regular suit. On 24th 
May 1934, a registered corporation was 
set up under the name of 'Jamiat Dawat 
wa Tabligh Islam’ which claimed the 
management of the mosque as against him. 
That corporation however was not entitled 
to interfere with the affairs of the mosque 
and hence the necessity of the declaration 
stated above. 

The corporation submitted its pleas on 
3rd November 1934. It averred inter alia 
that the property in suit was waqf with 
the corporation as its trustee and inasmuch 
as the object of the suit was to remove the 
corporation from its present position, the 
suit could not proceed without the sanc- 
tion of the Collector. It was further con- 
tended that the suit was barred both by 
the Proviso to S. 42, Specific Relief Act, 
and under the Limitation Act. It was 
denied that the property was purchased by 
the plaintiff entirely from his own funds or 
that the plaintiff and his descendants were 
declared to be its mutwallis. It was further 
denied that the document executed on 23rd 
December 1929 was a will. On the other 
hand, it was stated that inasmuch as the 
property was waqf and the corporation 
had been managing it ever since it had 
come into existence but the name of the 
plaintiff was mentioned in the column of 
ownership in the revenue records, an admis- 
sion in writing was obtained from the 
plaintiff to testify to these facts. The 
mosque came to be known as “ Masjid 
Mohammad Sharif Wali” as the land had 
been acquired by the Muslim community 
through the plaintiff, but the entire mana- 
gement of the property in suit rested with 
the corporation and this fact was conceded 
by the plaintiff at the time of the mutation 
*hat followed the document in question. 
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The Muslim community being assured of 
this state of affairs collected a largo amount 
of money and constructed a magnificent 
building on the site of the old mosque. The 
old corporation had never ceased to exist 
and the mere fact that it was registered in 
1934 did not bring into existence any new 
institution in place of the old institution. 
The plaintiff was neither the founder of 
the mosque nor the creator of the waqf. 
He was merely “ an honorary mutwalli” 
and as such not entitled to interfere in the 
management of the mosque so long as the 
corporation existed and consequently not 
entitled to any declaration. The object of 
the plaintiff' was to have the old scheme 
abrogated and a new scheme sanctioned 
and this object could not be achieved with- 
out undergoing the formalities laid down 
in the law relating to public trusts. 

To these averments a reply was made by 
the plaintiff on 1st December 1934, travers- 
ing all the pleas raised by the corporation 
and reiterating the position taken up by 
the plaintiff in the plaint. Issues arising 
from the technical points raised by the 
defendant were framed in the first instance 
and were disposed of by an order dated 
28th June 1935. It was held that S. 92 
Civil P. C., did not apply and that the suit 
could proceed without the sanction of the 
Collector. It was also decided that the suit 
was within time. On the question of the 
frame of the suit however it was observed 
that the plaintiff should either prove that 
he was in possession of the mosque and the 
property attached thereto or he should 
amend the plaint and a9k for further relief 
in the shape of possession, etc. Thereupon 
the plaintiff examined Mehr Din, P. W. 1, 
Pandit Bihari Lai, P. W. 2, Imam Din, 

P. W. 3, Jamal Din, P. W. 4, Bhagwan Das, 

P. W. 5, Jagat Narain, P. W. 6, Moham- 
mad Ashfaq, P. W. 7, Nazir Ahmad, P. W. 8 
and Abdul Rehman, P. W. 9. Mehr Din 
after stating that he was employed by 
Mohammad Sharif as a water carrier to 
supply water for ablutions, admitted that 
the building operations of the mosque were 
supervised by Bashir Khan who was the 
Secretary of the mosque ; that the manage- 
ment vested in the Anjuman which was 
managing it still and that the rent of the 
houses attached to the mosque was also 
being realized by the same body. Pandit 
Bihari Lai stated that the electric con- 
nexion of the mosque stood in the name of 
the Jamia Mosque through Mohammad 
Sharif. Imam Din stated that for the last 
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fourteen months he had been paying the 
rent to the Anjuman and a similar state- 
ment was made by Jamal Din, P. W. 4, who 
further added that it was the Anjuman 
which was receiving the rent of all the 
kothas and houses attached to the mosque. 
It may be mentioned that the terms 
Jamiat’ and ‘Anjuman’ are one and the 
same. BhagwanDas, Jagat Narain, Moham- 
mad Ashfaq and Nazir Ahmad gave formal 
evidence in respect of the rent deeds exe- 
cuted by the various witnesses. Abdul 
Rahman produced certain revenue excerpts. 
The defendant corporation also examined 
Mistri Ghulam Nabi, D. W. 4, Master 
Mohammad Din, D. W. 5, Mohammad Sule- 
man, D. W. 6, Ghulam Nabi, D. W. 7 and 
Sheikh Mohammad Sharif, D. W. 8 and 
they all deposed that the possession of the 
property was with the Anjuman. On 26th 
March 1936, the Senior Subordinate Judge 
relying on 16 Mad 307 1 held that the suit 
could proceed in the form in which it was 
instituted. His successor accordingly pro- 
ceeded with the trial of the suit and after 
recording the statement of Mohammad 
Sharif framed the following issues : 

1. Were the land under the mosque and under 
the buildings attached thereto acquired by plain- 
tiff with his own funds and were his property ? 

2. Is the property in dispute a religious publio 
trust ? 

3. Is plaintiff the mutwalli of the mosque and 
the property appertaining thereto and if so, what 
are his powers as such? 

4. When was the waqf in respect of the land 
under the mosque and the land under the build- 
ings appertaining thereto oreated ? 

6. Was plaintiff oompetent to execute the docu- 
ment dated 23rd December 1929 ? 

6. What is the nature of the document dated 
23rd December 1929, and how it affects the pre- 
sent oase ? 

7. Was plaintiff competent to revoke and cancel 
the dooument dated 23rd December 1929 ? 

8. If so, was the dooument dated 23rd December 
1929 revoked by the dooument dated 6th Decem- 
ber 1983 ? 

9. Is plaintiff estopped from denying the right 
of the defendant to manage the waqf property ? 

Both parties led further evidence in the 
case and the Senior Subordinate Judge 
granted the plaintiff a declaration to the 
effect that he was the mutwalli of the 
Jamia Mosque and all the property apper- 
taining thereto and was competent to 
manage and administer all the affairs of 
the waqf as such. His conclusion on whioh 
this decree was based were as follows : (l) 

1. Obinnammal v. Yaradarajulu, (1892) 16 Mad 
807. 


that the site under the mosque and the 
other buildings attached thereto was acquir- 
ed by the plaintiff with his own funds and 
was his property to start with ; (2) that 
the property in dispute was a religious 
waqf and that it could not vest in anybody 
as trustee, in view of the peculiar nature 
of a Muslim waqf which implies detention 
of a thing in the implied ownership of 
Almighty God ; (3) that the plaintiff was 
the mutwalli of the mosque and the pro- 
perties attached to it and that he never 
divested himself of the powers he possessed 
as mutwalli ; (4) that the waqf was created 
on 12th June 1925; (5) that the document} 
dated 23rd December 1929 was not a will 
but a waqfnama by which the plaintiff 
formally acknowledged and declared the 
property to be waqf; (6) that the plaintiff 
co-opted the Jamiat for help and assistance 
in the management of the waqf property 
and that that body whioh was co-opted 
ceased to exist as soon as the plaintiff was 
removed from the office of President and 
that that portion of the dooument which 
related to the scheme of administration 
was ipso facto revoked ; (7) that the plain- 
tiff was competent to revoke and cancel 
that part of the dooument dated 23rd De- 
cember 1929, whioh related to the manage- 
ment of the waqf property ; and (8) that 
the defendant corporation not being the 
body which was co-opted, the plaintiff was 
not estopped from proceeding in the man- 
ner in whioh he had done. It is against* 
this decision that the defendant corpora- 
tion has appealed. 

Counsel for the parties have addressed 
lengthy arguments both on questions of 
law and fact. On behalf of the appellant it* 
has been urged that the suit could not be 
instituted in its present form, that the 
sanction contemplated by S. 92, Civil P. C.» 
was necessary and that in any circum- 
stances the suit was barred by time. On 
facts it has been contended that the docu- 
ment dated 23rd December 1929 , laid down, 
a scheme for the administration of the 
waqf property and for succession to the 
office of mutwalli and that the plaintin 
was debarred from revoking or cancelling 
it in 1933, especially as he occupied no- 
such position at that time as would entitle 
him to exeroise that power. It has further 
been averred that the plaintiff deceived- 
the Muslim public into believing that he 
had made over the management of the 
waqf property to the representatives of the 
community in the shape of Jamiat Dawafe 
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■wa Tabligh Islam’ and thus induced them 
to construct a new mosque by public sub- 
soription and that the plaintiff could not, 
now that the mosque had been completed 
at a heavy cost, go back upon that docu- 
ment and grab .the waqf property once 
more to further his secular ends. The res- 
pondent on the other hand has stressed the 
fact that he was the founder of the waqf, 
that as such he was at liberty to make any 
scheme for its administration that he liked 
and to unmake it whenever he liked, that 
he had constituted himself as ‘mutwalli’ in 
the first instance, and could continue to 
be so until his death and that the defen. 
dant corporation being a newly constituted 
body could not oust him from the privi- 
leged position that he occupied in relation 
to the mosque. 


We take up the legal issues first. So far 
as the question of limitation as well as 
that of the applicability of Sec. 92, Civil 
P. C., is concerned, we are disposed to think 
that the judgment of the Court below is not 
open to objection in any manner. On the 
point of limitation the most that is con- 
tended by the appellant is that Art. 91, 
Limitation Act, applies to the case and 
inasmuch as the object of the suit is to 
secure the cancellation of the document 
dated 23rd December 1929, the cause of 
action accrued to the plaintiff on the day 
that the document was executed. Reliance 
in this connexion is placed on 29 I C 968, 2 * 
but in our opinion that authority is distin- 
guishable. It was held there by a Division 
Bench of the Allahabad High Court that 
the limitation for a suit for a declaration 
that a mortgage deed executed by the 
plaintiff was without valid consideration 
and ineffectual and that the defendant had 
no right under it begins to run from the 
date of the execution of the document. It 
may be remarked that Richards C. J., who 
■wrote the principal judgment, clearly sta- 
ted that he was deciding the case on its 
own facts and circumstances. Even if Art. 
91 be held applicable to the case, we are in 
agreement with the respondent's counsel 
that so long as the plaintiff held the posi- 
tion of president of the Anjuman and had 
an active hand in the management of the 
affairs of the mosque, no occasion had 
arisen for him to institute any suit to 
avoid that document. The terminus a quo 
for a suit under Art. 91 is the time "when 


2. Qaslm Beg v. Mahomed Zia Beg, (1915)2 AI] 

All 212=29 I 0 968=13 A L J 913. 
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the facts entitling the plaintiff to have the) 
instrument cancelled or set aside become 
known to him.” On the perusal of the 
document in question it appears that the; 
plaintiff had in a way reserved for himself 
a perpetual connexion with the Anjuman 
in his capacity as president and as he 
admittedly occupied that office within three 
years of 1st October 1934, when the pre-; 
sent suit was instituted, we consider that 
his suit was well within time. 

Similarly, we are not impressed by the 
argument advanced by the appellant ’3 
counsel that the suit could not proceed 
without the sanction contemplated by Sec. 
92, Civil P. C. The authorities relied upon 
in this behalf do not afford much help to 
the appellant. In 165 I C 158, ! a case from 
the Sindh Judicial Commissioner’s Court, 
a sewak of a certain temple had instituted 
a suit on behalf of himself and other sewaks 
for a declaration that the property in 
suit was a public charitable property and 
that neither the defendant nor anyone else 
was entitled to alienate it. It was further 
prayed that an injunction be issued res. 
training the defendant from selling the 
whole or any portion of it to any person. 
On these facts it was remarked that the 
relief claimed fell within Sec. 92, cl. (h), 
having been instituted against trustees who 
were intermeddling with the charitable 
property. It was further observed that the 
relief in cl. (h) of Sec. 92 indicated a relief 
which while falling under the Section did 
not fall under any of the other clauses, 
namely (a) to (g). In 97 I C 630 4 the plain- 
tiffs in their representative capacity sued 
for possession of a school building and site 
which had been sold by some members of 
their community to a person of antagonis- 
tic religious persuasion. Spencer J. held 
that if there was a valid creation of trust, 
the suit in the circumstances could not be 
brought without the sanction required by 

5. 92, Civil P. C. In 150 I C 193 6 Smith J. 
of the Oudh Chief Court remarked that 
where the allegation made in a case was 
that a person was entitled to the office of 
the trustee of a fund, the allegation brought 
the relief sought within the purview of 
Section 92, Civil P. C. 

3. Mul Chand Bassarmal v. Devigir Mofcicir 

(1936) 23 AIR Sind 179=165 I C 158=30 

SLR 104. 

4. Innasimuthu Pillai v. Lutz, (1926) 13 AIR 

Mad 1029=97 I C 630. 

6. Mahomed Sadiq Ali Khan v. Kazsm Ali Khan 

(1934) 21 A I R Oudh 118=150 I C 193=0 

Luck 607=11 OWN 323. 
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The respondent on the other hand relied 
on 9 Bang 459, 6 19 I C 740, 7 97 I C 480, 8 
A I B 1931 Lah 727 9 and 55 Cal 519. 10 
In 9 Bang 459 6 Carr J. held that where 
the plaintiffs claimed that they were the 
lawfully appointed trustees of certain trust 
properties and sued the defendants for 
possession of the trust properties the suit 
did not fall within Sec. 92, Civil P. C. 
This judgment was mainly based on a 
dictum of Woodroffe J. in 33 Cal 789 11 
and on the observations made by their 
Lordships of the Privy Council in 55 Cal 
519 10 to which we shall advert later. 
In 19 I C 740, 7 Wallis J. of the Madras 
High Court held that the scope of S. 92 (2) 
is to protect the right of the public and it 
is not aimed at the infringement of private 
rights and should not, if possible, be so 
construed as to deprive individuals whose 
rights have been infringed of their remedy. 
In 97 I C 480 8 Wallace J. reiterated the 
principle enunciated above and stated that 
the real test whether Seo. 92, Civil P. C., 
applies to a suit or not is whether the suit 
is fundamentally on behalf of the public 
for the vindication of a public right, or on 
behalf of a private individual for the vindi- 
cation of his private rights. In A I B 1931 
Lah 727° in a case in which a mahant had 
brought a suit for possession of certain 
lands which he alleged belonged to his 
institution, it was held by a Division Bench 
of this Court that as the plaintiff was not 
suing in any representative capacity but 
was claiming to enforce his personal right 
as the duly appointed mahant of an insti- 
tution, S. 92 had no application. In 55 Cal 
519 10 their Lordships of the Privy Coun- 
cil traced the history of S. 92 and oame to 
a definite conclusion that the words as to 
"further and other relief” in head (h) are 
used in connection with the specified heads 
(a) to (g) and not in connexion with the 
words at the beginning of the sub-seotion. 
Lord Sinha, who delivered the judgment of 
their Lordships, remarked : 

6. M. 8. A. Ganny v. Mahomed Ebrahim, (1931) 

18 AIR Rang 322=135 I C 332=9 Rang 
459. 

7. Venkatarangam Ohetfcy v. Venkatasubbam- 

mab, (1913) 26 M L J 373=19 I C 740. 

8. Alagappa Ohettiar v. Arunaobalam Chetty, 

(1927) 14 A I R Mad 888=97 I C 480. 

9. Nanak Das v. Kiehan Das, (1981) 18 A I R 

Lah 727=185 I 0 609=33 P L R 644. 

10 Abdur Rahim v. Abu Mahomed Barkat All 
Shah, (1928) 15 A I R P 0 16=108 I C 861= 

66 Cal 619=66 I A 96 (P C). 

11. Budri Das Muklm v. Ohunl Lai, (1906) 83 Cal 
789=10 C W N 681. 


The reliefs speoified in sub-ss. (1) (a) to (h) do 
not oover any of the reliefs claimed in this suit 
unless the words ‘further or other relief’ in 01. (h) 
can be held to oover them. It is argued that the 
words such further or other relief as the nature 
of the case may require’ must be taken, not in 
connexion with the previous Qls. (a) to (g), but in 
connexion with the nature of the suit, viz. any 
relief other than (a) to (g), that the case of an 
alleged breaoh of an express or constructive trust 
may require in the oiroumstances of any particular 
case. Their Lordships are unable to accept this 
argument. First, because the words ‘further or 
other relief’ must on general principles of con- 
struction be taken to mean relief of the same 
nature as Cls. (a) to (g). Secondly, beoause such 
construction would cut down substantive rights 
which existed prior to the enaotment of the Code 
of 1908, and it is unlikely that in a Code regulat- 
ing procedure the Legislature intended without 
express words to abolish or extinguish substantive 
rights of an important nature which admittedly 
existed at that time. 

At page 530 his Lordship observed : 

Their Lordships see no reason to consider that 
8. 92 was intended to enlarge the scope of Seo. 639 
by the addition of any relief or remedy against 
third parties, i. e. strangers to the trust. They are 
aware that the Courts in India have differed con- 
siderably on the question whether third parties 
could or should be made parties to a suit under 
8. 639, but the general current of decisions was to 
the effect that even if such third parties could pro- 
perly be made parties under S. 639, no relief could 
be granted as against them. In that state of the 
previous law, their Lordships cannot agree that the 
Legislature intended to include relief against third 
parties in 01. (h) under the general words ‘further 
or other relief’. 

On a consideration of the authorities 
referred to above, we are of opinion that 
this suit does not require any sanction 
under S. 92, Civil P. C. It is true that the 
suit has been instituted by a person claim- 
ing to be a trustee for a declaration that he 
is a trustee and is entitled to manage the 
institution as such, but the relief he claims 
is in his individual capacity and not in a 
representative capacity. The suit is against/ 
a rival trustee or one who claims to be a 
trustee. In neither case is an injury to a 
public right or interest involved. Whoever 
happens to succeed will hold the trust 
property as mutwalli and not in his own 
right. The dispute between the two rival 
trustees inter se therefore is neither a suit 
for the removal of any trustee nor for 
appointing a new trustee, nor for vesting 
any property in a trustee, nor does it fall 
under any other head from (d) to (g) and 
will consequently, in view of the dictum of 
their Lordships of the Privy Council, not 
fall under head (h). Counsel for the appel- 
lant contends that the plaintiff in bringing 
the suit in its present form has tried to> 
oiroumvent the law, but we do not consider 
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ithafc this is so. We accordingly hold that 
•S. 92, Civil P. C. t is no bar to the suit. 

The objection of the appellant corporation 
on the ground of the non. maintainability 
of the suit in its present form however 
must prevail. The plaintiff is undoubtedly 
out of possession and both the control and 
the management of the mosque together 
with the buildings appertaining thereto vest 
in the defendant. In these circumstances, 
a suit for a mere declaration cannot lie 
inasmuch as the plaintiff has omitted to 
seek further relief which he was able to do. 
The Senior Subordinate Judge found against 
the defendant on this point mainly relying 
on 15 Mad 307. 1 But the facts of that case 
as well as of the other cases now relied 
upon by the respondent before us are 
clearly distinguishable. In 15 Mad 307, 1 the 
ratio decidendi of the judgment appears to 
us to be this, that most of the lands in suit 
were in the possession of the tenants, some 
of whom recognized one claimant as their 
^djord and some the others. In 63 I C 
685, though the head-note says that the 
Proviso to Sec. 42 is no bar to a suit for a 
declaration of title to lands in the posses- 
sion of tenants and lessees, yet a reference 
to the judgment shows that the position 
has not been correctly portrayed in the 
head-note. At p. 687 it is observed : 


would appear in this case that the tenants 

n essees have not denied the tenancy but have 

If used attorn to either party until the ques- 

j ownership as between the claimants is 
settled. 

state of affairs here is however 
ifferont. As stated above, even the plain- 
tin s witnesses have deposed to the effect 
that they have been paying rent to the 
0 endant corporation for more than a 
year befor 0 the institution of the suit. In 
, 1938 p C 73 13 their Lordships of 

the Privy Council remarked : 

, Subordinate Judge held that a 6uit for 
n ? r ^ lon did . not lie, on the ground that the 
““ was neither in possession nor in control of 

fr»rJ! na « na L eme ?^ °* 6ch °ol and that the proper 
m j 0 8U it would have been one for posses- 
on and management of the school and not 
dec j arafci °n of such right, and that the 
Tbi rj?u h ^, d omifcted to seek this further relief. 
mgh Court too k the contrary view, on the 

12. Ram Chand Gurdasmal v. Gobind Ram Gur- 
dasma!, (1920) 7 A I R Sind 92=63 I 0 685 = 
„ 148 LR 137. 

Jj? d0r ®*ngh Mallah Singh Sanatan Dharam 
*gh School Trust v. Managing Committee, 
bunder Singh Mallah 8ingh Rajput High 
Bohool, (1938) 25 AIRPO 73=172 I C 993 

860 (P c/ 1938) Lah 63=66 1 A 106=32 SLR 


• • , were not in possession 

or in a position to deliver possession of the proper- 
ties, and that therefore there was no further 
relief available to the plaintiffs against the defen- 
dants. Their Lordships agree with the High Court 
in this view; and it may bo added that where it is 
not open to the plaintiff to pray for possession also 
as against the defendant, injunction is further 
relief within the meaning of the Proviso. 

Firstly, in this case the defendant cor- 
poration is managing the property and is 
in a position to deliver the goods so to say 
and consequently the principle of law enun- 
ciated by their Lordships of the Privy 
Council does not apply. Secondly, in the 
case before their Lordships the plaintiff 
had prayed for a relief by way of injunc- 
tion while in the case before U3 no such 
relief has been asked for. In 9 Luck 170 u 
a Division Bench held that a person suing 
in his personal capacity for a declaration 
that he is entitled to represent a certain 
interest is not debarred from obtaining a 
decree, by reason of the fact that he doe 3 
not in the same suit ask for possession over 
the property of the interest which he 
claims to represent and especially so in a 
case, where the defendants have not set up 
any title adverse to that interest, and apply- 
ing this principle to the case of a mutwalli 
who had instituted a suit for possession of 
the waqf property held that the suit was 
not barred by the provision of S. 42. With 
all respect we consider that this judgment 
goes too far. It may not be necessary to 
institute a suit for possession in certaicH 
cases, but it cannot be denied that unless! 
some sort of further relief is obtained, 
mere declaration will not be of any use to 
those persons who are out of possession 
and who on the basis of a mere declaratory 1 
decree cannot obtain possession. 

The view that we take in this matter is 
supported by ample authority. In 33 Mad 
452, 15 where the trustee of a temple, who 
had been ousted from possession by his 
co-trustees, had sued for a declaration that 
his dismissal from the trusteeship was 
invalid and for an injunction restraining 
his co-trustees and the temple committee 
from interfering with the exercise of his 
rights as trustee, there being no prayer for 
consequential relief in the nature of posses- 
sion against his co-trustees, it was held 
that the suit was not maintainable. In 

■ s 

14. Mahomed Jafar Hussain v. Mahomed Taqi, 

(1933) 20 A I R Oudh 517=145 I C 1003=9 
Luck 170=10 OWN 1163. 

15. Rathnasabapathi Pillai v, Ramaswami Ayyar, 

(1910) 33 Mad 452=5 I 0 630=1910 M W N 
112=20 M L J 301. 
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that case the learned Judges who decided 
the case remarked that notwithstanding 
the lands belonging to the temple were in 
physical possession of tenants, yet the 
plaintiff's right to receive rents was capable 
of possession which if disturbed entitled 
him to bring a suit for possession. In view 
of AIR 1938 P G 73 13 and 159 I G 237, 16 
which is our own judgment, we may not be 
prepared to go to the length of saying that 
injunction is not further relief within the 
meaning of the Proviso to S. 42, Specific 
Belief Act, but we are in respectful agree- 
ment with the principle laid down in this 
judgment that if further relief is available, 
mere declaration cannot be given. In 9 
Bang 459, 6 Carr J. held that the plaintiffs 
being out of possession cannot merely ask 
for an injunction restraining the defendants 
from interfering with the exercise by the 
plaintiffs of their duties as trustees. Such 
a suit is barred by the Proviso to S. 42, 
Specific Belief Act. This judgment was 
considered in 9 Luck 170 14 and dissented 
from. But we are of opinion that the prin- 
ciple enunciated in this judgment, so far as 
it relates to those persons who are entitled 
to sue for possession, is perfectly sound. 

In 101 P B 1909 17 a Division Bench of 
the Punjab Chief Court held that the fact 
that the land in dispute is in possession of 
tenants who hold under the defendants, in 
no way entitles the plaintiff, who is out of 
possession, to bring a declaratory suit. In 
such a case the plaintiff is able to seek fur- 
ther relief than a mere declaration of title 
within the purview of S. 42, Specific Belief 
Act. It may be remarked in passing that 
15 Mad 307 1 was animadverted upon in 
this judgment. In 25 Mad 504, 18 in a suit 
brought by a plaintiff against his brother 
and other relations for a declaration of 
invalidity of a will by which certain pro- 
perty had been bequeathed to one of the 
defendants, it was held by a Division 
Bench that the suit as lodged was barred, 
inasmuch as the plaintiff could have sued 
for partition of his share in what he claim- 
ed to be the joint family property. It was 
further remarked that even though the 
lands were in the possession of tenants 
entitled to continue in occupation under 
subsisting l eases, that would be no bar to a 

16. Alisbah v. Fateh Mahomed, (1935) 22 A I R 

Lah 667=159 I 0 237. 

17. Abdul Gafur v. Mt. Meharunnissa, (1909) 101 

P R 1909=4 I 0 856. 

18. Suryanarayana Murti v. Tamanna, (1902) 26 

Mad 604. 


partition of the property among the mem- 
bers of the family. In 16 0 W N 838 19 it 
was observed that Courts in this country 
should see that plaints, which pray for 
declaratory decrees only, conform to the 
terms of S. 42, Specific Belief Act. It was 
further observed that an injunction is a 
consequential relief. In A I B 1930 All 
600, 20 where defendants were in joint pos- 
session of the properties in the same 
manner as the plaintiffs, it was held thab 
a suit for a declaration that the plaintiffs 
are owners and in possession of those pro- 
perties and that defendants have no pro- 
prietary right in them is incompetent and 
the plaintiffs are bound to ask for some 
consequential relief by way of ejectment 
or injunction. We, accordingly, hold that, 
in the circumstances brought upon thel 
record in this case it was not open to the 
plaintiff to seek a mere declaration and 
that the suit as lodged by him is therefore 
not maintainable. 

Further, as observed by Mukerjee J. of 
the Allahabad High Court in 87 I C 182, 21 a 
declaratory decree should not be granted 
where the grant of a decree would be a| 
useless affair. Supposing the decree of the 
lower Court was maintained in this case, 
the plaintiff will not be in a position to 
resume the control and management of the 
mosque or the buildings appertaining there- 
to on the basis of that declaration alone 
and this being so, the decree will be infruc- 
tuous. Beference may also be made in this 
connexion to A I B 1937 Bang 427 23 and 
59 Mad 1052. 23 Our finding on this matter 
concludes the appeal, but we consider itr 
necessary to express our opinion on the 
other matters also which have been raised 
on appeal and which we consider materiar 
to the question already discussed by us in 
this judgment. 

Much stress was laid by the respondent# 
on the fact that he was the founder of the 
trust and as such he was at liberty to make 
or unmake any schemes he liked and at 
any time he liked. In our view this posi- 

19. Deokali Koer v. Kedar Nath, (1912) 39 Cal 704 

=16 I O 427=16 OWN 838. 

20. Mahomed Nazir v. Nasimuddin Ahmad, 

(1930) 17 A I R All 600=128 I 0 227=1930 

A L J 1274. 

21 . Lakshmi Chand v. Liladhar, (1925) 12 A I R 

All 745=87 I C 182. 

22. Purans v. T. Ammal, (1937) 24 A I R Rang 

427=176 I C 18. 

23. Desu Reddiar v. Srinivasa Reddy, (1936) 23 

A I R Mad 605=167 I 0 286=69 Mad 1052— 

(1937) 1 M L J 41. 
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fcion is untenable. It may be that the res- 
pondent purchased the site under the 
building before 1925 and in 1925 declared 
it to be waqf along with the structure put 
upon it and appointed himself a permanent 
mutwalli of the waqf property. But he 
ceased to hold this position in 1929 when 
he executed the document referred to above 
and he was empowered neither at law nor 
in equity to revoke the arrangement he had 
thus made. According to his own showing 
he surrendered his rights in 1929 and con. 
ferred upon the Jamiat the privilege of 
managing the mosque. The only position 
assigned to him was that of the President 
of the Jamiat. He was no doubt described 
as mutwalli in the mutation that followed 
the dooument of 1929, but that was merely 
to appease his vanity. The actual duties 
pertaining to the office of mutwalli were 
discharged by the Jamiat and not by the 
respondent. In fact it is in this sense that 
the secretary of the defendant corporation 
has stated that the respondent was an 
honorary mutwalli” meaning thereby 
that he was a mutwalli in name and not 
in fact. Subsequent to the execution of this 
document the old buildings whatever they 
were, were demolished and new buildings 
were constructed at a great cost. Subscrip- 
tions were collected by the Jamiat on a 
large scale with the knowledge and the 
consent of the respondent and it appears 
that it was on account of the management 
being in the hands of the Jamiat that the 
members of the Muslim Community libe- 
rally contributed towards the building of 
the mosque. The construction of the 
mosque went on for about three years and 
throughout this period the respondent 
actually co-operated with the Jamiat in the 
collection of the subscriptions and in the 
supervision of the building operations. As 
soon however as the building was com- 
pleted and became a lucrative concern, the 
respondent went back upon his previous 
agreement and without consulting the 
Jamiat or other members of the Muslim 
Community, who by then had acquired a 
real interest in the institution, executed a 
registered deed cancelling the previous 
document. In our opinion he held no such 
position in 1933 in relation to the mosque 
as would have entitled him to revoke the 
document of 1929. He was neither the 
founder of the trust as it existed then, nor 
its mutwalli. His unilateral act therefore 
|Was not sufficient to divest the Jamiat, or its 
successor the corporation, of the control 
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and the management that it had of the 
waqf property. 

It has boon further contended before us 
tlmtthedocumentof 1929 was legally invalid 
inasmuch as it was a transfer of the office 
of mutwalli which transfer is not permissible 
under the Mahomedan law. Here aho we 
do not agree. The respondent cannot blow 
hot and cold in the same breath. If prior 
to 1929 ho was both the founder and mut- 
walli of the institution, as founder he 
could settle any scheme for the manage- 
ment of the institution and the document 
of 1929 is nothing else but this. It was 
competent to him therefore to execute that 
document, surrendering the rights which 
he possessed as the founder and investing 
the Jamiat with the mutwalliship of the 
institution. Ho however could not cancel 
the scheme as explained above. Before we 
close, we may remark that we do not agree 
with the Subordinate Judge where he holds 
that the Jamiat ceased to exist when the 
plaintiff was removed from the office ofl 
president and the body then existing was 
converted into a registered corporation. 
The respondent’s ouster from the office of 
president may entitle him to seek some 
sort of relief from the Civil Courts, but it 
is not enough to invalidate the registration 
of the Jamiat as corporation or to end its 
being. In the result we allow the appeal, 
set aside the judgment and decree of the 
Court below and dismiss the plaintiff- 
respondent s suit with costs throughout. 

R.M./r.k. Appeal allowed . 
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Dalip Singh and Beckett JJ. 

Ismail and others — Plaintiffs — 

Appellants. 

v. 

Mt. Sukhan and others — Defendants — 

Respondents. 

Second Appeal No. 1392 of 1934, Decided 
on 9th May 1935, from decree of Dist. 
Judge, Lyallpur, D/- 1st June 1934. 

Punjab Colonization of Government Land 
Act (5 of 1912), S. 21 (a ) — B who had acquired 
occupancy tenancy succeeded by F — F dying 
without heirs prescribed by S. 59, Tenancy Act 

If, mother of F, L, grandmother of F. widow 
of B and E, step-mother of F, mutated as per- 
sons originally entitled to tenancy — M remar- 
rying and her share mutated equally between 
E and L — Death of E — Collaterals of B claim- 
ing to be entitled to succeed to E's share 

Collector following decision of Commissioner 
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purporting to sell proprietary rights to collate- 
rals — Decision of Commissioner reversed — 
Proprietary rights acquired by L — Suit by col- 
laterals that they were heirs of K — S. 21 (a) 
held did not apply — Invalid sale could not be 
ground for supporting collateral’s claim to oust 
person in possession. 

One B acquired occupancy tenanoy rights under 
the Government Colonization of Land Act and 
was succeeded by F. F died and under S. 59, Ten- 
ancy Act, there were no heirs of F who were 
entitled to succeed to the occupancy tenancy and 
the occupancy tenancy would have lapsed to the 
Crown. As a matter of fact however, M, mother of 
F and L, grandmother of F and widow of B 
deceased, put in a petition claiming that they, 
along with K , step-mother of F, were originally 
entitled to succeed to the tenancy. The Assistant 
Colonization Officer accepted the position that 
these persons were the heirs and mutation was 
accordingly sanctioned. M remarried and in conse- 
quence of this remarriage, her share in the occu- 
pancy rights was mutated equally in the names of 
K and L. Then K died and the collaterals of B 
claimed that they were entitled to succeed to her 
share in the occupanoy rights. The claim was 
resisted by L, who succeeded before the Collector 
but, on appeal, the Commissioner reversed that 
decision holding that the collaterals were entitled. 
Following this decision the Collector purported to 
sell the proprietary rights in the land to the col- 
laterals. But possession was not given. The matter 
was taken before the Financial Commissioner and 
he reversed the decision of the Commissioner and 
held that L was entitled to succeed to the share 
of K. Thereupon the Collector cancelled or pur- 
ported to cancel the sale of the proprietary rights 
to the collaterals and the proprietary rights were 
acquired by L. The collaterals then brought a suit 
claiming that they were heirs of K : 

Held that assuming that as there was no heir 
to the occupanoy rights of F therefore a grant 
to these ladies must be taken to be a fresh grant 
to them, it was impossible to make any pre- 
sumption either that B did render service or that, 
if he did render suoh service, that there was any 
presumption that the grant was made to the 
females concerned beoause of those services. Henoe 
S. 21 (a) did not apply. [P 879 0 2] 

Held further that there was no force in the 
contention that the collaterals became the heirs of 
K or L. The enumeration of heirs in the riwajiam 
was not exhaustive and, in any event, even if the 
Court were to fall back on the personal law, the 
grandmother was an heir under the Mahomedan 
law. [P 880 C 1] 

Held also that as no possession passed under 
the sale, a sale which was not valid could not be 
held to be a ground for supporting the collateral’s 
claim to oust a person in possession from the land. 

[P 880 0 1] 

J. N. Aggarwal, R. 0. Manohanda and 
S. L. Puri — for Appellants. 

Shamair Ohand and Qabul Ohand, and 
Dewan Ram Lai, Govt;. Advooate — 
for "Respondents 1, 2 and 3 respec- 
tively. 

Dalip Singh J. — The facts of this appeal 
are as follows : One Bhula aoquired oocu- 
panoy tenancy rights under the Govern- 


A. I. B. 

menb Colonization of Land Act and was/ 
succeeded by his son Nathu. Nathu died • 
and was succeeded by his son Fateh 
Muhammad. Fateh Muhammad died in * 
1908 and, under 14 P R 1908, 1 the rule of i 
succession applicable was 8. 59, Tenanoy 
Act. Under that Section there were no 
heirs of Fateh Muhammad who were • 
entitled to succeed to the occupancy ten- 
ancy and the occupancy tenanoy would 
have lapsed to the Crown, the guarantor, • 
presumably. As a matter of fact however, 
Mt. Bhano, mother of Fateh Muhammad 
and Mt. Lado, grandmother of Fateh 
Muhammad and widow of Bhula deceased, 
put in a petition claiming that they, along 
with Mb. Imam Khatun, step-mother of 
Fateh Muhammad, were originally entitled 
to succeed to the tenancy. The mutation 
was put up before the Tahsildar who stated 
the facts and referred the matter for deci- 
sion to the Assistant Colonization Officer 
recommending that the three ladies be 
jointly entered as occupancy tenants in 
place of the deceased Fateh Muhammad. 
The Assistant Colonization Officer appears 
to have accepted the position that these 
persons were the heirs and mutation was 
accordingly sanctioned. In 1908, Mb. Bhano 
remarried and, in consequence of this 
remarriage, her share in the occupancy 
rights was mutated equally in the names of 
Mt. Imam Khatun and Mb. Lado. Then 
Mt. Imam Khatun died and the present 
plaintiffs, the collaterals of Bhula, claimed 
that they were entitled to succeed to her 
share in the occupancy rights. The claim 
was resisted by Mt. Lado. Mt. Lado suc- 
ceeded before the Collector but on appeal 
the Commissioner reversed that decision 
holding that the collaterals were entitled. 
Following this decision the Collector pur- 
ported to sell the proprietary rights in the 
land to the collaterals. The matter was* 
taken before the Financial Commissioner 
and he reversed the decision of the Commis- 
sioner and held that Mt. Lado was entitled 
to succeed to the share of Mt. Imam Kha- 
tun. Thereupon the Collector cancelled or 
purported to cancel the sale of the proprie- 
tary rights to the plaintiffs. collaterals and 
the proprietary rights were acquired by 
Mt. Lado. The plaintiffs. collaterals then 
brought the present suit claiming that they 
were the heirs of Mt. Imam Khatun. 

Pending the suit Mt. Lado died and her 
daughters were appoint ed her legal repre - 

»1. Sahibaada v. Jawaya, (1908) 14 P R 1908=24 
P W R 1908=107 PLR 1908. 
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sentatives. Peculiar questions therefore 
arise in this case which have led to vary- 
ing decisions. The trial Court appears to 
have held that S. 21 (b), Government Colo- 
nization of Land Act, applied and there- 
fore the heirs of Bhula, who, acccording to 
it was the original tenant, had to be 
sought for. Upon the question in the 
riwajiam of the enumeration of heirs it 
held that the enumeration was exhaustive 
and that as the grandmother was not men- 
tioned as an heir in the riwajiam therefore 
Mt. Lado had no right to succeed to the 
occupancy tenancy rights of Fateh Muham- 
mad. So far as the second question was 
concerned, about the order of the Collector 
cancelling the sale in favour of the plain- 
tiffs-collaterals upon the decision of the 
Financial Commissioner, which upset the 
decision of the Commissioner, it held that 
the Collector had no power to do so and the 
conveyance in favour of the plaintiffs was 
absolute and therefore on this ground all 
the plaintiffs were entitled to succeed. The 
Secretary of State, who was impleaded by 
the plaintiffs had only claimed costs but 
these were disallowed by the trial Court. 

On appeal the learned District Judge 
also held that S. 21 (b) applied, but, upon 
the question of the Customary law and the 
heirs, he held that the answer in the riwa- 
jiam was not exhaustive and that it did not 
displace the ordinary rule of succession by 
which a grandmother would succeed either 
as such or as widow of the male holder by 
rights of representation. On the question of 
the sale he held that the Collector had no 
power to sell the land to the collaterals and 
that, in any event, it was not open to the 
Court under S. 36 to challenge the acts of 
the Collector, and that, whether the Col- 
lector could or could not resell the rights 
of Mt. Lado, he had done so and it was not 
• open to the Court to question it. The defen: 
dants, according to him, could not be 
ousted because the grant by the Collector 
was in their favour. He therefore held that 
the daughters of Mt. Lado were heirs and 
that Mt. Lado herself was an heir to the 
occupancy rights of Bhula which had des- 
cended to Fateh Muhammad. He therefore 
accepted the appeal and dismissed the 
plaintiffs suit. The plaintiffs were further 
ordered to pay the costs in the appeal to 
the Secretary of State. 

The plaintiffs have come in second appeal 
and the learned counsel have contended 
first of all that Sec. 21 (a) gives the rule of 
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succession in tho case. His argument is 
that, upon the death of Fateh Muhammad, 
there was no heir under the law at all. If 
therefore Mt. Bhano, Mt. Imam Khatun 
and Mt. Lado succeed they succeed in their 
own right and must be taken to have got a 
fresh grant from tho Collector. They must 
therefore bo taken to be females to whom 
the tenancy was first allotted and therefore 
their successor is to be nominated by the 
Collector either from tho issue of such ten- 
ant (who are non-existent) or from the 
male agnates of the person on account of 
whoso services the tenancy was allotted to 
them. It appears to me that this contention 
is without force. Assuming for a moment 
that it is correct that as there was no heir 
to the occupancy rights of Fateh Muham- 
mad and that therefore a grant to these 
ladies must be taken to bo a fresh grant to 
them — a point on which I offer no opinion— 
it yet remains to be seen how the plaintiffs 
can claim any right to succeed to the ladie 3 ., 
As a matter of fact they have not been 
nominated by the Collector. But it seems 
to me that the point goes much deeper. 
The Collector is only empowered to nomi- 
nate from the male agnates of the person 
on account of whose services the tenancy 
was allotted to the females. There is noth- 
ing whatsoever to show in the first place 
that Bhula had rendered any services at 
all and the learned counsel has not been 
able to show that land cannot be granted 
in the colonies except to persons who have 
rendered services. Secondly, it by no means 
follows that the grant to the ladies was on 
account of services rendered by Bhula. It 
is perfectly clear as a matter of fact that 
the grant was made because the Assistant 
Colonization Officer considered that they 
were the heirs of the deceased Fateh 
Muhammad. It is a well-known fact that 
succession to suoh tenancies prior to 14 
P R 1908 1 was governed by the ordinary 
rule of customary succession and it was not 
till 14 P R i.908 1 appeared that it was 
realized that the law applicable was to be 
found in Sec. 59, Punjab Tenancy Act. It| 
seems to me impossible therefore to make 
any presumption either that Bhula did! 
render service or that, if he did renderl 
such service, that there is any presump- 
tion that the grant was made to the females 
concerned because of those services. It 
follows from the above that Sec. 21 (a) 
does not apply and, in any case, by no 
means helps the plaintiffs in the case. It 
was for the plaintiffs to establish that they 



fail to see why when they have failed to do 
so they should be given a further chance of 
proving it or of trying to persuade the 
Collector that they should be nominated. 

The learned counsel next argued, that if 
S. 21 (b) was held to apply, then the inter- 
pretation of the riwajiam by the learned 
District Judge was incorrect. In the first 
place, there is no certificate, but no doubt 
the rulings support the proposition that, in 
the case of an interpretation of a riwajiam, 
no certificate is necessary. I express no 
opinion on this point. But, on the merits, 
it appears to me that there is no force in 
the contention that the plaintiffs became 
the heirs of Mt. Imam Khatun or Mt. Lado. 
jit is obvious to my mind that the enumer- 
ation of heirs in the riwajiam is not ex- 
haustive and, in any event, even if we were 
to fall back on the personal law, the grand- 
mother was conceded by the learned counsel 
to be an heir under the Mahomedan law 
and therefore this point is without force 
also. 

The last contention was that, owing to 
the sale by the Collector of the proprietary 
rights, an absolute estate passed to the 
plaintiffs of which they could not be dives- 
ted by any subsequent decision of the Fin- 
ancial Commissioner or any action of the 
Collector. I do not think this contention 
has any force because the Collector clearly 
purported to act under the rules by which 
he is empowered to convey proprietary 
rights to an occupancy tenant on the pay- 
ment of certain sums and under certain 
conditions. At best, under the argument of 
the learned counsel, the plaintiffs are not 
shown to have been such tenants. It is 
further doubtful to my mind whether there 
was any completed sale at all. But, in any 
event, as no possession passed under the 
sale, a sale which was not valid cannot be 
held to be a ground for supporting the 
plaintiffs' claim to oust a person in posses- 
sion from the land. I would therefore dismiss 


A. I. R. 

the appeal of the plaintiffs. In the circum- 
stances I would leave the parties to bear 
their own costs. The costs of the Secretary 
of State which were given him by the Dis. 
trict J udge were challenged in ground 4 of 
the appeal before us. Not a word was said 
about them in the opening arguments nor 
in reply to the learned Government Advo- 
cate who appeared on behalf of the Secre- 
tary of State. The Secretary of State is 
therefore entitled to his costs in this appeal 
and the plaintiffs will pay those costs. 
These costs are assessed at Rs. 32. 

• 

I should like to point out before closing 
this judgment that the wording of S. 21 (a) 
and S. 21 (b) is far from clear and has led to . 
many difficulties of interpretation. Even in 
the present case, it is not clear that either 
S. 21 (a) or S. 21 (b) would apply to either 
of the respective parties, and so it would 
appear as if there was no heir at all to 
Mt. Imam Khatun and there might have 
been no heir at all to Mt. Lado, if she had 
not acquired proprietary rights. Sec. 21 (b) 
speaks of an original tenant which, by defi- 
nition, must be a male and therefore does 
not cover the oase of a female presumably. 

S. 21 (a) is limited to the case of a female 
who is the first allottee and who had re- 
ceived the tenancy on account of services 
rendered by some other person or on ac- 
count of her own right. At least there is 
nothing to show that a female cannot 
acquire tenancy in her own right. But 
when we come to determine the heir of 
such a female the heirs are limited to her 
issue or to the male agnates of a person on 
account of whose services the tenancy was 
allotted to her. If then she has acquired 
the tenanoy in her own right and has no 
issue, it would appear that she had no 
heirs. I am not aware if this situation was 
contemplated. It is however a matter for 
-the Legislature to consider. * j 

Beckett J. — I agree. 
d.s./r.k. Appeal dismissed . 
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had a title which had been ignored and I 
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